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UNITED STATES 07 AMERICA
ATOMIC ENZRGY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL 3CARD:

Sidney G. King
Dr. John H. 3uck
Dr. Lawreace R

/
in the Matter of )
)
CONSUMERS POWER COMPANY ) Docket Nos. 50322
) 50=230
1idland Plant, Units 1 and 2) )
)

MEMORANDUM AND ORDER

This 1is a proceeding on an application for construce
tion permits for two pressurizec water nuclear power
reactors, each with an initial power rating of 2452 therma
megawatts, to be located on the shore of the Tittabawasszeac
River adlacent to the city limits of Midland, Michigan.

An atomic safety and licensing board presiding over the
hearing has referred to us, pursuant to 10 CFR 2.730(&),
icts order of March 10, 1972 concerning the extent to whica
all aspects of the fuel cycle "from the mining of uraniux
to the ultizate storage of high lev ' wastes" are to be
congsidered in this proceediang. The reierral raises cthe

question of the scope of the Commission's duties in

conducting the environmental study required by Section 102(2
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of the Nationmal Eaviroamental Peclicy Act, 42 U.S.C.

4332(2)(C).

The order of the Atomi vy aad Licensing 3oard
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that the eavironzmencal effects of the mining, produc~

p
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tion and fabrication of nuclear fuel and the handling
of spent fuel, inciuding its chemical reprocessing and

waste storage, are at issue in this proceeding oniy witha

respect to:

(1) transporcation of fuel elements from a
fuel fabrication plant to the reactor site,
(2) transportation of speat fuel elements Irom
the reactor site to a fuel reprocessing p.aat;
(3) ctransportation of packaged radioactive
material from the site to low level waste

burial grounds; and

(4) radioactive discharges at the site and any
other environmental efiz2cts directly assc
with the handling and use of fuel at the

ed

ciat
site.s
The Board's referral arises primarily from the con-
teations oi several groups of intervencrs. The State ci&
Kansas is particularly concerned with the possibility that
certain wastes from nu:lear power reactors in genaeral =mig

be stored in the Stacte of Kansas, but it has associated

itself generally with the objections of the intervenors.=

The possibility of underground storage of nuclear
wastes in abandoned salt mines ian Kansas has been
consldered by the Commission, bui other alternatives
are now beinz explored. See H. Rept. No. 92-1046,
924 Cong. 2d. Sess. 1ll-12.
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The Board's referral is parasec ia téerms of the eatire
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The Licensiag 50ard sas reaccamended that, under i
Juthority of iC CPFR 2.785(d), we refer i:s rulings to :the
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Commission a
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sing aovel questions of law and policy.
42 d2ciine to do s0 on tae grouads on which we restec su..

a decision in Matter of Vermont Yankee Nuclear Power

Lorporation, =-AEC--(June 6, 1972), and on the additioaas.

grouna that, as to portions of the fuel cycle concerned
w.th the reprocessing of irradiated nuclear fuel anag caz
cispcsal of wastes after irradiation of fuel in a reac:cor,
e Commission has permitted that decisica o stand.

See 10 CFR 2.1786.

36 ¥.R. 18071, September 9, 1
September 21, 1971; 35 F.R. 13
16 :

)
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F.R. 21579, Novemper 11, :1971; 36 F. ace
i6, 1971; 37 F.R. 864, January 20, 1672; 37 F.R. $51¢,
May 13, 1972; 37 F.R. 9779, May 17, 1972.
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6n the basis of our decision in Vermont Yankee and

for the reasons expressed there, we h0old that the order

of the Licensing Board is affirme! as to the environmental
effects of the handling of speat fuel, including chemica
reprocessing and waste storage. Ancd we now @xtend that

interpretation of the Nationali Envircamental Policy Act

o

to earlier stages of the fuel cycle.
The issue as to the part of the fuel cycle before
the irradiation of fuel in a reactor rauiscs the quescion

which we considered in Vermont Yankee: the definiticn

for the purposes of the Enviroamental Policy Acty of the
"project" or "action" of the agency under Section 102 of
the Act, 42 U.S.C. 4332, and the Commission's regula:ticons,
10 CFR 50, Appendix D. Again the question is identification
of the "major Federal action significantly affecting thac
quality o the human environment” (National Environmencal
Policy Act, Section 102{2)(C), 42 U.S.C. 4332(2)(C)) wa~.:za
this agency is now undercaking. What this agency is
undertaking is consideration of the issuance of permits
to construct two individual power reactors.

The fuel to be used ia these reactors will be of a
common type: an array of fuel rods each of which consists

of uranium dioxide s2aled ia cylindrical zirconium alloy

containers. The uranium is mined as ore which is later



pulvirizcd at uranium milils. It is then dissolved by
chemical means at processing plants, and the dissolved
uranium {s recovered and calcined to yield uranium cxide
powder. This powder is refined at various plants to vield
essentially pure uranium oxide. 3y successive chemical
processes, the oxide is converted to crystaliine uranium
fluoride. The fluoride is converted to a gas, uranium
hexafluoride. The gas is eanriched at gaseous diffusion
plantsy the diffusion process separactes it iato a ;:odicc
naving a concentration of the isocope rramium=235 higner
than in normal uranium, and a depleted fraction-having a
uranium concentration lower than normal.

The enriched uranium 1s converted by chemical processes
to uranium dioxide (or scme other solid compound), is
prepared in an appropriate physical form,and is thea clad
in zirconium alloy (or staialess steel) to produce fuel
elements. After irradiation ia a reactor, the fuei is
reprocessec in a reprocessing plant by chemical solutioa
of the fuel elements and the separation of useful uranium
and plutonium for recyciing for future use. Under curreat
practice these successive processes of aining, milling,
refining, enrichment, conversion, fabrication, irradiation,

3/

and reprocessing constitute the fuel cycle.=

3/ See Hogerton, Atomic Fuel (U.5. Atomic Znergy Commission
1967); Singleton, Sources of Nuclear Fuel (U.S. Atomic
Energy Commission 19638).
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There are over 200 uranium mines in this country alone,
some underground and some of cthe open pit type, as weil us
57
other sources of uranium.—' Twenty mills are in operation
or scheduled to 3o into operation during tae current
calendar year; four plants are engaged in the conversica
of feed materials to uranium hexafluoride, and there are
competing foreign plants; thare are three gaseous diffusion
plants operated for the Ccamission; nine plants are
engazed ia later stages of processing, and fourteen plants
are engaged in fabricatiang auc.ear fuel.=" .
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aci.ities engaged in preparing fuel for-use ia
power reactors- are either cperated or licensed by the
Commission. From the tize when the raw uranium ore is
pulverized at the mill, uranium is source material as
deiined by the Atomic Energy Act, and its possession or

other dealing with it {s required tc be licensed under
&/
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the Act. Enrichmen: in the gaseous diffusion plants—

Statistical Data of the Uranium Iandustry, January 1,
1972 (USAZC 1972, Report No. GJO-100).

14
~

clear Industry 1971 (USAZC Report No. WASH=-i17&-71
i8, 20, 23, 26-7, 39).
omic Energy Act of 1954, Secs. 1i(z2),{(62), 42 USC
“v2); 2092; 10 CFR 40. An exemption for unrei.ia
unprocessed ore is based on the Commission's £fi
that there is no need to license it from the standpoint
of either public health ancd safecty or the national
security. See 10 CFR 40.4(n), 40.13(a){y).
7/ The gaseous diffusion plaancs are owned by tae Comni
and operated for it by ocperating contractors. See ¢
and ¥lorsheim, The Atcmic Energv Commission Manageme
Contract Concept, 29 Ted. B.J. 67(1%69).
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creates special nuciear material
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as utiliization facilities.—

When in December of 1970 the Ccamiss.on pubiisned amend-
ments o0f Appendix D of Par: 5C of 4:s zegulaticns, izsliementiaz
the Lnvironmentsl Policy Act (35 7.R. 18489, D cexmzer &, 19706
see alsc 35 F.R. 5463, April 2, 1970), iz-defined the scone
i the procedures thus prescribed as extencing to power -

e e - - 3 e ? - - -~ - 1 5 - 'd - 1 » -
reactors and fueli reprocessiag 2lants (Appendix D, par. i, -

35 F.R. 18473). 1It also direcced that compliance wiiihh tae

¢ other facilicie
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Environmental Policy Ac
handling source material and special anuciear material ia

ious stages oi the fuel cycle:

a1

the va

"Procedures and measures similar to those
described in the preced-ag zaragraphs of this
appendix will be foliowed ia proceedings other
than those iavolviang nuclear power reactors

and fuel reprocessing plants when the Commission
determines that the proposed action is one
significantly affectiag the qualizy of the

human eanvironmean:t. Tie Commission has dectermined
that such proceedings will ordinarily {include
proceedings for thae issuance of the following

8/ Atomic Zaergy Act of 1954, Secs. 11 aa., 53, 42 USC
2014 (aa), 2073, 10 CPR 70.

~

i) CFR 40.

2 Yo X €.
R 50.2(a),
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Atomic Energy Act of 1954, Secs. 1
42 U.S.C. 2014(v), 2014(ce); 10 cT
50.2(m), 50.2(b).



“types of materials licenses: (a) Licenses

for possession and use of s»ecial nuclear
material {or fuel element fuabrication, scrap
recovery and coaverslicn of uraaiugm hexafivoride;
(b) iicenses for possess.on and use of source
material for uranium milling &ad productiovn

of uranium hexafluoride; and (c¢) licenses
authorizing commercial radioactive waste
disposal by land burizl." (Appeadix D,

35 P.R. 18474, now par. A, 14.)

The Commission soon adopted regulations explicitily
that aan application for a license to process and use source
naterfial whica wiil significantly affect the qualicy o

tae human snvironment be accompanied by an environmeacal

report under Appendix D, imposing compiilantce with Appendix

D as a prerequisite for a license, and imposing simil:
i

requirements for special nuclear material licenses.—'.

L4 ]

The consequence is that each significant licensed ac:ctivity
at each successive stage of the fuel cycle requires a
separate environmental statement ccmplying with the
ol - . _ 12/
Environmeantal Policy Act and with Appendix D.—

There 1s no material difference between tanis reauctor

licensing proceeding and any other, and the intervenors

do not appear to claim thai there is., What they asserc

1s that, notwithstancding the exiscing elaborate pattern
of compliiance with the mandate of the Environmental Policy

Act at the various stages of the fuel cycle, it is the

/ 10 CFR 40.31(f),
36 F.R. 12731, Ju

12/ An exemption for unrt d and unprocessed ore Iis
based oan the Comamiss fiadings that there 2
need to license it from the scandpoiat of eitane
public health and safety or taxe national securicty.

See 10 CFR 40.4(a), 40.13(a)(y).



Commission's duty in this (and in every other) individual

reactor licensing proceediag to take evidence upon and

consider the envircamental consecuences of every aspec

the whole fuel cycle.¢2/

The intervenors' sugzested exteasion of the
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mental study to uranium mining and tailings illustraces

",

the extent of the remoteness and generality of w

hat th

ey

contend must be analyzed in th’s proceeding, its lack of

ne proiect before us,

“

any specific relacica to

"

departure from what we belieave to bDe required bdy

Environmental Policy Act. The health aspects of
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mining and .the problem o7 tailings have been the suc ect

Q!

of extensive consideration by Congress and by octher zualic

14/

authorities .~ Wwe recognize c¢i course that an ageacy's

13/ As the so-called Mapleton intervenors put i

"In general, Mapleton believes that all adv

£:

erse

environmental effects and social and economic

costs associated with the anuclear fuel cycl

e,

to wit, mining, milling, feed material preparacion,
P

fuel enrichment, fuel fabrication, reactor
tion, transportation, fuel reprocessing, an
ultimate high-level radioactive waste stora
and disposal should be considered in this
proceading."

Counsel for the intervenor Enviroamental De

opera-
d

B¢

fease

Fund and for the intervencrs Saginaw Valley Nucleor

Study Group and others explicitly concur in

such an all-embracing view of the study to
undertaken.

e
&~
e

See Hearings, Use of Uraniua Ma
struction Purposes, Jdctober 23
Summary Analysis of Hearings
see also P.L. 92=-314, Ticle

1972; H. Rept. No. 92-10066,

7-8, 47-49.
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The iatervencrs a2ves seck to extend the enviroamental

”

tuey ia tails proceeding to such subjects as the production

w

*1 4raniuam Dy means not presently developed, such as the
e . i6/ . % P
-1quld metal fast breeder reactor.— ihe cdevelopmen: of

this type of reactor is in its early stages, and is a

" : ’ 17 . S "
matter of national pOaicy——/ wnich nas no specific relac

'l-

C
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salp to the subject matter of this proceeding. The E
Commission has already published an eavironmental stucy
" ) ) 18/ < &
0. a demcoastraction fast breeder project.— Undertaking

to weigh here its probable environmental consequences by

the standards of the Enviroameatal Policy Act and under

13/ See Natural Rescurces Defense Council v. Mor:ion,
458 F. 2d 827, 834-5 (D.C. Cir. 1972).
16/ The Saginaw Valley iantervenors argue: "Since the

proposed plant may rely upon nuc.ear fuel createcd by
a4 Breeder, the risks and zosts of :zhe developmeat and
operation of 2reeders must b2 analyzed against any

alleged or asserted benefizs, if aany, that may be
gained by conscruction ang cperation of the proposec

Planc."”

17/ See Message from the Presideat of the United States
Transmitting & Program to Iasure an Adequate Suppiy wvi
Clean Energy ia the Future, June 4, 1971, 924 Cong.,
ist Sess., H. Doc. No. 92-118.

i8/ Eavironmental Statemeai, Liquid er
Reactor Demoastration Planc (april i972, Report XNo.
WASH=-1509).
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the procedures of aAppendix D would D2 an exsrcise in

futliiity which would ba aupidicitous, premature and Iav

beyond the reasonabie dcope 9f LR prfecent case. Hha
would pe even more true 9f sucthn 2 stuay 3L 3cher means
unader cave.opment.

We are deeply coascious :23c, in enacting che Znviron=-
menctal Policy Act, Congress intended that the parase "to

the fullest extent possible” in Section 102 should not be

unGerstood as authorizing the avoidance c¢f the auties

nat

cr

imposed by that Section, and that Congress intended
in agency comply with the directives in Sectiond02 uaiess
existing law makes full compliance impossible. (See

Conference Report, H. Rept. 91-765, 9-10). But, as we

pointed out in the Vermont Yankee case, our duties under

the Environmental Policy Act are defined by the proposad
"project" or "action" before the agency. We caanot accept
rnat it was the purpose of Congress, in adopting the
Environmental Policy Act, to iupose such a remoce, coa-
jectural and multiplicitous requirement on this proceedin
as tae intervenors assert, and as an iaference to €5 32 aa
every reactor licensing proceeding.

There is no way of ascercaining in the preseat pro-

ier stages of tue

b

ceeding what plants in the various ear

ot

ue
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cycle will be engaged in one stage or anctiher of :oaaz
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of the present and fucture operactions of an entire .niistry,

including complex and perhaps unidentifiable operactiosns

seriormed by unidentifiable persons at unidentiiiadie

e ¥

O

locations unaer unidentifiabie conditions. To emdarx
such a vencture would ziunge us into a labyrinth of

indeterminuacy. What we regarded in Vermont Yankee as

inmpossible would here be enormously compounded.

We held in the Vermcant Yankee case that, under the

priaciples enunciated by the Court of Appeals for the

Discricet of Columbiia in Natural Resources Defonse Council

v. Morton, 458 F. 2d 827 (1972), the Eavironmental 2olicy

Act is to be coastrued in the ligat of reason, and that

"
w
o

the environmeatal study required by taat aAct fo

individual power reactor does not extend to reprocessing
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and the uitimate disposal of wastes. e now concliuce

that, for the reasons expressed i1a the Versont (iagee
4@ and in this memorancum, oo réer oF Ld <L
4 i Ma i J 5 197 30U : -

e cacrelace .{:J (Lo}

&) Certiiication to the Comuission of the vraer
of the Atomic Safety and Liceansiap Board
iated March 10, 1972 is denied;

‘-) 1€ OTGer Q:- she A:O:‘A“ Jf..:/ - MaNC 3..’..,-

ATOMIC SAFETY AND LICENSING
APPEAL BOARD

By %d/‘i—-’f' f/""’/




UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

In tho‘Mntrwr of

ket No. 329,330
CONSIMERS POWER COMPANY Docket lie. 329,33
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i1and e, Units 1 and 2
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CERTIF ICATE OF S STCE

I hereby cercify that copies of MEMORALDIM AND ORDER dated July 19, 1972
in tha captioned matter have been served on the following by deposit in
the United States mail, first class or air mail, this 20ch day of July
1972:

Arthur W. Murphy, Esq., Chairman Richard (. Smith, Esq.

Aromic Saiety and Licensing foard Smith & Rrooker, P. C,

Corlumbia University School of Law 703 Washiagton Avenue

435 West 1llbth Street, Box 38 Bay City, Michigan %3706

New York, New Tork 10027 - =
Harold P. CGraves, Esqg.

Dr. Clark Goodman Vice President and General

Professor of Physics Counsel

University of Houston John K. Restrick,_Esq. .
3801 Cullen Boulevard Consumers Power

Houston, Texas A 77004 212 West Michigan Avenue = ks

Jackson, Michigan 49201. .
Dr. David B. Hall

Los Alamos Scientific Laboratory Mr. R. C. Youngdahl
P. 0. Box 1663 Senior Vice President
Los Alamos, New Mexico 87544 Consumers Power Company
212 West Michigan Avenue
Dr. Stuart G. Forbes Jackson, Michigan 49201
100 Tennessece Avenue, Apt. 37
Redlands, California 92373 Honorable Frank Olds, Chairman
Midland County Board of Supervisors
Thomas F. Engelhardt, Esq. 623 St. Char'es Street
David E., Kartalia, Esq. Midland, Michigan 48640
Robert Newton, Esq.
Regulatory Staff Counsel Honorable Jerome Maslowski
U. S. Atomic Energy Commission Assistant Attorney Ceneral
Washington, D.C. 20545 State of Michigan
Seven Story Office Building
Robert Lowenstein, Esq. 525 West Ottawa
Jerome E. Sharfman, Esq. Lansing, Michigan 48913
Harold F. Rels, Esq.
Lowenstein, Newman & Reis Honoral .e Curtis C. Beck
1100 Connecticut Avenue, N. W. Assistant Attorney General
Washington, D. C. 20036 State of Michigan

Seven Story Qffice Building
525 West Ottawa
Lansing, Michigan 48913
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Myron M. Cherry, Esq.
Suite 2J05

109 North Dearborn Street
Chicago, Illinois 60602

Antheony Z. Roisman, Esq.
Berlin, Poisman and Kessler
1712 N Street, N, W., 4th floor
Washington, D. C. 20035

James A, Keandall, Esq.
Currie and f{endall

135 North Sazinaw Road
Midland, Michigan 48640

Milcon R. Wessel, Esq.

J. Richard Sinclair, Esq.

Allen Kezsbom, Esq.

Kaye, Scholer, Fierman, Hays
and Handler

425 Park Avenue

New York, New York 10022

William A. Groening, Jr., Esq.
James N. O'Connor, Esq.

The Dow Chemical Company

2030 Dow Center

Midland, Michigan 48640
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William J. Ginster, Esq.
Merrill Building, Suite 4
Saginaw, Michigan 48602

Mr. Wendell H. Marshall
RFD No. 10, Mapleton
Midland, Michizan 485640

Irving Like, Esg.

Reilly, Like and Schneider
200 West Main Street
Babylon, New York 11702

fonorable William H. Ward
Assistant Attorney Ceneral
State of Kaasas

Topeka, Kansas 66612

Mr, Karl Berg, Director
Grace Dow Memorial Library
1710 West St. Andrew Road
Midland, Michigan 48640

Offig!'of the $

cc: Mr. Murphy
Mr. Engelhardt
ASLBP
N. Brown
Reg. Files
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