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UEC;SICJ Oﬂ THE GFQu:u o U BIAS

Docket Nos{ 50-3294.50-330

Myron M. Cherry, on oath, deposes and says:

1. I am the attorney for the Saginaw, g& al.,
Intervenors. The Intervenors represent many national
organizations and include a corps of citizens local to
the proposed Midland site who have donated their time
and moncy in pursuit of issues of prolonged public
concern. Thus, one or more of the Intervenors here have
not only pursued an intervention in the Midland dockets
but are also participating in the Emergency Core Cooling
System hearings (Docket RM-50-1) and other interventions
(¢c.g., Dkt. Nos. 50-301; 50-295; 50-304; 50-315 and
50-316) and intend to participate in the upcoming fuel
cycle hearings. As such, the Intervenors ccntinuc to

r~rform a service by representing segments of the public

8003330550



P Abemire By Commision processdiieges el ot heawa e
bl el

2. Accordingly, the Intervenors herein bring
thiis motion after due deliberation and mindful of its
purpose and impact. If Intervenors interpretation of
the relevant facts and applicable law are correct, then
the force and effect of this motion goes far beyond the
Midland dockets. The issue raised by this motion goes to
the very basis and fairness of Atomic Safety and Licensing .
loards. This is all the more so since the Initial Decision
itsclf (premised as we believe upon the personally biased views of
the Chairman and other members of the Board) attempts to N o
suggest a manner of proceeding in the resolution of
environmental issues for all Boards to follow. See
paragraph 44 of the Initial Decision of December 14, 1972
in Docket Nos. 50-329, 50-330, hereinafter referred to as
Initial Decision). Accordingly, the bias represented
by the facts and law applicable to this moticn must be
scarched out and neutralized as quickly as is possible in
order for the Tnitial Decision not to be the bellwether
of further decisions in the Atomic Energy Coummission

licensing process;



.J. Under date of December 14, 1972, the Licensing
Board tssucd an Initial Decision authorizing issuancec of
construction permits for the Midland Units l and 2. I
rcceived a copy of the Initial Decision late Monday after-
noon, Dccember 18, 1972;

4. On December 23, 1972, I received in the mail a
copy of a law review article written by Arthur W. Murphy,
Chairman of the Licensing Board, entitled "The Naticaal
Invironmental Policy Act And The Licensing Process:
rnvironmentalist Magna Carta Or Agency Coupe De Grace?",
printed in 72 Columbia Law Review 963 (Oct. 1972). This
article details in depth Chairman Murphy's personal bias
concerning permissible participation by the Intervenors
the AEC licensing process and, in particular, Intervenors
in these dockets. The article discusses in some detail the
controversy suvrounding the proposed Midland Units. The
article itsclf notes that it was written at an carlier date
and in connection with a part of study of the Committee on
Licenses and Authorization of the Administrative Conference
of the United States. I recall some time in the summner of
1972, of having become aw:r; of the existence of the precursor

of the Columbia Law Review article which was submitted to the



comteremee, 1 odid not deal with that article at any great

Jongth inasmuch as I was involved in the trying of RM-50-1
and did not fully appreciate its significance until I both

ceived and analvzed the Initial Decision and the final

b
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orsion of the article as it appears in the Cctober, 1972

issuc of the Columbia Law Review;

5. In order to confirm the genesis of the article,
on December 29, 1972, after having finally formed an opinicn
as to the impact of bias associated with the collegial
reading of the article in the Columbia Law Review and the
Initial Decision, I telephoned an employee of the Administra-
tive Conforence of the United States, the organization for -
whom Chairman Murphy's article was originally prepared,
in order to fix and ascertain the date the article was first
written and released to various members of the Conference
and the public. I was informed that the article was originally
submitted to the Administrative Conference in May of 1972.

1 asked to be provided with a copy of the article submitted
at that date but was told that there were no more copies
available and that the Administrative Conference was, in its

official records, using the version of the article in the

Columbia Law Review;




6. The Liming of the views of Chairman Murphy
originally and publicly expressed and held in May or
carlier of 1972 with the decision-making process in
these dockets is crucial. I point out that, during the
fall of 1971 and the spring oz 1972, .he parties and
Licensing Board in these dockets were actively engaged
in framing the issues for the upcoming NEPA hearing:
that a portion of the radiological case had been con-
cluded but that the matter was still pending decision
by the Licensing Board, all evidence not having been
finally received by that date; and that the hearings
dealing with environmental issues were not due to com-
mence until May 17, 1972. Accordingly, it is clear
beyond peradventure that the views expressed by Chairman
Murphy in the article submitted to the Administrative
Conference in May of 1972 were held by him not orly
prior to the Initial Decision but prior to the comple-
tion of the evidentiary hearings then pending. This
timing demonstrates all th; more the bias which affected
Intervenors in this case, inasmuch as the article uses
the factual background, in particular, of the Midland

dockets as the vehicle for the discussions of the
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ol et Chatra, whieh Chad rmen Murphy ' e e

ddmits arce applicable, and the failure to do so was

g o result of prejudicial bias;
. Atiachad horzste are sruc and corracs
of part of Chairman Murphy's Article whieh rcflec

Lius thoe Doard's personal bias.

10. iclow follows selected references ko thc
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Midland

Transeript which now become clecar statements of bias when

vicwed 1a light of the Initial Decision and the article.

(a) Dr. Goodman's remarks prcjudging the

uf[ncpsof cfflucnts at tr. 1347, lines 1-13;

(b) Dr. Hall's "uindcrstanding” of the burden
of proof, suggesting that it is Intervenors who
becar the burden of proof. Thus, at tr. 1048,
lines 11-13, Dr. Hall stated:

"It is not up to us to convince
you that the reactor is proper. You
(the Intervenors] have to convince
us that it is improper.";

(c¢) Dr. Goodman's acknowledgment at Tr. 2697
at lines 22-25 to the effect that the
Board has made up its mind before hearing all of
the cvidence;

(d) The ruling at Tr. 1893 at lines 19-22

that underlying assumptions of the Requlatory

Staff's analysis arc prima facie reasonable, unlesns

the contrary is demonstrated Ly Tnterveners:

-7-
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reasonable to allow that recactor teo be bulilt
and operated because of the nead of power or
steam or some othier thing that it wili produce
in the commuiity.” 7Tr. 1921-22;

(f) Chairman Murphy's remark that-it horrifics

him if a full cnvironmental review (preciscily the
kind dictated by NEPA) ever takes place. The exact -
toxt of Chairman Murphy's remarks 1i8:

"rhis is one of the things that horrifies
me about the position that the Environmental
hefense Fund takes about cenvironmental
issurs. I really ghudder at what is going
to happen when the full environmental
hearing contemplated by =-- if it ever is ==
contemplated by EDF under the [National]
Environmental Policy Act is had."™ Tr. 821,
lines 5-10; and

(g) The prejudging evidenced by the colloguy
regarding burden of proof as follows:

» (%R, CHERRY]. Mr. Chairman, we raise this
because we really think that the Board is f{ol-
lowing == and in trying to analyzc thc under-
standing of the Board, I have come to tic
conclusion, perhaps erroncously =- I don't mecan
to be disrcspectful =-- that what has happenad
herc is that the two technical members have
said to themselves in their minds. "The crosn=
examination will reveal nothing, because T Kbow
the answers basced on my experience in the
industry; therefore, T won't permit the crosa-
examination.”®



"CHATRMAN MURDPIHY @ Weell, witlh the additioneld
caveat, until you, who have had this material
available for some time, comce up with some
prima facic showing that will shake their faith
that they know the answer, yes?" Tr. 2102,
lines 4-16.

Subscribed and sworn to
before me this __7th day
of _January ,,1973 .

') 2 /
PARRYY, . L»@_«,

Notary Public

THE ORIGINAL OF THIS AFFIDAVIT IS
BEING SENT TO THE SECRETARY OF THE
ATOMIC ENERGY COMMISSION
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COLUMBIA LAW REVIEW

Vol. 72 OCTOLER 1972 No. 6

THE NATIONAL ENVIRONMENTAL POLICY ACT
AND THE LICENSING PROCESS:
ENVIRONMENTALIST MAGNA CARTA OR
AGENCY COLP DE GRACE?Z
ARTHUR W, MURPHY**

The recert amd continging flood of environmental legislation is having a
profiancd offect on administrative agencies, particularly those engaged in
issuing licenses awd anthorizations. The varicty and coope of the legiskition,
ide 1o leeep up
with descdegments i more than one agency; a survey of the deld will be

as well as the womdber of agrocies imvolved, make it impractics

ontdated befroe it is written. Accordingly, this article focuses prinarily on
e et y-=the Momie Energy Commmissin (AFC)=—and its licensing of
facities for te prodaction of electric pwer,

The choice of the ALZC can be justificd on a number of grounds, Flectric
power pencration, whether nuclear, fossil fuel or hydro, has 2 substantial
envirommental impact, and is a major arca of controversy hetween “environ-
mentalists™ and the advocates of economic growth.! Whatever the outcome
of that controversy, it seems inevitable that there will Lave to Le a substuntial
increase in gencrating capacity over the next ten years; the plans to increase
that eapacity have placed major reliance on nuclear power. Unfortunately,
ATC licensing is in severe crisis, with serious implications for the ability of

® This article wac prepared as 3 report to the Conwnittee on Licenses and Anthoriza-
tions of the Admumstrative Conicrence of the Umited States as part of the Committer's
study of the impact of envircomental legislation on the hicenting proccse. The Cosntten
in presently convalctae the prpeet, aloop wath a stafl stde, © sorent Mroddowes JELC
Keactor Doomums, by Mecas, Bwbatd K. Bovg, Barey B Boyer amd Tames 11 Jokar S,
as well oy other mpats of the stafl whieh are reflected i the statement by Kioger C
Cramton, Crwrman of the Adminsstrative Conference, The Ffect of NEFA on Decisian-
Mok by Frderal Avdmimstratice Agencies before the Senate Comumittees on Interine
anel Dsular Atiors and Pubhic Works, Mareh 7, 1972, Winle [ have had the bencfit of
the advice of the Convuntee on licemses and Authorizations and the stafl of the Ad-
mumsirative Conference, the views expressed are my ~~a and Jove net been approved
by the Conmuttee or the Conference.

** role<sor of law, Columing University, A.B. 1943, Harvard Umiversity; LLB.
1948, Columitey Umiversaty,

L Utthitiee eomjlam, with come justice, that power plantc are relativeiy ro=ae
eontrilwiiors 1o pollution compared o many other activities, amd that civires fomtl o
have tesded 1o cosecitiale on atilites not herance they are the worst offenders, bt
beesuse tiur e reguistod and, therefure, more cansly subjected 19 cuntrol unler eve g
law,
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the ntilities to sopply needed power. Finatiy, e oLl witie & Leange vr o ntered
in AEC lieensingg are typical of what may be eopedted o other oo

Fxcept for air pollution, most envirenmental prebicnss of substunce are desh

with in connection with an AEC licensing proceeding,

A similar selection minst he made with respect to environn:ntal leg Lition
At this time, the major federal cnviroumental legistation ffloen-fng power
plant siting incluces: (1) the Natonal Davironnienmal Policy Act et #7002 (29
the Water Qualiie :mprovement Act of 19707 (3) Seciion 13 of the Rivers
and Iarbors Act of 1897 (whicli qualifies as a new aet laca ¢ of the inter-
pretation that applies it 10 the release of pollutants into navigable streams) [
and (4) the Clean Air Amendments of 1970.° As of Awgnt, 1972, there are
pending in Congress a munber of bills sperificadly deading with poveer plant
siting,” and two bills conceried with Landae planning® which also may have &
significant impact on power plant licensing® i

. —— e — . ——— o —— - —— - —— —— - -

2. 42 USC. §8 4321.19 (1970). Tue major provisiens of the Act as thay cruigeorn
us here cre deserilod an the text aceompam g wa® 13w,

333 USCE, 63 1182, 1188, 1186, 1138, 11072, 1174 (1990) (B4 S, 21). Bt
Houses have passa! bills which wouid have a major effect on gysting water ga oy b
lation (8. 2770, 924 Cong., 15t Sess, (1971) arl TLR, 1185, 920 Cuagr, 24 Soes. (1972))
The bills contuin major differences in the provisems for financing, fodoral-eng e relation-
ships, and pernat programs, which so far have retted comjiomne Both Lills wealdec

a navonal goal of the total cluvinaiim of diseharges of pollatants into ngvirable «treams

by 1985, and of water gquainty fit for switntming anel fish by 19l

4 33 USC. § 407 (1970).

S. The “reinviproration” of § 13 bepan with the decivion of the Supresis Court in
United States v. Standard Oul Co., 384 U.S. 224 (1004, which wphicld wn indictment
based on the accidental discharge of commercidly valualle aviaion gasoline o the St
Johns River in Florida, Althengh not entirely elear, the degision vould arpddv anthorize
proseention for “thermal discharpes,” the major water poallmant resulting from stean-

wered generating plants,

6. 42 U.S.C. §§ 1857-58 (1970). At the present time, this Act scems likely to have
little effect on nuelear or hydrucleetric plants,

7. Of these, the most likely candidates for eventual enactime=t wonll «oom 1o he HR

A Cong., Ist Sess. (1971) (an adminictiation ) 5 and LR 1064, 924 Cung.
1st Sess. (1971). The Lills difter in material respects: however, both would require
electric utilities 10 engage in long range planping and to consider projectad needs feor
electric eacrgy and the ympact of proposcd facihiites on the envirgnment, The proviei as
of the administra: on bill are extensively diteus<ed by prosonents and eritics m Hogrins
on H.K. 8227, H.R, 6970, H.R. 6971, II.K. o¥72, [{I K. 383%, HR. 7uis J1R. 1079,
and I1.R. 1486, Before the Subcomm. on Communication and Power of the House Comm.
on Interstate and Foreram Commerce, 920 Cong, 1st Sess, ser. 31 (1971), As the utle
indicates, the Subcommittee considered cight hille in all. Aiter the hearings, it produce!
a new draft Will, H.R 11066, 224 Cong, 1t Seee, (1971). Sulrequently, a number of
other bills on the same subicet have been introduced including TR, 1396, 924 Cone.
2d Sess. (1972); TLR. 15199, 92d Congr, 24 Secs, (1972): and S. 1684, 924 Cong, 2!
Sess. (1972). These Lills (as well as 11K, 3277 and 1 R 11096) are extensively discusse!
in Electricaty and the Entwronment, The Reform of Legal Institutiong, Rerrt of t=e
Association of the Bar of the City of New York, Special Commitier on Flectric 1'oner
and the Environment chi, VI1 (1972) [hevemabiter eated as Eleeteiaty and the Extwronment]

8. S 612, 920 Cong, st Sess (1971) (- poneoned by Sen. Juebeom) ; S, 422, 42!
Cong., 1st Sess. (1971) (sponcared by the Nivon Admistration). Hoth lelly proce'e
for the consideration of federal, stute amd local plane and for the use of Jederal fu s
to strengthien state land use planming. For a more extended diccussion, see Elertricity and
the Envyronment, supra note 7, ar ¢ V11

9. One other pendicer Bl shonil! he mentioned <the Hart-M(Govern hil, S 1002
920 Cong., Ist Sess, (1971), Thus lepeletion wonld erene a fodern] eawe of acti
n favor of any pereon gramst “any individual or orgamz e, or any department, agens
or instrumentalnty of the Uiated States, a State or loval government, the st of

e e W — W L p—— - - .- . .
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Chairman'®s 1w of the law and facts Suirowr iy e

pr i eb bemi vl P haee bt bt b EIev o et it biere o Aetd

Pl v o anbeapreting that Act a0 applioo! to a part ie-
vl pendiag lieensing hearing;
7 i daAlu lr;' 2; a.g-:.“ 1t 4 Meetin shd Q0 Wi Bl G

rylalad with counsel for the Regulatory Staff in thuse

dochats, T called attention to the bLias and scliecizod

0¥ v 4 A oh
L2TCa0N.

e

staff's ascirtance in connection with this
took this step before filing the Motion in an effor: to

. .
n Fridav,

tnave this mattor resolved expeditiously.
Janusary 5, 1973, I was informed by David Hartalia that
the Recalatory Staff would take no steps in the absonce
of the Z...ng of this Motion. Accordingly, this Motion
15 being filed as soon as possible in light of all the

gircumstancces.

8. As 15 clear:

(a) Chairman Murphy, and hence the Board, were
well aware of the requirements of NCPA, particu-

larly as interpreted by Calvert Cliffs:

(b) Chairman Murphy and the Board viewed the
requirements of NEPA, particularly as interprected

by Calvert Cliffs, as interfering with the produc-

tion of neceded cnergy and development of nuclear
power and particularly the construction of the

propoced Midland units;

-6-
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S L e the ALC Bieename process i concerned the vt gt ant
environmmentod Jegedatw is the National Eonvironmenta] oy At (NEPA)

The yelationr Lin ef NEIWA 10 AEC Licensing 38 the s prurn of this
> L&) .

article. Sivee smch of what follows is eritical of the ayativntica of *NEPA R s
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toward rectifieation of an imbalanee in existing oractiee and law ™ To embark
On X Jor government progeans without considening teir oo tenm impaet o
the enviromment is ohyvionsly wioiend, As o statote (o : el Loweyoer,
NEPA poces prollemns; it is, in the words of Julge Henry Friendly, "so
broad, yet opague, that it will take even longer than wsual fully to comprehend
its impact.”"" Vor example, it cantains little guidanee for agencics in balancing
their traditionsd mission agaimet the demands of the environment, ifud NEDPA
been applivd only to future programe, the adjustinent s could Lave been made
relatively easily. The tranble has eome when NFIA has leen nsed more
broadly. It may be that had NEPA Leen enacted seventy-five vears ago, we
would have forswarn the automobile and other aspects of our Ligh energy
cconomy. Dut it was not and we did not ; ard at least for the present, we must
live with the consequences of our earlier decisions. The effort to use NEPA
“retrouctively,” to inquire inio decisions already acied upon, is dissuptive
of existing programs. Nowhere is the disruptive cfiect more evident thun in
the application of NIEDPA to the licensing process.'

It is the thesis of this article that the job required of the Atomic Energy
Commission by NTDA, as interpreted by the courts, is one which the agency
cannet perforn, and, in any event, one which the licensing process as it
currently exists is illadesigned to handle, The task imposeid on an alreudy
overburdenced structnre has had, at least temporarily, a disastrous impuact,

Colunilia, the Commonwealth of Puerto Rico, or a possession of thie United States,”
to enjoin any activity which is claimed 1o result in “unreasonable pollution, mupairment
or destrmction”™ of the environment, Althongh the precise effcet of the bill s argualile,
a fwr reading would, m my opinion, perimit the courts to make a de novo determuination
of reasonalleness withomt regard 10 prior agency determinations or standards such as
water o air quality standards,

10. Despite my diselaimer, the criticiem presented in this article i« certain to be taken
by some as part of an attenipt to destroy the act. See Harmk, 7esting the Morement, It's
Time to Nave NEPA, Fxvivos, Actiox (Apnl, 1972), Speaking of the attempt to pass
nterim legislation authorizing operation of completed plants prior to a full NEDI'A review
(sce vote 33 mfra), the author said: “Should the ALLC open the gates, other agencies
are sure to follow suit i their attempts to rid themselves of what 1s widely regarded in
Washington as the most annoying and troublesome law 10 be passed in reeent years
~NEPI'A" For an mdication of the reverence with which NEDPA is viewdd, see l):mlu
& Vaoke, An Encrcmmental Bill of Righte: The Citizen Suit and the National FEntiron-
mental Policy At of V69, 21 Rinerns 1. Riv, 230 (1970). Yor a more talaneed view
(ve, one i gencral apreement with my own views) of the virtues and dangers of NEDPA,
sce the testimony of Roager C, Cramton, supra note *.

l)l. New York City v. United States, 338 I7. Supp. 792 (ED.N.Y, 1972) (three-judge

court ),
12. This article is concerned with licensing. 1t mav be that the effect of NFPPA on
operativnal progoams will be very sinmmlar, However, my tentative judpment is that the
requicement of a hearing and the availability of tradivionel julicial review in the case
of heonsing make it vigmficantly different from operational programs,
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The National Fovirounicntd Palicy At declares a mational enviro.-
mientad policy in Lroad and gencral terms. Seetion 101 (b}, for example, state,
that it is the comtinuing responsihility of the Federal Governawst to e
all practiculile means, cousistent with other essential considerations of naticn )
policy . . " toackieve stuted “environmental” ehjectives, Section 102 “anthe
and directs that to the fullcst extemt passible |, , . [t]e policies, regulitivi.
and public laws of the United States shall be mterpreted and administere ]
in accordance with the policy set forth in this Aet .. . " Part 1 of the Ac
establishics the Council en Envirommental Ouality.,

Section 102(c) containe the major snbstantive provisigas of the Act. It
provides:

All apencies of the Federal Government shall . . . (¢) include in
every recommiondation or report on proposals for Jegasiation and
othier major IFederal actions symificantly  allecting the quality of
the luman environment, a detailed statement by the responsible
official on—(i) the environmental impact of the proposcd action,
(1) any adverse environmental effects which cannot lie avoided
should the proposal be implemented, (iii) alternatives to the pro-
posed action, (iv) any irreversible and irretrievalle commitments
of resources which would be involved in the proposed action should
it be implemented.

The thrust of this provision, as well as the Act itself, is to require an agency
to demonstrate that i has considered environmental factors along with other
relevant aspects of any proposed major action.

R Licensing as “Major Federal Action”

Whetlier Congress intended to include agency licensing proceedings within
"major Federal action” is not entirely clear.™ Certainly, the pr..isions of
Section 102(c) seem to have heen drafted with operaiional programs in mind.

13. 42 U.S.C. §§ 4321.47 (1970).

14, Considering the remarlable lack of attention given to the Aet Ly Congress, ane
must wonder whether Congress had any idea of the potential impact of its action, ‘I he
i), in ite original form, passed the Senate without debate, and 1he orgrinal Hease !
did not contam the provision in question. Except for the 1ali's velationsion o the W .o
Quality Act (see note 39 infra), the specific provisions of NEPA were not exaumnsl i1
depth. The origins of NEPA and the course of it cnaciment are deseribed jn nter
ANNUAL Rivokr oF 10 Corscit, o EXVIROX MENTAL Quanity 221-24 (1972) [hereins
after ented s CEQ Twien Reroxe).

- .. L ———m—— bl o el L — B i TSN
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Tweenses may be issued to completed plants in coroin et et !
the il NEPA review. ™
huportat as these consequcn t$ are, dowever, they o #art
this portion of its decision, the cont has only noquived ot the X
criteria be applied &t Wi ewrlier stage than that cho-ta by the 4156 Ay
as 1rdee] alave, aug LY Crilicze e cuart e T ¢ 44k 2 tha
a perind of adjnsinient,? the effect of this aspect of the epinion will ehi- i
q

ment apencics was the major phileseplical underpinning of the approach
the ARG 1o endiromnentad questions. Appendia 1 specificdly stated the A
belicf
that the preservation of environmental values cun best be :!t‘((‘l)‘l;"".i:hud-
through the establishing of environmental quality standards aud re-
quiremicnts by approptiate Federad, State, and regionul agencies
having responsilility for environmenal protection.™
Althongh any party could raise enviroumental issues in a procecding,™
certification of compliance by an authorized agency was to be disposi
of the issue” In the case of water quality, the AFC teok the position ¢
WOIA superseded NEDPA and that the AEC role was therefore restric
to assuring iteelf that an applicant hiad procured a certificate from the apg-
priate agency—state, inteistate or federal (FPA) 3

—— —— ——— L — - —

tess thun full power licenses have been isaued to come plant. In many €a o, how-
the issmance of sach liconses is being botly eonte tel,

33, See note K5, mifen,

34 The AEC was eriticized by reprecentatives of industry and by one Conamirs -
for overreacting to Calzert Chiffs by forbid!ing operation of completel plants wntid
NEPA environmental review was finished. (See the ctatements of Commissioner R
and Charles . Luee of Consolidated Edison Co, N.Y, before a hearing of the
Interior Committee on November 3, 1971, reported m 18 Nuerkar Ixn 24-25 (N

1971‘)‘2.

. 35 Fed. Reg. 18474 (1970).

36. “Any party to a procceding for the issmance of a conetruction permit o -

operating license . . . may raise as an issue in the procecding whether the p8ans

the permit or license would be likely 1o result m a <igmficant, adverse cficet e

environment” Id. This provision applied only to facilitics where the notice of b

for the construction permit was issued en or afier March 4, 1671,
37. With respect to those sspects of environmental quality for which cnviron-
mental quality standards and requirements have been establiched hy authorize!
Federal, State, and regional agencies, proof that the applicant is equipped 10
observe and agrees to observe such standards and reqweements will be consider’
a satisfactory showmg that there will not be a sigmficant, adverse effect on the
envitonnent, Certification by the approgriate ageoney that there is geasonal ™
gecatance that the applicant for the peroet ar heenme will olrove sl R P T O
and regumrements wili be cotsulered diposiive for this puipore,

In any event, there will be ineorporated in construction permits and operatit €
licenses a condition 10 the effect that the licensees ¢hall ol crve such stumdare
and requircments for the protection of the envircnment as are valudly jmpees
pursiant to authority established under Federal ard State e and ag aze doter
mined by the Commiission to be apphicalde 1o the facility thar s subjeet to t'f

" heensing action imnvolved.
38 35 Ful. Reg. 18470 (1970).
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on its eren regulations as establishin - prressibie Naviy of o s
for all reactors. Under existing practice, the AEC tosts the « ety of o p
by reference to compliance with its regmlations— Part 2012 dealing witls ;
sible releases in regular operation wnd Part 1000 dealing with acos !
relexscs. These regulations are framed to allow substzntial individe -
consicderation of a single unit. Dart 100, for examyple, requires that 3
event of a hypothetical “desinn buses accidont,” cilonlated do. ey
distances outside the reactor nat esoced ceytain limits, bat the e’
allows “credit” for engineered safesmards hupiecise as thewe standia !
they do provide a reference for decision, I the caleulations show that ..
will not he exceeded, the reactor miay be licensed. Whether this i still 1
after Calrert Cliffs is questionable. ¥

3. The Requirement of "Adjudii ction”™ of Uncontested asues. 1%
Calvert Cliffs, Appendix D provided that the hearing Board wonld ot '
on environmental issues unless they had been raised by a party, This px
dure was not an alilication by the AT.C of it< duty to conduet an environm, -
review ; the review would be performed outside the earing process, i,
the regulatory staff in the preparation of its impact stawsment. This appr
was sharply rejected by the court as « “crabled interpretation that mel.
mockery of "¢ NEPA. The court required the Board to examine the ade.
of the regulatory staff review and to “independently consider the final ha! -
among conflicting factors that is struck in the stafl’s recommend tics
In reaching this conclusion, the conrt applicd to environmental ques.
the unique format used with respect to radiol gical questions, As to them,
Boards are required to make independent findings even though the lice
application (or the particular radiolugical issue) is uncontested ™ The wis'
of the court’s application of this requirenient 1o environmental issucs i
least questionable. This is not the occasion to relash the long-standing &'
over the AEC licensing process; Roard review of uncontested issues has |
attacked as wasteful, repetitive and worse * Although the precise nature
the Doard’s function has resisted definition, all scem to agree that it '

42.10 C.F.R. § 20 (1971). o

4310 CFR § 100 (1971),

44 1d Vo deseription of the requminements, e Mucph, Atonne Sty ant |
g Bomds: An Experiment in Administratezoe Decision Making on Sufety Oneern. =
Law & Conxrtry. Pron. 566 (1968).
+ 45, For purposes of the savironmental “cost-henefit” analysis, an applicant -
now consider the possible effects of a spectrum of accidents less severe than the o«
basis accident. 36 Fed. Reg. 22851 (1971).

46. 449 F.2d ac 1112,

47. Id. at 1118,

48. For a discussin of the role of the Boards with re<pect 10 uncontested isoie:
Murphy, supra note 44, at 57881,

49, See, e.n, Cavers, Administrative Decicionna ing in Nuelear Facilisioe 10
110 UL, Pa. L. Rrv. 330 (1%:2) : Davis, Nucliar Foeilities Licensing: Aantir 1
U Pac Ly Rev. 321 (19:2); Cavers, Nuclear Facilit: e Licensiy: A iVord ** »-
U, PPa, L. Ty, 389 1962) : Green, Safot Determnitions v Niclear Doiiovr Las
A Critscol F1=e, 43 Novw. Dave Law, (33 (1'ng).

- - e .. R L — X » -
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el b tos doplicate <l aeview.™ In practicoe the Boads bave el to sped
elieek the works o the staff. Sucli a review is at Teast feseible on radiologial
insties bevatise it is comedeted by peogde with consideritile experti-e in the fickd
In comtrzd, the Poards lave po sperisl competence in onvirsanent. 1 mindters,™
and, even if an sedegquate number of “environmentally qualificd” persoaied are
found, the question persists whetlier it nakes sense to extend the concept of
indepenlont review of pueontested fesnes to new areas

How serious a probiem is posed by this aspect of the Cuferrt CLJs
deeision remains unclear. Armably, there will be no one to clallenge o Dead's
considoration of uncomtestes! envirenmental questions. The fadiure «f an inter-
venor 1o conte-t an issue should preclude him from ehallenging Thard action
with respect to that issoe (altbough even that s mot certain) but, under
exi tinge law, it appears that a person “adversely afiected” by a deternin:tion,
but net i party below has standiag 10 scel: judicial review of a Board decision.®2

4. The Requirement of Ultimate Dalancing in the Adjrdicetory Procecd-
ing. The major theme that emerges frean Calzert Cliff < is that in an adjndicatory

prowedie, the Moard itsell paed balanee the economie and teclinir ol aedvantages
apmine ¢ the envivemental costs of cacli propesed action to ensare an optinum
result. In so ruling the Court es-entially adopted a basic pasition of environ-
mentali<ts, with far-reaching implications, That position s fairly simply stated:
Foyirennentaliste feel that for a long time actions detrimental to the environ-
ment have been tahen withont consideration of the unltimate conseuences.
They belicve, marcover, that a frequent cause of this practice is that no single
person or agency has heen given responsibility to consider the total eficct of

0. See Murphy, supra note 44, The court in Calvert Chiffs docs concede that as to
environmntal pseee the Board's review would not mecessardy have o be entirely
duplicativy of e St review, See 49 F2d ac 1118

81, Fach Doard consists of two “technically qualificd™ members amd one member
“gualific! m the eonluct of administrative procecdings” The wembers of wich Board are
choren fram o panel

2. See Shapine, Some Theuahtr on Inmtersvention Relore Cowrts, Auenerer and
Avberrater e, B Flary 1o Rav, 221, 264 67 (1%35) Sectwm B9 of the Atsnie Prerpy Aet,
42 USC. § 20 (1990), permits amervention in a2 heensing proceedunm by “any persen
whene interest may be aficetl™ and males a finn - T reviewable o “the moomer

escribed in [ile Neview Act of 19%0) aml . acction 10 of the Admmsirative
drocedure Act.” Section 10 permits 3 “person  ersely affectal” 1o seek rovien. How
these tno Acts are to he read together 1s une' .. Compare Facon Unlirics Comm'a v,
AEC, 42. F24 847 (DC. Cir. 1970), with Iraak Walton League v, Schieringer, 337 F,
Supp, 297 (D.D.C 1971), )

Seetion 313(H) of the Federal Power Act rectricte judicial review ta partics in the
a:ﬂn:y peeceeding. Thie fact was streseed in Seemie Hudwon 1, 373 F2J <03 (20 Cir.
1971). One effcet of refaxcd standing criteria (tee vote 128 mfre) ic 2n interest in
resticting judioal review to Sartm n the agency ling. See Publie Jand Law
Review Commicaon Report, One Third of the Nation's Jand (Recommemiation No
110), at 257 “To mimnnre the dilatary effcets of court involvement, we recommend that
in general the avalainiiny of judicial review be linnted to these partics whn partcipated
in the administrative nrecrading for which review is souprit ™ Cf. H R, 118+, %20 Cong.,
20 Sese (1972, Thws tull would anthwrize (8 508) “citizen «nits™ 1o enivece ¢filent
stamlarde ; it defines ciizent o mchele ciizens of the “peogragliie arer” thode bavieg
a “hireet mtere ¢ affectod, or “any gronn of pereons wiveh bae beva cotndy enpgoged
m the advenictraiee provess and has theichy shown a speoal aeterest e the gographic
area in contreveray ™ (8 S05(g) ).

— v —
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a partievlar enterprine, For example, the 1'1°C jod e AVC W 0 g g
pespraribiliny for promating the eom it f (5 el § r
Such sgencies have, in o very real sen-e, a single intoe § foous. Toe o
Bentalicts wnnt to malie sure that sonwone is so pesiable for con-iders:
only power needs (and safety needs) Tt alao e mpuet on the emir
of the sati faction of those peeds. Anvaze otler tarres, they cindh
aceeptunce as given of the postalite o rower aeeds st e stisg

Althuaghi the position of the envi wanmentalists is haedly oljectiomnd,

an tdend, there i< 1 cerionis doawrer tha! as spglied taa portioular wljudie

proceedingg, the idead s wattataable, The irnity stems froan the reg

ment that the adindicatory body male an jodopeondont determination of
s coupled with the number of potemiind vues in ench emee. As

] ! '

|“I‘(.'.‘.f: G 00 jeithnmnsiraine PrIKess tfleels

or, each time he is faced with a Jest lon, mnst jier-
thut decision in termic of the whele runce of hunu
v in administration is 1 upos-ille, If Lo need consi!

the decision aniv in the ligid of Bmiced arzan izationa! aine, bic il s
mnre nearly within the range of haman povors. Tle Greman ean eon.
centrate on the problem of fires, the el officer an probilems of
distaze, withiout srrelevant consideraticns rntering in. . . . I the fus
chief were permitted ta roam over the wh I fiel! of humn valnes—
to decide that parks were more important than fire trucks, and con-
sequently to remake lis fire depeatimnent i o a reerestion epartment,
chuos would displice orgmnization, nd resporalality wonld i -

appear.™

Lest this viewpoint seem too alarmist, it is useful ta examine what <
intervenors, post Coleert Cliffs, consider to Le at issue in a licensite fire
ing. Chosen for this purpose are excerpts from the respoanses by intervenor:
a request for a preliminary indication of the issues in the Midland, Miel~.
construction permit proceeding.® The cxcerpts do not cover all the ic
argued in the case, hut are sufficient to illustrate the scope of the peter
inquiry:

(1) All adverse environmental cffects and social and econmmic
costs associated with the nuclear el eycle, to wit, mining, milling,
feed material preparation, fuel enrichment, fuel fuliricution, reactor
aperation, transportation, fucl reprocessine, and nltinate higch-levdd
radioactive waste storage and dispsal shonld be considered in this

proceeding ©3

53. ILA. Srvox, Amvixistearive Brumavion 13 (1037). Although the autins
concerned with “the phenomenon of identification, or o1 nisational layaity in admv .
tion,” hie remarks ceem am‘mwiatc here.

54 In re Consumers Power Co, AFC Docket Noc. $0.327 Lnd £0.339 (1
author sat us the non-techmical member of the Atonne Satery and Licensingg o
heard the case,

5. latter from countel to the Maplcion Intervemare, Sees 2%, 1971, on fie
AEC Pullic Documemt Koom, Washimngton, 100 Tie Stace of Iiareas hae mterye -
a numlber of procedings 1o gontend that the is<aes Infore the Poards iy le the

. - m— [e. - . —
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S T TR TP [ FPREY bt ity aned alte it e FELCC S S
Prosshiv aene clectin iy, Fon it e pmbl procta .t 5.
ape Ahe e sagy e of clectiiony by thee ponerad LT LSRRI |

bt ey, pate sebedules whinh unpose suh Lty heghier clizrees
b electiony during pesk etz Periodt, rationuing: of cledirieny
durings peal, periods, eie.

Altericane means jor prowviding the viectrieity which it fme pre-
ted will Lo needald, melueding brieine iy poveer from Cienaedy op
other power systemis or CONVETtinG to mnre effiiem nwans of 1.
pettinge eleciricioy meluding diveet current tran wission amd unders

ey

Fvovmd trine tission,

() A NEPA awalvsis for a nuclear power plont Glso requires
an anabvais of aliernatives Thus, given a lemg rare view of proper
tatinidization of onr patural resonrces, if a pover plant is necded,
ew shonbl o be o nuclear power plant © Acenrdingly, o AP
Heeess iy o anadvze Lage and shiort range copphes of conl, o, gas
atid i aoed il some Junent s o whether oF not a nuclear
power plat ongiit 1o he built, given the relative supplies of varioes
of our atural resources, This is e js all the move significant hecanse
of the proliferation of nuclear rower plants and the obwvious and cone
tmnied wse of available wranium, This analysis must eonsider the
feasibality of the Ntamic Fnergy Conumission’s so-eatled “ast hreeder™
progvan. The Commission has stated that with dwindling supplics of
UERNGIL L I 0Crssary (o inerease SCUVIY regarding the fasl breeder
program. To the extent that available resources. of uraninm are to he
pencrated by the fast breeder, the Midland environmental resjew
shouic alser analy 2 1he relative environmental and operationad feisie
Wility of the fast hreeder program %

- s . - L S S — N — — . ——— -

Kanoas of by plon cwrently undor considertion 1o store long - lived wastes i salt
depes 1t m that slate,

o b he Favivessaental 1efen o Fued's (FDF) catement of Subypeate Whah M
B D aplored, e o ptendur 30,1971, s on file in the ALFC Public Document Rearn,
Wolimgton, DC. T e portaphs mothe text and the excerpts in this founote have heen
regtonped and ehanged i form for case of presentation, witheast, it is thougin, any
clunge i sence. Adiditional contentions hy the KDL nchude the follow ing:
The operating experience of comparable sized PV Rs and how this afeets the
reliability of the power 10 be renerated by this plant. The new systoms on this
phnt aned possible cutapee w hich might ocenr as a result of these new systems,
The predicted non operating days for this plant. The pradicted average number of
full cperating days for thie plint. The criteria to be used in deeiding at any piven
time whetler 1o keep radicactive releaces as low as passible or to contime
operating? the plant in order 1o meet eleetrie necds, Delays wineh coul! he cuntserl
by design medifications resuliing from yet 1o be completerd tests by the ALC
See for instance, \WASHL 1146 and compare the recent modifications in ECCS
teves tatod by the semi-seale tests, :
The extent to whieh the plan by Dow Chemieal to purchase <team from the
plant affects the decision 1o bl the plant and build it at this location. Alterna-
tves available to Dow i the plant i< not built including improved fossil plamt
production of steam aud discontmming unceonomical and/or outmoded operations,
Potontial « ficets on ghe Aidland eommmmity of the consiruction of this plant, The
possible wdvantapes o the cammmity i ot Doy aned the plant were fo atedd el
Where and s the ety was 1elieyed ol WO mujor sonrees of pollution, The ey
o the coomomy of Myl wehnimg the po lile developinnt of a tourist and
rercaton andustey to replaee Doy,
Ton cidition 1o prosdang mp ectrieny the proposed plant woull supply steam to the adjacent
Doww G hetsival vy for use i it g Another proup of ICrvenors would
Ity ate the “lem s of wovieg Dow's plint to Texas, Dow is the mgor caplover
Mudboaw! vronebiog jole for wange HLODD epaoms

57, The tams wndep (3" are from Exiulat B 1o a lawr o Myron Cherty, cotmed!
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Of conrse, the Lt that the imteryenors assert 10 ol e
e scrmting i the proceeding does nat estzblish vt mag le ool &
present, the pdervonnss position is wader ohadlon e, sl the 30 C rss falhé
A narrowsr vew of the permissible range of fssaes™ Tlhe cuurt m Calivnt

Chffs, Towever, disl wot defer to the ABC views, wnd one st realistios

iy
divuunt thei,

An indicition of the conrts attitude concerning the scupe of the relevant
isues may b gathered from the recent decision of 112 Court of Appuals far
Horton™

the District of Coludia in National Resources Dejense Cosr 1|
Iu that case, coneeryvation aroups chalienged the adeguacy of e eavironnwental

projeved hasing of il and gas drilling rights in the Comtincrtal S48 ned

ated hy

statement prepural by the Depariment of Tateries in connecting with the

.

specifically, the adequuy of the “discussion of altermi ves™ mar
NEPA. Tie conrt found the statement deficient and disapprived of the
ageney’s refusad to amalyze the environmental cffects of alternatives. In par-
tivular, the court rejected the conclusion that there was no neerd o consider
altermatives, sueh as elimination of oil impoert quatas, that were levond the
e et of the spency to efiectnate. On the other lamd, the eort custaine] the
agere s refieal to exumine alternatives such as solar and fusion power which
were pot Tressonably availalile” While it is impossible to draw finn conclu-
sions fram the deeision—especially since it invelves an operational program
rather than a licensing praceedivg—the opinion, on lalance, scoms to support
a broad view of the issues to be decided by a hearing Board.

In the Calvert Cliffs decicion itsclf, the court appears to require the heare
ing Peurd to scrutinize a wide range of issues in arriving at its final deter-
mination. In the words of the court:

NEPA nrindates 2 case-by-case halancing judgnient on the part of
federal agencies. In cach individual case, the particular economic and

for the Sopimaw Intervenors, to the Roard, Sept. 30, 1971, o file in ATC Pubiie Daciment
Roem, Wadhmgton, D C Other ermtentiane of Sagian Interyenors ingl e the feallon gy -
Any amalyas wder NFDPA must anclhirde a review of whether Consumers’

determmation to buaild the Midland umts is justified 3t all, Thus 1f it 1« not demone

strated that Consumers has long range necds for an additional power plant, it

sheald net be able to build it NEPA, it would alo ajpear, requires an nquiry

as to whether Conemners, if additional power necds are demoncirated, could

purchase nececcary electrienty, by virtue of a present of now inter-connection, from

utilities haviog a diffierent peak period than Consumners, rather than lanld & faciliny,

An analysic of demand for electricity must include a diccussion of wihiat ereates

demand. We all know that utilities spend a goned deal of money in prometing a

need for eleetricity, Under NEPA siould a utility be ab'e to build 2 plant haesdd

n whole or in part upon demand for clectrionty which it has created itself? Or

indend. should a sound, lone range eovirommental policy require a utility 1o invest

sums to promote 3 decrease m the use of electrieity in arder 10 conscrve natural

resources and avon! unncce<cary or unwice expenlitures of camtal coste

SR The Atomme Safery and Licensing Appeal Hoand has upleld the raling of the
Roard in one cace that exclmled from consideration ail issues of the fue! eyvele concerting
niatters before transportanen of the fucl 1o the reactor site and after te. ey ‘ation 1o the
fucl reprocosme plant o boariad site. In re Commers Power Co, ALC Docket Nos.
SO-329 and S0 dale 19, 1972

§9. 438 F21 &7 (D.C G 1972).
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! Sove g e tly comsnt el e b p s vt v lied gooe oo "t ! ap h
vades b ool wenad patwe and Bodaie e ol r o peenentad 3 ' PO
Joelly v it spand Jarth < oy e te e iy o E e v i s
1y i frocedage seems e o but nny poae to e etd (N it
: it awean to give “Tall and good faith considoration™ to issies of the Lind invelverd
¢ 1 the e procesdings ?
The potentia] divensions [ the peeddon of & st *Tall ot fore il Lot
consideration” are highiielited by the dissent of Jadge O an Srenis Thalam
11.9% iy the now-Fanous first decision in this e (Seen'e Hludion 1y, the
Comt of 1\;-11("?\ fur the Second Chienit set aside the FPC apposal of a
propued “pumperd storge faoility™ 1o be boilt at Storm Ky, Meanton in the
: Hudon River Valley 5 The court remamded the ease ta the FIC, inter alia,
| for consideration of alternatives ta the propo-al, O renene! e PPC aggain
: approved the propaced faeility with some mylificitions, s en appedd the | B
: Secend Cirenit uplild the FP'C determination by a 2 to 1 vete.
: In his diesent, Judge Oules cited four theories compelling reversal ul
t the FI'C decision.® The first involved the possile effect of the fecility cnoan
: agneduct supplying New York City and other municipatities. The evidace of il
’ possible dar ge to the aquecuct was eonjectural and contridicted. The wit-
- nes ey to whon Tndge Oalies gave credit testified that there wis “a small T ~ Lo
pead 1117 to the squeduct ; that the degree of the risk was “ontnown ;™ that - -
; thie “1is] of failure cmot be reparded as imminent but it represents a definiv
: hazard ;" and that “cvaluation of the risk . . . cannot be nrvle on an actuarial
¢ hasis. ... [Tt] might be taken as a caleulated biiness risk if only money were
1 imalved, loweser, o failure of this water supply system might jeserdize the
; hves and wellare of millions of persons, L . Judpe Oalies” path from this
}' evidence to his conclusion was somewlit obscure. At one point he stated that
ST “the burden is . . . on-the applicant to prove and the commission to find no
. ‘ danaer to public ‘life, health and property” " Later in his opinion Judge Oakes
s ey o s S T S R A

66 Seenic Mwlson Pre-ervation Conference v, FPC, 453 F.2d 463 (21 i, 1971),
cert, dewged, — US, —, 02 8, Cr, 2471 (197,

67, “cenie Hudsan Vieervation Cantoocme v PO, 301 F 20608 (2 Cir, 1005),

G ety Cd e Sanbd ot even vernand the case doa bty pooccedug 40801
Ay

(AL P B

70 Lo

20 0 a7 Gemplucis addad), The basis for this statenent is footnote 11 whah
peo et b th Biere e ats entirety

“Father, the project et be cafe <o as et to enslanper hife, health anl prens

ety ™ Comine e Roeo, dhesentmge i Coeolidated Flran Cooof New Yol

Iw (PP Mol 1965 e i tsoenn Phasboom Pre covation Cond v, Foderad

Power Comm, 850 W00 08 (24 G, ), ol domaedd, 3504 LES 0 (1",

New alsr Soctnm WY of the Fedoral Power Aet, T 1LAC § 10Xy (170),

voquitings a beeeee to “contorm te el aales and repulatver. o the Coon

ot o iy fresa tie to tmae pre cnbe for e protoc e ol hiv, Yoo althe ol

properts " amd aewdoomg the bwvensee hubde “for all davapes ot d o e

prepoty of vilwr by the comshiaction . L of the project waihe 0"

I wll, |
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vevnicd to e oo the requtrenert of we daneers “H oo daggee s is fren e the
" l ; ke

degrve of “tepmteness” issumes mportanee i proportion to the et o

: sl J e .'t’f““h".:f";l s ol .L*t)'hil ",.‘:".Z;;lh i~ 1 1 ‘ tothie
drpvee of gomrteness” ™ Hos diffialt 1o avotd the conelipdan that T e Ohdass
wupdy aisazteed with the FPC'S evalvation of the supen taniee 1o he aevopleld

g
the posaitaity of dansge to the aomeduct. ile rejedted the majority view that

the resoanition 6f by .m,.z»h NI \‘I.II--»E';!'.'QII ISSUeS SUChH s THooe waie en-

tesr tead D Comigress o the Conmassion aad vet 1o the conrts "™ This rejection
A » J

thy stennaed fram the beliel that the FI'C does not possoss “any pars

djrren

TR cwoeapertie i geology"™ His own geologioal quadifications do not

sl

The scoomd ground for Judge Oukes’ dissent involved wir pollstion. He

discppresed of the FI'C's fatlmie “to order that only the most efiicient and

proadutior perenating units fon Consolidited Bdison’s systern] be utilizad

for puanping power.” ™ Agman one mast conclude tha tiie basis of this conten-

o

teons was Judae Oulies” belief tat the FI'C owas insensitive to the problens

posedd by adr 1"""'1»'1(.21. B

The thivd ground cited by Judze Oakes as a basis for reversal was his

passiennte disagrs cment with the FPC view of acstheties, 1Te found “out-

varonr el “shockinge™ the FPC finding that the momntine “will swallow
"ie

the st tures wheh will serve the needs of the people for eledtiic power,

e el s attenndt to explain the theory of judicial review that made his view
of aestheties superior to that of the FI'C.

Fially, Judge Oakes would have reversed because of the failure of the
I PC determination to satisly the requirements of NEPA.™ Specifically, he was
concerned with the inadequacy of the FP'C treatment of alternatives. Among
other things, he criticized the FI’C for considering only alternative sites
within one hundred niles of New York City.

The imphcations of Judge Oakes' opinion are disturbing. Take, for
example, the issue of possible damage 10 the aqueduct becanse of the location
of the plant. FEvery nuclear power plant involves what is thought to be a small
risk of serious accident. There is at present no meaningful way of quantifying
the pralulubity of such an accident. Fstimates vary by orders of magiitnde.
For example, the Brookhaven Report estimated the probalility of a “major
release™ of fission products at letween 1/100,000 and 1/1,000,000,000 per re-
actor per year " Obviously, there is room for disagreement about the degree

| 72453 1 24 at 487,
E 7.‘ ,nl at ';m.

74 1d. at 476,
75. Id. at 489,
76. M. at 91,
~ 77. An'l.--u.-.h NEPA was emacted after the FI'C hearing, it was concaled that the

] ct argdie
i 7% Atomic Frerpy Commnission. Theoretical Pavali'ities and Consequences of Major
Acavdonts v Lavge Nwcloar Power Plante (WANSEL <790, 1957).
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mnplonatation of the peeferred alternative, One revon is that ¢ h e oo g
ce e only a vingle e, The decidon in Procecdinee o0t e I, Letter
thon  te A dow pedt obivinte the e hality that in Prov ceding; B e apriay will
fund sate O 3o daetter than B oor, sinee there iy nio 1es ju:f:‘:;t i, that site A is
hetter tham 7202 Anethier problem is that the viability of the shersatives depenids
on hoices that are within the pravince of other agencies, organizations and
individunals, The Midland, Michign dispute, referred to above, concerning the
possible oficet on the lacation of a power plant of the operations of Dow
Chiewiieal Compuny provides an example. Putting aside for the mament the
difiiculiy of establishing the truth of the broad propositions contended for by
itervenars, it must be realized thut neither the Doard, the AFC, nor anyone
ehse Liae the power to arder the “optinnum ren!t.” The only binding effcet of the
choice of an altermative is the negating of the site under exanidnation. In the
circumstznees, there is a strong tanptation to approve the contusted site and
fudge the question of alternatives.®

What lias Leen said shiould snggest that even in the hest of circum tances
the tasl: requited of the agancies by NEPA as interpreted by Celiort Cljjs may
be impo o ible to perform, And, uniortunately, we have far from the best of
circumatances, Jt cannot bie a surprise to anyone connected with the fiell to be
told that there are some environimentalists who do not want hearings to end.
To them a pover plant delayed is an environmental value preserved, and
Calvert Cliffs vy provide an irresistible temptation to use the process for
deliy, Although T believe that the delays caused by intervenors to date have
been exapacrated, the potential for delay is ever-present. Even lofore Calvert
Cliffs, there was a serious question whether the adjudicative process, with the
full paraphiernalia of conrt-developed ruies of discovery and cross examination,
was a viable method for handling complex technical problems. \Viti: Coliert
Cliffs it becomes imperative to take a close ook at the role of intervenor in
el proceedings as well as other aspects of how bedt to s the task of
nuding environmental decisions.

82. The inherent diftliculty of the single site investigation has been noted in England
in connction with their town planning program:

The traditional form of a single ite enquiry has this basie drawback. An cbjector

10 Site A may accept the neeessity for the project, but bace s opposition on the
greater alleged sutability of Site B. But an eaquiry into Site A cannot re<ult in

a decision i favor of Site B because the necessary notices, cte., have not been
given <o as to enable thoe objecting to Site B to have their say and perhaps
advor ate Site C. And <0 on,

So we are fuced, on that approach, with the prospect of a continuinz series of
cm'unin. with perhaps an urgently needed project reccding ever furthier into the
Tinbao,

Walker-Smith, Public Participation in Locating Facilitics Dedicated for Public Use,

Pes Vinanes Fosrxteiny, Sept. 17, 1971, at 95, 96,
&2 A matural disposition in consenquence is to plump for Site A and have it done
with, The result of such a course, however, would be a veaction on the part of the
public ot the ey was pot meanngful, or merely a chicade 1o cloal o pres

- fabiicated deercion with, at any rate, a sumishirt of demoeratic propricty,

d, o Yo,
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satisfaction of denend, wend, if we are, sheuhd we attempt 1 canten! the ficiors
which oo inte denvnad or leave them as it prreseat to the antividad ! i
the custiaver” The wnswer te thiese questions imveloe v e o Ll ]
l"'Y'l: ' -""‘T”"'! (“V!' "'..'..‘. ;n'l(';’: \'.::.i ten (HATH & the _"' twei ] o i J W a bt
withenid ot or even almmnmg beer cons, bt the 5 v wil! ned
i b wd Frtomts to evabicete poveriy swd ta enaal ¢ ap oot hre
predicaced e ahie oxistenve of o high energey eonn It n he that nue
RESATTT 1 be radwniy ahered ™™ Jlowever, at the tivgiert we eho wnd
have new pretat oo to tale their jdiee, and it vonld I shincl g te neke deci-
st hebvern feoo e gl the ey iresnbent withont considering such factors

Jodygments on these fundmentad questions are essentially political ; it is foalish
to singgrest that Giey shoudd be made by a three-man Momie nergy Safety aml
Lrwensing Deand, or, indeed, by the Atomie Energy Conmission itself, The
notion that an adinimistiative agency or a eourt should decide, without jegish-
thve gurdance, questions such as the desirability of power rationing aned the
order in which varions types of demand shonld be satisfied™ is whaolly un-
demosratie. Until the legiskaure gives some goidinee in these drens, power
rationing canmed be viewerd as a reasonable alternative under NEPA, and
shonld be exclueded from ageney consideration, "™

Siular proldems inhere in the development of a national fuel policy. One
needs only tooseon the lievate abeontt the avatlable sources of fuel to realize
thot 1o veqone aowdjndicat gy bady to decide whetter a0 cingele fn-t:%aon
mvolves oo commmitment of wreplccable fuel supplies is a fitile gostire ™ In
oie sense, any cammitment of fuel s the use of an irreplaccable national

. —

aswered onoan divdoal pliat basis” Fxviay Poney Stare, Ovricre oF SCinaan AND
Tropxoreay, Eorcren Powiek axo 1k Exvisoxsiexr gt xi (1970),

103, In the Unnied Kigelom, a gronp of seientists has warmel, mter alio, that the
countiy nunt <oon stop bmiding rearls and eventually reduee ins popalation by one-hali,
NYL T, Linc 181972, 0 1, col. 5. See alse DL Meamows, Tie Listies 1o Guow i
at 23 (19%52):

H the present gronth trends in world ponulation, industriatization, pellation, foo!

production, and reouree depiction continne unchanged, the limts w6 growth on

this planet will be reached somebme within the next one hundred yeare, The
mest prohable recult will be a rather sudden and uncontrollible decline i boih
popilation and industoal eapacity,
OF comr o, suech predictions are not wniversally aceepted: The Limite ta Gronoth has heen
characterizel by some erities as “an empty and misleading worle” Passell, Roberts & Ro- <,
book veview, the NOY, Tives ook Ruv,, April 2, 1972, at 1.

108 The control of demaral promises 1o e o complex problem, Same of the comn-
plesites g aathond an Floctrity and the P uziromment, e ke 7, at b, VI,

105 1 Teanve open the que e whether the decraon siontd be federal, state or loeal.
Ttoseems ol that we peed o smational pobey, bat it may be that a conperative rather than
a precmphive steactre eoapproprite. For an interesting disenssion of the siting problem,
with primary focus on Viegana, see Willeie's, The Enceay-Fucironment Conflict: Sitiny
Eleetree Poscer Facilitiee, 38V, L. Rev. 237 (1972).

1060, In Juee, 1971, the Senate Intenier and heular Affairs Committee et tne-tion-
naires to ol tedenad agencies an the cnerpy field 10 obton mfermation on st ooyl
revon s devs el By thom which one'a e “saluable for the Comsintioe’s St Na
ol Faedeand Focrgy Poloe” The Index of the Regants eovers 43 s ot very
Bvef b aracts cover ahmost S8 papos, SEXam Convis, o8 Ixvretos Ao Ixstr aw Nk,
Niviars ase Remos Reiev sy o Narosan Daisey ok v, 720 Cung., Ist Sess,
{15
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.Juu PR I3V Tt PRPST TV YY1 L T P o I o i:--l-". froabe e an
e v o e B0 D01 1A weve bt o e manpos Iy booae paane onty tho
fpeety e el om ey frosprainessel fornthe 1t comu vy < faTe g on
amed od altensiat iy e pavepaoms, the seed for pew b dation weni D le ! e
Bt S 10 Lis receivedd oovery broid interp retation from tw veant Mg
viewed o% o conoressions] mapedate to srencies to ciasider e onni 1) @
ey woth tlaar tr whittened ol vitives, A interpreted, N2 et e e
to sty s cgeeney’s vegidar pnssion Hotle s whot Gornrees ot o
Congress st foce squarely the nopli As Of 1S Getien.

While st of the lasie guestions can and pgest be o W7o e L T
tive devel, we cannal expant the fesslitore to adisdnisios the jeser progre

Sonte wlnn Walive ageney, oF agencies, st amploacnt ta Jessiatitive deeis
sion, Should these apencies procead on o care-hy-case or a generie basic? As
potesd carlior, Cafooret Clifis seem b reget grectiet i proeeding s andd meaebate
an el et et e e e trednient of abl guestion It iierpaetation
of the b e is correst, it s a giant step in the wronge dire: fen

There are o great many covironmental que: tions that -hoald e settled on
a gencric hasi® One of ther enrrently uncer examination < the ultimate
storage of nucleor wastes. M the preblans of high-level waste storage cannot
he solyod, the reactor licensing program mnost be resexamined. This s 1t
wican, however, that the question muo:t Le considere:] in connection with e¢ch
individual reactor lieense s rather, the najor parsneters of the qaetion slioahd
be considered at one time and e binding in dedivideal eces Thic wonld et
he a de-cmphasis of environmental questions. The decision of the AFC to jat
a pernvinent wastesstorage facility in Kansas—or clsewhere—is one which
onght to e the subject of an environmentid statement ' The cone seems

- @ e e e ————— ——— . . -

A See, ea., Artington Coalition on Tramportation v. Velpe, 85 P20 1325 (%70
The opinion ircnim; (. 1320)
This s an centopyeease. Tt is the declared public poliey of the United States
to profect and preserve the national envirtonment "t the willest extent po-sible”
Navonal Frvivonmental Pobicy Act of 199, 42 USCA; § 4342 (NEFPA), The
NEPA s o value julipoent by the Congress tat i ondar 1o "ot aul prosmte
the pencral welind” cuh poncration of Amerieans i 4, bogmmnn oo, et Mas
trir b of the enviromtent for e shagg poserabane 7R L bt (S T JIE X €7 TR @
bkl Wit v cone o conbind buglosas vt b sl n B b e boangpas seemanlly
b vl s
PEE dhe b b ol Spple by T oae et e am ke b b Larh by b
derny e et b teotne aptincs Bl see Robmeon, mfra vote TEL fer o ot o
o e
1Y e AL G anmomneed on June 17, 1970 that it Dol tentativedy chinoon the Gt mine,
near Dy, Kansas as the site of g nateonal piaclear waste ropesiory, 1 Fsvron, R =
Conerss Divtiorw ats 179 (BN 1970), The sadioactive waste materi b woedd b
phaced i tocms wmed i the salt formations approsniiely 160 fert waderpe sl This
plan wars eritionod by the Ransas Gealomead Suevey o report cubanetten] te v O v
of Joatmas, ol ot L97, and, on March 16, 1971, several topesont e, fovin b e
i uppo et the ALCS plans before the Jomt Commattoe on Abonac b e of Con
preve, oboat LS00 e Panad Foviromamentad Statement on tu ropecal was flod June 4,
1971, 30 Vol Rep, 1IR3 (1971),
In the Act antbaizang the appropriations for the AEC for fiscal year 1972, jaovicion
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Y o sp vomacel fao oty 1l |H-‘h, by ¥ B o st
LR I | ‘.-‘ 1
. ‘ 3
vy, delee e com Cohenies v 'i.il(' ddeeis i to [ bl Yot ot wth e e LN
i, thewelore, a valin )1:'3:':.4'1»1 Jet the sk s worth assonnpg. Oee can arne
whether v B sher’sd De taken, Tt @t s st veeful to "ty ™ that quec<tion in
the fraditiand wdindicaory setting, With regard to the Love! of penmissibile

radictin, boweser, the judgment may be based on miormation that can be
apprope idels developed thirongh some of the teclmigues vtiliced i the tiil
process70 At the very least, the ageney should be roguired 1o discluse the
Lasic of its “factual”™ judgment. Some opportunity should prolably he gnen for
mauiry into that hasis, and, certainly, an opportunicy shiemhd be alov.od for
the introduction of contrary scientific evidence into the record.

A similer spectrnm of desnes is present in the controversy over the
emereney core cooling system (1CCS) of pressurized water reactuss, Necanse
of the smportance of this controversy to the future of nelear i_mur. and
the quentore of the PCCS hearing now Teing: condusted 1o the cabiject wb
thes poper, Daill, ot the risk of gross ervor, sttompt a Lowyer’s deseription of

- — ——— - ————

L e m————— —— o — —

D Profos or Coonton, gnpra note 118, deseribes the essentials of trial-ype procedure
as the folloamge X
the spevial elaracteristies of the tribunal, which shon'd e mmpartial and
compotent |
the sipht of the parties to participate throueh special procelarad doc

such as entitlanent 1o notice, opportumity to present proois and to ciesseoy e

opposing witnesses, awl the ble;

a special requircnent that the deeision b hased on the record, consistent with
accepted principle and rationally explained ;

and, finally, as a means of enforeing the other requirements, reviewability of
decicions by an appelliate court.

The paradiem for the uwe of the trial a< a deeision-making techmigue is the eriminal
or civil case in wloch the defendant is charged with violating pre-exisung lega! standards,
Althonrh the cloracteristies of sueh cases are famihiar, several are worth heicf mention,
First, the procedure is adversary in nature, with the partics taking o) podang 1o itoms on
the dosins. Seconed, the Lets generally are within the contral or Loowledpe of the parties
aned e ot el won reenrnmg post events, Thind, the ssones are bipatar o o they eall
for a "y or "o ausaer, Fawth, the court is mmpan tal andd s called upon 1o decude a
hited nomter of gquestions that are wsoally within the commnon mdes stareling of the
averape julge.

120, Cne of the major potential effeets of low level radiation is that hunmun genes

may be dimaged or alteral. The ri-k of genetie damage lics behied nost of the

recommmended standards for radiation expocure. There s a natural mutation rate
ameng hmnans which is believed to be eanced, at least in part, by natura! back-
proumd vadiation. From this it is reasoned that any man-made sourees of radia-
ton wiich augment natural hackgroand radiation will similarly be resvanible for

a proportemite statisticnl mercase i the number of genes afteeted, The rick of

such an crease argues most stroogly for a conservative radiatiun exposure

Mmachices
Fiksr Axvean Koy or rue Corxom ox Exvikoxursras, Qeanrry 141 (1970),

121 The mont persistont eriiies of the AEC opulations goverming perissb' releaces
during vormal orcraten (10 CF R 8 200 have been Dis, AR Tamslin and 1 Gaiman
A vollecinm of their stiehies, the “refmtations” of these stwrbies ot Ceir rolatty] sree eon-
tamedd m Hoaviae on FPugronmental Djiects of Producina Flocte Poner Lifore the
Jomt Comnz, on Jtowmre Dnergy, 91st Cong,, 2d Sess, pt, 2 (vol. 11) (1970).
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prochede o operseny e e iz ion from filig

Cinting of the rede of the mtervenor becrne . of vl pmpentase, Boas
e o obe s roe it most mtervenoss m ARC hoensimg pr g view theis
rade foo e thost of diferet s i a e s, Given tlad thoors, Wt agaphisia
for s beense Las the bardon of prood an all ssaes, ond dateryenot s nay g P
frecly into any aspeet of the “applicant’s case™ by way of discor gy ©F Cr0s<s i
exanination. Within Bimits, this approach is unobjectionable; however, the i
types of quetions imvolved o these proceedings—and - any power plant
bearis g on envirenmental questions—are such that the potential for inquiry
. : ! . . & . '
is vintusdly Jinnttess, Seme method of control is therefore e ~ential,

T asee- iy the proper role for the intorvenor, it must e re-emphasized I
thiat a0 heensing proveeding Los a different forus than that of the ordinary Taw 3 =
st The Doard is net g rested in who “makes the best showing™ but enly, ;
ta the extent poscible, in ascertaining the truth. In this sense,-all issues are "

o ; '

open whethor or not contested by a party. On the othier hand, it is less im-
port-nt that a person have his say than that he have sometiing to sy "o
: 3 " . .

As a general rule, intersenors should be allowed to introduce wlimintive f.
evidenee frecly. While this is not logically necessary, the oficring of affirmative . Sl
testimeny by intervenors has, to date, not posed any subsiontial threat of «

“ . . * L |
delay ™" T most instanees, i tervenors have not attempted to make their .
case affirmatively. Rather, it is the mtervenors’ insistence npon unlimited 0

» . . - . . L
examination into the case of other parties that presents the major threat to "
the proceedings. Serious consideration should be given to a requirement thit o
cross-examinztion on certain issnes not be permitted unless the opponent has iv‘"l

. . . . » "
made some type of threshiold ease ™ Where the issue is technical, for example, i
the party might be vequired to have had a technical expert serutinize the b
evidence offered by the opposing side.'® In many instances something addi- M

i

‘ : T 2
ference adopted a number of recommendations on public paiticipation. Recommendation ,','
B (¢) would permit an apency to base iu‘ullm\ ance of mtervention on “the adequacy of &
representation providal L the exsting partics 1o the procecding o) I
128 The AFC practice, for_example, has been to pernnt almost anvese to make a e
timely “limited appearance.” 10 CF.R. § 2713 (1971). Professor Frnest Gellhorn (suepra, o
note 126) discusses the posaibile types of limited participation. I an intervenor is agrocably, ;‘,
stich a himited. participation may be sen<ible, hut, as Professor Gellborn pointe out, the "',l
wving in time may be outweighed Ly the argument and the ritk of reversal, where the d:' ’
e venor 1% net agecable. g ™
1291 emphasize that it is the threat of delay that is eause for alarm. Although the sith
time spent in the lieumsing process s vignificant, there is, at present, hittle evidonee that g
puldic particy ot in the process bas been a major factor eontrilmning 1o deluys, !
: 130 Where the issue s local or partieniar 10 the case and turns on non paciadized
wfotmation, there s probably no reason o impose a theosbab U T thot s recoms
wen Lty docs et eun commter 10 that of Professor Gollborn for [0 parties ot o8 a
paty, wote L' capra. My |-n-;v~.d_r--nlcmpl.nlﬂ full pattcpaiion to the extan that the S
par iy bos sonnothang to contiilante. Cf Shagmo, sofra note 82, 0t 735, 759 ‘r,

T3 For evample, v i cave of 4 reactor constricticn pernmt, an appropsiale requine-

i iR VA PSS eSS v R P - o s —— - — e — — " - TN — -
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IR tower s to mminiize thermd effors of prser platt X
experince with peratines Lage wenleor plants, Ubminosty, e, 1
be free to re-examine jozitions as new Eneoledse ! s avatl
ity be aader duty e resexamine v lier prisiasive oy
Bight that the carlier decision was incorrect.’?
3. Prebivias of Defnition and Notice, Vooen if
will take advantage of the power 10 Jield fretresic Pisvas atdg
will give sueh spency decisions Tandinge effev i o0l i

difficelties remain with re sard te the widk e

-~
.

The fist 35 a prollom of wlentifying and delining U isoves to he b oeoordid
. generis trentment. Some of the issues appropriote for a0 aeross-the-hognd
. deternination are obwvious: air and water auadin staalards of general applics
ability, radiation protection sta whards, the demrond level for electric power,
and the proferred method of satisfying demand on @ regional basis, Matters
such as the criteria for site selection, however, posc difficuitics. Second, from
the point of view of fairness tn potential intervenors as well as the effect on
subscquent Leavings, the issues to be Riven generic treatment must e d:fined
precisely. Here, the ECCS experience may be misleading ; the ECCS 110 hael
developed in individual licensing proceedings and had defined itseli as appine
priacte for pericrie treatment, Similarly, in other arcas, particulasls where
techmology is unsettled, it may be necessary to wait antil individs e
define the guesiions, Finally, notice of the proveeding may be gnore of a
problom with respeet to environmental decisions than in cther areas. Where
a decision will have an impact on an industry, there is ordinarily Jittle
difficulty m notifying the people affected. Yet, notwithstanding the present
high level of interest in environmental questions, it seems fair (o assime that
members of the public will not focus on environmiontal issues surrounding
the constinetion of a nuclear power plant at least wntil plane to build the plant
are announced. Fyen then, the public may not be fully awnre that a generic
proceeding in Washington is foreclosing from further inquiry nemy questions
concetning the proposed plant. To a great extent, this sitwation cannet he
helped. Eiiective public participation cannot mean that all decicinns mus
wait until the average citizen is made aware of the problem: rather, speein
efforts must be made to pive nutice 1o envirommental gronp, sate and local
agencies, and individuals and groups in the areas likely 10 be affected. Further-
more, special attention should he paid to making available to (heee groups

the opportunity ta challenge the generic decisions,

T ——— — —— . e

171, In Enviconmental Difence Fund v, BPA, o Pl e (DC. Cir, May 2

1972), the court said tha re-exammation of the ageney's deeision VI TeCet of & serort fe

advisory committee report wonld be “an amphiet requin ement o B, Jor the adasinees i e

' ;\""ﬂ'\\ 1% & contimuing ane, and calls for COMDIMINE Feesanitin. . .4 « Sl Sinkat Brgire,”
o (LN
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1
thad we ke cavicenmental effevis it saant

g for gt governmental and oy priva

mmplaor et ordiuanily theugls of s allecting the cniroment

itis, NEPA will tuke some adjusting o 1s apgiici

i greatly complicted by judicial interprenation, In

Clfes veqmivement of ivlividuabized Loy of enyionne

licensing proweeding is unworkible,

For power plint hoensing, certain steps would seom 1o be neces -y
before the paeds of NXFEPA can be  ealived, First, Consress st nvde cone
specific Juedzmerts s to energy polivy, stracture of the power sapple fnfaony,
organization of the regukuory process, and, more funckanedally, votbonad croath
peotivcy, B s irves peonsilde to pdace the borden of ens ironnsont: D doris ;

o the acencies, with no pdince as to the propry fadaonee of o

el other vl

Fyen with noore congrossiond guidance, the job of the sgencies will be
et The 1ssues are namerons, frequently valoeladen, and oo mvohve
speviadizod Lrow lotee el readily available (o the pullic. Unless nuny of the
ivsties are resobuod by “rales” and stindords, the individeal poeoeddings will
be g nde. To iweommuodate the need for genenie decisions with the
devivad pallic patcipation, T have sugzested the develnpment of hybrid
procedimes to decide questions comion to many proceedings. Precisely which
guestions will be wnenchic o generic treatment st await more experiense,
bt questions of safety, techiology, and maxinmm emission standards would
certainly seem Lilkely cdiskites, The ten<ion hetween the seneral rule il the
provticulan apphic o omberent i e precess amd will st dvogpea, We
e, of conrse, ey o deade each case Lanly, tahing acoramt of the indivy el
ved cirentances, It we cannat re-examine all of onr promises in every ease.

How the provedural suggestions made in this article will fare in the
conrts ix difficult to predict. In the last analysis, one can only lope that
conrts will heed Judge Friendly's irrefutable dictum that Congress must e
assumed to have given the agencies power to administer.'™ Until recently
one conld be confident of that ultimate conclusion, but the current trend of
court decivions, particulaly in envirenmental matters, makes one wonder.
Perlaps the present “malaise™ in the courts is only trmporary—a reflection
of frustration that will disappear if the courts Tweeome comvinced that . iisies
are mablivg a geend fith effort to solve difficult problemis. Yo, there is ny
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erly ackiressed, on Januarv 7, 1973 to merhers of

the Atomic Safety and Licensing Boarqd, the Atomic Safcty

» 4 : ™~ ST e e 1 ek ! -~11
neing Appecal Board, the AEC Com or

-
COHLI LGS L0000 = % I i |

counsecl of record, and the secrctary of the Atomic

mergy Commission.

Whis o L Lo

Myron M. Choerry’

JANUARY 15, 1973, SERVICE OF ALL PAPERS UPON COUNSEL
FOR INTERVENORS SHOULD BE MADE AS FOLLOWS:

MYRON M. CHERRY

One IBM Plaza

Chicago 1Illinois 60611
(312) 222-9350




