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RE: Midland Proceeding - Proprietary Date

Gentlemen:
Enclosed for your use is the ALAB-391, the
second opinion by the Appeal Board on the public disclosure

of cost and pricing provisions for nuclear fuel suppliers.
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DECISION NRCI.76/11 S.,m. As at least implicitly aus
i tharized by ATLDR-327, the appheants el
Agril 18, 1977 a motion secking roview of that ondor! On
(ALAR-3) December 21, 1976 we granted the motion

Returning 1o us for a second time is the
eoutroversy which has arisen v this con-
straetion ponsit proveeding respectines whether
the applicests should be eompelled, in re-
sponse to 3 dicovery demasad made by the
intervenors, Lo make public disclosure of
the et auld pricing provisions of the
nechear fuel sepply contract cutered into
by thenta bves e the Wetinghouse Elee-
tric Corporation,  The backpround of the
enntrwersy aml the | maples which govern its
pesedutin are inlly developad 0 ALAR-327,
3 NKRC 08 (1976), and recuire no detaled
repetition here, It is suilicicnt to restate
the conclesions there reached:

(1) in support of their c¢laim that the
contract provisions in issue were entitled
@ receive protection agaimt  puablic  dis-
closure, the apphearts had Lecn required
to estaldish, ter alia, “that thare 18 2a
‘rational basis' for treating as confidential
the cost and pricing provisions of nuclaar
fuel supply contracts: ¢ ¢, that signiticant
commercial injury onght be custained by
onc or more of the partics to such con-
tracts were those provisious to he publicly
disclosed”;

(2) no such showing had Leen made;

(3) in_the circumstances of the case,
the applicants were entitled to a second
opportunity to make the showing; and

(4) if the applicants successiuily availed
themsclves of that opportunity, protective
treatment then was to be accondod the
contract provisions unless there were found
“1o be countervailing consulerations milis
tating in favor of public di~closure which
clearly outweigh the potential hamn to
Westinghouse and/or the applicants which
might inure from such disclozure”,

3 NRC at 417-18. The matter was remanded
to the Licensing Doard for further cone
sideration in conformity with those condusions.

~On November 24, 1976, following an adii-
tonal  evidentiary hearing, the  Licensing
Reand entered its order on the renand, in
which it determined by a dividad vote that
public disclosure was required. 1 DT,

—

and  established a brcting schedule’ On
il conaid rmtion of the ansuments wolvanceld
in support of and in opposition to the Jeeis
sion below, we afiirm in part and reverse

in part,
(.02 Durdea of Proof)

Ao As ALARS32T mmakes cloar, 11e ape
plicants had the afinnative burder on the
remand to vstahlish that they or \Westing-
hoaase might suffer competitive injury were
the cost and pricing provisions of the con-
tract publicly disclosed. Our scrutiny of
the record convieves us that this Leiden
was not met insofar as potential inury to
the applicants is concerned. ‘Ihe only real
question is whether the postibility of Lann
to Westinghouse was demonstrated with the
requisite degree of particularity.

The starting point of our inquiry is the
scope of the contract itself, which became
etfeetive in December 1973 and appears to
have a lile span of 20 years. Specifically,
the contract covers (wo major componcnts
of the {uel supply which will be requived to
operate the Woll Creck facility: (1) vatus
ral (ie, unenriched) uranium; and (2)
fabricated fuel assemblies. The Jdual nature
of Westinghouse's undertaking is of present
sismificance becausc it is conceded that that
company is no longer “making future sales
of uramum to utilities” (Tr. 3249, Given
this circmnstuntce—. ¢, the fact that West-
imghouse is mot now in competition with
other concerrs far contracts to supply aatu-
ral urarium——there is every reacon to be
skeptical of the cluim that to reveal the
cost and pricing provisions of the witvral
vranimm portion of the contract would oveas
sion competitive injnry,  Stated oiherwise,
Woestinichouse's burden o this phase of
the matter was espacially heavy.

In an cndeavor to satisfy that burden,
W\ estinghouse (through the applicants) pre-
sented the testimony of two of its cincials:
Sam W, Shedby, tie General Mavacer of
Water Reactor Divistons Mailetie; and
Robwert A, Wiesemann, the Muanaoee of

—

PThe dinclosure Ixsue APst carte beefore us on
an anplientton for divected wvrtitcathen of an
*Arther onler of the Liconsine Deard which
Bl requiend the applicants to womply with the
e enoes’ diovvery demand witbioat benefit
ola pestobotion wpent futther diccheare. T
A sulteient tinge foe e ever<aoeration ad
A innmition of the matter, we oty entered
PR OInteom protective order, Mo ALALDNE, 3
MY 1T TR I AL, W hevteast PRt
e protictive oeder stioukd omitinee in efivet
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Licensing I'rograms in the Nucloar Naiety
e the sutoome of the remand taorein
et andt further provided that, soeall e

Phvesdme Board agatn rule agam=t e o
ents vl (he sfafas gun wias Le e anaias
watited e o perbesl o of 31 dars Tt enoddee e

arplioants e appiyv, steatd they be soaeciined

for further retef from this o 4 NBC
ar e
i takloe this action, wio o estenebed the

Interun poehetive order to abade the ovent ol
var decision (see In 1, stpre),
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Department of the Pressurized Water Ree
actor Svetems Division, The thrust of theie
testimony was that exact knowledae of the
details of the cost aml pricing progisions of
the contract might convey to a competitor
weeful iniormation beariry upon \Westing-
house's business practices in general and
pricing strategies in particnlar. We lave
examined this evidenee with considerahle
eare in quest of specifies with rezand o
preciscly how 2 present or future compu ti
tor of \Wustinghouse in some commercial
field other than the supplyving of natural
wranium mipght be advantaged by accoss to
those terns of this contract which relate
exclusively to the pricing of natural uras
piummn. That quest has been in vain. The
most that we have found are some hroad
conclusory statements, totally wanting in
any meaningful supporting detail. That
plainly Joes not sufiice.

The situation is otherwise with respect
to the cost and pricing provisi ns dirccted
to the furnishing of fabricated fucl asscm-
blies. Although the witnesses wight have
furnished a more. comprehiensive explana-
tion of the munner in which a cumpctitor
in that line of endeavor might use those
provisions to the detriment of Westing-
house, there appears to be enouvgh in the
record to compe! the conclusion that there
is a real (and not just theoretical) possibil-
ity of such detriment. Westinghouse still is
soliciting contracts for fucl fabrication serv-
ices and, indectd, has a heavy investment in
facilities designed to provide those services.
Even if (given the age of this contrct) it
might reasonably be assumed that the pre-
cise cost firures contained therein would no
longer obtain in any event, allicd with those
fizures are price adjustment clises, On
their face, the clauses ilhune Westinghouse's
pricing stratepies as applied to fuel fabri-
cation services and pive substantial erdence
to the concerns wrticulated by the witnesses,
For its part, the sioss-exaination of Mosses,
Shelby and Wi senygnn by counsel for the'
other parties (v ho adduced no alfirmative
evidence of thei own) did rat 1o any extent
underming the weitimacy of those coucerns.

e

In sum, we agree with the Licensing
Board that a rativnal hasis has not heen
established for teeatuur as contidontial the
mtural neaninm cost amd pricing provisions
of the contract but eannnt aceent ‘hie Hoard's
like econclusion with respeet to the provie
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sions addreesed to fabrcated fuel assemblivs,
On the fisst seonre, it must he emphasized
that our heblinge rests exvlisively ua our
appraisal of the eontent of this reennl,
Nothine that we have said should be talen
to iy a belicf that in no circunetaeees
eruhl the public disclosure of the cost aml
pricing terms of a particular contract cane
competitive injury o ane of the contrcting
partic: in some area of business emdeavor
ned embraced by that crmtmact.  Ruather,
the pesilt we reach on the natnral vraninm
partion of the contract beiore us rests en-
tirely on our convietion that, ia this in-
stance, thera was a failure of proof on the
part of the claimants fue eonfidential treats
ment.

(.03 TPublic Interent]

B. \What is leit for decision is whether, as
to the fuel fabrication provisians, there are
“eauntervailing considerations militating in
favor of public disclosre which clvarly out-
weigh the potential harm to Westinehouse
e & s which miuht inure from such diselos
sure”, Sce p. 3, sufra In our view, 3 nera-
tive answer is required,

In ALARB-327, supra, we took note of the
swa sporte reliance of the icensime Loard
in ite first order upon bath the Fiest Avn 1ule
ment to the Constitution and the antitrust Loss.
For the reasons developed in that decisinm,
we rejeeted that reliance outright. 3 \RC
at 414-13. Novctheless, in tiie more recent
order now under review, the Chainnan of
the Licensing Boarnl, apparently speaking for
himeelf alone, has once again pointed ta purs
ported First Amendment and antitrust con-
siderations to buttress bis conclusicn that
public disel.cure i3 namdated here. NRCl-
76/11 at 3%G-88. As on the prior occasion,
ponie of e parties has emdorsed his vicws in
this reganl. Amd justiiably so.

Insofar ae the First Amoviment is con-
corned, we have heen given 1o canee to elah-
oarate vpon what was said i ALAR-X
We have been favered, however, with a
gomew il more cxtensive exproaition of the
underpivnings of the Licensing Doard Claire
man's thinking resanding the possibhe atg Tie
cation of the antirust Taws.? Vet the exprsite
is unpersuasive. \We discern potliines 1 a0y
of the decistons cited by him which hit
be taken to stand for the propositinn it
there are antiteust implications atten ant
vron the wowillimgness of a company o
have 15 contpwtitors learn of the vt and

i AL ATT, s comnn nted apen e Caiane
of tne Lioetaing Thand o have eapunbal uiven
the lahd starvpent In ts fiest ocder that the
Between Woestinghouze amd the ap=
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plicanis not to disclose tRe et and pre it
terns oof Hhae contronct “may yiviate s s Larese

See 3 NG at i, 1
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pricimz teems of a necotiaied contruet which
it has entered into with thied parties. These
deeisioms dealt essentially with allewed en
deavors by two or maore cotiipetitors in a
market to fix prices for particular jgovals or
services sold in that market. To the extent
that there was a condemnation of scereey,
the context was its nse in aidd of prive fixing
amonn the eompetitors themeelres. In the cace
before ns, there is of course 1o sue:restion
that  Westinghousze's esire to withhold
pricing information from its comjpctitors
mighi serve as part of an attempt=—involving
both Westingheuse and the eompetitors—tio
fix prices in the fabricated fuel assemblics
markct.

In these circumstances, the matter comes
down to whether public disclosure of the
cost and pricing terms of the fabricated fuel
assemblics portion of the contract was re-
quired cither (1) to enmable the Licensing
Board to discharge properly its functions, or
(2) to furnish the citizens of Kane<as with
data which the public interest requires they
possess. In resolving this point in \Westing-
house's favor, we need simply note our gen-

Vermont Yankeu Station

O — N —. L.

27,5569

eral acreement with the views evprose !
by Me Kornblith in his dissenting o0 o,
Lelow (NRCL-76/11 at $20.97), whn by v
alsa bl the endorsement of De Audor oo
(ud. at 321),

For the forevome reasons, the cnlers po.
der review is affrmed in pont anl rezeres !
part. The partics are 1o endeavor to ey
agreement amone thansclves, withm 00
of the Jdate of this decision, respecting ¢ s
revisions in the ontstanding intoran
tive order (evg ALARIOT supra) wiiih -
called for by our determieations heron 1L -
substance of any such agrecment skati o
communicated to this Doard promptls, In
the event of a fajlure to reach arrecw or e,
withia 40 days of the date of this dect g
the parties shall file memoramda setti- o
forth tiwcir respective positions on the e t-
ter. Unon its receipt and consideration of
the submission or submissicns, this Poirl
will enter a permanent profective onder. In
the meanshile, the interim order shall re-
main in full force and effect.

It is so ORDERED.

CCH
VERMONT ANKEE MUCLEAR POVWER STATION, ET AL
. ' (] 30,178]

- For previous decision, see q:o.i 72.

Environmental considerations—Nuclear fuel cycle—Cost-benefit balanc-
ing.—The greater the investmient in a particular facility the smaller the p -
bility that the numerical values assigned to the environmental clfects of the
nuclear fuel cvele could have the effect of tipping the overall cust-bencad
baiance against the facility. Moneys alre dy spent are irrelevant only where

the NEPA comparison is between (1) completing the proposed facility and
(2) abandoning that {acility and not substituting another facility for it

01 Inthe Matter of Vermont Yankee Nu-
clear Power Corporation (Vermont Yankee
Nuclear Power Station), Docket No. 50-271,
P iilic Service Ilectre and Gas Company
(Salem Nuclear Cenerating Station, Units
1 and 2), Docket Nos. 50-272 and 59-311,
Philadelphia Electric Company (Peach Bot-
toin Atomic Power Station, Units 2 amd 3),
Docket Nos. 50-277 and $0-278, Lictropoli-
tan Ldison Comipany, et al. (Three Mile
Island Nuclear Station, Units 1 and 2),
Docket Nos. 50-289 and 50-320, Dugucsne
Light Company, et al. (Beaver Vailey
Tower Statsn, Units 1 and 2), Docket
Nos. $0-33% and $50-412, [DPhiladelphia
Platrie Company (Limerick Geunerating
Station, Units 1 and 2), Docket Nos,
$0.352 and $0-353, Pullic Service [lectrie
and Gas Company, ¢t al. (llope Creek
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Gencrating  Station, Units 1 and 2V
Docket Nos. 50-354 and 50-355, Pemeois
vania Power and Lighit Company (S 1use
hanna Steam Flectric Stution, Units 1. -
2), Deocket Nos, 50-387 and 50-3: 5. )
Power Company (Catawlta NMucle.r N>
Urits 1 and 2), Docket Nos. 50-%1s o
50-414, Geornia Power Company (Alvy Vo
Voctle MNuclear Plant, Units 1 an. %
Dociiet Nos. $0-423 amld 50-425, V.
Service Company of New Hampsrire. <
(Seabroot: Station, Units 1 amd 20, T
Nos. S0-443 and 50-3%3, Uen Flastvg
Compay (Callaway Plnt, Units 1. Y en
Deodcliet Nos. STN 50485 amd N5 5.
ad Temnessee Valley Awbernty l' - .
ville Nuclear Plant, Unite 1A, JA, | [
M), Docket Nos. 50318, LS, L N
and 50-821, Meamorandum and OQpder, At =
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