UHITED STATLS OF ANDRICA
ATOMIC DNERGY COMMISSION

In the latter of

Docket'Nos. 50-329
$0-330

CONSUMERS POWER CONMPA

T N it N S

Midland Plant, Units 1 #ngd 2

ATFIDAVIT O MYRON 1, CHERRY

Myren M. Cherry, being duly sworn on oath, deposes

1. I am the attorney who has been reprecenting tha

e €t al, Intevvenors since the incevtien

co=callad Saginaw Vailey
of this intervention.
2. At transcript 7089, the Board ordered ma ite serve

upon the Eoard cn or before Juna 9, 1572 a sworn stalerent of-

the ci

LA

cumstances "under which he committed what appears to :he
Board to be a centempt in this regard of the Board's order a:.d
ne can at the same tirme make whatever shewing he deers agpre=

pricts by way of an explanation as to why the Board should net

hold him in contempt and take whatever sctien it deems appro=-

3. This affidavit and submission is made in order =s
set forth my view of facts which I-beclieve have been errcneously

characteriues, initially by counsel for Dov Chemical Company

*Dy telephome Cheirman Murphy extended the date for filing until
the end of August J972

8007160 §?/




and subseguently by the Poard., This affidavit is made without
in any way admitting that there are circumstances which require
that I nake any showing as to why I should not be held in con-
tempt and is fyrther made without admitting that this Board

is granted by thc Rules of Practice of the Atomic Energy Com-

missich any sc~called powers of contempt. However, notwith-

am subnitting the followirng staterent of facts because I believe
there has been a misunderstanding created, nurtured and seized
upon by Dow Chewical's counsel.

4. As this Bodrd will recall, Saginaw Valley Inter-

veno.s originally asked scveral interrogatories of Dow Chemical

Company dccling vwith the svnergism or other interaction he+waen
chenmiccls 2nd other releases from Dow Chenmical facilities with

radionuclides. A~lthough the Board originally characterized the
request for inlormation by Saginaw as an attack u?on the radiation
stancaris of 10 C.F.R. Part 20, it is clear from the transcrint
that interest was shown in whatever information Saginaw (or the
Board on its own motion) could bring to bear upon the so-called
synergism problem. For example, at Tr., 1332-1341, Dr. Goodman
indicated that the Midland plant might he the enly plank in the

world sclieCuled to b2 located next to a chemizal facility and

narplicable in view of the fact that it,

(=

that Durt 20 nmight be
that is, Part 20 standards, may have been dra’ted contemplating

a pure atmosphere.



5. Dow Chemical therefore objected to supplying
inforeation on the synercism matter and objected initially
to supplying any information as to Dow's relcases only because
Dow Chemical belicved the matier was rat legally in issue,
Dow Chemical never took the position that the information was

titled to any proprictary protection or that it was confidertial

in any fashion at all.

6. For example, the follewing exchange took place
at Tr, 1332:

"Dr. Coodman: Do you suvrose Dow has any oyjec-

tion to giving tl' informaticn out (that is, inforira-
tion as to releases from Dow's Flant]?

"r, Wessel: Not as 2 mattor of pronrielary in-
formation but simply because 1t 18 Not an area inco
walen tne Poard sheuld be znqnnrwnﬂ becavee it jsn't
going to lead to anything that is pertinent.”

7. Thercafrer and at Tr, 1342 Dr. Geodiran indicate
that he could not think of any synergistic rezgction that would
prevent, all other things being equal, the issuance of a con-
structicn permit but that it micht turn ocut %o be scmething
which the Regulatory Staff, the Applicant and Dow ought to look
at prior to the ogcrating license stage. Dr. Goodman never sug-

gested that the inferrmation should not be viewed publicly, In

-

conunection with Dr. Gesdran's remaris, Mr. Wessel stated:
"Mr, Wossel: I think I can sav ¢ Speaking for

Dow, that if there is any pocsibility of the xind of

s“vc~ﬂ1°L1" reaction between a release from the Dow

plant and from radiocactivity or radiation actxvzty
of a nhclvar plant, Dow would want to know it,



"Dr. Goodman: And know it now.

"Mr. Wessel: And knew it now, so that corrective
action can be taken.

"Dr. Goodman: Why don't we suggest then that Dow
try Lo comc up at the hearing with some further thouchts
along this line.

"Mr. Wessel: I assure vou we will consider it
agsin, but I aleo say, Dr. Coodman, we €o not know of
any such reactien.”

Tr. 1342.

Thus Dr. Gecodman spoke of analysis of any possible
enyergistic elfect in the open and at the hearing.

8. Thercafter and ot Tr. 1394-95 the Board indicated
it would consider ®e nature of an order upon Dow Chemical in
connection with the reguested information.

9. Thereaiter and on Jure 21, 1971 the Board indicated

that it had reconsidered its decision with respect to the so-called

synergistic irterrcgatories and ordered: .

(V]

“ « « + the Dow Chemical Company to answer the inter-

rogatorics specifically with respect o the effluents.”
I queried the Board as tou whether merely answering the interroga-
torigs would be sufficient inasmuch as what we . that is, Saginaw,
WoIe interested in was having material placed in the record,
including rerhaps Dow witnesses testifying as to the underlying

hat query by stating:

(&)
o

informatien. The Board responded ¢

"As of now, let's not rule on the guestion of
witnesses, at least until the Board has sone
C€learer aotion of what exactly it is that you
arc after." Tr. 1502.



Accordingly, when the Poard originally ordered the information
to be produced, it was in terms of a reguircment vpon Dow
Chemical to answer interrcgatories, thus overruling Dow's
objection to our interrogatories on a legal bacis. There was
no suggestion by the Board that the inforiration was entitled to
any proprietary protection and, more irpoertant.y, there was nover
any suggestion (on the contrary, see supra) that Dow Chemical
censidered the matier as entitled to proprictary protection.
The interrogatories which were ordered to be answe-ed by Dow
vere inter:ogatories\numbered 239, 241, 243, 245-46, 251, 259,
260, 270 and 286. (See Tr. 1511.)

10. After a recess, Dow Chemical's counsel okjected
to answering the interrogaterices and, in a sense, moved for
reconsideraticn of the Board's order. After a collecquy between
counsel, the Fcard revised its orcder, stating:

"I suggest you.Jo aherd, Mr, Wessel, and p
vhat you propcse to preopare and at that tim
t

let's all lock at it and see what the nex
is from there." s L9189

Thus even with the 2oard's modification of its order to Dow
Chemical to answer the interrogatories, the emrhasis once again
by the Board was that the information to be submitted by Dow
Chemical was to e for purposes of an analysis at the hearing

»

and even at that late date there was no suggesticn by the PBoard

that it was entitlcd to proprictary protecticu; and, more

)

inportant, Dew had not asked for any.

11. The next time this subject came up was at Tr.
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5, when Mr. Wesscel once agein asked for a modificatien
of the Dourd's order con what Dew was required to produce.

The Board ecquiesced and once again statcd'for Mr., Vessel
what was to be produced. Again there was no suggestion that
the Peard intended to treat the matier oc proprietary or that
Dow wished any confil ntial trestrari. See 7r. 1AE1-8%,

12, JTn light of this buckeround, the vhole cuesticn
of a form of protective order come up zlirost inadverten=:ly,
Thus, on June 24, 1971, Mr. Wesscl agein corplained to the
Board thal Dew was having difficuvity cotpiling the list of
effiuvciite, that Dow people were out of tovn and it had been

Jifficult yetting final clearance. Mr. YWessel stated:

"But in councction with what ve're now dise
ugsing, I would like to reuuwsl that since
this report -~ sine: this list is being
furnished for the very limitod gurposcs of
analysis, that it also be under the Board!
June 14 pretective order until sush time as
the neccecery foundesion haos Lzen shovn,

that i3, the order of June 14, which sovs that
the ratericls to be uscd for the Furposes ==

Chairman "urphy: Let's treat it that way
and lir., Chaerzy can rmake an objecticn later on."
Tr. 212S.

Although I cennot indicate what my state of nind was a¥ the

£

tire of the above collocuy and ilie Doard's offhande ly

W
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the Jure 14 protective order to the Do efflucnt 2
cledr that MNr. Wessel made a rajer chance ia position in re-
questing such protection. It is also clear frem an analysis

of the June 14 protective order (a copy of which is attached

horeto as Cxhibit A) that thore wis no basis in the rocord for




applying the protective order to the Dow eiffluent list, The
Board knows that the protective order was applicable only with
respect to Intervenors ard Agplicant and covered only documents
which Applicant asserted were entitled to proprietary (not
(confidential protection pursuant to the rules and regulations

mie Ernergy Cormiszion., The Board will also recall

e
rt
0
o

of the
that the basis for the need of protective order was Babcock &
Wilcox's claim that certain information in reports furnished

as part cf Apélicant's case (and hence Applicant furnished them
to Intervenors) were entitled to proprietary protectiin. The

Board's protcctive order was carefully worked out in advance by

Mr. Lowenstein and myself in the nature of an agreencnt za2nd there-

-

fore the protactive order was eniered in Lhe sense of a stipula-
tion be en counsel for Apnlicant and counsel for Intervencrs *
to serve a specific purpose. Perhaps I was negligent in not
raising this point at Tr. 2125, but the Bcard will know fronm

the history trazced in this affidavit, together with Tr. 2125,

that lir. Wessel, a skillful trial attorney, succeeded in

getting the Board to give him more than he was entitled and

more than he ever aslhicd for in earlier descriptions of the
documents. 1Indeed, the manner in which Chairman Murphy acguiesced
in lir, Wessel's request indiéatcs that thie Eoard also may have

had some reservations about giving the i1ist protective treatment.
Inasmuch as 1 then éid net have any intention of publicizing

the Dow e¢iffluent list (and maintainecd that intention to the pre-

- -



sent) end inacruch as several wecks had gone by since my first
reguest for the inforrztion cad I desperately needed it for-
wy clients, I recall that I nmade no mention of any objections
at that roint. The Board will also ncte that the colloguy
with ¥Nr. Vlessel end the Board (Tr. 2124-28) came richt in the
micdle of & cecrmplicniled discussion betwecn myself ard !r.

Engeihardt regarding the exisicuce of docurentes deeling with

13. The pa2xt time this matter came up was at Tr.
2433-35 and the Poard queried when I would be in a position to
presant inforratien on synervism., I explained to the Board
that I couldn't muke any judgrent untfl I received zonc of

the inforuation which the Board hed ordered Dow to produce.

(8N

I noted that iL had beon cone tive since Dow had besn cordare
to precduce the documents but they were still not yet available.
vessel acknowledged that I might have witnesses testifying
about the natter, including Or. Tamplin. No mention was macde
by anyone that any sessions vould be held in carera or that
any information was confidential. I was interested in getting
the inforuation as quickly as pessible.

14. The Board thereafier took a recess and the hearin
vés reconven2d on July 7, 1972. Pricr to that time and on

BRI 'y :

+ 4872 1 had received by mossenger from Mr. O'Coanor

of Dcw the leng-2waited list of anticipated Dow cffluents.



The information we received by messenger from Dow Chermical is
attached herec:o as Exhibit B, It is in fact the list of anti-
cipated effluents which Dow prepared, Once again, Dow's skillful

lawyer set forth ia haec verba the text of the protective ordex

entered by the Board on June 14, 1971 vhich, as noted earlier,
had nothing to do with the Dow Chemical information. I received
the inforration pursuant to the Dos Chemical conditions not

-

becauv=sz I peliov

0

& they vere anpliczble but bacause I was
interested in beginning the long-awaited analysis of synergism.
In fact, in the iaterest of expedition, when I needed to mzke
gome extra copies, I tc]cggcned Mz. C'Connor that day to gat por=-
missjon, even thcugh legzally I thought it an urinccassary extension
of industry puower with its arrogant agents and attornevs. At Tz,
2556 at the tecouvened hearing, I exnlained cn the reccrd tha
circunstances of my receipt. Once cgain, I do not rec:zll my state
of mind at the time I received the document pu:ﬁuant.to the restric-
cions incorpeorstad in the list of effluents, but I saw no need then
(or now) to take practical issue with respect te the application

£ the June 14 o:der 4¢ the Dow effluent list e:icept by way of
explanation. I do no% mean to imply that the June 14 order
validly was applied to the list of effluents or that I violated®

ny such ordex. I just wish to indicate the sﬁzroundinq circum=
stances and the faict that as late ac July 7, 1971 Mr. Wessel and
the Board werc aware of the fact that distribution of the effluent

list was to be mide by me in the context of my preparation of

($]
"

my clients' case. There was no suran~stion as of July 7, 1271



to my knowledge, at any time prior thercto, that I was not to

give a copy of the Dow effluent list to anyone who could give

some acsistance to me and my clients in connection with the

hearing.

request for application of a protective order to the list (Tx.
2124=23) wan reguested " , ., . until such time 2s the necessaxy
fqundaticn has been shewn . . .." Thus, in a sence lir. Wessel

was asking for protection until such tire as the Board determined
that a valid Partc 20 attack had been made. It is stretching con-
cepts of legal protnction to say that non-proprietary docunents

of Dcw or anyone else are entitled to protection until factual
evidenes requirsd to be produced later is deemed admizsible.

There iz no ba=is in laow for such an occurrxence and, unforturataly,

because of my zeal in wishing to have the information as scen as

posaiblz, I did not point this out earlier to the Board.

up, Dow Chzmical had admitted, in effect, that the Mapleten
Intervenors were entitled to the list of efflucnts, At Tr
2820-21, ¥r. Wessel himself characterized the contenticns which
the Maplcton Intervenors had raised. Mr., Wessel said:

six suc¢gestiens

gﬁ listed, Not

1y

v what the gix
s eventh we can

"Secondly, yesterday there we
[raised by Mapleton]. I have
seven. rn; I would iiiie to s
are so that if Mr. Ginster has
£lush it out. . .

ﬂ-”s’.‘ < g

"Four was svnercism." Tr. 2820-21. (Emphasis supplied.)
Thus, as c¢f July €, 1971 Dow Chemical was not disputing the

Mapleton Intervenors' right to have the document in question



and, indeed, on the basis of Mr. \'essel's admission, one
might very well have concluded that Mapleton Intervenors were
entitled to the document ; and they could assist Saginaw in
the pieparation of Saginauw's case, particularly since Mr. Wessel
had admitted that one of the Mapleton contentions was synergism,
To my knowledge, that matter was not agein raised until some-
time later.

<7, At Tr, 2970 lir. VYesscl indicated that the list,
late in cowing, vas incomplete and offercd to clear it up the
folleoving Monday.

18. 7To my kncwledce, the next time this ratter wes

discussed wees at Tr. 4434, where Mr. Ginster stated that he under-

stoou that Ihad heen given (the day before) on July 20, 1971

o
o
'J
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©s rut cut by Dow Chemical Cowpany and that
he wanted it. Thereafter folloved & collcoguy amcng the
Board, Mr., Vessel and Mr. Ginster: .

. "Chaivwme:x Murphy: You're going to reguest a copy.
Will vou furnizh hinm a copy?

"Mr., Wessel: 1If the Bcard diraects it.
"Chairman Murphy: The Poard directs it.
gy

"Mr. VWessel: ESubiect to the same order as Mr.
Cherry, a protective order,

"Chairrman utpk; 'I didn't remcmber that
Tr. 4634.
The interesting part of this colloguy is that Mz,

wesscl had no objection to furniching the Mapleton Intervenors

wl]e



a copy of the ceflluent list so long as it was subject to the
protective order., That is, it weculd not he disclosed except
in the contert of the hearing and if a foundation for an at+ack
on Paxt 20 was wade. Since Mr., Wessel wus only interszsted in
protecting the inloimotion frem getting to the media (an advane~
tagz that perbops Mr. Wesscl and Dov are not entitled to ia any
event), it igc clear that Mr. Wescel had no objection to placing
the list in tho haids of Mapleten so long cs the so-called
protectiva oxder wzs applied. And, as the Doa:xd knows and as
later will be demonstrated, Mr. Lilke stated that he wis always
agreeable to be Lousd Dy the terme of the protective crder,
altliouch he did not beliave it appliceble.

0f addicional importance here is the remark by
Chairman Murphy, "I didn't Xknow that," an obvious refaorence
te the most inadverteat and casual manner in which the June 14
protactive ordar was cpplied to the efflusnt list in the firet ;
place. See Tr. 2124-25., It is interesting, to say the least
that Dow Chcmical and Mr. Wessel, who complained of violatiou
of an order and also abcut the integrity of the judicial 2ro~
cess, are svubject to a bit of contradiction themselvee, This
is shown by the followina colloguy in the rececord beginning at
Tr., 4634:

"Mr. Wessel: This is the efflucnt list anc

and thore is no purpose inthe world for thenm

[Mapleton] te have it. uVQY”bOPy who has ic,
like Mz. Cherry, has given it to a technical



scientist for tho purposes of analysis. They [Mapleton]
have no such reason for this list at all.

"Mr. Ginster: We do want to present it to experts
for analysis with respect to the syncrqistxc effects.

"Mx. Wessel: Under the same protective order, if
the Board pleuse

7254 yoas) AV
a2 ..J'}'.')’: ‘G-:‘o

not recall that . Vessel. [That is, Chair-
again achknesledging for cbvious reasons
£7luent list was not the kind ol document
to any pxotectioa at all. As I have
ier, it was Mr. %Wesscel's inad ve;tent
ne 14 order und not the BDozxd's
this whole business in the
subject 0 a protective order

sane conditions will apply."
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inater: TIt's covoered in contentions hizee

- .

and four.

"Mr., Wessel: It is., And they have been excluded.
He is correct.

"Mr., Ginsticr: They have not been excluded.

"Mr. Wessel: The only on which ([sic] the napleton
Intervanors have any richt to present evidence is on
contestion No. 1. And in the other areas they have
been tcld Lf they wish to make an affirmative showing

they may <o sa.
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nins sl den & : - that Jiss
reason in the worla for this list to be furnished them,
because even if thev give it to someone and he analyzes
it, that evidence could not be offercd under the present
zuling of the Board."

Tr. 4634-35.



Of interest in this colloquy are four points:
1. Chairman Murphy did not remember that a protec-
tive order had been issued, thereby calling into gquestion

whether in fact a protective order really was issued. Tr.

.

2125;

2. Chaizman Murphy saw no diffieulty in giving
the list to Mr. Ginster subject to a protective ordarx, if in
fact one was eatored;

3. Mr. Wessel stated at Txr. 4635 that the Mapleton
Inicxvenors wantdne a copy of the list was ncus to him and that,
in Mr. Wesscl's own words, "This is not -ne of the areas in

vl

Lo
s

ch the 1ave any concern, not at all,

'l-

until this momant." T, 4635. This stetorent of Mr. Wessel
is to be contrastzd with the statement z2bove at Tr. 2820-21
N 16 above), where it was Mr. Wessel himsel?

who informud the Board that one of the areas raised by Mapleton

4. Mr. Wessel's argumoent as o uvhy ¥r. Ginster
should not receive the list was illogical in its zenith, inas-
much  as Mr. Wessel first wanted a protective order, sc he
said, until such time as scmeona could analyze it in suppert

£ a foundation for an atiack on Dart 20, znd then says at
the bottom of Tr. 4635 that Mapleton could not have the list
even to give it to somecona to analvze since under the present

rulings of the Board, thev couldn't put the evidence in anyway.



Since the purpose of the anualysis was to determine Qhéthc:
a proper attack could ke made, I can only state that Mr,
Wessel's remarks are llloqical becavsc that is the best
manner in which he could explain his client's position.

ly aftexr the inconsistent remarks

wing occurred decaling with Mr.

Yes, sir. Even to
radioactive hazarés
ation for the benefi

04
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Roard ask Mr, Ginscer
r now wirat he thinks

Mr. Ginster.
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Would vou

nave

I wish to state I have no present recollec-

tion of ever tendering the Dow list of effluents to Mr. Like




Mr. Ginster or anyone connected with the Mapleton Intervenors.

1

Oa the other hand, I have the greatest respect for Mr. Like as

K -~

an attorney, and if Mr. Like indicates that I gave him the

- .

list, and despite my vpresent recollection that I did not do
ixely possible that Mr. Live and I had communica-
tions abocut the list during-the tiwme that lir. Wessel acdmititel
that syn2roisin was one ol Mapleten's contontions and during
the time that lix. Ginster asked for the list at Tr. 4634. I

»

wish to siate cinphatically that this intexprc:tation is being
made by me bascd on the circuastances as I can recall them
through thc transcript. I can only state that a trerendous
amount ¢f confusion surrounded the 1ist and what my nresent
recollection is.

21. lere follow true and correct copies of pages

4685 through 4654 of the transcript

— — ——— - —— — -

16~
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These paages show the confusion in connection with the Dow
effluent list, the underlying circumstances surrounding it
and the fact that even if the order of June 14, 1971 had
application to the list, it was not violated, but rather it
was conte: plated that Maplieton and Saginaw people would work
togather. Thus, as these pages demonstrace, the following
is correct:

(a) Mr. Wessel argued that Mr. Ginster was naking
a late application.

(b) Mr. Wessel also arqued that Mr. Ginster was
attemp:’ 2 to reopen matters and shew that Mr. Ginster had
failed to follow other rules not zpplicable to this discussion.

(¢) Mr. Ginster indicated that he hai informatien
concerning synergism he thought useful.

(d) Mr. Wessel was conccrned only with the confiden~
tial nature of the list.

(e) I suggested that Mr. Ginster could have access
to the list by virtue of working with me. I asked Chairman
Murphy if that was agreeable and Mr. Murphy said:

"Chairman Murphy: I don't see why not." Tr. 4695.
Accordingly, if there is any legislative history dealing with
the pructiecal availaﬁility of the cffluent list to the Mapleton
Intervenors, it clearly shows that so long as I was willing
to vouchsafe for the confidentiality of the use of the list

by Maplaton, the two of us could work together. It is clear



that M. VWessel was only concernad with protecting the confid-
entiality of the ordex, which never was breached until Mr,
Vesscl published the list himself. It is clear that the
parties at Tr. 4695, including Mr. Wessel and Chairman Muzphy,
acknowledged the fact that the Mapleton Intcrvenors and their

-

wifnessec cculd have acczss to the list throuch me so long as
it ves Repl conlidential. Once &gain, I ieiterate tuzt I have
no present recolleciion of giving the list to Mr. Like or to
Mr. Ginster, Hewever, I state emphatically on the basis of
my review of the transcript that if I had given the lict to Mr.

Gincter or lr. Like, it was not a violation or flouting of the

feh

Board's orcder but clearly in contenplation of the informal an
piractical method which all of the partics weie awarr~ ¢f and
agreed to at Tr. 46°5. Indeed, as the above transcript refer-
ences demonstrate, Mr. Ginster made a promise to keep the

list conficdential and a commitment on the record. See Tr,

4690.

2o

r

22. To my knowledge, the next time this matter came

r

up was on Novernber 23, 1971. The pertinent pages are Tr.
5048-5050. In these pages Mr. Like formally asked once again
for the list of Dow effluents, stating that he understcod a
copy had beecn made available to Saginaw. Mz, Wessel objected,
Mr., Like cocuntered that Dr. Hoovar and others have contributzd
Or are contributing testimony which is relevant to effluents

and that he, that is, Mz. Like, would like to have them



have an opportunity to examine the list of effluents in

conjunction with the testimony that they will give in the

proceceding. Mr. VWessel objected again. The following colloquy
thein took place:

Ch«lrr 3 In view of the history of c¢his,
this is o A clearly should he made by way
of wrltnen & i Ci

gt 4 Charxy:
is kini of no
gla?d
to have him lo

\Ll
: - ) - o 3 2 oYy ds
©oi 21l the help T can get L wonld & n‘ﬂﬂ
e

el s
1

X at then [that is, the g s - 1ket]

uir2d whether the list hzad beon shown to Dr.

Tamplin and I admitted that this had been done. Mr. Wessel

. | 4

- - % -
Mz. Like assisting mc

tllcn wits L to
So that coursc is onz that has

along, provided evervoody says [sic]
the same restrictivae agreement.”

that I have no present recollection of

having turned over the list to Mr. Like. Howvever, it is clear

£rom tha proceadines here that the Board and Mr. Wessel acknow=-
ledged the fact that Mr. Like could ascist me in the synergism

case and it was contemplated by Mr. Wessel himszlf that Mr.

Like's witnes

(-l

a8 could se¢ the list in connection with their

r

o)
[
b
e

estimony.

Mr. Wessal was concerned about was that the
confidentiality be maintained. The confidentiality was main-
tained, inasmuch as noted ahove, it was Mr. Wessel himself

who finally admitted that the list was not entitled to protection




and relecascd it to the media.

23. In light of this histoxy and Mr. Wessel's agree-
ment on the record on several different occasicas, it is in-
conceivable to me that Mr. Wessel made a fuss about ﬁhis
whole matter in the sunmer of 1972. It appears that Mr.
Wessel, in accusino lawyers of violating agrecements, just
hadn't done his homework. .With respect to the transcript
in the sumner of 1972 and particularly pages 5506-5510, 5550~
5555, 5558-5559, 5560~5575, 5578-5579, etc., no one during
those discussions4was cognizant of how the orxder came into
effect. As has been shown above, it was clearly contemplated
that the Mapleton Intervenors could assist me and thereby
have access to the lisi, sc¢ long as they kept it confidential.
Mr. Ginster made that promise on the record. Mr. Like acknow=-
ledged that he had done so and it was only Mr. Wessel's over-
zealousness in lecoking narrowly at the June 14, 1971 protective

rder (which, as I have indicated, has no real applicaticn)
and the list of effluents furnisiied on June 29, 1971 that
appeared to get everyone disconbokulated.

24. In sunming up, I wish to state very clearly the
following:

(a) I have no piesent recollaection of giving
the list to Mr. Ginster or Mr. Like.

(b) I have the greatest respesct for Mr. Like
anc if he states that I gave him the list, I am obliged to

review the transcrip* in licht of that statement,
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might result with respaet to any of the effluents licted and tha

) A

levels of radiozetivity which may be released by the Midland
lHucleaxr Plant, then detalled specifications as o quantities,
concenirations, water rJo" and metlecoroloygy and other appropriate
conditions weuld be “vcccr in order to malke more precise calculae
tions fer that speeific e?flueu.. ioreoever, of course, at tha
point tlie lleariig Board ;g*n‘u*rd cshould be fozused on the nature
of the tulal efflucni con:entravion ab the relevant point - n
Dou's alone. Do belic
have becn dennndzd by S&U”u&H, i; caly because Dow is an Intorvensy,

v

L&)

\C‘ vhat the reasen 1ts efflucnts alens

shich S8 not @ proper ccn.AuAW~L¢cn for creating an focuc, N
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of this proceodinz, and chall be uscd solcly in connceliien
with iils prepgorction for or ¢ 'wving of this proceeding or
any continuation theaireof. X

assiscing h

4, At the concl
appecal:n ;hf"nfro:, coun
all such decunznis to

s

i 8

sel for iltc“"c“o.u “.11 return
applicant or its counsel.

2. Counscl for intcrvenors shall not male these
cocuments avalladble 4o any persons assloting him in pre-
parin: for this proceacdinz or the trial oy Liy ecohvisuation
therco. unless they first underizizc in wrlidng €o be bound
by the provisions of this order. : .

\

\

nas been Dow's contention from tha inception of

o

an
this area of inquiry by the Suginaw Intervenors, that there is

no evidence of any synergism witih ve espcel to blologlcal systems
eXposed Lo uny chemieal compound in coroination with expesure

Vo radlomctivity at the applicable levals siven in Code of Fedorzl
Regulations, Title 20, Part 20, Sasinaw has net adduced any such
evidence, duspite 41ts clainm ¢o the conLravy. Douw undarstands

'ﬁ

mination
solely ¢o pern:
Saginaw o couduct rosearch to determine AL it can producc
evidance of possible ufnﬂ4~l 62 wilh recpect ¢o tho speeifis
identified Dow efflucnis.

The ligt inecluden gxnf:f;"n.UZS discharged 4in sueh a manner
as to permit the conceptusl posaibi ity of physical t:xtapocisisn
nelude 501id wacte dizposal b
land-rill nor dzep woll d%sposn » a8 to noither of which 4o
Lhero any ontlcipatod oxt *r.'i cavironmental conocntration.
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(e} I have reviewed the transcript and have

quoted and attached pertinent parts thercof. These transcript

references plainly show that everyone, including Mr. Vessel,

was avare of the fact that there was to be communication
betveen the Szzinaw and Mapleton people in pursuing the syner-
gism natter and that !Mr, Wessel on two occasions agreed to
that procedurc., The Board acknewledged its acquiescence.
Finally, if one looks at the June 14 oxder itself, and assuning

applicability and assuming that I gave the list to Mr.

-
-

Like or Mr. Ginster, there was no violation thereof, inasmuch

as the order does not restrict me from making the list avail-
able to ‘anyone who would assist me in the preparation of the

.- 4 . -
, 30 long o3 the confidentiality of the list

“
O

synergism ca
was meintained. It is clear that the confidentiality of
the ist was maintained and thercfove no violation of the
order took place.

25. I do not believe that I or Mr. Like has violated
any order of the Board; I simply believe there was a great
deal of confusion surrounding the entire matter, confusion
going to whether in fact the Boarzd ruled that the list was
ever subiect to the June 14, 1971 order. I had no intention
of violating, and I co noulbelieve that I violated, any orde:
and, as the facts demonstrate, whether I  am richt or whether
Mr. Like is right, each of our assertions is plainly conten~

plated by the so-ca;led legislative history surrounding the
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