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1450 vValencia Road
Schenectady, New York 12309

Dear Mr. Tooher:

This 1s in response to your letter of August 23, 1977 to the Chairman

of the Nuclear Regulatory Commission, requesting that Mr. Myron Cherry

be permitted to continue to cross-examine witnesses in the public hearings
being held concerning continued construction by Consumers Power Comgany
of the Midland Nuclear Plant. Your letter also expressed concern over
the Staff's motfon to censure Mr. Cherry.

The Chairman has requested that I respond to your fnquiry since the
matter you rafse involves an ongoing proceeding in which decisions made
by the pnslding Liconsin? Board may come before the Commission for a
final ruling. In these circumstances, 1t would be inappropriate for

the Chairman or any member of the Commission to comment on your concerns.

The hearing to which you refer was held to determine whether continued
construction of the Midland facility should be permitted in light of the
decision by the Court of Appeals for the District of Columbia Circuit in
Nelson Aeschliman, et al. v. U. S. Nuclear ulatory Conmission, 547 F.2d
822 (0.T. Cir., 1573!. Tn that decision, urt directed the Commission
to re-examine certain issues which had been inadequately dealt with in

conn:ction with the original issuance of the Midland facility construction
permit,

The hearing to which you refer commenced on November 30, 1976, and continued
intermittently unt{l conclusion on May 13, 1977. The Conmission designated
Atomic Safety and Licensing Board (Board) now has the record before it for

a decision. At this hearing, Mr. Cherry represented all intervenors other
thaii Dow Chemiczl Co. Mr. Cherry participated actively in the proceeding.

He cross-examired a number of wiinesses at the hearing, both of the NRC

Staff and Consumers, and presented expert testimony on behalf of his

clients. At no time in the proceeding did any party suggest that Mr,

Cherry's right to cross-examination be curtailed. On occasions, buth
Consumers ard the NRC Staff objected to certain questions or areas of

inquiry which were arqued to be irrelevant and beyond the scope c¢f the :
issues the Board was convened to consider. In some fnstances, the Board 5"[
sustained such objections. In others, 1t overruled them. Such arguments

as to the extent of cross-examination are commonplace in any adjudicatory
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As to your concerns regarding the censuring of Mr. Cherry, no action has
been taken by the Board or tha Commissfon. For the background and current
status of this matter, I am enclosing copies of the NRC Staff motions

and Board Orders. The Licensing Board has announced that 1t will rule
upon the censure motion after it has issued 1ts decision on the question
of i{nterim license suspension.

I want to reassure you that the NRC Staff has no desfre to stifle Mr.
Cherry's full and effective representation of his clients' interests.
However, the established canons of etiiics for attorneys draw a sharp
distinction between vigorous advocacy and conduct which abuses and
demeans the presiding tribunal, the parties, or their counsel. We
belfeve that this distinction must be observed in “RC hearings 1f those
hearings are to serve their purpose as ratfonal and fair forums for
resolving disputed {ssues.

Thank you for expressing your interest in this matter.

Sincerely,

Original Sigrned by Thomas F. Engelhardt
Thomas F. Engelhardt
Deputy Executive Legal Director

Enclosures:
Staff Motion dtd March 25, 1977
Staff Motion dtd June 6, 1977
Board Memorandum dtd June 15, 1977
Appeal Board Memorandum and Order Distribution:

dtd June 29, 1977 R. Hoefling
W. OImstead
cc (w/out encls.): J. Tourtellotte
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