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ABSTRACT

The Nuclear Regulatory Commission published a rule
(10 CFR Part 26) concerning fitness for duty of commer-
cial nuclear power plant workers on June 7, 1989, in the
Federal Reguster (54 FR 24468). This report responds 10
qQuestions raised concerning the implementation of the
rule during the Edison Electric Institute's “Fitness-for-
Duty Rule Implementation Workshop,” held between

i

July 30 and August 2, 1989, It also responds 1o questions
raised by hicensees with the stafl outside the workshop.

Publication of this report does not constitute a written in-
terpretation of the meaning of the rule, as provided by
10 CFR 26.4. Only written interpretations by the General
Counsel will be recognized 1o b inding upon the Com-
mission,

NUREG-1385



CONTENTS

| Page
A e S AP B RN B U SR PR R e PR i
T oS R A R N R R MO RO SO P (O R (PR 1
1 SCOPEANDIMPIEMENTATIONOFTHE RULE ... civinvivarsvssinenssnsnsnesansasassssna 1
2 WRITIENPOLICIES AND PROCEDURES .« cioonsossnusssstosssas asatisssnsssssbasssrsness 2
B I o ik ws 8 S h s A DR S A AR EARE S 60 BRSO 4508 B ATANER S S AT S Entabhaya) 2
 AOOHOLANDURUD TYEBTINO . 000 iosiosianaatastsesessssaonsstosnsnisessivtsavansssssine 3
S MBINCALREBVIEBW OFFICER o cousveastioasesntsientssssinassastonnssasasasseesssssnsessss 6
5 CONTRACTORNENDORPROOGRAME « . o o0 60cooaranstasnntnsonestssssnsraastsassesnsainas 9
T INPREQUEBNYT ADDEBEE  cssc0msrraoansertossastsststasisssas 148eattsessentssassrsessass 9
B BNMPLOYEE ABSISTANCEB PROOGRAM oo covsoisestatastsnssensstasastesssssstsonissentsn 10
D MANAGEMENT ACTIONS AND BANCTIONS © oo cnvaanssnnerasaasssis cnssssasissssssintsanss 11
3 RBPORTING RBOUIRBNMENTS . .« cooc 000 00atseeenasatotssss s8asssitatansssttasssssssessing 13
R R O R S S AR S TSP PRI PSPPSR e 14
v NUREG-1385



INTRODUCTION

This document answers questions raised by people in the
nuclear power industry concerning the implementation of
the Fitness-for-Duty Rule (10 CFR Part 26, 54 FR 24468)
which were raised:

e during the Edison Electric Institute’s “Fitness-for-
Duty Rule Implementation Workshop,” held July 30
through August 2, 1989, and

e  during other contacts, such as teiephone calls and
visits, between the NRC staff and licensee person-
nel.

The questions have been classified into 11 categories.
Taken as a whole, this document clarifies how the NRC
stafl views the Fitness-for-Duty Rule.

Publication of this report does not constitute a written in-
terpretation of the meaning of the rule, as provided by
10 CFR 26.4. Only written interpretations by the General
Counsel will be recognized as binding on the Commis-
sion.

Previous documents published by the NRC which could
assist in the development and implementation of a fit-
ness-for-duty program are:

e NUREG/CR-5227, “Fitness for Duty in the Nu-
clear Power Industry: A Review of Technical Is-
sues,” published September 1988, and Supplement
1, published May 1989.

¢ NUREG-1354, “Fitness for Duty in the Nuclea
Power Industry: Responses to Public Comments,”
published May 1953,

1 SCOPE AND IMPLEMENTATION OF
THE RULE

1.1 What is the implementation date of the Fitness-
for-Duty Rule?

The correct implementation date is January 3, 1990. The

correction was published in the Federal Register on
August 11, 1989 (54 FR 33148).

1.2 Must all provisions of the rule be met by the imple-
mentation date?

Yes.

FITNESS FOR DUTY IN THE NUCLEAR POWER INDUSTRY:
RESPONSES TO IMPLEMENTATION QUESTIONS

1.3 Must personnel who have no responsibilities af-
fecting reactor safety and are not normally as
alpxdmlu under the scope of the rule be cov-
ered by ‘u- ’:’k;::c'- mm:olor-dutyu (FFD)

program s cause they report to the emer-

gency operations facility (EOF) or techenical sup-

port center (TSC)? Are emergency response per:
sonnel (e.g., clerical or nm't-:u-) who report to
the EOF/TSC and who are not required to be
badged (Le., do not need unescorted access to the
protected area) subject to the rule? Arc licensees
required to include such nonesseatial EOF per.
sonnel, as couriers or fax personnel, in the ra

testing program?

The provisions of the rule, 10 CFR 26.2(a), apply to indi-
viduals who are required by name or position in the licen-
see's emergency plans or procedures 1o report in person
10 a licensee's EOF or TSC when an emergency situation
has been declared.

1.4 If an organization has contracted to provide such
support personnel, as guards or clerks to an EOF
located off site, and the identities of the individuals
are not known until the are actually dis-
patched to the EOF, are these individuals subject
to the rule? If a few licensee personnel from out-
side the “nuclear family” are selected at the last
moment to provide support services at the EOF or
TSC, are they subject to the rule?

No. They are not subject to the rule because they were not
identified individually by name or position to report in
person to the EOF.

1.5 Clarify the requirements applicable to State and
local representatives who re to a licensee's
EOF and TSC. In 10 CFR 26.2, it is stated that all
persons reporting to a licensee's TSC or EOV are
subject to the rule; however, in paragraph 4.2.5 of
the Staiment of Considerations (54 FR 24471) it is
stated that if the EOF or TSC is outside the pro-
tected area and if the State and local representa-
tives do not have responsibilities directly affecting
reactor safety, they are not covered by the rule.

10 CFR 26.2(a) states that the provisions of the FFD pro-
gram must apply to all persons granted unescorted access
10 protecied areas. Therefore, the first test for applicabil-
ity 1s whether the EOF or TSC is located within a pro-
tected area and whether unescorted access is 20ing 10 be
granted to these persons. Under this test, State and local
renresentatives could be covered. The next test for appli-
cabili’is whether the person ie a licensee, vendor, or con-
tractor e aployee required to report in person to the EOF
or TSC. The State and local representatives are not
included under this test. The discussion contained in
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paragraph 4.2.5 is intended to further clanfy the intent of
the rule.

16 Are corporate officials who report to the EOF or
TSC when an emergency has been declared or dur-
ing an exercise, but who have no responsibilities
z?mamuym safety, covered by the

If those officials are required 1o report in person 1o the
EOF or TSC in accordance with a licensee's emergency
n and procedures, they are covered by the Fitness-for-
uty Rule.
1.7 Are corporate officials who would report to the
EOF or TSC required to abstain from alcohol at
all times or during scheduled work hours, or does
the abstention requirement apply at all when there
is no anticipated response to the EOF or TSC?

The abstention requirements of 10 CFR 26.20(a) pertain
to working tours within the protected area or at the EOF
or TSC. The rule does not require that corporate officials
abstain from alcohol simply becaus : they may be called to
the EOF or TSC. Should they be called to the EOF or
TSC, the procedural requirements of 10 CFR 26.20(¢)
apply. Similarly, other licensee employees and contractor
and vendor employees (under 10 CFR 26.23) are not re-
quired by the rule 1o abstain from alcohol when they are
not scheduled to work within the protected area or at the
EOF or TSC.

1.8 Must behavioral observation baseline data (such

W assessment and supervisory
s) be obtained for those who do not have
access now but will come under the EOF/TSC re.
guirements of 10 CFR 26.2(a)?

The rule does not require such action.

2 WRITTEN POLICIES AND PROCE-
DURES

Define an “e ncy” as used in 10 CFR
26.20(e)(3) with respect to the use of “called in" in-
dividuals who have consumed alcohol and whose
blood alcohol content (BAC) is above 0.04 percent.

21

“Emergency” would need 1o be determined on a case-by-
case basis. The licensee should consider such factors as
the significance of the event and the urgency for the call-
in when deciding if an “eme’ gency” exists.

22 Isan enplog:ummm to the abstinence require-
-e-u’no 26.20(x)(1)] while in an on-call
status’

The rule does not define “on call”; however, a licensee
may determine that “on call” for such persons as duty offi-
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cers equates 1o “on duty,” that is, & working tour within
the meaning of 10 CFR 26 20(a)2).

3 TRAINING

31 Must all training be completed by January 3,
19907

Yes.

32 I certain portions of the training requirements
were completed before the rule was published,
need they be repeated?

No. The training requirements are intended to ensure

that everyone affected by the program, or responsible for

any aspect of its implementation, understands the pro-
gram and their personal role in its implementation. Fur-
thermore, that understanding must be reinforced nomi-
nally each 12 months (see definition of “nominally” a
11.1). Therefore, training or portions thereofl need not be
repeated before Jaruvary 3, 1990, unless more than 12
months, nominally, have eiapsed since the previous train-
ing was completed.

33 Must a contractor's supervisors be trained witlin
three months of being initially assigned on site?
Will the supervisor avoid the training if he/she
transfers before the three-month period? Can
such training be transferred between licensees?

10 CFR 26.22 requires that all supervisory personnel, in-
cluding contractors, be trained in supervisory aspects be-
fore being assigned to duties covered by the rule or within
three months of initial appointment as a supervisor,
which may have occurred before coming on site. The
three-month period does not start anew each time a su-
pervisor is transferred to another site. Before granting a
contractor supervisor unescorted access, each hicensee
should ensure that the required training has been com-
pleted within the schedules specified in 10 CFR 26.22. A
contractor supervisor who has no supervisory responsi-
bilities while on site (example: planning or estimating a
future job) need not be trained under the provisions of
10 CFR 26.22, but must be trained under 10 CFR 26.21.

Licensees may review and accept a contractor's program
under 10 CFR 26.23, and may choose to reserve for them-
selves certain portions of the program, such as training
Credit for generic portions of the required training may
be transferred from one licensee to another; site-specific
training, such as company policy and procedures, is not
transferable.

34  Should FFD training be included in general em.
ployee training and supervisory trairing, or
should the training stand alone?

The licensee may choose any opticn that will result in
each person adequately understanding the program and



fis/her role in its implementation. As stated by several
who attended the Edison Electric Institute (EEI)

wwmmwtmmhm

the cubject mat*er have greater

, studerts could focus more sharply on the sub-

ject, and the students would retaiu more of the subject
matter.

35  Is testing required?

No. However, licensees are expected to ensure that the
training has achieved the desired results. This is usually
achieved through testing.

36  Are there three different types of training pro-
dhro-;me-.

grems required for supervisors,
and escorts?

Yes.

3.7  How does supervisor training differ from escort
tiwining?

Since an escort has only a short-term relationship with the
people bein’ escorted, thet training should emphasize the
detection cf obvious current signs of alcohol or drug use.
In addition to that skill, the supervisor would be trained to
look for long-term patterns, such as attendance and deg-
radation in work performance. The differences are
spelled out in 10 CFR 26.22.

38  What will satisfy the requirements on training su-
puvh:nhdmuwmmudbehvhnlobnr-

Any method that will ensure that the supervisory person-
nel understand the aspects of their responsibilities as de-
scribed in 10 CFR 26.22.

39  Whois « supervisor? Would the definition inciude

& person as “team leader,” “lead per-
son," or “ boss” for a few days? Who is the su:
pervisor for a vendor on site for a few hours?

Each licensee will make that determination for its own
plant. The determination should be based upon such fac-
tors as who is responsible for the behavioral observation
of the person, who is in charge of the work, and who is re-
sponsible for evaluating the performance of the work.

310 Who would be responsible for observing the be.
havior of those persons whose sup “rvisor is uot on
site? For example, who would be responsible for
observing one or two vendor employees on site for
& day or two and Institute of Nuclear Power Opera-
tions (INPO) personnel.

The primary responsibility for such observation, partico-
larly for monitoring long-term trends such as patterns of
ahsenteeism, always lies with the supervisor of the organi-

zation 10 which the individual belongs. In the case of a few
vendor employees on site for a brief peniod, whoever is
responsible for supervising the completion of the work
would be responsible for observing such behavior as in-
toxication. In the case of INPO personnel, the team
leader should be responsible for the members of the
INPO team.

4 ALCOHOL AND DRUG TESTING

4.1 Do NRC's guidelines (Appendix A to 10 CFR Part
26) preempt the Department of Health and Hu-
man Services (HHS) guidelines?

The NRC sees no conflict. The HHS guidelines apply 1o
Federal agencies and to the testing laboratories. Appen-
dix A 10 10 CFR Part 26 applies to NRC licensees; the
provision. of NRC's guidelines relating to the laborato-
ries should be contained in a licensee's contracts with the
testing laboratories.

42 Can a licensee use a noncertified contract labora-
tory for preliminary screening?

No. Section 4.1 of Appendix A to 10 CFR Part 26 requires
that licensees use only HHS-certified laboratories except
for initial screening tests at a licensee's facility.

43  What should come first in a “for cause” test situ-
ation, referral to an employee assistance program
(EAP) for assessment or a test?

The rule does not specifically address this situation; how-
ever, a test would generally precede an assessment. The
actions to be taken and their timing would depend upon
the situation. For example:

e A person who appears to be impaired would, under
normal circumstances, be examined by a physician as
soon as possible and then would be tested. Enroll-
ment in an EAP would follow.

e  Aperson observed using illegal drugs may need to be
tested a few times, each test to be administered a few
hours after the previous test, to enable the drug(s) or
metabolites to reach the urine. If the drug(s) can be
confiscated, they, too, should be tested. Since
10 CFR 26.27(b)3) expects the drug abuser 10 be
immediately removed from activities within the
scope of the rule for such acts, referral to the EAP
may not apply.

e A person involved in an accigent described in
10 CFR 26.24(a)3) or alleged 10 be using alcohol or
drugs should be tested as soon as possible. Referral
to an EAP would probably depend on the results of
the test

44 Wil the NRC interpret postaccident testing re-
quirements loosely or strictly?
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Whenever the NRC reviews a licensee's actiens, the NRC
will use reasonable imerpretation of 10 CFR Part 24 10
determine if the hicensee acted prudently.

45  Must results of 88 tests conducted in accor:
dance with 10 20.24(a)(1) be obtained vefore
unescorted access is granted?

Yes. A negative test result must be obtained before grant-
ing unescorted access unless the individual 1s excluded
from the rule by 10 “FR 26.2(a) or has been previously
tested under a program formally reviewed and approved
b the licensee under the provisions of 10 CFR 26.23(a).
s e heensee does not need 10 administer preaceess tests
to either NRC contractors or State personnel whe are
tested under NRC programs.

4.6 What constitutes an acceptable approach to select.
ing persons for random mu-:? What is not ac
ceptable?

10 CFR 26.24(2)(2) permits the licensee 10 have discre-
tion as to how ihe random selection is administered and
only requires that a person compieting a test is immedi-
ately eligible for another unannounced test. The “Medi-
cal Review Officer Manual,” published by the HHS sug-
gests that random sampling procedures should permit no
“safe periods” for any employee: “Each work day should
present each employee with a new opportunity of having
10 produce a sample, with the odds equal to all employees
on each new day, regardiess of samples previously pro-
duced oy any of them.”

Any scheme that would contain unfairness in the selec-
tion or that provides “safe periods” is not acceptable. For
example, selecting people for random testing as they en-
ter the facility would not be acceptable because not all
people enter the facility the same number of times in a
specific time frame. Some people would enter the facility
several times each day, giving them opportunity fur being
sclected each time they eater. Other persons might enter
the facility only two or three times a year; the probabilities
of their being selected wovld be remote. More impor-
tantly, these infrequent entrants would not be vulnerable
1o random testing during tne period they did not enter the
site and, therefore, the deterrent value of a random test-
ing program would not exist for them.

4.7  Must collection of & specimen be observed every
time the circumstances constituting “reason to be-
lieve” [as described in 10 CFR Part 26, Appendix
A, Section 2.4(0)} occur, such as when the specific
gravity is low or upon return to work zfter rehabili-
tation? Or, may the collection personnel exercise
discretion or judgment when determining whether
or not they have a “reason to believe™? For exam-
ple, would the inividual who is taking a diuretic
and consuming considerable quantities of liquids
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resulting in urine of low specific gravity need to be
olnﬂv‘:’? ’

The collection of a urine specimen must be observed
whenever there is a reason 10 believe that an attempt may
be made to alter or substitute the specimen. The rule pro-
vides examples of what would constitute grounds for “iea-
son to believe.” The medical staff is expected 10 exercise
prudent judgment. The existence of a low specific gravity
accompanied by a plausible explanation would not nor-
mally cause one 10 believe there 1s an attempt to alter or
substitute. The prudent course of action is 1o observe the
collection in questionable cases, and when a person re-
turns 1o work after rehabilitation.

48 Are witnessed urinations required during a reha-
bilitation program?

Direct observation of the collection of specimens during a
rehabilitation program was omitted from the rule, but
may be deemed appropriate by licensees, either as & mat-
ter of policy or on an individual basis.

Direct observation is required for the test immediately
before the employee returns 1o work, but is not required
for followup testing after the employee has returned to
work, unless the medical staff determines that such obser-
vation is appropriate.

49  Must an immunoassay test be used, as is required
by Section 2.7(¢) of Appendix A to 10 CFR Part 26,
for testing additional drugt added under the pro-
visions of 10 CFR 26.24(¢)?

An immunoassay shall be used wherever appropriate.
Should a licensee wish 10 add 1o its testing protoco! a drug
for which there is no immunoassay test, then the licensee
should determine the best screening test by discussing the
problem with its contract laboratory.

410 Whenever there is a suspicion that a specimen had
been adulterated or tampered with, must the ob-
server be of the same gender as th: employee pro-
ducing the witnessed specimen?

Yes, as required by Section 2.4(b) of Appendix A to
10 CFR Part 26.

411 A few licensees have expressed an interest in re-
quiring a blood test to confirm the results of
breath analysis for alcohol or whenever a urine
weclmeu cannot be obtained for drug testing.

ould the NRC accept such proposals?

10 CFR 26.24(g) requires that confirmatory tests be done
with a second breath measurement instrument. The rule
further specifies that further confirmation would be an
analysis of blood drawn on demand by the individual being
tested. The drawing of blood is judged to be invasive and
there are other acceptable approaches. Although the rule



does not prohibit additional blood tests, it does not re-
quire such action.

412 Am'-mmumm.w-

w»ac/m),.m.
u‘-m-ah und tested positive be-
fore results were declared as a single
confirmed positive test result. Is this acceptable?

No. The practice of using the test results of a second
specimen to determine if the results of the first test are
indeed confirmed is not permitted. Because of the
clapsed time between collections, this procedure would
probably detect drug abuse only in addicts.

413 Must all results of a batch (of specimens being
tested) be reported together, as is red by Sec-
tion 2.7(g) of Appendix A to 10 CFR Part 26, or can
negative test results for preaccess tests be re.

m‘wnm? .m rnmve results are await-

The test results for all specimens submiited to a certified
lahoratory at the same time must be reported back to the
Medical Review Officer at the same time. This language
1§ also contained in Section 2.4(g) of the HHS guideiines
and is intended to minimize admimistrative errors in the
laboratory. Negative screening results of preaccess tests
obtained by licensees before submitting presumed posi-
tive specimens 1o a certified laboratory may be reported
immediately.

4.14  Afrequent complaint of testing laboratories is that
they would lose their HHS certification if (1) they
test for additional drugs or (?) use lower cutofflev.
els. Is there any truth to this claim?

Subpart C of the HHS guidelines indicates that certified
laboratorics must clearly inform non-Federal clients of
their procedures. That requirement indicates that HHS-
certified laboratories can perform other work outside the
scope of their certified work for Federal agency programs.
This answer has been confirmed as correct by the Na-
tional Institute on Drug Abuse (NIDA).

4.15  Does the term “new dru, taunf p m" in Sec-
tion 2.8(¢)(2) of Appendix A to 10 CFR Part 26 ap-
to luboratories that were under contract to t
nsee before the rule was published?

Yes. Licensees are expected to provide blind perform-
ance test specimens 1o ensure that the laboratory work 1s
accurate. If such blinc upecimens were submitted in the
quantities and time penods specified, covered the drugs
and cutoff levels uscd after implementation of the rule,
and the laboratory was certified by HHS during that ime,
then the licensee can take credit for completing the inital
90-day period of this quality assurance procedure. (See
related discussion at item 10.5.6 of NUREG-1354, “Fut-

ness for Duty i the Nuclear Power Industry: Responses
to Public Commants.”)

416  Are there reasonable limits concerning which
couriers must meet the honesty and in-
standards of Section 2.3 of Appendix A to
1 Part 267 Would the standards lppls to
contract couriers who change daily and to
Postal Service « s, Federal Express couri

ers, and pilots and crews of aircraft?

The intent of the rule is 10 protect the integrity of the test-
ing program. The more remote the possibility of a per-
sonal relavionship existing between the person whose
specimen is being processed for testing and anv person
doing the processing, the less likely that deliberate acts to
subvert the integrity of the test would occur. Because
specimens that are packaged and sealed for shipment are
not secure, but provide some protection from tampering,
the lizensee should have reasonable assurance that coun-
ers employed to pick up and deliver specimens meet nor-
mal expectations of honesty and integrity. The rile is not
intended 10 cover couriers who work for the Postal Serv-
ice and the Federal Express service, and pilots and crews
of aircraft.

4.17  Must lizensees, under the provisions of Section 2.3
of Appendix A to 10 CFR Part 26, require that per-
sonnel employed at HHS certified testing labora-
tories be included in background checks, psycho-
logical evaluations, and drug testing?

No. The rule requires that licensees implement measures
to ensure that persons administering the testing program,
which includes personnel working at a licensee's testing
facility, meet the highest standards for honesty and integ-
rity. To ensuie objectivity of testing personnel employed
by the contract laboratory, licensees may include such re-
quirements as a condition of the contract.

4.18  Why must alcohol breath analysis equipment meet
State standards, as required by Section 2.7(0)(3) of
Appendix A to 10 CFR Part 267

Since the States have been developing and enforcing stat-
utes for dealing with drunk criving, the inclusion of the
“applicable State statutes” provision for testing equip-
ment ‘n the rule should result in a more credible test re-
sult.

4.19 Many breath alcohol analysis devices are not capa-
ble of producing consistent results at extremely
low BAC levels; ie,, 0.01 percent BAC or lower,
Since Section 2.4(g)(18) of Appendix A to 10 CFR
Part 26 requires that the results of two measure:
ments be within 10 percent of the average of the
two measurements, the results for extremely low
BAC levels may not be valid tests. May licensees
use these devices, and would the NRC accept the
inconsistent results at the lower levels?

NUREG-1385




|

may use any evidertial-grade breath alcohol
analysis device of a brand and mode! that conforms 1o Na-
tiona! Highway Traffic Safety Administration standards
and 10 any applicable State statutes [Section 2. 7(0x3) of
Appendix A 10 10 CFR Part 26). The extremely low BAC
levels are outside the scope and intent of the rule. Licen-
sees should have performance data which establish that
consistent results are being achieved when measuring
BAC levels of interest.

420 What vendors can " " samples?
Must be b{umummnmum.
?:;u“-g fon 2.8(e)1) of Aprendix A to 10CFR

HHS has no current plans to certify such vendors. For in-
formation, licensees should contact the National Institute
on Drug Abuse at (301) 4436780,

421 Can licensees use specimens that have been wested
negative for the 80-percent blank blind perform.
ance test samples that must be submitted under
the of Section 2.8(¢)(3) of Appendix A to

10 Part 267

The blank specimen must be certified 10 contain no drug.
Specimens must not be used if they contain drugs below
the cutoff levels, or any drugs that could cross-react and
mimic the drugs for which the specimen is being tested.
The propniety of a laboratory providing its clients with
bdlind sarnples to test its proficiency could be questioned.

422 What should be the licensee's response if the tem-
porary absence of a licensed operator selected for
random testing could cause & potential safety

problem in the plant?

The licensee may (1) wait until the seriousness of the situ-
ation has abated, (2) wait until the operator has been
properly relieved by the next shift (or by another licensed
operator), (3) collect the specimen in the rest room adja-
cent to the control room, or (4) defer the test until the
next day (without informing the operator in question of

the pending test).

§ MEDICAL REVIEW OFFICER

5§11  Can a Physicien's Assistant function as the Medi-
cal Review Officer?

No. Section 2.9(b) of Appendix A to 10 CFR Part 26 re-
quires that the Medical Review Officer (MRQ) be a bi-
censed physician who is knowlegeable about substance
abuse disorders. This language s also contained in the
HHS guidelines. A Physician’s Assistant (PA) would not
be able to perform as MRO unless the PA were also a li-
censed physician and had knowledge of substance abuse
disorders.
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£§2  Under the als permitted under 1€ CFR 26.2%,
w‘:: is qual 1o review the MRO's determina:
tior.”

The rule permits an impartial internal management re-
view. This could be an impartial individual manager or an
impartial board of managers.

§3  When does the 10-day clock begin for the MRO
when onsite prescreening is used? What if the
MRO cannot contact the individual within the
10-day period?

Section 2.4(¢) of Appendix A to 10 CFR Part 26 requires
that the MRO review be completed and licensee manage-
ment notified within 10 days of the initial presumptive
positive screening test. The 10-day reporting requirement
would not be applicable if the person is not working
within the protected area and is not available for inter-
view by the MRO. The NRC expects that reasonable ef-
forts 10 contact the individual at his/her residence would
be taken. In such a case, any interviews and the MRO's
determination should be completed as soon after the indi-
vidual is available as is possible. (See related discussion at
5.13.) Of course, any individual who is impaired or whose
fitness for duty may be questionable must be removed
from unescorted access status under the provisions of 10
CFR 26 27(b)(1). If the sample 1s lost, the report to licen-
see management would be based on available informa.
tion,

§4  With whom may the results of initial screening
tests be shared?

10 CFR 26.24(d) states that access 1o the results of a pre-
liminary test must be limited to the licensee testing stafl,
the MRO, the Fitness-for-Duty Program Manager, and
the employee assistance program staff, when appropn-
ate. The results of the imitial screening test at the certified
laboratory may be provided to the MRO only afier confir-
matory tests and laboratory reviews have been completed
[Section 2.7(g) of Appendix A to 10 CFR Part 26). Nega-
tive results of initial screening tests and MRO-
determined negative and confirmed positive results may
be provided 1o management, Negative results of preac-
cess tests may be provided immeciately.

§5 Il a group of persons is being processed to be
hired, can management be informed of negative re-
sults of preemplcyment screening tests if anyone in
the group of applicants is presumptively positive?
What if the tests are preaccess, random, or fol.
lowup?

10 CFR Part 26 does not cover preemployment testing by
a licensee. Negative results of preaccess and followup
tests may be reported immediately. Recults of random
tests must await completion of laboratory 1stsand MRO
evaluation.



§4  May negative test results from the HHS certified
laboratory be provided directly to the Fitness-for-
Duty Program Manager?

Section 2.7(g) of Appendix A to 10 CFR Part 26 requires
that the test resul s be reported 1o the licensee's MRO.
This language 1s also contained in the HHS guidelines and
is intended 10 protect the identity of those who may have
tested positive but who have not yet been determined o
be positive by the MRO.

5.7 Alicensee plans to have several MROs under con-
tract. May test results from the HHS-certified
laboratory be forwarded through the Fitness-for-
Duty Program Manager?

In view of the MRO's responsibilities to advise and assist
management in the planning and oversight of the FFD
program (sce discussion at §.8), this is not a preferred op-
tion. However, should a licensee choose this option, the
proposed administrative routing through the Program
Manager to the MRO would be acceptable, provided the
test results are protected and not disclosed to the Pro-
gram Manager until the MRO has completed the review.

§8  Must the MRO review all test results, negative as
well as positive?

No. The MRO's primary responsibility is 1o review and in-
terpret positive test results obtained through the testing
program [Section 2.9(b) of Appendix A to 10 CFR Part
26). The MRO, however, does have a role in reviewing the
performance of the licensee's screening facility and the
HHS-certified laboratory and advising and assisting
managment in the planning and oversight of the overall
substance abuse program as described in the “Medical
Review Officer Manual.” In conjunction with these broad
responsibilities, the MRO has the discretion 10 roview
negative test results, if such review is provided for in the
licensee's program, to determine if there is a problem
thit needs to be addressed either with the employee or
with the program itself.

9  Canthe MRO initiate any action if results are be-
low the cutoff levels? That is, can the MRO recom-
mend the suspension of an employee on the basis
of an unconfirmed positive test result?

Although the rule does not require such action, the MRO
can take appropriate action based upon his/her judgment.
Depending on the circumstances, the MRO may refer the
individual to the EAP for review and counseling. If the in-
dividual, on the basis of evidence other than the test, is
determined 10 present a hazard to hiniself/herself or to
others, the individual may be referred to licensee manag-
men: under the provisions of 10 CFR 2625 and
26.27(bX1).

510 At what point is & test considered a confirmed
positive?

A test result is considered a confirmed positive when the
MRO has completed his/her review and determined that
the positive test result 1s verified as a confirmed positive.
This would oceur after the MRO has reviewed the labora-
tory report, provided the individual with an opportunity to
discuss the test results, and completed any other matters
deemed appropriate before the determination s made.
This does not preclude the MRO from making an carly
determination on the basis of other information. On the
othes hand, if a logical or legitimate explanation is pro-
vided early in the testing process for the drug or drug
metabolite being present in the urine specimen, then the
MRO can determinc that the test results are negative.

8§11 Does the ntl::mu to examine clinical evidence
mean that t must be a face-to-face encounter
between the MRO and the employee whose labora-
tory results indicate positive? Can an MRO be lo-
cated some considerable distance from the site?

The MRO can be located anywhere; licensees would need
10 evaluate the tradeoff. The question relates to the re-
quirement stated in Section 2.9(d) in Appendix A to
10 CFR Part 26, which requires that the MRO determine
whether there is clinical evidence of opiate abuse. To
meet this requirement, the MRO would need to look for
needle tracks, or behavioral and psychological signs of
acute opiate intoxication or withdrawal This process is
explained in detail in the “Medical Review Officer Man-
ual.” Obviously, the MRO needs to be in the same room
as the individual being examined. In some cases, the
MRO could discuss the test results (not involving opiate
abuse) by telephone with the incividual, provided suitable
precautions are taken to confirm identity and protect the
information as required by 10 CFR 26.29(a) and (b).

512 Cun?an MRO be someone from the testing labora-
tory

No. Using someone from the testing laboratory to serve as
the MRO would constitute a conflict of interest beceuse
the MRO is expected 1o make judgments concerning the
performance of the laboratory, and to request that the
laboratory repeat tests in those cases in which scientific
adequacy may be in question.

§.13  Does the MRO have to discuss the test results with
the individual before making the determination
that the results are positive?

No. Section 2.9(¢) of Appendix A to 10 CFR Part 26 re-
quires that the MRO shall give the individual an opportu-
nity to discuss the test results. The individual may decline
the MRO’s offer 1o discuss the test results. If the individ-
uval is not available, any interviews should be completed as
soon after the individual is available as is possible. (See
related discussion at §.3.)
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§.14  Since an MRO will give the individual an u
1o discuss the test results before ufi
decision under the provisions of 2.9(¢) of Ap:

Aulomrmu.m-m-mm
notified at that time so that the i 's ace
cess can be suspended?

Section 2.9(¢) of Appendix A to 10 CFR Part 26 requires
that hicensee management not be notified of positive test
results until the MROY has determined that the laboratory
test result has been verified as a confirmed positive. This
language is also contained in Section 2.8(c) of the HHS
guidelines. There was a lengthy discussion on this issue at
the EEI workshop. A number of the workshop partici-
pants expressed strong opinions that an individual should
be removed from safety-related responsibilities at the
first indication that the individual has a substance abuse
problem. Several participants also commented that
psychoactive drugs, such as PCP and LSD, have no legiti-
mate medical use and they carry a high potential for un-
predictable psychosis and agitation; therefore, any person
using those drugs clearly constitutes a serious potential
hazard 1o safety. Such persons should be promptly re-
moved, irrespective of what the NRC and the HHS guide-
lines state. These remarks have been repeated to the
NRC stalf several times in other forums. The Commis-
sion's decision 10 require that management have no ac-
cess to unconfismed test resuits was based upon establish-
ing the proper balance between individual rights and the
interesis of public safety. That issue was addressed by
HHS in the responses to the public comments on the
HHS guidelines (53 FR 11974). In that Federal Register
Notice, HHS sugpested that the agency “develop a
mechanism 1o expedite the review process or allow the
MRO 1o require a review of the individual's general fit-
ness to continue performing a specific function.” The
HHS response continues: “Circumventing the review sys-
tem would abridge necessary protections for employees
and could result in prejudging an individual employee's
case.” (See related discussions at 5.4, 5.15, 9.6, 9.8, and
99,)

§15 MHanem ¢ is arrested because he/she has ille
gal drugs in his'her possession, licensee's per-
sonnel policies dictate that the individual be
terminated ‘mmediately, without waiting for a con-
viction. On the other hand, if the individual has a
presumed positive test for drugs, then the licensee
would have 1o wait several days (maybe a week or
longer) until that information is confirmed before
action can be taken, Do licensees have to live with
this glaring inconsistency?

In the case of a presumptive positive test, the rule expects
that no action will be taken until the MRO has deter-
mined that the results are positive. This course of action
was adopted as a prudent balance between individual
rights and interest of publi: safety. The NRC makes no
connection between the results of the urine est and cur-
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rent impairment, and assumes some users go undetected,
The issue is the trustworthiness and the reliability of the
employee. In the case in which the empioyec has been ar-
rested, the licensee should look into the matter and then
take action consistent with personnel policies which
should cover that kind of event. Of course, a licensee or
contractor employee exhibiting signs of impairment
should immediately be removed from unescorted access
status, irrespective of the status of testing. (See related
discussion at 5.14.)

516 Arethe irements of 2.7(g)(4) and (5) of Appen:
dix A to 10 CFR Pani in conflict? Section
2.7(g)4) permits the laboratory to transmit re-
sults to the MRO by various electronic means as
long as the confidentiality of the information is
protected, Section 2.7(g)(5) says that the labora.
tory shall forward the original chain-ef-custody
Ion.:l'.d which shall have a copy of the test report at
tached.

The NRC regards these as separute but compatible re-
quirements. Section 2.7(gX$) can be satisfied after (g)4)
has been accomplished. Section 2.7(g)4) would provide
the licensee with a rapid means of obtaining the informe-
tion, and Section 2.7(g)(5) 1s the procedure for the official
formal notification and contains evidenze that would
need 1o be retained for any legal proceeding.

817 Does the MRO personally have to see the chain-of.
custody form?

Yes. Section 2.7(g)5) of Appendix A to 10 CFR Pant 26
requires that the laboratory send the original chain-of-
custody form to the MRO. The MRO, in determining that
any test result is positive, should assure himself/herself
that all relevant evidence bearing on that case is obtained
and protected so that the case can be properly disposi-
tioned through any legal proceeding. However, a deter-
mination that a confirmed positive test has been made can
be based on electronic transmittal of the test information.

§18  If the MRO decides to respond to an individual's
request to have a specimen retested, does the
spv-c:nu-n have to be tested by a different labora:
tory?

No. Section 2.9(¢) of Appendix A to 10 CFR Part 26 per-
mits reanalysis at the same laboratory or at an alternate
laboratory, as determined by the MRO.

519  Must a split sample be examined at two different
laboratories?

Section 2.7()) of Appendix A to 10 CFR Part 26 requires
that the split sample, at the tested individual's request, be
forwarded to an HHS-certified laboratory that did not test
the aliquot (the origiral hall of the specimen). On the
other hand, if the MRO determines that the test result is



scientifically insufficient, the MRO may [under the
of Section 29(g) of Appendix A to 10 CFR

26) reguest reazalysis of the onginal sample. In that
case, the MRO has the option of requesting rcanalysis by
the original laboratory or having ¢ second laboratory ana-

lyze an aliquot.

6 CONTRACTOR/VENDOR PROGRAMS

6.1  What requirements must be met so that there can
be reciprocity among licensees with respect to con-
tractors and vendors?

Each licensee accepting a particular contractor or vendor
program must review and approve that program under
the provisions of 10 CFR 26.23(a). Licensees may accept
an audit of the effective implementation of such program
by another licensee under the provisions of 10 CFR 26.80.

62 Can licensees am;.v: other programs, such as
those administered by other licensees, State and
local governments, and the Department of Energy
under the provisions of 10 CFR 26,237 Can a pro-
gram that does not include alcohol testing be ac:

cepted?

Licensees may review and approve any program that
meets the overall intent of 10 CFR Part 26 and includes,
as a minimum, employee awareness training and chermnic.l
testing, including randoin testing. A program that does
not include alcohol testing would not meet the intent of
the rule, and would not be acceptable.

6.3  Can a licensee accept parts of a contractor or ven-
dor m? For example, can a licensee collect
lwm for testing of contractor employecs un-
der a contractor's program reviewed and ap-

by the licensee under the provisions of
0 CFR 26.237

Yes. The licensee can substitute, supplement, or dupl-
cate any portion of a program that it deems appropriate
for achieving the goals of the rule. For example, licensees
could conduct preaccess and random testing for alcohol
and drugs; the other portions of contractor, State and lo-
cal, or Department of Energy programs could be con-
ducted through the reviewed and approved program.

6.4 Do contractors, even small ones such as grass cut.
ters and building cleaners, have to have an em-

ployee assistance program?

The contractor must have an EAP only if the licensee has
reviewed and accepted the contractor’s program under
the provisions of 10 CFR 26.23. If the licensee does not
accept the contractor's program, or if the contractor does
not have a program (which is probably the uzual situation
with a small contractor), the contractor will come under
the licensee's FFD program. If the contractor is being

covered Ly the licensee's program, the licensee is not re-
quired 1o provide the contractor with an EAP,

65 M a person whao is pmidpu“ag in & contractor's
EAP is sent to a licensee’s site, how is that care
continued and how is the individual's progress re-
ported back to his employer to ensure that the per-
son is continuing the treatment and receiving the
counseling that is appropriate?

That matter is left 1o the discretion of each licensee. It
would be appropriate to address such situations in a provi-
sion of the contract. The contractor has an obligation un-
der 10 CFR 26.23(a)2) to notify the licensee of such a
situation and the licensee must determine that the par-
ticular circumstances are acceptable. There are three ob-
vious courses of action: (1) tell the contractor employee
that he/she may not work at the site, (2) the contractor
must find some kind of an EAP service that is available
locally, or (3) agree to provide EAP services 10 support
the contractor's program.

6.6  How many licensees will not permit any contrac-
ton"\o return to the plant after the first positive
test?

A survey of the workshop audience indicated that, with
only one or two exceptions, lizensees would not permit a
contractor to return to the plant after the first positive
test.

6.7 A contractor's program was reviewed and ap:
proved by a licensee, Must both the licensee and
the contractor audit the contractor's program?

Yes. 10 CFR 26.80 requires each licensee 1o audit its own
program and those portions of programs implemented by
contractors and vendors. For a contractor or vendor pro-
gram to be acceptable under the provisions of 10 CFR
26.23, the contractor or vendor program must meet all as-
pects of tie rule; therefore, the contractor or vendor must
audit its own program.

7 INFREQUENT ACCESS

7.1 s preaccess ltstin’ required each time a contrac-
tor or vendor employee starts working at a site?

If the contractor/vendor's program has been reviewed
and accepted by more then one licensee under the provi-
sions of 10 CFR 26.23, then any of the contractor/ven-
dor's employees may transfer between such licensees' fa-
cilities without having to repeat the preaccess test, if all
other provisions of the rule have been met. To illustrate:
If a preaccess test was administered before unescorted
access was initially granted at the first facility, and if the
employee was continuously covered by both a behavioral
observation program and a random testing program while
he/she worked for and transferred between the two
licensees, another preaccess test is not required when the
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employee siarts to work at a different site. [The NRC steff
recognizes that in some cases (i.e., an employee may need
10 travel between job sites) a reasonably short period of
tme 1o a~complish such a transfer need not be included in
the conunuous coverage. |

Contractor employees who are not covered by a program
reviewed and approved by a licensee under the provisions
of 10 CFR 26.23 should be tested again before being
granted unzscorted access 10 a site. Any preaceess or ran-
dum test conducted under a program covered by the rule
at the previous site and completed within the last 60 days
will satisfy 10 CFR 26.24(a)(1).

72 May licensees accept another licensee's FFD pro.
gram under a “reciprocity agreement” for persons
who may need to visit another site?

Yes. The “visitor” must be cover~d by the behaviosal ob-
servation and random testing provisions of either or both
of the licensee programs. (See related discussions at 6.1,
6.2, and 7.1.)

73 What “esting and access procedures are accept:
able for such utility employees as maintenance
personnel, who M‘:ﬂ.‘d unescorted access to the
nuclear facility, but are normally dispersed
throughout the licensee’s system and may not be
working in a location at which they can be tested?
Can the licensee suspend their access between on-
site assignments pending preaccess testing on
each return to the site without other administra.
tive requirements, such as inquiries or training?

The licensee has discretion as to how it wishes 1o admini-
ster the program in the case in question. T he basic options
are: (1) 10 retain the personnel in the FFD program which
means that they be subjected to refresher training, ran-
dom testing, and so forth, or (2) to remove them from the
program and ensure that they have been tested within the
previous 60 days each time they are returned 10 the pro-
gram (this option would also require that the employee be
subject to all provisions of the rule as a “new” employce,
including training, upon his/her return). For individuals
in remote locations who remain in the FFD program, the
licensee has the option of having these people report to a
temporary collection site or having them return 1o a per-
manently established collection site.

74 L0 preaccess

Is & contractor's employee ubte'd
the last screening

screening at different sites, if
took place within 60 days?

No. Any preaccess or random test administered within
the previous 60 days under a program meeting the re-
quirements of 10 CFR Part 26 would satisfy the require-
ment. Also, if the contractor has an FFD program re-
viewed and accepted under the provisions of 10 CFR
26.23 by cach of the affected licensees, the preaccess
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screening would apply only upon initial access under a

program covered by the rule,
75 Need suitable inquiries be conducted for (1) those
who are not under an FFD program for an ex-

tended period; (2) contractors who are on site once
a year, and (3) persons granted unescorted access
to any nuclear site during the past year?

Suitable inquiries conducted under 10 CFR Part 26 in the
cited examples need a0t be conducted if the contractor
employee is continuously covered by an FFD program in
conformance with the rule.

7.6 What are the testing requirements for individuals
granted temporary unescorted access?

Persons granted temporary unescorted access must meet
all provisions of 10 CFR Part 26, including suitable inquir-
ies conducted under 10 CFR 26.27(a), preaccess testing
under 10 CFR 26.24(a)(1), inclusion in a random testing
program under 10 CFR 26.24(a)2), and training under
10 CFR 26.21.

8§ EMPLOYEE ASSISTANCE PROGRAM

8.1 What constitutes an effective FFD program? How

do you measure an employee assistance program
(EAP)? .

The Commission has tasked the NRC staff with closely
monitoring the implementation of the rule and to con-
sider the need for changes within 18 months following the
implementation date. As part of that effort, the staff 1s ex-
amining the elements of an effective program and appro-
priate program performance indicators. Industry may
wish to explore methods of measuring an EAP; this is not
part of the NRC staff effort.

82  Must licensee management and the NRC be noti-
fied when a person seeks help through the EAP
(i.e., a self-referral) to solve a substance abuse
problem and has drugs or alcohol in his system?

Licensee management would not be notified unless the
medical personnel in the EAP determined that the per-
son constituted & hazard to himself or to others. As for
reportability to the NRC, self-referrals are not reportable
under 10 CFR 26.73. The Nuclear Management and Re-
sources Council (NUMARC) did not include such infor-
mation on its data collection form; however, the NRC
may collect EAP performance data during inspections.
(See answer to 8.6.)

8.3  Does the requirement for supervisory procedures
to initiate appropriate corrective action [10 CFR
26.222.)(5)] include referral for voluntary assis-
tance’

No. Once a supervisor has confronted a troubled em-
ployee and referred the indi-idual for assessment, the



protections afforded an employee who self-refers should
not be provided 1o the indvidual who is referred by the

SUpervisor.
84 What followup is required for ¢

themselves in (Le,, self-referral)
abuse?

who turn
or substance

The natere, character, and frequency of the followup
should be ditermined by the physician who is treating the
patient.

8.5 What is a “safety hazard” for purposes of report-
ing EAP self-referrals to management?

Normally, on the basis of discussions with licensee man-
agement and with general knowledge of nuclear power
plant demands, the person who is evaluating the self-
referred patient makes that determination.

8.6  How much documentation on EAPs should be
available for NRC inspections?

That matter is under study. At this point, the NRC would
be interested in data concerning program utilization and
measures for protecting confidentiality.

9  MANAGEMENT ACTIONS AND SANC-
TIONS

Will the record of those employees who have tested
positive before the rule was published be wiped
clean on January 3, 1990, or will a past test failure
count under the rule?

9.1

Alter January 3, 1990, the next positive test would be con-
sidercd the furst positive test under the provisions of the
rule. The NRC would certainly expect licensees 1o take
action in acwordance with the provisions of the rule, »nd
the rule permits licensees to take more stringent a.ton
than specified in 10 CFR 26.27. Therefore, the rule is suf-
ficiently flexible that the vast majority of licensees who in-
dicated during the workshop that they would consider
past test results as if they were under the rule would be
able to do so. However, such actions would not be re-
quired.

92  Please clarify the term “suitable inquiry™ that is
conducted ¢t or the previous 3. and S-year time
periods?

The question relates to the definition of suitable inquiry
which requires that licensees must, on a best-effort basis,
determine whether there is a history of alcohol or drug
problems over the previous 5 years, but in no case less
than 3. Licensees must make a best effort to obtain the
information. Should the licensee be unable to obtain the
information, it must then consider whether or not to grant
that person unescorted access. In certain situations, a li-
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censee may not be able to get any information, particy-
larly if an applicant is coming from a foreign country. In
those cases, the licensee would have 1o determine what is
appropriate and document its efforts to obtain the infor-
mation. In all cases, licensees must make a best effort to
determine whether the person is relieble and trustworthy
and can be granted unescorted access.

93  When a “suitable inguiry” is made to a licensee,
what information should be discloced?

10 CFR 26.27(a) requires that the licensee determine if
the applicant has ever been (1) tested positive for drugs,
or ever used alcohol resulting in on-duty impairment, (2)
treated for substance abuse except for self-referral that
did not result in a report to management, (3) removed be-
cause of an FFD problem, and (4) denied unescorted ac-
cess in accordance with a licensee's FFD policy. Obwvi-
ously, to respond vo such an inquiry, licensees should have
a records system that contains such information (See
10 CFR 26.29 and 26.71.)

94  What action should the licensee take if the licen-
see’s legal department determines that disclosure
of such information about the employee violates
State law?

The Statement of Considerations, Section 18.2.3 at 54 FR
24489 states that Federal law, that is, the Atomic Energy
Act and codified rules issued under its authority,
preempts State laws with regard to all matters pertaining
to radiological safety of the operation of nuclear power
reactors. Where the Fitness-for-Duty Rule imposes a re-
quirement on the licensee related to safe operation of the
reactor, the Fitness-for-Duty Rule preempts any conflict-
ing State law.

95  How should a licensee deal with persons who have
had a confirmed positive test result at a plant that
uses cutoff levels different from cutoff levels at the
licensee's facility? For example, licensee A uses a
standard of 100 nanograms and licensee B uses a
standard of 20 nanograms per milliliter for the in-
itial screening test for marijuana, with respective
confirmatory cutoff levels of 20 and 4 nanograms,
respectively.

Under the provisions of 10 CFR 26.71(b), a confirmed
positive test result (without the levels detected) is a
transferable record to be provided in response Lo a suit-
able inguiry made under the provisions of 10 CFR
26.27(a). Furthermore, the suitable inquiry to determine
if the person had “tested positive for drugs” would be lim-
ited to test results received and determined as a con-
firmed positive by the MRO.

96 Il a person can be removed for cause from the
workplace, cannot a preliminary screening result,
in combination with observation of unusual behav-
ior, allow management to take action before a test
result is confirmed by an MRO determination?
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The unusual behavior should constitute sufficient basis
for temporary suspension of unescorted access and the
conduct of a for-cause test. 10 CFR 26.24(d) and Sections
2.7(g) and 2.9(c) of Appendix A to 10 CFR Part 26 pro-

hibit management from having access 1o presumptive
positive preliminary screening or initial screening results.
(See related discussicn at 5.14, 9.8, and 9.9.)

97  What is

acceptable nt and medical as
surance of satisfactory nmlimhn?

That is up to each licensee to determine. As the state of
the art advances, several approaches may become avail-
ahle. Currently, licensees could set up a program to have
lhcue rople periodically examined on an unannounced

nsees also could employ a radioimmunoassay
test of hair that consists of taking a few strands of hair,
usually from the scalp. Since hair grows about 1 cm per
month, the strands can be cut into lengths corresponding
10 specific periods of interest. For example, if a 6-cm sam-
ple is obtained it could be cut into six 1-cm sections, each
representing approximately one nionth of drug-use his-
tory. The test results of several successive segments es-
tablishes the pattern of drug use during the period in
question.

98 I a preliminary screening test shows drug use,
what can management know and do?

Management may not be informed of any test result not
reviewed and confirmed as positive by the MRO, as re-
quired by 10 CFR 26.24(d) and Sections 2.7(g) and 2.9(¢)
of Appendix A to 10 CFR Part 26. It follows that manage-
ment may take no action, unless EAP personnel notify
managemer. that the individual’s condition may present a
hazard to himself/herself or others (see 10 CFR 26.25).
(See related discussions at 5.4, 5.5, 5.9, and §.14.)

99  If management is informed of the results of a pre-

liminary test, what enforcement action will the
NRC take?

The enforcement action will be based upon an evaluation
of each case, and may be dependent on the actions taken
by management in response 1o the preliminary informa-
tion.

910  What reasonable actions should be taken with
known off-duty drug or alcohol abuse? What ac-
tion sl;oald be taken for incidents that result ir
arrest’

I'he rule does not cover offsite actions or events, how-
ever, the appropriate management aciions are up to each
licensee to determine. Actions similar to what the licen-
see would take had the event occurred on site could be
considered. The rule did not cover such situations be-
cause 1t is believed that licensee personnel policies al-
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ready address such matters as criminal acts committed off
the job,

911 Does an offsite drug arrest count as “one bite of

the epple?”

The rule does not address offsite drug arrests; however,
the NRC assumes that a licensee's existing personne!
policies deal with criminal acts, particularly feloay convic-
tions. If, in such a sitvation, an employee is retained by the
licensee, the NRC would expect appropriate counseling
and action. Should a subsequent drug-related incident oc-
cur, it would be prudent to remove the person from unes-
corted access. Such information should be passed on in
response 10 a suitable inquiry.

912  Is a self-referral to an EAP considered a first test

failure?

No. Since management is not normally notified if a person
refers himself 1o the FAP, a positive test resulting from
an initial assessment would not be considered a first test
failure on the employee's personnel or medical records.
Any determination of subsequent drug use while under
treatment would be considered a positive test result re-
portable to management. (See related discussion at 8.2
and 8.3.)

913 What action should the licensee take if the alcohol
test results are under 0.04 percent BAC, especially
with those tests that ave taken later in the shift that
would make you suspect that either the person
came into work drunk or was consuming alcohol
on the job?

Each licensee should decide what actions are appropriate.
If the time elapsed since start of work indicates thi the in-
dividual's BAC was above 0.04 percent while on duty, the
licensee should take appropriate action.

9.14  What are effective deterrents for alcohol abuse if a
licensee has a policy for alcohol that differs from
its policy for other drugs?

10 CFR 26.27(b)(5) requires that sanctions for confirmed
misuse of alcohol be sufficient to deter abuse of legally
obtainable substances as a substitute for abuse of pro-
scribed drugs. What constitutes a sufficient deterrent is
for each licensee to determine.

9.15  What sanctions are appropriate for abuse of pre.
scription and over-the-counter drugs?

The licensee has discretion as to what action should be
taken.

9.16  What are acceptable sanctions for alcohol abuse
and vefusal to be tested?

These sanctions are at the discretion of the licensee. The
NRC would expect that a person refusing to be tested, at a



mimimum, would not be granted unescorted access 1o the
protected arcas.

917

Who will take the lead in deve
pmeg or risky over-the-counter

a list of ap-
prescription

The NRC expects that the industry will develop such a
list. This issue was discussed in some detail in Chapter 3 of
NUREG/CR-5227, Supplement 1.

10 REPORTING REQUIREMENTS

10.1 What are the reporting requirements concerning
persons whose BAC tests above 0.04 percent when
they are called in and when they are on call?

10 CFR 26.73 requires only that the licensee report such
an event involving licensed operators or supervisory per-
sonnel determined to be unfit for scheduled work due 1o
the consumption of alcohol. Therefore, if a licensed op-
erator or supervisor is called in, the assumption is that he/
she was not scheduled for work, and no report is required.
If the licensee’s policy considers “on call” as constituting
scheduled work, then such persons being above 0.04 per-
cent BAC would be reportable. (Sce related discussions
at 22,103, and 104.)

Furthermore, the NRC would expect licensees o exer-
cise prudent judgment on whether or not unusual situ-
ations should be reported as a significant FFD event un-
der the meaning of 10 CFR 26.73(a). Note: Significant
FFD events are not limited to the examples contained in
10 CFR 26.73(a)1) and (2).

102 Il a licensee tests other drugs or uses lower cutoff
levels, what are the reporting requirements?

The NRC would expect that il someone has violated the
licensee's FFD program, the violation be reported in ac-
cordance with 10 CFR 26.73 when applicable, and in-
cluded in the program performance data submitted to the
Commission in accordance with 10 CFR 26.71(d). This in-
cludes other drugs and experiences with lower cutoff lev-
¢ls. To meet the requirement in 10 CFR 26.71(d) 1o in-
clude the results of tests using lower cutoff levels, the
data should be provided so that the number of people
identifica at lower cutoff levels can be compared to the
number that would have been identified at the cutoff lev-
els established in the rule.
103 If you call an employee to come to work who is not
scheduled for work or is not on call and the indi-
vidual says he/she has been drinking and tests 0.04
,{25,"' AC or higher, is this reportable to the

No. (See related discussion at 2.2, 10.1, and 10.4)

104 What are the reporting requirements if a person
on call is tested positivefor alcohol? .

10 CFR 26.73 requires reporting of acts by licensed op-
erators or any supervisory personnel involving the use of
alcohol within the protected area or resulting in unfitness
for scheduled work. Therefore, if the person is not a li-
censed operator or supenviser, no report is required. Al
though the rule does not define “on call,” a licensee miay
determine that “on call” is a “working tour” (see discus-
sion at 2.2) which would make the example event report-
able if it involved a licensed operator or supervisor. Licen-
sees should exercise judgment in determining the
appropriateness of reporting fitness matters beyond the
minimum reporting requirements. For example, it may be
prudent 10 report a situation involving a site manager
whose BAC is less than 0.04 percent, but has alcohol on
his breath, because this may come to the attention of the
NRC and to the public through the news media.

0.5 Are the reporting requirements of 10 CFR 26,73
effective now or on Junuary 3, 19907

Since the effective date of the rule is July 7. 1989, licen-
sees may now choose 1o report such FFD events under the
provisions of 10 CFR 26.73 in licu of 10 CFR 73.71. After
January 3, 1990, licensees must report such events under
the provisions of 10 CFR 26.73.

10,6 Must the NRC be notified of FFD violations involy-
ing contractor/supervisory personnel?

Yes. A report should be made under the provisions of
10 CFR 26.73(a)2), irrespective of whether the violation
took place under a licensee's program or under a contrac-
tor's program approved under the provisions of 10 CFR
26.23. A licensee need not report data that were previ-
ously reported by another licensee.

10.7  Should finding alcohol or drugs within the pro-
tected area (no person in possession) be reported?
If the answer is yes, should the report be made un-
der 10 CFR 73,71 or 10 CFR 26.73?

Yes. Possession would be inferred #nd would be required
to be reported as a significant FFD event und 2r the mean-
ing of 10 CFR 26.73(a). Nate: Significant FFD events are
not limiteo to the examples contained in 10 CFR
26.73(a)(1) and (2).

108  Should the attempted introduction of alcohol or
drugs into a protected area be reported? What if
the person is a visitor?

That would depend upon the circumstances. Should the
individual be a licensed operator or Supervisor, a report
should be made to the NRC; a summary entry in the semi-
annual report would be appropriate for most other in-
stances.

NUREG-1385



109  On the NUMARC data collection sheet, do all con-
tractors do their own data reporting, or does the
utility consolidate?

There is no reguirement for a contractor 1o send the data
10 the NRC. empomu on the licensec.
There 18 room on the N C data collection form for

such data. The licensee, in its contract, should
require that such information be provided. How this is ac-
complished is left 1o each licensee.

1010 Cuulbcuunuoukmmuwhdl

data collection form to the licensee?

Yes. The licensee could require the contractor to 4o that.
Lacensees need not report contractor data that has been

reported previously by another licensee.

11 MISCELLANEOUS

111 What is meant by “nominal,” as used in 10 CFR
2621(b), 26.22(b), and 26.80(a). Is it 4 one-month
slack? it be plus or minus three months?

The term “nominal™ is used 10 provide the licensee rea-
sonable latitude. Plus or minus three months would be
consistent with the 25-percent maximum allowable exten-
sion of a specified interval as described in Specification
4.0.2 of the Standard Technical Specifications. This would
be acceptable provided it is not used repeatedly as an op-
erational convenience to extend the training interval be-
yond the specified time.

112 Will there be a new systematic assessment of licen-
see pe (SALP) functional topic to evalu-
atr a licensee's FFD area?

NUREG-1388

NRC policy permits the regions to add topics to the SALP
as they may deem necessary. There 18 now ne initiative 10
add FFD as a new SALP functional arca. The current
guidance includes FFD as one of several activities under
the func.ional area of security.

113 Can licensees m’t HHS audits of the certified
testing labratories

No. HHS audits are limited 1o those aspects of laborato.
programs certified for Federal agency testing programs.

114 Can licensees accept contractor audits of HHS-
sertified laboratories if the contractor has & pro-
mmkmdnd.ppmw‘bylhliulm’

Yes.
115 Can licensee A accept licensee B's audit of a testi
laboratory if licensee B uses less stringent cut
levels or tem for additional drugs?

Licensee A may accept those portions of licensce B's
audit of program clements that have standards that are
used by both licensees. Both licensees would need to
audit those program clements that do not use similar
standards.

11.6  Some licensees have truck drivers, tugboat opera:
tors, and other employees who must be covered un-
der both Department of Transportation and NRC
rules. Where the rules conflict, larly if a }i-
censee wishes to use lower cutoff levels, test for ad-
ditional drur or use split samples, what rule
mus! be met’

Licensees must satisfy NRC requirements.
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