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UNITED STATES OF AMERICA 930 »
NUCLEAR REGULATORY COMMISSION JuL 2 81

Qiiicz of the Secreldny
Dschating & Sanice

BEFORE THE ATOMIC SAFETY LICENSING BOARD i
In the Matter of )
)
TEXAS UTILITIES GENZRATING ) Docket Nos. 50-445
COMPANY, et al ) 50-446
. )
(Comanche Peak Steam Electric )

Station, Units 1 and 2)

CFUR'S (1) OBJECTION TO APPLICANTS' STATEMENT OF OBJECTIONS TO
PREHEARING CONFZRENCE ORDER FOR LACK OF TIMELINESS (2) MOTION
REQUESTING APPLICANTS' COMPLIANCE WITH REGULATIONS REGARDING

EXTENSIONS OF TIME (3) MOTION FCR EQUAL-TIME EXTENSION FOR
RESPONDING TO APPLICANTS' STATEMENT OF QOBJECTIONS AND MOTION
AND (4) CFUR'S PARTIAL SUBSTANTIVE OBJECTICNS TO APPLICANTS'

STATEMENT OF OBJECTIONS AND MOTION FOR MODIFICATION

I.

On June 16, 1980, the Atomic Safety and Licensing Soard
"Board" issued its "Order Subsequent to the Prehearing Conference
of April 30, 1980"("Order"). Tha: Order defined certain con-
tentions proposed by Intervenors and questions from the Board
which would be included and considered as relevant issues at the
hearings in this proceeding. Applicants have objacted and have
tequested modification of certain of its portions.

It is reasonable to conclude that Texas Utilities Company,
et al. ("Applicants") received a copy of the June 16, 1980 Order
ducing the week of June 18, 1980 if not on June 16, 1980.
Applicants, however, failed to file any Objections to that Order

within five (5) days as required by 10 CFR §2,.752(c). Instead,
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they filed Applicants' Statement of Objections to Prehearing

Conference Order and Motion for Modification ("Applicants' Ob-
jections") on or after July 1, 1980, at least () days late. Due
to this late filing, tne Board is without authority to consider
Applicants' Objections or use them as a basis for revising or
modifying the Order of June 16, 1980, as explained herein.

The regulations promulgated by the Commission are the es-
sential framework for proceeding before the Commission and its
Scards. Not only do the regulations provide guidelines for
proceaeding, they also serve as constraints on the power exercised
by the Ccmmission. In its actions, the Commission mus* strictly
adhera to the procedures established by its own regulations in
carrying out its authorities. It is clear that the failure of a
governmental agency to follow its regulations voids all action
resul*ing from that deviation. Service v. Jallas, 354 U.S. 363

(1957).

Should the Board modify or revise its June 16, 1920 Order
pursuant to Applicants' Cbjections, it would be violating 10 CFR
§2.752(c; which empowers the Board to revise suchorders only upon
the timely filing of objections. Consequently, any modification
of the Order would be improper and void unless certain proceduras
ace first followed.

In Applicants’ Objections it is alleged that they were given
oral authorization to £ile the Objections out of time. Such an

extension, however, is improper. Should Applicants have desired



an extension of time to file objections under 10 CFR §2.732(¢c),
theicr remedy was to petition for a waiver or exception as
specified by 10 CFR §2.758, Clearly, Applicants have made no
effort to comply with Section 2.758 in requesting a waiver or
exception to that section or otherwise shown good cause for the
late filing of their Objections. '

.

The exclusive remedies for a party to seek modification of
the Commission's regulations are 10 CFR §2.758 and 10 CFR §2.802,

Citizens for Safe Power, Inc. v. NRC, 524 F.24 ¥291,'1298 (D.C.

Cir. 1975). Since Applicants have made no effo t to seek 2ither
of these remedies, there is no authority for allowing them to file
theiz Objections out-of-time in contravention of 10 CFR

52.752(c).' Consejuently, Applicants' Objections are not timely
filed and the 3oard cannot properly modify or revise its Order of
June 16, 1980 without the Applicants having following certain
specified procedures. Should 10 CFR §2.758(c) be ignored in the
proceeding, the Board will have engaged in improper de facto

rulemaking in effectively recinding that Section. Oglala Sioux

Tribe of Indians v. Andrus, 603 F.2d 707 (8th Cir. 1979);

Lavitareilli v. Seaton, 359 U.S. 335 (1959); Dilley 7. Alexander,

603 F.2d 914 (D.C. Cir 1979).
II.
As a consequence of the 3oard's condoning the failure of the
Applicants to file a petition for exception or waiver to the

filing deadline and the Board's granting, eX parte, an oral
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request for exception, CFUR was denied the ability to respond to
the Applicants' request for an untimely filing. The opportunity
for CFUR to respond to the Applicants' request for untimeliness
is specifically set forth in Section 2.758 and is consistent with
the procedural protections of notice and the opportunity for a
hearing regarding the suspension of rules regulating administra-
tive‘étoceedings as guaranteed by the Due Process Clause of the
Fourteenth Amendment ofthe United States Constitution. CFUR now
moves the Board to require the Applicants to conform with 10 CFR
§2.758 including an affidavit accompanying the petition as requiced
by the regulation. '

Alternatively, CFUR would request that the Applicants fol-
low the procedures prescribed in 10 CFR §2.802, "Petition for Rule
Making." Under either procedure,CFUR will have guaranteed to it
ti.e opportunity to object to any regest for a waiver of any of the
regulations under which this proceeding is being conducted. CFUR
specifically objects tc the ex parte oral exception which was
given %o the Applicants without notice or opportunity to obiect
in violation of Section 2.730(b), which specifically requires
that

Unless made orally on the record during a hearing,

or the presiding officer directs otherwise, a mo-

tion shall be in writing, shall state with par -

ticularity the grounds and the reliaf sought, and

shall be accempanied by any affidavits or other

evidence relied on, and, as appropriate, a proposed

form ot order.

There is no order reflecting that the presiding officer



directed "otherwise." Because this ex parte granting of an

extension will affect substantive due process righus of CFR, as
explained below in Paragraphs III and IV, CFUR would respectfully
submit that the action of the presiding officer was arbitrary and
capricious. CFUR respectfully requests that the Applicants be
cequired to comply with the regulations respecting exceptions to
the :Lles s0 that CFUR may have an adequate opportunity to respond
to any such motion for exception to filing deadlines.
III.

The papers in this cause will reflect that while the Ap-
plicants have had approximately fifteen (15) days to review the
NUREG-0694, by wvirtue of having "advance copies" (Exhibit 2),
CFUR, on the other hand, has had only five days to review that
thirty-2ight page document and file a response to the Applicants'
Cbjections and Motion for Modification. Specifically,CFUR has
reason to believe and does beclieve that the Applicants received
an "advance copy" of NURZG-0694 on June 16, 1980. The Applicants
filed their Objections to the Prehearing Order and Motion for
Modification on July 1, £ifteen (15) days following their receipt
of NUREG-0694. CFUR received a copy of said document from the
Applicants on July 8, and made a request on July 9 for five days'
additional cime to respond o the lpplicants' motion of July 1.
CFUR requested a copy of NUREG-0694 and received it on July 18
(See attached affidavit of Dick Fouke). CFUR was givoenonly five

days to review NUR:ZSG-0694& wasrequired to file a response by



July 23. Applicants, on the other hand, were given three times
as long, i.e2., fifteen days to review that same regulation and
file their objections and motions. CFUR would respectfully
request equal time as was granted the Applicants in order to
review and to respond to the Applicants' Objections and Motion.
The Applicants would specifically object to this inequality of
:evié; and cesponse time on the basis of the Equal Protaction and
Due Process clauses of the Fourteenth Amendment of the United
States Constitution, On that same legal basis, but without
waiving any prior objections, CFUR would respectfully move the
Board at this time to grant it an extention of ten days, until
August 4, 1380, to file a response o0 the Applicants' cut-of-time
Objections and Motion,
Iv.

Withou£ waiving any of the foregoing cbjections; and motions,
if they be denied, CFUR, in the alternative, prasents this partial
response to the Applicants' Objections and Motion., Due to the
unequal constraints of time, as enumerated in Paragraph III
above, CFUR was not able to respond completely t¢ the Applicants'

objections and motions.



CFUR'S ANSWER OPPOSING APPLICANTS!

MCTION FOR MODIFICATICN

Citizeas for Pair Utility Regulation (CFUR) hereby subamits
g aaswar ia opposition %o the Motioa Por Modificatioa filed by
Texas Utilities Geaeratiag Compaany, et, al (&pplicaats) va uly 16,
1980.: The Applicants moved that the Xtomic sSafety and Liceasiay
Board (Board) modify its Order of Juae 1A, 1980 wiilh regaid %o
Coatenéioae 3, ¥ and 9. CPUR submits Shat the Board should deay

each of the Xpplicants' motloas,

A&, Cuateatloa 3. The computsr codes used ia the CPSES/FSAR aust

be teslse¢ and, if necessary, modified to accept the parameters
reflecting the sequeacs of eveatls at Threse Mile Island and thea .
to reslistically predict plant behavior, -

CFUR'*S Iaitisl Answver:

The Xipplicants stats that %his coateation clearly seaks impositioa
of requiresen®s ln additioa %o the requirszeats of NURZG-049Y,

This statemeat is svlideatly bdased oa requiremsat I.C.l oa page

13 of NUREG-06%%, That portioa of requirems-~t I.C.1 stated oa
page 13 and which shall be met before fuel loadiag directs the
Applicant and Staff to analyze small break LOCAs 2ad inadsquats

1 The Board amthorized CFUR to file this answer out of times

"order Relative %o Additlonal Time Por CFUR and CASE,"™
July 10, 1980..




core cooling which eaccapass 2 significant portioa of the desiga
basls acscideat scasnarios,

2dditional requireweats of NUGRRC-069L are also pertineat,
Requiremeat I.C.3 oa page 21 directs the NRC Staff to audit smalle
break LOCA's, loss of feedwater, restart of eagiassred safaty
featurss following & loss of XC power, steam-llae break,or steam-
geaeraltor tudbe rupture, Thess sceaarios laclude additloaal desiza
bazis ;ccideats. Ak properly coaducted audit requirss aa analysis
of thesc accidents, This actlion aust te completed prior te {ssusacs
ci @& {crll-power licease,

Be{uoireaeat II.B.1.1 on page 23 specifles that deslga dasis
accideots zad transieats= and correspoadlag acecaptaace eritela for
thﬁ AF4S aust De aanalyzad beto:é Issuance of ¢ full-power licease,
Thir requires coasideration of additional desliga basis eriteria,

Requirezeat I,A.1,1 oa page 28 specifies that the 3hift Techale
ociL Mdvisor recsiva specific tralalng ila the lesiga, .fuactioa,
arrangeneat and operatlon of plant systems aand !la the axpected
respoass of the plaat aand fastrumeats to aorzal operatlion, traa-
siepts and accidents includiag aultiple faillures of aquipxzent and
operator arrors, Specific tralning lmplies that someocas somewhers
hes beea able Lo znalyzs these avantis - 8imple sxposure dces aot
coastitute ftralalag, This requiremeat shall be zet by Jaauary 1,
1981 -~ prior to the scheduled 1ssuance of the CPSEZ3 aperatiag
licenss,

sdditional I.C.1 requireameats oa page 30 direct the Applicant

aad staff o analyze the desiga basls trsasileats and accideants,



includicg siagle active failures aad coasidering additional equip-
meat failures aand operator srrors, This requirezeant was lateaded
to be coampleted ia early 1980; however, some difficulty ia coa-
pleting this requiremeat has beea experieaced, Clarification of
the scope aad revisioan of the schedule are belag devaloped aad will
be issued by July, 1980, CFUR has 20 laformatica coazeraing possidle
schedules for this requirexzeat.

Tﬁe exteat of the deflcileuces 1a preseanlt analyses of desiza
and off-normal transieats aad accldeats L8 reflected ia t-e XRC

lessons Learaned Task Force short-Teram Recozaendatioas (emphasis

added), X partial 1list coapiled frozmpages A-42 tarough %-}5 of
NUREC-0578 follows:

"The experisace of the TMI-2 acclideat iadicatas further
analyses of transieats aad small IOCAs ars aesded,™

"Evea for those cases ia which zuldelines are supplied,

the zulidelines are usually based oa the traasisat and acci-
deat analyses froa Sectica 15 of the Pinal 3afety Analysis
Report used in the licwasiag desiza revisw, This L{s aot satis-
factory siace the Section 15 F3AR analyses are performad to
demoasirate the acceptability of various systez desigas pure
suant to specific and prescriptive design Hasis events derived
from the Commissioa regulatiscas, Mcre and a differsn® kind

of apalysis is aeeded for use a developing 2mergsady pro-
cedures aad operator traiaing,®

3
-~
e

"The analyses of traasieats and accidents shall taclude the
des’gn basis sveatls spscified ia 3ectiocn 15 of each F3AR,

The acalyses shall includas a single active fallure.,., Con-
sequeatial failures shall also “e coasidered, Failurss of

the operators to perfora required coatrol maalpulatioas shall
be givea coasideratioca for perzutations of the zanalyses,
Operator actions that could cause the complete loss of fuactiona
of a safaty system s3hall also be considered,®



"Ta addition %o the analyses perforzmed by the reactor veadors,

analyses of selected traasieats should be performed by the

NRC Office of Research, usiag the -est availabls coaputer

codes,., These data: together with coaparisoas to data, iag=

cluding LOFT small Lreak test data, will constituts the short-
tera verification effort to assurs the adequacy of the acalyti-
cal methods belaz used to generate smergency procedurss,”

These recoazendatioas 4o not ia aay way or maaasr coaflict
with CFUR's coat2ation, It is aoted by the Task Force that the
Sectioa 15 FSAR aaalyses are ia theamsalves deficieat fa that ostea-
sibly Eha analyses performed la Sectlioan 15 are supposed to demca-
strate acceptabllity of desiza but that they only address specific
and prescriptive desigza basls aceideats derived from the Commissioa's
regulatioas, BEvea though deficieat ia‘the raage of accldeats addressed,
it 1s evidea® that the Task Force coasiders the degree of analysis
to be deficlent as well -~ which is the subject natter of this
conteation,

What ls aot clsar froa the information available tothis iater-
venor 1s whea the Commission {ntends for these deficlenciss *o be'
corrected, Ia the view of CFUR, Requireameats I,C.1 as statsd on
page 13 of NUREC-Q85% together with requiremeats I.C.8, II.B.1.1
and I.&x.1,1 constitute a requiremeat %o analyze esseatlally 211
of the desiga dasis accideats taking lato consideration hnuzan {ntar-
faces, 1Ia particular, there s no way CFUR can thiak of to traia
an ladividual 1a the 2xpscted respoase of the plant aad iastruzents
Yo transisats and accldeats without performiag aa adequate znalysls,

In addition, there L3 no way to demonstrate acceptadllity of desiga



for any raage of accidents unless (t is dezmcastratad that the equip=-
meat can De zaintalned and operated by available persons (reasonabla
intelligence, proper pay scals, appropriately challeaging, attain-
able traiaing, etc,)., The computer codes used ia the CPSES/PMR

do not accomplish this,

It 1s clear that these requireseats zust be accomplished before
the scheduled issuance of the CPSES operatiang licease. CPUR zala-
talas that Coateatioa 3, as worded, {s aa acceptable coateation
based solely oa these coasideratioas,

CFUR wishes to poiant out that the coateation, however, does
aot rely solely oan TMI-related matters, A GAO report, ZMD-79-67,
docuzeats That numaa error accouated for 18 perceat of all report-
able ’‘acideats i{a 1978, with spscific cperator error accounting
for oae-third of that perceataze, Although TMI-2 was the aveat

which dramatized these problems aad is thae aveat su

used as a refersnce, TMI-2 was 20% the preseursor and does not con-

stitute the total basis for this coateation,

Although CFUR zala“aians otherwise, if the Bcard decides oaly
Requiremeat I.C.1 oa page 20 of NURRC-045% addresses all of the
computer codes used in the CPSES/PSAR, the conteatica, as wordsd,
13 clearly acceptadle and must ba addressed befors issuance of aa
operating licease in the eveat that the Commission schedule is

coapatible with the short-term recommendations of the Task Force,




In the event that the Commission decides that requirement I.C.1

does not need to be addressed in the short-term and the 3oard

decides as stated in the previous paragcaph, CFUR takes the
following positions:

1) CFUR should be allowed to intervene with respect to this
contention to the extent allowed by the applicable portions of
requirements I.C.1, I.C.8, II.B.1.1 and 1.A.1.1 orior to issuance
of an‘opetatﬂng license and with respect to the balance of I.C.1
at the proper time.

2) The above requirements are for the purpose of assuring the
adequacy of emergency procedures and operator training. Adegquacy
of design is an ancillary concern. The CPSES/FSAR purports to
document adequacy of design but is clearly deficient. This
deficiency should not be allowed to continue. This consideration
alone should be sufficient reaseon to admit this contention.

B. Contention 4. The Applicants have not raised any new or

intervening information which was not befora the Board when it
issued its Ordec. Rather, the Applicants are merely quibbling
with the Board.

C. Contention 3. The Applicants, again, have not raised any

new or intervening information which was not before the Board
when it issued its Order. The Applicants continue to offer

specious arguments, Ref is mad

19
"
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requirements set
forth in 10 CFR par: 50, Appendix I.
Section 20.106, "Radiocactivity in E£Z1luents to Unrestricted

Areas,” of the Commission's regulations in 10 CFR Part 20,
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"Standards for Protection Against Radiation," establishes limits
on concentrations of radicactive material in effluents to unce-
stricted areas. Paragraph 20.1(c) of 10 CFR Part 20 states that,
in addition to complying within the limits set forth in that part,
licensees should make every reasonable eoffort to maintain re-
leases of radioactive materials in effluents to unrestricted
areas as far below the limits specified as is reasonably achiev-
anle [LALARA) .

This implies that the cumulative man-rem dosage should be
minimized consistent with the measurement criteria established

for ALARA purposes and is consistent with the basis for this

contention. CFUR urges the Board to deny the Applicants' mction.




WHEREFORE, PREMISES CONSIDERED, CFUR respectfulliy prays
that the Court grant its motion in the following respects:

(L) The Applicants be ordered by the Board o petition the
Board for an exception or waiver pursuant to 10 CFR §2.758 or 10

CFR §2.302;

(2) The Board grant CFUR's motion for extension of time to
file their response t§ the Applicants’' Statement of Objections
and Motion for Modification of Prehearing Conferance Order, the
extension being ten (10) days, until August 4, 1980;

(3) The Board sustain the partial objuctions by CFUL to the
Applicants’ Objec:ions and Motion for Modification.

Respactfully submitted,

Bk IS L A

RICHARD FOUKE
16688 Carter Drive
Arlington, Texas 764010

/Qin,éé%%Egégiizzié;
ARCH C. McCoLL, 111 ”
701 Commerce Stra2et, Suite 302
Dallas, Texas 175202

(214)744~-35044

JEFFERY L. HART
4021 Prescott Avenua
Dallas, Texas 75219
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CERTIFICATE OF SERVICE

I hereby certify that copies of CFUR'S Objection to Appli-
cants' Statement Of Objections To Prahearing Conference Order For
Lack Of Timeliness, Etc. in the abova-captioned proceeding have
been served un the following by deposit in the United States mail,
first class, this 23crd day of July, 1980.

Elizabeth 5. Bowers, Esq., Thairman
Atounic Szfeiy and Licensing 3oard
U, S. Nuclear Regulatory Comi ission
Washington, DC 20355

Dr. Forrest J. Remick, Member DOCR-'-'_?'R
Atonmic Safety and Licensing Board UsNa~

U.S. Nuclear Regulatory Commission JUL 2 31380 »
Washington, DC 20555

- - £ iNa &, L
iros o s Seemtory

Richard (ole, Esq., Member

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Mar jori¢ Ulman Rothschild, Esgq.
Office ¢£f Executive Legal Director
U.5. Nuclear Regulatory Commission
Washington, D. C. 20555

Nicholas S. Reynolds, Esq.
Debevois & Liberman

1200 17th Street, N. W,
Washington, DC 20036

Mrs. Juanita Ellis
President, CASE

1426 South Polk Street
Dallas, Texas 75224

Mr. Geoffrey M. Gay

West Texas Legal Services

100 Main Street (Lawyers Building)
Fort Worth, Texas 76102
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David J. Preister, Esq.
Assistant Attorney General
Environnental Protection Dvision
P. O. Bo. 12548, Capitol Station
Austin, Texas 78711

Atomic Safety and Licensing 3oard Panel
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Atomic Safety and Licensing Appeal Panel
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Docketing and Service Section

Office of the Secretary

U.S. Nuclear Regulatory Commission
Washington, DC 20555

[ L
Ric¢chard Fouke
CFUR



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSICN

BEFORE THE ATOMIC SAFETY LICENSING 30ARD |

In the Matrer of )
)
TEXAS UTILITIES GENERATING ) Docket Nos. 50-4
COMPANY, et at ) 50-445
)
(Comanche Peak Steam Zlectric )
Station, Units 1 and 2) )
CRDER

On this day, the 3oard having received CFUR's (1) Objection
to Applicants' Statement Of Objections To Prehsaring Conference
Order For Lack Of Timeliness (2) Motion Regquesting Applicants'
Compliance With Regulations Regarding Extensions Of Tima (3)
Motion For Equal Time Extension for Responding To Applicarnts'
3tatement Of Objections and Motion for Modification and (4)

CFUR's Partial Objection To Applicants' Statement OFf Objections

should be granted in the following respects:

(1) The Applicants are orderad by the Board to petition the
Boerd for an exception or waiver pursuant to 10 CFR §2.758 or 10
CFR §2.802 regarding its out-of-time Objections and Motion.

(2) The Board hereby grants CFUR's motion for extension of
time to file their response to the Applicants' 3tatement of

Objections and Motion for Medification of Prehearing Conference

Order, the 2xtension baing ten (10) days, until August 4, 1980;




(3) The Board hereby sustains the partial objections by
CFUR to the Applicants' Objections and Motion for Modification

in the following respects:

IT IS SO ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Dated at 3ethesda, Maryland, this day of
1980.

izabeth S. Bowers, Chairman
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THE STATE OF TEXAS )

v )
COUNTY OF DALLAS )

4

On this day personally appeared bafore me RICHARD FOUKE, to
me well known, who on his oath deposes and says as follows:

My name is Richard Fouke. I have been active as an in-
tecvenor in a matter before the Nuclear Regulatory Commission
styled In The Matter of TEXAS UTILITIES GENERATING CO! PANY, ET AL.
(Comanche Peak Steam Electric Station, Units 1 and 2), Dockets
Nos. 50~-445 and 50-446. I received NUREG-0694 on July 18, 1980,
and had only five {(5) days after receipt of same .o respond even
though the document is quite lengthy.

I found that due to the technical nature of th
was unable to complete my Objections on behalf of CFUR to the
Cbjections of the Applicants, and I would resp
ten-day extension so that I might have the same amount of time

h

e Applicants had to review the documents.

Respectfully submitted,
A
A,

SUBSCRIBED AND SWORN TO BEFORE ME this=52<3 day of

%/ » 1980,

/

Notaty Public in and for
Dallas, County, Texas



UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, O. €. 20555

July 11, 1980

Mrs, Juanita Tl1is
Presidext, CASE

1426 South Polk Street
Dallas,»TX 75224

In the Matier of
Texas Utilities Cenerating Company, et al.
{Comanche Psak Steam Zleciric Station, Units 1 and 2)
Dogket Nos. 50-L45 and 50-LLS

Desar Mrs. Ellis:

Pursuant to our telephone conversaticn of yest erday, I am enclosing a copy

of NUREC-C60L, entitled "TMI-Related Requirsments -or New Cperating Licenses,”
dated June 1980.

As I advised you, our office has not yet rsceived our own copies of this
publicetion, in as zuch as the publication “hus far has been reproducad

ouly in a limited aumber of advance sopias. I received the snclosed cozy
onlf yesterday, upoa making a special request %o the NRC's publications

ffice.

3y copy of this leiter, T am forwsrding copies of the snclosed NUREC-069k
to Icterveaors CFUR and ACORN.

Sincerels

Sherwia 2. Turk
Counsel for NRC Sta?ff

Enclosure: NURDG-0694%

ee w/encl: Mr., Richard Fouke
Mr. Geoffrey M. Gay

ce w/o encl: Rest of Service List
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