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NRC STAFF OBJECTIONS TO AND MOTION FOR REVISION OF THE
PREHEARING CONFERENCE ORDER OF JULY 17, 1980

The NRC Staff, pursuant to 10 CFR § 2.752, hereby submits its objections to
the Prehearing Conference Order and Notice of Final Prehearing Conference as
issued by the Board on July 17, 1980 (hereinafter "Prehearing Conference
Order"). The Staff, in light of the objections set forth below, also herein
proposes revisions to the Prehearing Conference Order and moves the Board
for their adoption. The Staff has been authorized by the following parties
to state their support for the Staff's Objections and Motion for Revision:
U.S. Department of Justice, Central & South West Corporation, and South
Texas Electric Cooperative, Inc. - Medina Electric Cooperative, Inc.
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I. STAFF'S OBJECTIONS

In the Prehearing Conference Order, the Board suggests that the parties

"exert maximum efforts to settle their remaining disputes."-l-/ The Staff and

other parties have been doing so since the first extension of time to explore
settlement was granted by this Board on April 10, 1980.-2-/ It was this
unfettered extension of time which enabled the parties to leave the arena of
trial preparation and to embark upon meaningful and intensive settlement
efforts. Time has shown the Board's wisdom in granting the first and the
subsequent time extensions; settlement has been achieved in a substantial

number of areas among a number of the parties.

The Staff believes that the Prehearing Conference Order has now reintroduced
trial preparation obligations into the time period in which settlement on
the most difficult issues also must be attempted. The Staff's estimation is
that this will seriously narm the settlement process and bring it to a
premature halt. The Board's trial preparation obligations appear on pages 5
and 6 of the Prehearing Conference Order. The Board requiras first that, if
full settlement is not reached, the parties themselves attempt to agree upon
how to frame issues pertaining to unresolved areas of settlement. This
ostensibly involves not only settlement or remedy issues but alsc those
which relate to the "liability" phase of the hearing (which may or may not

be eventually found necessary). Second, the Board requires, prior to any

1/ At p.5.

2/ Ordg Extending Procedural Dates, And Directing Consolidation (April 10,
1980).



guidance from it on the actual issues governing any eventual hearing, the

parties to submit the “evidence to be adduced at the hearing" along with
exhibits, summaries of testimony, and trial briefs in the September status
report. The Board also requires the parties to cooperate to simplify issues
of proof, to stipulate on factual matters, and to exchange documents during
this same time period.

The Board's intentions to bring settlement efforts to a conclusion are

sound, and the Staff considers the September deadline reasonable, based upon
the current situation. While the Board's other intentions to narrow the
issues and the necessary proofs are also sound, they are nonetheless premature
at this point, Moreover, such requirements will dramatically restrict any
further meaningful exploration of the complex settlement issues now remaining
unresolved. The Staff cannot address those settlement issues while, simuil-
taneously, fulfilling the obligations placed upon the parties by the Board.
One principal reason is that, until the Board approves the settlement license
conditions (either a partial or a full set of license conditions) on which
the Staff has been able to reach agreement with the applicants, the Staff
would not be in a position to advise the Board that a full antitrust hearing
is not necessary. Once the NRC Staff receives Board approval on the settle-
ment license conditions, the Staff can then proceed to address any remaining
issues in the case which must be heard to detemine if the facility license
could then issue without creating or maintaining a situation inconsistent

with the antitrust laws or their underlying policies.gj

3/ Section 105c(5) and (6), 42 U.S.C. § 2135¢(5) and (6).



Another difficulty with the Prehearing Conference Order is that while settle-
ment has thus far proceeded on an issue by issue basis, those issues related
solely to the relief phase of the hearing, i.e., to the remedies to be sought.
There has not been any full discussion of how to narrow the liability-oriented
trial issues, particularly since the Board's involvement is indispensable as
the first step in that narrowing process. Yet, the Board's Order now requires
the parties, once agreement cannot be reached on settlement issues relating
only to the remedy phase of a hearing, to agree among themselves upon all
issues that remain for trial. The Staff believes that this will not be a
fruitful pursuit absent prior Board guidance on the nature of the hearing.

The parties will begin discussions over how to frame the remaining issues,
what procedures perhaps exist to facilitate narrowing the hearing, and
whether discovery is appropriate on newly-framed issues. In additior, each
party will have to review its documentary evidence in light of those discus-
sfons and, in some cases, may have to develop additional evidence on any new
issues which the Board might ultima‘ely accept for the hearing. It is,

given the Staff's estimation that agreement among the parties on trial

issues will be very difficult, impossible to prepare and submit an outline

of a direct case or an appropriate trial brief in the September status

report without a prior ruling from the Board on the issues and procedures

governing the hearing.

A further problem is that any presentation by the parties of witnesses and
proof on issues depends, in large part, on the Board's views of the applica-

tion of certain procedures which can be used to narrow the issues of any



hearing in accordance with the Soard's sowers under 10 CFR § 2.752. Wate:-
jgggfi/ for example, suggests one avenuz which might prove useful in this
regard. In that case, narrowing of issues evabled the parties to litigate
only the remedy phase to test the sufficiency of a partial settlement. The
applicants adopted “"assumptions arguendo” to define the alleged situation
inconsistent as a prerequisite to narrowing the scope of the Waterford
hearing. There is no guarantee at this stage that the applicants are
willing to do the same in these proceedings, nor is there any assurance that
the Board would be willing to entertain such a procedure even were the
applicants to adopt such assumptions arguendo. These difficulties and
uncertainties will shift the focus of all parties' efforts during the next
45-50 days to trial preparatiun, not to settlement. The Staff suggests that
unencunbered time to consider settlement proposals is the best way to insure
narrowing of eventual trial issues, and that the Board must itself be involved
in the narrowing process before the parties can submit evidence and briefs

on the remaining issues.

II. STAFF'S PROPOSED REVISIONS

The Staff suggests that the following revised procedures be adopted by the
Licensing Board in a Supplementary Prehearing Conference Order:

(1) Written status reports on settlement shall be submitted to the
Board as presently ordered, by 12:30 p.m. on September 12, 1980. Such

status reports should contain information as to settlement activities since

4/ Louisiana Power & Light Co. (Waterford Steam Electric Generating Sta-
tion, Unit 3), CLI-73-25, 6 AEC 619 (1973).



the previous status report, the license conditions or settlement agreements
which have been reached among the parties as of that time, and a brief
explanation of those areas in which settlement has not been reached. These
status reports should also include the parties' proposals on issues remaining
for a hearing and, if appropriate, on any procedures necessary to narrow the
scope of the hearing. The parties should be expected to consult and agree,
where possible, on a joint statement of unresolved issues and of procedures
to be followed for the hearing.

(2) The prehearing conference, set for Monday, September 15, 1980 at
10:00 a.m., should be held as scheduled to discuss the September status
reports and the parties' statements of issues and procedures by which to
narrow the hearing.

(3) The Board shall thereafter rule on the proposed issues for trial as
well as on its acceptance or rejection of the proposed settlement conditions
which have been submitted by the parties. It shall, in this ruling, then
give the parties a reasonable time (4 to 6 weeks) to submit trial briefs,
lists of witnesses, and documents which will address the issues then remain-
ing for trial. The Board may also wish to reinstitute the previous two-
phase schedule for such submissions.

(4) Thereafter, a final prehearing conference shall be held and the
hearing shall commence in accordance with the procedures previously adopted

by the Board.



II1. CONCLUSION

The NRC Staff moves the Board to revise its Prehearing Conference Order in

light of the objections and proposed revisions set forth above.
Respectfully submitted,

;redric E. fhanan?ﬁ

Counsel for NRC Staff

Dated at Bethesda, Maryland
this 31st day of July, 1980
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