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PROCEEDINGS

CHAIRMAN HENDRIE: I have now started the tape

il machine.

i

)
i
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This is a meeting of the Commissicn, a briefing by
the Executive Branch on Internatiocnal Safeguards. It is a
closed meeting of the Commission, anc the classification level,
sc far as I know is Confidential.

Is that adequate, Tom?

MR. PICKERING: I think, at this point, Joe, that would
be adequate. We would like to signal if it becomes inadequate.

CHAIRMAN HENDRIE: Yes, please. P2ople keep in mind

if the classification level should go up, stop and say so before

ycu get some material on the record beyond tr« Cornfidential level!

I guess our purpose here is to provide us all an
opportunity to discuss what NRC conceive.s 10 be its information
needs with regard to IAEA safeguards as they relate to U.S.
exports, and in particular, matters iq countries, specific
information, and in general, unresolved items associated with
the proposecd format for Executive Branch analysis, whish we have
been creating a certain amount of discussion on over the last
weeke.

Jim, if I stop there, can you provide us with the
balance of any preface that we need.

MR. SHEA: Right, if I might just say a little bit
about the scope here.today.

I believe we want to focuse primarily on the guestion

|
|
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| of safeguards information needs, and the exchange of letters

: that you had with Tom. If possible, I think it might be
E{desirable to talk a little bit about the gquestion of technical
‘ economic justifications for high-enriched uranium and plutonium
i exports, although I think we have made a good deal of progress

in talking to Lou on that issue an .r. the other items ir the

| format, in a meeting we had yesterday, which if-time pernmits |

|
I th’nk we can discuss these at the end, the proposed approach

that State had on that and where we stand in relation to the

format.
I I think basically, we should focus on safeguards and |
cover that as far as you can and let the others fill in at the
end.

| CHAIRMAN HENDRIE: Okay. Tom.

MR. PICKERING: Thank you, Joe.

I would just like to say we appreciate the opportunity

| to come back and talk to you further about this question. I hope,

that as a result of this discussion, we might all end up, both !

|

on our side and your side, with a clear sense of what are the

pieces of information which are prepared and exchanged or

provided to you, and what are the limitations and our capacity

|
|
, to acquire information.
I
1

I want to address first, what we provide you, the answern
i : X : . . :
il to which is essentially very simple. It is encompassed in

' the one word, "all". Then talk to you about our limitations

l

Fon the acquisition of information, which I think has some

i
i

i‘

'

|
:
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.concerns both on our part and ycur part that we need to clarify
iand get out on the table.
3 Finally, talk to you a little bit about how we see

the statute and its re’ationship to information in terms of

"the jobs both of us have to do with respect to foreign licensing.

of economic and technical data in connection with the highly-

enriched uranium shipments. We are prepared to address that.

I should say as a matter of introduction that my

expertise in *he area of safeguards is a great deal more

iisuperf.icial than my expertise in other areaé, which, in this
particular range of activity is also superficial. I brought
Lou and John, a'd Hal Bencelsdorf from the DOE, together with
Jorge Menzel from ACDA to handle the indep*h gquestions, which
“I know you are going to want to get into which will go far
beyond my own competence. I expect probably to learn a great
deal more in the next hour or so than I can impart.
Nevertheless, I have put down some initial ideas and

want to run over those with you as a way of introcaction, and

pérhaps we can move from there, if you want, to specific
guestions that we have.
The first gquestion that I think we should address

is the issue of provision of information to the NRC by the

'State Department and the Executive Branch. As I indicated in

my opening remarks, I frankly, don't think we have an issue

Jim mentioned, and I should say initially, the guestion
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1 here, but we have been advised through staff that there is st;l’
- . Some uncertainty in the Commission. ;
E }E As I stated in my letter to Joe, gquote: ",.. all of g
4 ; the information obtaired through these various routes is ;
5 ! available to the NRC," unguote. I want to make it clear ;
6 | that the NRC ought to have, in our mind, and does have access |
7 L to all information. I want to yatéiogue for you want we mean
8 ! by "all .nformation," because I think we ought to put, clearly
e ? on record, what it is that we conclude is the corpus of

10 information from which we derive the word "all".

11 i First, we would put confidential briefings such as

12 this one and discussions with the Executive Branch, and all

13 || matters of interest to the NRC, and I repeat again, we are

14 g always preéared to come and discuss with you, either at your

15 | initiative or if there are issues, I would feel that it would 1

16 E be proper in my case to take my own initiative to come to you. |

17 Secondaly, the SIR and the apalyses that we have made !

18 | of it or that have been made of it in the Executive Branch.

19

20
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We certainly, , want to make available |

to you, the relevant Executive Branch instructions, policy
pﬁpers, analyses and summaries. These are often contained in
the cables, and therefore, we routinelyr and regularly distribute E
those to you.
Full participation in the NRC staff in the action plarﬁ
which we have worked out, and together, we have worked with
the IAEA in which the staff participates.
éinally, the access that you all have directly to
senior IAEA officials, G%?mm and E;}lund, for example, both
available to you and to the NRC staff in Vienna and Washington.
Now, there is only one further caveat which comes
to mind that I should mention with respect to detailed

information.
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I also want to say, as I have said before up here,
tﬁat our propcsal is to work with the MRC in a program to
improve tihe state systems Sf accounting and control in this
particular area.

Now let me, if I can for a minute, address the question
which I think is important, and I hope it would be of value to
you, to have an understanding on this, what we consider to be
the limitaéions oh the availability of information. This
basically extends from the nature of the safeguards system

itsc:lf.
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The principal element of safeguards, as we see it, is
the general respect for the cunfidentiality of information
which is oétained by the IAEA. This is true on grounds of
proprietary, as well as other concerns of th2 inspected state.

We are comm’tted to this, as you well know, through

our Board and agency memberships, as well as a party to the

in my discussions w. h John Glenn on the voluntary offer,
o &
a covple of weeks ago on the Hill,a Zhe issue: "How are we
going to protect the preoprietary information given by U.S.
: . . o
firms in the IAEA system," e had to make the case, as I

believe we should make the case, that it is a system based

on confidentiality. Confidentiality, in our judgment, has to

cut both ways.

| —— . ——— e ——

safeguards agreements. It was interesting, just as a sidelight,

i
|

; y ;
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The U.S. has had a very good working relationship with
the IAEA, and on « large part, this is because we have taken
ja very supportive position with the agency. I would like to

i
imention here the technical programs that vie have worked out
i

|

1
i
!
|

&obviously, the great impetus we gave originally at the

to ucssist the agency and our recognizeéd serious interes:. as

a country in the objective of non-proliferation; to say nothing,

g

lbeginning of the agency.
H ]

i

- e s o ——— —— —
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SIR. We believe that this is a common cbjective that we both
share, and one that we should continue to move ahead con.

The basic approach of the IrZA, as you know, is that
it applies a general uniform set of safeguards which treats
similar plants in different countries on a similar basis, or

on a common basis.

There is, 1s you know, generic informa*ion available.
This comes to you in the forT)through the SIE,of such things
as how the IAEA is going to approach safeguards on LWRs as a
matter of general interest. .

Country-specific information on a comprehensive basis
is not available, and we don't believe necessarily it would be
ﬁseful in improvement of safeguards. The SIR is a better
overview and an indication of how the type of export will pe

covered, rather than a country-specific indication of past

practices.
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kow, let me briefly address what is basically, at
this point, a theological question, but one, nevertheless, I ;
think is on your mind, and therefore, wa probably should come
to grips with. . |

Let me say, in becinning the preface to the addressing
of the theological issue that it is theological .n my |
judgment, because at the moment, within the constraints of what
we can obtain you do receive all information. I have no
hesitancy in saying it. Therefore, it may apply more to the
theclogy within the constraints of information, what more shouldf
be attempted to be acquired, rather tha. anything else.

However, in that context let me just state that as
we tried to make clear in the letter of last December, we are
concerned and we would like the Commission to be caréful to
distinguish between three principal factors with respect to
information.

One, information reguired o determine whether
specific export criteria are satisfied in the main things
that appear in Section 127.

Information of importa..ce in making the further

judgment under the Nuclear Nonp -oliferation Act that an

export will not be inimical to the common defense and security.




~ & v O W N>

10
11
12

14
15
16
17
18

20
2l
22
23
24
25

- — —— — - ——— . . e e

- 14

Finally, the third point, information which the

Commissior. believes desirable 235 background in examining

S ———

particular export cases.

Now, specifically we believe that Section 127(1),

which states that, quote: "IAEA safeguards, as required by

%Article 23 of the Treaty will be applied... unguote, does

”not require a judgment, in our feeling, as to the adequacy of

safeguards.

|

In our view, this requires an appropriate safeguards
agreement with the IAEA, and that IAEA safeguards are being
applied, including on-site inspections, access, sampling,

|
|measurenents on which to arrive at conclusicns regarding the

e . . <+ Po——— e . S ———— = Y

diversion or misuse of nuclear material or equipment. Those

| N
sorts of taings. .

By contrast, under Criterion 3 the Congress

specifically provided that such a determination be made with

physical security measures will be maintained...” unquote;

| and secondly, tiiat the Commission issue regulations to

Lestablish appropriate levels of protection to provide a basis
!
' for the determination of adequacy.

I Finally, the Executive Branch believes that the

réspect to physical security by indicating, quote: "... 2deguate
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adequacy of safeguards probably falls into the second ===
COMMISSIONER KENNEDY: Tcm, could I interrupt there?
MR. PICKERING: Yes.

COMMISSIONER KENNEDY: Those are the views of your

B — -

Counsel as well, I assume?

MR. PICKERING: We have consulted with our lawyer on
.th;s, 5.8 that right?

MR. NOSENZO: Yes.

COMMISSIONER KENNEDY: I just wanted to be sure, and
that the: reflect his judgments as to the legislative history.

MR. NOSENZO: That's right.

MR. PICKERING: Finally, the Executive Branch
believes that the adequacy of safeguards probably falls into

the second category, that is, information which should be

considered along with other iertinent information concerning

a country's non-proliferation credencials in making the overall

in.micality determination. That is related more to the

special cases where inimicality might become a serious gquestion
rather than to the larne number of routine guestions where the

inimicality questicn can probably be z..swered by the enumerated

Il criteria of Section 127.

! Now, that's a theological view. I think it might be

i useful if yocu want to talk further about it, but I would just
" urge that as we talk further about it, we talk about it against

i:the backdrop that we have tried to make clear in our first
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initial point that the informaticn which is available to us

' is also available to you, and we work hard to try to make it

Pa—
- —A

available tc you.

R —

That, Joe, is an overview. I recognize that doesn't
answer all questions, but I hope it provides encugh of a
beginning éoint and foed for thought to carry forward with your
own concerns.

CHAIRMAN HENDRIE: Let me se= if cther Commissioners
who haven't had a chance to comment have any guestions.
" Vie?

COMMISSIONER GILINSKY: Yes. You referred tc¢ this
question as to what the safeguards information applies to, with
part of our responsibilities as a theological question, but you

made a pretty strong point of it in your letter.

I must say that I am a little troubled about you

interpreting our responsibilities for us, but I would like to

clarily, just to get it clear, just exactly wnat it is you are




saying. Are you saying that there is no information about the
safegquards that is relevant to the determination in Criterion l?:
* MR. PICKERING: We are saying basically that the
existence of a safeguards regime and the carrying out of
inspections is relevant. Those kinds of information. et
me just give you the pocint here.
gl In our view, this requires an appropriate safeguards

- agreement with the IAEA, and that IAEA safeguards are being

W W 9 0NN e W N M

.. applied, which includes on-site inspections, access, sampling,

i0 € measurements and so forth.

11 ‘! COMMISSIONER GILINSKY: How do we know that they are
12 u being appliecd?

13 3 Let me put it this way: Is it fair to ask, in your
14 ﬂ view, whetﬁer the IAEA is meeting its own standards here?

15 MR. PICKERING: VYes, I believe it is.

1 J COMMISSIONER GILINSKY: Wel., it seems to me, at that
17 ﬁ point, you have to begin to .ask-, watchime the inspectioé?éretty
18 % closely and so on. I mean, that gets you right into the

19 h detailf,of’even if you don't reach the question of whether

20 g those standards are themselves adequate compared to something
21 % else. These are matters that are not that covered by the

22 ? confidentiality of the IAEA.

23 f I'm not suggesting that there is an 2asy answer to
22 ? this, but, in fact, just the opposite. I don'‘t think there

is any way of evading the questioqﬂ’of just what is the IAEA up j
i : |

. i

-
-

25
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to, /gz;n if one doesn't reach the question of: "JXs their
standards, in fact, adequate?" Sc I think it is highly
relevant in the usual exports.

MR. PICKERING: Let me just make a statement, Vic, that
I don't think there is an issue of whether adequacy of safeguards
is relevant to the exports or not. I think we all agree that
the adeéﬁacy of safeguards is an important element. I think
the discussion that we are having wai/in the determination of
meeting Criteri;7ilis adeqﬁate -- Is that where you take
adequacy into consideration, or do you take adeguacy into
consideration more broadly in terms of the inimicality of the
situation?

014/

Our reading of it is that what the Criterid 1 gets
at and is iegallg)and the legislative history supports tha5 is
whether there is a safeguards agreement theres whether the IAEA
is, in fact, implementing safeguards.

COMMISSIONER GILINSKY: Up te its own standards?

“R. PICKERING: No. Without recourse to the
standards, but rather, are they implementing safeguards as they
génerally do throughout the world.

COMMISSIONER GILINSKY: How do you know that?

MR. PICKERING: We have, for example, queried them

‘ at your request, and we are decing it -- now they have included

in the SIR, an indication, first of all, where there are

facility attachments to indicate that there are procedures for
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implementing those safeguards. Where the facility attachments

-

are nct in place, we have gotten assurances from the IAEA

that they will apply them in an ad hoc,such that they can

A

- have reasonable assurance =---

i

b

COMMISSIONER GILINSKY: You see, I'm not about to say

| the detailed investigation of the actual performance in the IAEA :

is required in every case to meet the requirements of the law
hére, but I am pretty firm in the view that information about
the perfoimance cf the IAEA is not irrelevant to your finding
in Criter%f 1. Should you have informaticn that says that
they are not doing what they are supposed to be doing, I think
that's highly relevant.

Now, -there is a certain presumption here that the

. system is dpplied in the way that we expect it to be applied,

but that doesn't mean that if we have information suggesting

: - g . . .
'_othgrlse, that it doesn't affect the judgment on that criterion,

or that in certain circumstances one may want to assure one's
. .

¢ self that is, in fact, true.

- O L o ov——

MR. PICKERING: Nor does it suggest that if we

'+ ve information otherwise, you don't have it.

COMMISSIONER GILINSKY: Well ---

MR. PICKERING: Or that that's going to be withheld,
if you want to put it that way.

COMMISSIONER GILINSKY. Okay, well, that's the way I

take your remarks, but what then do you mean when you say, "In
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that light we believe that it is clear that Section 127(1l) .nd
so on, does not require a judgment of the adequacy of IAEA
. safeguards?"
MR. PICKERING: We believe that the guestion of
country-specific adequacy is related more to a finding of

ininiicality than it is to a finding of Criterion 1 that

e T ——
- = s

safeguards are applied.

e

COMMISSIONER KENNEDY: Having said that, Tom, can
. you describe what you mean and how you s'e it applying in the

| context of inimicality? How is it done? Who does it?

xWhat does it comprise?

.‘5

MR. PICKERING: I would say that as, questions of

P R —

inimicality, let's lock a% a more specific issue.

-

——te s

- s 19 SR
e " S
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Is that relevant? I think that that's the sort of
distinction we want to make here.

COMMISSIONER GILINSKY: I guess I'm still not clear.

From what Lou says =-- thiz is just a little box and
voa check it if there is an agreement and that is what I am
interpreting what Lou is saying.

Now, that's not the way I interpret it, and it is
not clear to me how you interpret it. On the one hand it is
clear that ycu don't think that a specific finding of
adequacy in each case is required, but is information on the
safeguards performance in the IAEA relevant to a finding in
Criterif 1 cr is it not relevant?

CHAIRMAN HENDRIE: I think everybod: must agree that
something éurther than checking tie box is reascnable, because
we ask at somedodv's request or other whether there is &
facility attachment, and if not, is it ciear that indeed there
will be appropriate irspection activities. As far as I know,
State has supplied that information both on their side and
ours, at least this further, maybe sub-box under the
Criterion 1 box. Everybody must feel this is a further check
on them. It is something beyond just a simple check.

MR. PICKERING: I suppose thati;;—;nother sub-box
is,are inspections being carried out? Is the process going
forward where it needs to go forward?

CHAIRMAN HENDRIE:
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MR. PICKERING: In terms of Criterion 1l.

CHAIRMAN HENDRIE: Yes, probably capability over
inimicality, too.

COMMISSIONER GILINSKY: If I misunderstood you,
I would like to have it corrected, and Lou seems to think that
I mischaracterized that.

MR. NOSENZO: Yes, I think you did.

COMMISSIONER GILINSKY: I would like to have that
corrected, the mischaracterization corrected.

But'certainly the impression I got from your letter

was that: . "Sure, we are going to supply you that information,

{ but let's be clear that this has to do with inimicality and

has nothing to 30 wita Criterion 1."

I guess what I'm saying is, I think it has a lot to

do with Criterion 1, depending on the nature of the information.

MR. PICKERING: That's the important point, Vic.
I think what we have to try to distinguish here

is basically a notion that I hope you will understand.
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I'm saying that that causes a s=rious amount of

+ political and other damage to the system if we have to go

through that.

Now, maybe this is a guestion of making the

: theolcgy fit the case.

COMMISSIONER GILINSKY:

23
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MR. PICKERING: Now look. Without accepting your
characterization, there is no gquestion at all that we bcth
join together in an action plan, and one aspect of this is,
obviously,.to achieve to the extent that e can, declacsziri~ation
in the IAEA context of safeguards confidentizl information
which clearly doesn't warrant that sort of protectien.

So I don'‘ think we have igmored that, and I think
that that's an important aspect of where we ought to be going
and the kinds of ways that we ought to be proceeding.

COMMISSIONEF GILINSKY:

MR. PICKERING Lou, do you want to talk about that.

MR NOSENZO:

'
1



It

1l MR. SHEA: We could get into that at 3:00 this
2 ' afternoon. ‘
3 :! COMMISSI1ONER GILINSKY:
.
s | MR. SHEA: Okay.
6 | CHAIRMAN HENDRIE: Good, I won't &eclare the level
7 raised then.
g | COMMISSIONER CILINSKY: Let me make just one more
9 ; comment.
10
11 |
12
13 f
1 |
15
16 r
17 |
18
19
5
i i MR. PICKERING: I think that we, obviousiy, come at
po % this with somewhat different presumptions, and they may come
e f as the result of the differcnt jobs we have to do, Viec, but it
5 ? seems to me that we have made a conscious policy decision to
:: } have the IAEA perform the safeguards role internationally.
i
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That's the basis in which we have started.

We recognize that that has disadvantages, because
we are not in complete control of the situation. We recognize
that we are willing to accept those on the basis of the fact
that we have strong U.S. participation, we even have U.S.

inspectors.

we should presume,
particularly in cases where ttre country's credentials are good,

that it is working, at least adequately.

I think that may n= a d‘‘fferent perception
than the one you feel incumbent on you in the NRC to take, but
it is clear we have got a different set of starting points or
this if that's the case.

COMMISSIONER GILINSKY:
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COMMISSIONER KENNEDY: Tom, could you elucidate a little|

bit on your view of the extent to which the United S.ates has

A;Aand I think the word was usedh"gversight“ responsibility in

connection with IAEA's performance of its safeguard function?
ﬁR. PICKERING: Well, I would think -- I'm not an

expert on this and I will call on my experts in a minute, but

I would think as a responsible member of the agenéz;s and as a

| member of the Board of Governors, we have a responsibility in

that context to be sure that we are satisfied that the agency

is doing its job or if it is not doing its job, it is doing all

that }t can in the context of an interna+ional agency, and all

felt that to be the case, but, Lou, do you want to add
anything on that?

MR. NOSENZO: Our agreements, the way we have

. interpreted them, generally with our fallback safeguard rights,

i
|
|

|
!
|
|

ofAthat implies, to pull up its socks. I think we have generally.
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i :é;f we believe that the igency is not applying safeguards on an

- ;§ef£ective basis that we have the right to apply safegards

3 E;bilaterally. But I think what we have been trying to do is tuo--

4 | recogniz:ng that the IAEA is not a perfect instrument, and I

s t think the point that we made previousLy, it doesn't have to be

6 a perfa:ct instrument, but it has to be effective -- somehow,

7 quote: "effective" in deterring countries from diverting

3 | material. Then the gquestion is: What represents this level

9 t of capability that would provide that effective return?
10 We purh very hard to get the IAEA to accept, as a first
11l ' step, self-analysis, a critical analysis; the SIR. It started
12 with the Special Safeguards Implementation Report and now it is
13 routine every vyear.
14 &e have pressed on the agencv very hard that this is
15 a fine first step, but if you don't follow up on the things that
16 are in the SIR and identifi{it as deficiencies, that it seems
17 like the jcb is only half done, to keep identifying the i:?:d/
18 deficiencies vear after year does not make a lot of sense if
19 it is not in the interest of the agency. So we have been
20 pressing very hard on them, on Gré%m, on E;;lund and on Fisher,
21 to set up a task force which would be specifically oriented to
22 ! try to correct some of these problems. And they are in the
23 g process of doing it. It is very hard to get them to do it,
24 g for a number of ressons. Budgetary reasons, reluctance by the

25 i Board}\members chemselves to have the agency Secretariat look
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making some progress there. It takes a lot of pressure and a
lot of work.

But I guess the point I'm tryiag to make is that

we, including not only the Executive Branch, but the NRC people,

are trying to push on the agincy, in a generic sense, tc apgrade

safegquards and to insure that they meet a2t least & minimum

l

effectiveness that will allow us to be able to take the statement!
§

[ i

of the agenc when it makes it in the SIR that in their view
there Lave been no significant diversions of material on its
face value, and believe it. But I think that this problem is
one that we have to tackle generically and examine generically,
which we have been doing, rather than on a country-specific

bLasis.

With regard to your comment, Vic, on a lot of the
information that is sateguards confidential and it shouldn't
be, I don't think there is anybody that disagrees with that.

We may disagree on certain aspects of it, but we have been

E working hard as part of the action plan as well, to try to get
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3 the agercy to try to declassify some of this stuff, to make it
4 4 generally available. I think the facility attachment, the
3 ? one that they are now publishing, is a good example of some
¢ i success that we have had.
5 |
6 |
7 |
8
9
10
11
12
13 i
14 éOMMISSIONER KENNEDY:
15 i
16 MR. NOSENZO:
17 COMMISSIONER KENNEDY: Yes.
18 MR. NOSENZO: Yes.
19 MR. PICKERING: Vic, could I say one thing, because
20 it seems to me we may be coming from pretty ﬁar apart.fg;m f
21 | some of the things you have said, at least,Aleads me :to belleve i
22 that in practical terms, we can talk about it .7 the operational
23 terms, we are not so far apart, if there is a generail acceptance
24 4 on your part that leaving aside our differing views in the
25 | theoclogy, which must remain, I suppcse, differing views given
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from where we come from, but I think are less relevant to the.

answer than the fac* is,

Now, if it is the other way arcund, vou will certainly,
as a member of the Commission, want to stand on your view of
the Commiséion's legislative responsibilities, and I can't,
again, say that. I can only give you mine or the Executive

Branch's views.

That
may be something that is more discussable, more vettled by
staff, and something that is a little more amenable to reaching
an agreement between us than the question of trying to argue

the issue of where we both come from on it.
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3 :! COMMISSICHER AHEARNE: I wonder if I could make a

4 i couple of comments.

5.! It appeared to me before, and I think the meeting

6 'has really just reconfirmed or reemphasized tha%zyou might

7 isay that in my view there are at least -- there were three

8 'questions and they are of a different character.

9 i First is, should.the NRC adiress adequacy? And
10 !that's your (leological point, Tom. And I think that there are
11 | several differences that are not only where we are, but it is
12 the overall approach. I think the State Department, by its
13 general naturs, approaches things in a more or less subjective
14 fashion, aﬁd -——
15 | MR. PICKERING: I think that's a nice comment.
16 |!|Not very often do people say that. We should get those
17 iinscribed in bronze. .
18 ! COMMISSIONER GILINSKY: Did you say "objective"?
19 COMMISSIONER AHEARNE: I said, subjective.
20 MR. PICKERING: Oh, I thought you said "objective".
21 (Laughter)
22 ﬂ MR. PICKERING: A communications problem.
23 E COMMISSIONER AHEARNE: Whereas, I think a regulatory
24 gagency tends to try through the regulations, particularly, I
25 ithink when you get it down to the NRC staff that ig ir. the
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business of tryine to examine, for example, domestically,

we have such regulations which we apply. Here are what are

required to be met, are they met. There is certain detailed
information that has to be provided to ensure that they are

met, and then it, at least in principle, is a straightfoward
conclusion, yes or no.

Therefore, when a regulatory agency is Lrought into
tﬁis arena of trying to assess something in the international
sphere in working with the.State Department you have this
fundamental conflict. On the one hand, your mode is to work
with -- you work with so many grey areas so often that I think
you feel a lot more comfortable in trying to address or reach
a resolution of an issue pulling together all of those gruy
areas. Whéreas a regulatory staff is very uncomfortable in
that and will attempt to acquire the kind of detailed
information that they are more comfort&ble with, and in their
view, if you have a statute that says something that's the
way you live up to a statute.

Now, it gets dowr :nto this question of whe<her or
not the statute requires us to make an NRC determination of
adequacy. Now, adegquacy, in our view I think, or at least in
the staff's view would end up being adequacy as the same
question of Erwin with regard to fuel services. Do they have
adequate safeguards?

I wouldn't be surprised, no matter how hard we have
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" wor...d to resolve this, at some point t+hen we have L0 g© back

———— AR o A o8 I3

t» the Congress and ask them, "What did you really have in
aind?" You people are a 1ot more familiar with the background
and history. I have not read that much cn it, but what littie
I have read, it appears to me that thcre is a consciocus
decision on the part of many of the participants not to resolve
chat issue, and as a result there 1is this ambiguity, and at
séme point we probably will have to face, t© what extent carn
we meet our type of regulaﬁo;y conclusion and see if the
Congressional view is that they wanted the NRC toO apply the
same kind of standards that they would apply domestically, that
really is a much tougher stgn%%ag than I waink 24 people are
prepared to have us apply, or that the system is really ready
for us to ;pply.

MR. PICY RING: Could I make just one comment.

I think I would add here, leave our attitudes alone
and if you can, talk about the adequacy of the international.
system of which we are a member, ff%s capacity to provide the
information.

COMMISSIONER AHEARNE: But you see, Tom, the point
you made is that the United States is in an agreement that the
IAEA will provide international safegards. My interpretation
of it is that there may be an inconsistency then between at

leas* some interpretations of the NNPA and that statemer .

" And that's what I meant, we will have <O get a clarification.

i ——— - =

———————— e e ——————
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MR. NOSENZO: But in terms of adecuacy, I thought

i the point Tom was making is that one loocks generically at the

IAEA in terms of adequacy. Not in torms of adequacy, kut in
terms of does it apply to safeguards.

COMMISSIONER AHEARNE: Well, but "apply" then gets
directly into the questions Vic was raising. You have to
ask very specifically what is done where.

I'm not saying that I have reached that point, but
that seems to me, in the background.

The second question was, "Do we have all of the
information that you people have?" I hope we do, soO you can
put that to rest.

COMMISSIONER BRADFORD: Could I ask a question in

that category?

Tom, I got from what vou say we, at least, have access

to all of it, but I guess I'm a little unclear on the procecs

of delivery.

MR. PICKERING:
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MR. BORIGHT: The things that Tom listed, the
~ategories of information, each one of them has a pretty normal
channel by which .t comes to us. Some of them you see in

routine cables, some of it because your staff worked with

us on the action pland. So I think if you go down that list

you will be able to identify =--

MR. NOSENZO:

COMMISSIONER BRADFORD: Well, that's what I was =-=-

MR. NOSENZO: R en and do we record that in

what we provide you?" .

negative.

COMMISSIONER BRADFORD: Yes.

MR. NOSENZO: I think the answer to that is,

MR. PICKERING: Negative, if you had it.

COMMISSIONER BRADFORD:

MR. NOSENZO:
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i and the State Department, try to remove that so that there is

COMMISSIONER AHEARNE:

I think, at the moment, I have the feeling that we
could continue to come and sit around this table, but the
ctaff doesé't do a similar thing.

Ms. PICKERING: John, could I just add tweo points.

First, I appreciate your very clear explanation of
the different points to which we are.coming. That was part
of what I was trying to articulate when I talked about the
fact that Vic and I or others might disagree, and I think
that that's right.

I think also, your suggestion of the solution is very

much in sympathy with the sort of approach I would like to take.

| How practically can we resolve the guestion, which at this

| point, seemingly is a crisis of confidence between the NRC
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at least some feeling of understanding of what each does and

where it comes froi', even if we have a little better sense of

where we can't meet your requirements.

COMMISSIONER GILINSKY:

for a moment.

MR. PICKERING:

The feeling we have is the precedential or the

- slippery slope problem.

If cne is seen to be the entree

Let's go back to your letter

for
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“ ¢hat, then why isn't -- there is no way of distinguishing, in

our judgment, b cween the two. Whereas the inimicality question
allows one to consider a broad range of foreign peolicy
considerations.

COMMISSIONER GILINSKY: But that, it seems to me, is
something that ought to be looked at for the Commission to
decide how it interprets its specific responsibility.

MR. PICKERING: Okay. Well, what we were dcing is
wanting to put down a marker in response to the marker we felt
that came to us in Joe's letter, as governments will do, even
in conversing among themselves about a particular thesis or
theological point of view which was expressed there.

Now, I think that certainly we could sit here ard

-

| enjoy ourselves all day arguing about that. It isn't my

judgment of how to spend our time =--

COMMISSIONER KENNEDY: No, we can't either.

MR. PICKERING: =-- in the best possible way.
But I would say, in all frankness, I just want to be straight-
forward and frank, that having received the letter w:aéz?ught

AL

that it would be better to be on record in responsg‘that a

tview that was our own view of how the situaticn should be

responded to.
COMMISSIONER AHEARNE: Another reason why staff
should get together instead of us writing letters. -ts

COMMISSIONER KENNEDY: Tom, 1'd like to go backAsomethin
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that you just said at the beginning of your note.

Well, I'm clear as to how that works, because i% is

, @ practical matter.

Now, that is real theology, let me suggest. That's

‘ what it is really all about. But, yov know, you can't get

- there from here. That's a massive jump from the first to

the 10th floor and one can only do that through a series of

steps. How do you take those steps? Who makes that judgment?

MR. PICKERING: Can I say two things on that, Dick.
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The real concern I have is that up until now, w=
have only a theclogical problem to wrestle wit”, we have not
had a praqtical one. And your guestion is addressed to the
issue of when we have a practical one, what are we going to
do.

I will say *hat I will come here as a reasonable
guy, or Lou, and tell you when we can't make it and why and
hope we can gather enough support from you all to make the
issue clear.

COMMISSIONER KENNEDY: You are assuming that
reasonableness is on both sides?

MR. PICKERING: Exactly, right.

41
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COMMISSIONER KENNEDY: I commend you for that point.

MR. PICKERING: I think it is all the way around,
or hope it is, ves.

MR. NOSENZO: Let me just say that in the past the
request by the NRC for information, which I think we have
resporiced to, have been generally =--- y .

MR. PICKERING: We haven't had any qéégiﬁg about
that, no.

COMMISSIONER BRADFORD:

MR. PICKERING:
MR. NOSENZO:

MR. PICKERING:

MR. NOSENZO:

T S S L GV S SUCAP R RSP g S e
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COMMISSIONER GILINSKY:

MR. PICKERING:

After all, many countries in the world are unhappy
with the notion they have +0 accept any inspections that their

word is at stake.Ahas got to verified. Tt is inherently a
[

.

. purden for them, butﬁyhen they are willing and freelv able

- to undertake, but it has got its limits. And the issue there,

I suppose, Vic, is tuct we see surselves in our pursuit of

' nonproliferation policy as having to bear some of the burdens

. of the demander in the process, as well as being right.

o ——
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I think we have no guestion in the judgment that we are doing
the right thing, but we also have to sell the rest of the
world and that isn't a gquestion of legislation or internatinnal
system so perfect that we can enforce that view, because it is
cenerally conceded to be right.

It is a part of the international process that we are
where we are now.

| COMMISSIONER GILINSKY: I mean, there is no provision

in the IAEA, say for the Ihdians coming in, that they are
worried about the Pakistanis and could vou send in anothér
inspector.

MR. PICKERING: I wish there were. That might help
us.

COMMISSIONER GILINSKY: Whether or not it is |
exercised, there is no way for anybody to do that. |

MR. SHEA:

MR. PICKERING:

COMMISSIONER KENNEDY:
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MR. BORIGHT: The Secretariat.
TOMMISSIONER KENNEDY: That's right.

MR. PICKERING:

COMMISSIONER KENNEDY: We read that in the New York
Times.

MR. PTCKERING.

That, T don't think was in the New York Times.

Can we raise the last five minutes, Joe, to the
Secret level? 1Is that a problem?

COMMISSIONER GILINSKY: No problem.

CHAIRMA' HENDRIE: All right, shall we do that now

1 ?
or retrospectively.




\DG\IO‘U\)UNP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

s
e ——

COMMISSIONER BRADFORD:

MR. BORIGHT: But that is almost a situation that is
facility séecific and not country specific, sort of by the
way you cdefine it. The SIR gives you the information,fq)

o knoQ how bad the situation 1is, and (b) to Lake the
steps to improve it. So it is not clear why you would need
to put the finger on the specific country if the SIR says,

do you have a hard time doing the job at a fabrication plant,
for example.

COMMISSIONER BRADFORD: Supposing twd or three years
had ¢one by, though, and that same iten w~as continuing to
appear in the SIR without having been able to be improved at

all ==--

MR. BORIGHT: But that was the plan I was trying to
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Darraar,

cet at before, because there is anotheg‘ca;:iaz, which is the
SSAC, which perhaps is country specific, where we have .c<en
trying to work through the agencies and get them to follow up
on, for example, the bulk plant facilities, and part of that
is technology. You just really don't have the technology
to be able to appropriately handle that.

On the SSAC, it is a matter of encouraging these
countries and working with them. As you know, last year we
made an offer to help countries bilaterally with their SSACs,
we have renewed it this year, we are taking two steps, you
are taking one step, which is working with Korea, as one
example, to help them improve their SSAC.

We also, as part of the next part of physical

security inspections, are cffering experts in accountancy and

. control on the teams to discuss accountancy and control with

. our technical veople. We have bilateral cocperation, and I

think they will be receptive to it in that framework. You know,

i we have had some indicaticn of the receptivity.

But again, the question of approaching it g~nerically
rather than app:roaching it through the export licehning process.

MR. PICKERING: Peter, cculd I make one point here.

It would seem to me E@Ezcases that you are raising
are initially, at least,Aac;eptabie to improvement of safeguards
by careful examination of the deficiencies on a facilities
basis in the SIR. That ought to be our first effort. One csheculc

certainly look there. if that continues to reappear in the



to make any improvement, then I suppose one does get to 2
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process that we have set out in future years, doesn't seem

COMMISSIONER GILINSKY: Let me see, Tcw, I'm thirking
of a specific case. Highly-enricred uranium. As I read
the agency's rules it t-1ks about inspecting stocks of highly-
enriched uranium, to go through the guantiti.es four times
a year. The SIR tells you they don't come close to that

sort of a standard, and that's highly-enriched uranium in

front of you. I am concerned about whether the IAEA is, in
fact, meating its s+andard which, I must say, I regard as i
inadequate in itself, as a minimum that they are meeting their

standard. .

MR. PTCKERING: Well. I think the appropriate

inguiries should be on a generic basis with respect to all ==
to meeting all of their inspection standards with respect to
HEU.

COMMISSIONER GILINSKY:

question in terms of inimicality judgments as we see i%t, ‘ 3
|

v —————
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Now, it is one thing if the SIR was saying, you know,

~yes, the standard is being met and you could still say, well,

_ how do I know it will be met in this case, and there is no

P e —
- -

-—— i —— ——

end to the kinds of guestions you can raise. But you have
to assume -- there are certain presumptions of adegquate
performance that you have to make, but whén their reports say
that they aren't coming close, and I don't regard the IAEA
as being an agency that exaggerates criticism of its own
performance, and that's a matter of considerable concern to me.
MR. BORIGHT: Yes, I have meant to comment.
Commissioner Gilinsky has used the phrase, "The IAEA
standards," in several guestions, cnd I think we have been
through this before, but we do have to remember that the
situation is that the IAEA has never adopted a specific

interpretation of that paragraph in 153 that says timely

| detection.

We have worked very hard and pressed on them, a
certain set of goals on that assumpti;n -- the feelings that
without something specific in mind, you couldn't put their
feet to the fire sufficiently. And we have suceeded in having

them adopt a set of specific timelimits and sensitivity coals

# as goals, and in fact, they are writing the SIR measuring

. against those goals. 3ut their instructions from the Board,

which is the only capable crgan to give them instructioni,is

very clear that those are goals and not regquirements. In fact,

-gthere is some unhappiness with the last Board in particular, with
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Just for the record, when you say their standards,

. it J- that they are standards used by the Secretariat in '

absence of anything else, that they are not adopted standards,

and one has to keep that in mind.

As a footrote =---

COMMISSIONER GILINSKY: But where does that lead you?

MR. BORIGHT:

|

i

!

it COMMISSIONER GILINSKY: But is isn't as if the -'

ﬁ standard is very strict, really, it's stocks of highly-enriched

! - 2 4
%enxum four times a year.

Wa have a national policy to keep plutonium from

r getting spread around because we regard this kind of inspection
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as inadequate.
MR. BORIGHT: Yes. Four inspections a year on HEU
would certainlyAbe strict and that is certainly not the

standard we are talking about.

COMMISSIONER GILINSKY: But that standard is not

met.

MR. BORIGHT: All right, that's the kind of a problem

that we should be working on, but the standard that we are

talking about is something like ){ inspections)@

That's the timeliness that should be achieved.

COMMISSIONER GILINSKY: Well, on cne SIR a day =--

MR. BORIGHT: But they use the same standards under
the same goals. ,

éHAIRMAN HENDRIE: I don't know where it leads you,
Vie.

On the one hand, you say you recognize the imperfecticn

of the system and you agree with the. thrust to work in it.

! Then you say, you don't think they are meeting whatever their

own standards are, understood in the sense of goals, and you
don't agree that those are adequate even if they were met, and
what are ,ou going to do with this export.

Question: What are you going to do? Should we simply

' just shutdown the export business? 1Is that a national policy

I

which you would agree to?

COMMISSIONER GILINSKY: Well, let me turn this around.
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CHAIRMAN HENDRIE:

COMMISSIONER GILINSKY: Well, each Commissioner has
got to decide for himself, I suppose.

It seems to me that you have a choice here. To go
one way -- (>0 far in one direction, you have made the point. ==
you have used the words, but the common phrase is that we are
undermining the IAEA. In the other direction, it seems to be
we are underming the NNPA and it is clear the choices are going
to have to get made here, but we have also got to be concerned
about the iatter.

COMMISSIONER AHEARNE: That's why I'm :nterested in
having staffs do a little bit more work together. At some
point the conclusion may be that that kind of a fundamental
dichotomy really will be seen and we will have to go back to
Congress.
| MR. NOSENZO: Victor, on the HEU point in
particular, I don't argue with you on the inspecticn
frequency and the need for it. I think that the rationale
for pushing very hard on the agency to improve their
ability to inspect stockpiles or facilities that have HEU,

and need to put on some minimum kind of conditions. But I
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cuspect you are aware +hat while the resources of the agency

are limited and when you push harder in one direction you do

tend to take off capabilities in other directions. The

agency has, in fact, done that. It, of course, pays more

attention to HEU critical facilities, bulk-handling facilities

et cetera, than it does, for example, to LEU and reactors.

what would have to hébpen is that both things we

have been pushing for, more focus on what (inaudible) and two,

an increase in the number of inspectors, and also, 2an increase

in the speed with which they get accredited by their various

ccuncries.
COMMISSIONER GILINSKY: + seems to me everybody

wants their system to be improved, cbviously, I would like to

see them improved and I would like to see the agencies do
that, but at the beginning of any effort in this directioe{

ceems to me is an accurate and clear appraisal of what is,

in fact going on. .

MR. NOSENZO: The SIR indicates that, I mean, that's
where you got your frequency numbers and the reason they

are in there is because (inaudible)

COMMISSIONER GILINSKY:
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MR. PICKERING: That's a propcsition we have accepted.

MR. NOSENZO: What is troublescme and where we
differ, I think, although you indicate there is an ambiguity,
John, I would really say there really is-no ambiguity bas:=d
on the negotiation history of the law, otherwise .the word
"adequacy"” would have been put in Criter%ihf. It is where
you consider it.

If you consider adequacy in the contexu of all of
-he nonproliferation considerations that go into inimicality,
for example, are they an NPT party?

COMMISSIONER GILINSKY: That is something, it seems
to me, you ocught to leave to us. I mean, I understand
perfectly why you prefer to have it that way, but ydu know,
given that we pass cn these exports, just as to where we
allocate the information and which part of the findings,
we are all into, that is something that ===

MR. NOSEN20: It is obviougly something each
Commissicner has to decide for himself.

What I was conveying was =---

CHAIRMAN HENDRIE: On the other hand, the law is

hardly NRC's private property.

MR. PICKERING: That's right, and I was going to make

that a point.

CHAIRMAN HENDRIE: The Executive Branch has a

clear responsibility and right to put down the way it reads that

b



" statute.

MR. PICKERING: You feel there is a statutory
obligation on you to do certain things, and that imposes
a secondary statutory obligatién on us to provide information,
and we, obviously, have to have a view as to the initial
aspect as to how tne legislation bites.

CHAIRMAN HENDRIE: Listen, we have gone until 11:00,
, wﬁich appears =---
COMMISSIONER AHEARNE: Stay for lunch.
(Laughter)
CHAIRMAN HENDRIE: We are runring out of the assicned

time, and I must say, if I felt there was a convergence in the

discussion that I could perceive, why I would be willing to g©

on a little bit longer, but it seems to me there is not

|
|
|
|
!
"
!

convergence and I can't see just exercising the same points.
peter, do you have -- You haven't said much sO why

don't I give you the last round. .

COMMISSICNER BRADFORD: Okay. I'm not sure it is
a ditferent gquestion and if it seems as thouch it is going

to take you long, maybe I cza do it another time.

1 wonder if you could just look quickly at the

. oo s ae e WA IO, VRS e o AT o T ——————

‘i Attachment in Joe's February letter regarding safeguards
i infcrmation, and flag out which of those items is reascnably
é'available (background noise, inaudible.)

MR. PICKERING: Withour going through it item=-by-item,
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. ¢hat is why I mentioned in my opening remarks, page 2, the

" numbered paragraph 2, it is kind of a gener:c< sweeping up of

o 1> =
-_— -

everything.
COMMISSIONER BRADFORD: AS to Item 1, then, is that
not a particularly troublesome ===

MR. PICKERING:

——— i —— - ——— i D

o

MR. SHEA: So earlier, Lou, I think, last August,

3 you had indicatedi:h.&r-willingnecs to work with NRC in
. acquiring voluntarily available information and you are

% reaffirming that, I gather.

i

.y —— Y TR



\D&\ld\ﬂlhtJNP

10
1l
12
13
14
15
16
17
18
19
20
21
22
23

24

 er WECE T REXAT

;oo b
——

..

¥
e

e sl—— ——— S ——

MR. NOSENZO: Yes, we are reaffirming that, and

we discussed two ways to 30 it.

One way was through a direct NRC)and their equivalent)
cooperative arrangements,‘which is one way to get at one; and
the other one was, well, how else could we do it throucgh

pilateral cooperation.

COMMISSIONER BRADFORD: But}x Page 4 of that list&
has a couple of headings: Missing material and unauthorized

" . - e
applications, occuqﬁnce of a sigunificznt MUF.

MR. NOSENZO:

der 4
MR. BORIGHT: )fértain sensitive facilities, obviously
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a few of a kind, one has 2a petter idea of what you are dealing
with.

COMMISSIONER BRADFORD:

MR. NOSENZO:

But remember, that igs the key, really and probably the major
area identified in the STR. It is not only an issue which
is one that is related to the country, though, it is a
technological issue, We dorn't have the capability for the
inspector éo really do a good job.

The other one is the inventory taking, and it has
got to be a combination of advance in technology, plus the
coordination between the agency and the opezfé-ti: to insure,
kind of minimum interference, vyet ability‘toAaccurate
inventories.

COMMISSIONER BRADFOBD: But there coulq>then, be a
bulk-handling facility which‘nghaving significant difficulties
with material accounting and control, which then could be
reported in the SIR, but which would not be reflected in your

assessment to us of safeguards related to the country.

MR. NOSENZO: well, our assessment to you is we
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have no reason to believe that there has been any diversion
of material. I guess that standpoint would be accurate,
whether there would be a large MUF or not, I think is another
issue.

COMMISSIONER BRADFORD: Yes. Buc¢ I'm not sure I know

what I would do if there were a large MUF.

MR. NOSENZO:

CHAIRMAN HENDRIE: One list item, Tom.

I see that we l.ave some -- we both have letters from
Senator Glenn, and I think that we can answer them separately,
but it appears to me that the staffs might do some check ===

QR. PICKERING: Yes. If I might say, in answering
the question that he addressed to me, chere seemed to be an
effort to make some difference between full substance and

all information.

However, we are f;;epared to respond exactly the
way '7e have responded to you today, by saying we provide all

of the information and then list the information that is

' relevant. And in fact, we might even attempt to take another
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look at the testimony to make certain that we are very clear.
His letter seems to distinguish between full
substance and everything in my copy. I Laven't seen yours,
so I don't know what he is really driving at, but there is
obviously some concern on the Committee staff, which I think
is misplaced.
COMMISSIONER AHILARNE: Ther« might have beer some
point that had been (inaudible) and in your transccipts

you said you would endeavor to provide full substance,

however (inaudible) and the implication could be then reached

that you give&him documents which you have to.
MR. PICKERING: Yes, we can straighten that out.

We cap leave the "in confidence" and it applies both to you

and us, and "in confidence" alsv applies to the SiR. There is

no "however".

CHAIRMAN HENDRIE: We are alsc are requested to supply

the relevant correspondence between ourselves and you, and
if you have any objection to our attaching our answers to the
letter, why =--

MR. PICKERING: I think we are gocing to do the sare
thing, so if you have no objection, we'll send them duplicates.
We have to make certain thaet our staffs know that we both
have the came view of the relevant correspondence.

CHAIRMAN HENDRIE: That's right, the collections.

COMMISSIONER KENNEDY: We can always solve that by

|
|
l
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bundiing up everything that exists and shipping all that
and let them decide what is relevant.

CHAIRMAN HENDRIE: Okay, let's see. I can't think

¢’ any othe urgent matters.

MR. SHEA: I was going to say that’speaking for the
staff, we certainly will endeavor to follow up with Lou's
peor i¢, as Cemmissioner Ahearne suggesteé,to try to make
sure, I guess, initially that we have all of the available
information; it is so scattered that we may gimply not have
it if it is older.

COMM 1SSIONER AHEARNE: Or within the Commission and

you cannct collect it.

MR. SHEA: That's right, or maybe in people's heads

and not written down. So wa would like to be sure we have

|
all of thut. '.
|

~pid you want to say anything about the technical ‘
T ey T ik . . . ;
economxeﬂ . for high-enriched or just pass_erf on that |

and maybe Lou coulc say ==
MR. NOSEN20O: I think it needs some talking, usually

can we get intc the theological guesticn of whether that materiall

is, in fact, appropriate in your export licensing process for
making a determination &het either on the export criteria or
on the inimicality guestici. But in practical matters, we have,u
in the past sunplied background information on what the

situation is with regard to HEU and the pocential conversion of
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it consistent with the President's policy. You are aware
of the President's policy. ’tL‘ e NEC

Also, the NRC staff is oqﬂits_asck and therefore,
all of the economic rationalej:; teck/mical raticnale, for
example that is prepared by Argonne,‘sgé-available to you,
and if there has been any problem in the past, I would assume
tl.at there would be no problem in the future.

Again, though, I would roint to the theological
question of whether this is a matter of policy, Presidential
policy and if we are facing this policy whether this is =--

COMMISSIONER KENNEDY: That is the issue.

You may not understand that when you are dealing
with a theQIOgical institution, theclogy becomes terribly
important.

CHAIRMAN HENDRIE: Okay, very good.

I think we could usefully withhold this tape and
I will ask your vote. Those in favor?

COMMISSIONER BRADFORD: Ave.

COMMISSIONER AHEARNE: Ave.

COMMISSIONER KENEDY: Aye.

CHAIRMAN HENDRIE: So ordered.

(Whereupon, the meeting in the above-entitled matter
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