UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

June 22, 1378

MEMORANDUM FOR: Chairman Hendrie
Commissicner Gilinsky
Commissicner Kennedy
Commissioner Bradford

FROM: hﬂ’Carlton R. Stoiber
' Assistant General Counsel

SUBJECT: INTERAGENCY COMMENTS ON
NRC'S MILL TAILINGS BILL

This memorandum is to inform you of the latest develcpments
. regarding comments received from Executlve Branch agencles
on NRC's propcsal to clarify the Commission's jurisdiction
over mill tailings. The Commissicn's draft bill (See
SECY-78-207 and -207A) was sent to OMB to obtain the views
af other affected agencies when the Commission determinec
that such an initiative would be desirable. On Wednesday,
June 14, 1378, a meeting was called by OMB to discuss th
Commission's draft legislation. FRepresentatives {rom CMB,
CEQ, EPA, DOE and Department cof Interior attended the
meeting; OGC, OPE, OELD and NMSS were represented on the
Commission's delegation. During the meeting three agencies
raised concerns abcut provisions of the NRC draft bill.
After offering a preliminary reaction to these comments,
we agreed to review the NRC submission to determine whether
the points raised could be accommodated. During the past
several days we have discussed scme possible apprcaches
with the other agencies, and have developed scme language
which might be included in the bill cr transmittal dccuments.
This memorandum will outline the concerns raised by other
agencies and indicats the status of our discussions at th
present time. With regard to most of the agency ccmments,
T believe we are close to reaching a resclution satil factory
to all parties. By the time of your meeting this afternoon,
additional specific language to resclve agency cor 2rns will
hopefully have been develcped.
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The Commission

Matters Raised by the Environmental Protection Agency

The most significant concerns about the bill were raised by
EPA, and primarily involved the issue of now EPA's regulatery
authority would be affected by the NRC legislatica.
1. The first issue raised by EPA was how the leglislation
would affect that agency's a‘tncr-' under R’CR&
(Resource Conservation and Recovery Act). Baslcally,
EPA wanted to be sure that “he scope and degree of
government control and authority over mill tailings
was clear, and that consistent standards would be
applied. A primary concern here apparently involves
nen-radiological toxic substances which might Ce
found in tailings. EPA noted that the NRC bdill ma-e
no reference to RECRA, as did the DCE reclamaticn
proposal which states that any standards develcped
» by EPA under RECRA will be applied by DOE in conduct-
ing the program. Therefore, EPA has suggested that
the NRC bill contain some mention ¢f RECRA, with an
indication that the Commission would agply standards }
consistent with RECRA. During the :23 meeting, lRC |
staff questioned the need fcor such a provisicn as {
being an unnecessary duplication of "”C authority.
However, the Commissicon should nsider whether it ‘
night not be desirable to -nclade some reference €
how EPA's RECRA aathoritj would be affected by th
NRC bill in either the Speaker letter or the sectlion- |
by-section analysis.
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2. EPA also was concerned about how the ag"la:i:ﬁ weuld
affect its authority under the Atcomic EZnergy Act. We
explained that the NRC proposal was not intended
abrcgate any of EPA's general authcritJ to set am
radiation standards. We agreed to dsvsalor 1
to make that fact clear, and have suggsset
that the matter be handled by including <

language on page 2 of the Speaxer letter:
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ommission -3- June 22, 1978

After considering our proposal, EPA has expressed a
greference for placing language of this type -- at
least == in the section-by-secticon analysis of the
NRC bill and perhaps, to make the matter abtsolutely
clear, also in NRC's proposed bill.

EPA also mentioned that the definition cf byproduct
material contained in the NRC bill would nct extend
Commissicn licensing authority to mills which were
using feed stock of less than 0.05 percent uranium.
Apparently there are some mills using such material
tc extract uranium. We agreed that this defect
should be cured, and suggested that the definiticn
used in the NRC bill be amended. We would propose
removing the reference to section 11(z)(2) of the
Atomic Energy Act, and to define byproduct material
as iacluding "the naturally ocecurring daughter of
uranium and thorium found in taillings or wastes
produced by the extract of concentrations of uranium
therium from any ore processeld primarily for its
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scurce material content." (Underlined material 1s
new.,) DO nas reviewed thi ;ro;csed language
shange and asked how this definition would apply

to pho s,nave tailings wh-ch might be processed for
their uranium content. In our view, such activitie
should be subject to NRC licensing; however, there

may be some remaining ambigui:ies in the definiticn
which should be clarified

PA also raised the issue of how mill tailings trans-
ferred to federal cwnership under the statute ccn’d be
regulated, and expressed the view that NRC regulaticn
of such tailings would be desirable. This alsc raises
the questiocn which arose during the hearings -efore
vunb essman Dingell, namely whether NRC legislation

hould include some provision for NRC meni orin; of
“ecla-med mill tailings piles after DOE's r°c1=ﬂatio1
program has been completed. TIn the Dingell hearings
it was =s*eed that NRC weculd develcp some =lternatives
4 m

Matters Raised 2v DCE

The Department of Energy was primarily concerned about
the relaticnshipy between the NRC proposal and 1ts cwn
tailings reclamation bill (H.R. 12335). DOCE suggested
that some language in the NRC bill or z:companying
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material should be made to make it clear that sites
covered bty the DOE program wcoculd te exempted from any
requirement for NRC licensing. It would be desirable
to clarify the fact that NRC does nct intend te dupli-
cate DOE oversight during the reclamation phase.
H:wever, the ques:ion mentioned above, about what

regulatory oversight might be appropriate with respect
*c reclaimed si es after the DOE program has been
concluded still requires an answer.

Matters Raised by the Department of Interior

Interior was primarily concerned that the regime estab-
lished by the NRC bill would not provide an opportunity
for Agreement States to impose their regulatory authority
on self-governing Indian tribes. By making mill tailings
a licensable byproduct material, the bill cculd have

the potential for such a result. Since at least four
mill tailings sites are owned by Arizona's Navajo

tribe, this matter is of some concern to Interior, in
trustee for the tribe. We suggested

4 - -~ -
its capacity as ¢ -
mamAT 2 - - . Ta e 4=} Saty B 4 - -l -~
handling the mast2r by the following inserticn con
I o vTes sy - 1 1 -
- - .
page 4 of NRC's Speaker letter:

"In this context, we would view Indian lands

as federally owned lands as legal title was
held in trust by the United States. All such
lands were subject to a rescluticn con aliena-
tion imposed by the United States. The pro-
visicn is not intended to affect the legal
relationship of self-governing Indian tribes

to the United States cr to the several states."

After considering this language, Interior has expressed
doubt about whether cur suggested approach adeguately
deals with the problem. Therefore, it may e desirable
to include in the statute some specific rertic: £ how
mill tailings sites on Indian reservations would Ce

handled.

Interior also questicned the desiradbility of an expliciec
statutory exclusion of NRC as an agency which might have
custody over an abandcned or docnated mill tallings site.
0i3 agreed that i1t would be tetter to leave che matter
0 resoluticn by the President. It woulld ssem reasdn-
able to expect that the President would recognize the
inappropriateness of giving a strictly regulatery asency



(
9
151
.A
wn
(€]
, .
O
S
|
wn
]

a land custody role. Therefore, we
statutory exclusion of NRC could be
pill.
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-XECUTIVE OFFICE OF THE .ESIDENT
{ioed” OFFICE OF MANAGEMENT AND BUDGET
N’ WASHINGTON. D.C. 20503

Honorable Jennings Randolph

Chairman, Committee on Environment
and Public Works

United States Senate

Washington, D.C. 20510

Dear Mr. CThairman:

The purpose of this letter is to provide you with the
Administration's views on the differing House and Senate-
passed versions of S. 562, "Nuclear Regulatory Commission
Authorizations." Your assistance in making these views
available to the conferees will be appreciated.

Emergency Planning and Reactor Licsnsing

2oth the House, ané Senate bills contain new and ccounjprenensive
srovisions on the relaticaship of Staze >lanning for radio-
logical emergencies witn nuclear reactor licensing. Section
202 of the Senate version makes (1) iszscance of operating
licenses for nuclear resactors contingant on Nuclear
Regulatory Cemmission (NRC) concurrence in a State's emer-
gency response plan and (2) continued cperation of currently
licensed plants contingent upon a State having an apgroved
plan by June 1, 1980. The section also provides new authori-
tise far Asvelopment bv N¥T »f _:ilesria and standards for
assessments of State plans and provicdes that these activities
be carried cut in consultation with Ihs rector of the
federai Lmecrgens, fansgerent Ayency (FEMA). Certain minimum
requirements for State plans are specified. Alternatively,

Section 104 of the House bill provides that NRC sheall (1)
establish, by rule, standards for response glans, (2) review
plans to assess their adeguacy, and (3) report on édetermina-
tions tc the Congress.

With respect to licensing restrictions, the Administration
corcurs with the views already exsressed to the conier2es DYy
the NRC that any such restrictions oe gprovided through rule-
making instead of statute. e telisve that administrative
flaxipility is essential in this arca, and accordingly, we
urye the cdeletion of thiese restrict.ons Curing confararce.
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WASHINGTON. O.C. 20803

Honorable Morris K. Udall

Chairman, Committee on Interior
anéd Insular Affairs

U.S. House c¢cf Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

The purpose of this letter is to provice

Administration's views on the differing

passed versions of S. 562,

Authorizations.”™ Your assistance in

available to the conferees will be appre

Emercency Planning and Reactor

“ia s

. RESIDENT
OFFICE OF MANAGEMENT AND BUDGET

y¢ with the
House and Senate-

"Muclear Regulatory Commission
making these views

ciated.

2oth the House and Senate bills contain new and COmpreiiensiv
provisicns on the rvelationsiip of State »lanning ~or radio~-
logical emeryencies with nuclesr resactor licensing. Section
202 of the Senate version makes (l) issuance of cperating
licenses for nuclear reactors contingent on x-clear
Regulatory Commission (MNRC) concurrence in a State's emer-

gency response plan and (2)

icensed plants contingent upon a State
plan by June 1, 1980. The section also
ties for development by NRC of criteria
assessments of State plans and provicdes
be carried out in consultation with the
Federal Emergency Management Agency (FEMA
requirements for State plans are
Section 104 of
establish, by rule, standards 4
glans to assess their adequ ecy, and
tions to the Congress.
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. - . <XECUTIVE OFFICE OF THE . ..ESIDENT
{.i. 83 OFFICE OF MANAGEMENT AND BUCGET
WASHINGTON, D.C. 22503

Honorable Morris K. Udall
s Chairman, Committee on Interior
and Insular Affairs
U.S. House of Representatives
Washington, D.C. 20515

Ky Dear Mr. Chairman:

The purpose of this letter is to provide you with the
Administration's views on the differing House and Senate-
passed versions of S. 562, "Nuclear Regulatory Commission
Authorizations."” Your assistance in making these views
available to the confsrees will be appreciated.

Emercency Planning anc Reactor Ligensing
Botn the House and Serate pills contain new and conrehénsive
provisions on the relationsiiip of State :lanning for radiec-
logical emeryencies with nuclsar rzacutor licensing. Section
?02 of the Senate version makes (1) isscance of opevatin
licenses for nuclear reactors contingent on liuclear
Regulatory Commission (HRC) concurrence in a State's ceier-
gency respgonse plan and (2) continued cgsraticn of currcn;ly

licensed plants contingent upon a State :avin" an agproved
plan by June 1, 1980. The section alsc provides new authori-
ties for develcocpment by NRC of criteria and standarés for
assessments of State plans and provides that these activities
be carried out in consultation with the Directecr of the
Federal Emergency Management Agency (FEMA). Certain minimum
reqnirements for State plans are specified. Alternatively,

Section 104 of the House bill provides tnat NRC shall (1)
establish, by rule, standards f{or respcnse plans, (2) reviasw
plans to assess their adeguacy, and (3) report on cetcrmina=-
tions to the Congress.

With respect to licensing restrictions, the Administration
concurs with the views already expressad to the confereses oy
the NRC that any such restrictions De preovided thves3ih rule-
maxing instead of stacute. e Lelieve t:at adminiscrative
flexivility is essential in this avea, and accordingly, ve
urge the deleticn of tnese restricticnsg f.2ing conlsyence.




Recuirements for Notice of Nuclear Waste Shicments

Notice to States. Both versions of S. 562 contain reguire-
ments for ~otice to be provided to the States £or certain
nuclear waste shipments. The Senate language is in Section
210 and the House language is in section 10S. The Department
of Transportation (DOT) has previously expressed the view
that such a statutory provision is unnecessary since the
Executive already has the authority to reguice such notifica-
tion and is exercising it via the rulemaxing process.

With regard to the specific provisions, Section 210 of the
Senate bill is clearly preferable to Secticn 105 of the House
bill because it would allow the NRC to exempt certain types
and quantities of waste. There are approximately 150,000
packages of commercial radicactive waste that are “*aﬂsoor.ed
annually and which are comprised, in large part, of rela-
tively harmless radiopharmaceutica’ waste material. Absent
such an exemption mechanism, the States would be flcoded with
essentially unimportant notifications.

Freferable to either version, heirever, weculd he a provision
where the .o.z-;ca“icn reguirement is confined to the tyvpes
cf shirp ments about which gesple are rost concarned hecause of
the ;395;3 ility, however prei:lematical, that a transooctation
accident could rasvlb in a catastropnic r=lazse o0f radfiaction.
Accordingly, DOT raccmmends that the notification provision
in S. 562 be amended by adding the werds "high-level” (and
in the Senate version, remov;.; the language giving the HRC
exemption autuor‘tv), s0 that in pertinent sart the bills
would read: "The (NRC] ... shall premulgate regulations
provid ing ‘or timely notifications ... pricr to the
transpor:c of high-level nuclear waste, including spent fuel
«ss" With such an amendment, ncotification would be preserved
for those shipments containing large guantities of
radicactivity, and the NRC would be relieved of the
responsibility of establishing the exempt categories by
requlation. We note that although it has a generally
understood meaning as a term of ar:, thare is presently no
statutory or regulatory definition of high-lavel nuclear
waste and the NRC would l..e to develcon cne %y ragulation.
foreign-Flag Vessels. Ther 2acht Of the notifie-
cation provision, should it 2t the 22partment
would like to aﬁd:es « The and Senate varsions
*ould Soth cover transport syt e o

teat this s:agld be made ex2 cracvead vrincinlas
3€ international law, a cour Li3tevall rsive
notification of entry into eS8 [ ANd Bemde
Acress & State bousdary) LDy *2L3LE STARACe
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movement of special nuclear material or byproduct
material by aiy mode, and any loading, unlcading, or
storage incidental thereto;

(2) the term "commerce" means trade, traffic,
commerce, or transportaticn, within the jurisdicticn of
ihe United States, (A) between a place in a State and
any place outside of such State, or (8) which affects
trade, traffic, commerce, or transportation described in
clause (A); and

(3) the term "nuclear waste storage installation”
means a facility or area the purpcse of which is to
contain nuclear byproduct material.

Safequards Information

A number of issues relating to Section 302(a)(l) cf the
House-passed bill have been identified by concerned Executive
branch agencies. These agencies are currently working with
NRC to address these ccncerns. In the near future, we
anticipate advising the conferees cn whether or not the
i3ministration faveors such a grovision. In any event, it is
likely that we will be recoimmending substantive changes.

Other Provisions
inally, %he Aadministration racommznds that the following
orevisions be deleted. e Btelieve that theose types of
provisions (l) provice unnecessarily Zetailed guidance con
=~atters which should se left to tne discration of the

Commission; (2) impese an unnecessary administrative and

workload burden on the Commissicn 2t a time when cresources

should be devoted to more urgent sucstantive matters; and (3)

would duplicate many activities that are alrecady underwvay.

Accordingly, we strongly recommend that the fecllowing De

omitted from the conference bill:

1. The language in Sections l0l(a)(2), (4), and (6) of the
Senate and House bills and secticn 101(a)(7) of the
Senate bill which specify the number of rersonnel to be
assigned to a garticular activity. Such reguivrcments
hamper effective gersonnel Tanagenant and, to the test of
cur xnowladge, ars unprecedentad in 'RC eauthorizing
legislation;

2. Secticns l0l(ec) and (8)(2), regsectively, of the Senate
and Bcuse bills which would r:3uice tine szsablisihiment of
a Senior Contract Review Zcarid., 7Ttz cdizcreticn to
estanlish and disestaslisn a cceaxd ghould re:iin with the




merely transiting through such waters. With respect 0O
foreign-flag vessels, therefore, the notification reguirement
should apply only when such a vessel is bcund for a U.S.
port. Therefore, we would suggest the following changes in
the two versions of S. 562. In the House version, that the
period at the end of the first sentence of secticn 105(a) be
changed to a comma, and that the following language be added:
"provided that, in the case of a foreign-flag vessel entering
the territorial waters of the United States, such notifica-
tion shall be reguired only where such vessel is bound for a
United States port." In the Senate version, we would recom-
mend that, in Section 210, the colon immediately before the
proviso be changed to a comma and the following language
added: T"except that, in the case of a foreign-flag vessel
entering the territorial waters of the United States, such
notification shall be reguired only where such vessel is
bound for a United States port ... "

Sabotage of Nuclear Facilities

Section 212 of the Senate bill and

Section 303 of the House
bill establish criminal sanctions for acts of sabotage
involving nuclear facilities. Althcugh the possible fine
appears to be unrealistically low ia the House 2ill, TOT much
srafers the languaze in the House prevision, which exténds
coeverage to certain aspects of transportation. as tihe iHouse
svovision now stands, nowesver, applicability of Sectiocn 303
is unnecessarily restricted to those instances when the
special nuclear material or byproduct material is actually in
a transportation vehicle. The present House wording, "in a
carrier," would not provide ccverage under the provision for
the material when it is in the hands of the shipper or wher

"
it is being loaded, unlcaded or stored inciden

DOT strongly ucges that Section 303 of the House 2ill, with

the following changes, be adopted by the conference
committee, in lieu of Secticon 212 of the Senate oill. Ffirst,
that the conference replace the possible $1,000 fine in the
House provision with the §$10,000 figure containad in the
Senate bill. Second, and most importantly, that cthe words
"contained in a carrier" in Section 303(a) of the Hous2 c5ill
be replaced with the following language: “"during 1ts
transportation in commerce ..." If thils change 1s nads,
Section 303(b) should te revised as iollcows:

(b) - xx

3 " . s 'l W o A e |
(1) the term "Lransportatisn” reiers O
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Cornissicn; otherwvise, it will likely vermain a gen‘aw;nt
feature 2f the Ceranission vhether nceded or not

_ 3. Section 10l(c) of the House LiIll recuives a majority vote
2 by the Cormissicn before entering into aay contract, in
' excess of $20,00C, for vesearch, study, or technical
assistance cn domostic safeguard rmatters. e belicve
that the time of the Commissionars siiould not be unduly
éiverted from natters of move pressing natxo1al concein.,
roreover, this kx*d cf activity should be the responsi-
| bility of the chairman as principal executive officer,:
? working within the ,cl‘cxgs established by the
' Commissicn., The proposed language weuld undermine the
| apility of the chairman to free the Commission of
involvement in implenenting detail; and

T

4, Sections 1C6, 204, ana 206 cf the Senate bill ingcse an
additicnal workload burden on the Commissicn at a ti
wihen efforts are already bLeing concentrated on sxﬁxlar

activities and other hich priority tasxs. Hos ec.zvely,
the@se scetions vequirze (l) &n indenendeat :CV-;J of the
cornaission's managensnt structuvre, LoCess, pISceiures,
ond opcrations; (2) sevpsration and juclication Of &
stionel Coantinvency #leng eid (3) an fivestigation and
sELdy GE cicounligasions gseblaie saping tue THEce nilde
Island accidunt.
In Ciusing, wWe urue tha conierees =S L cojuizant ol the
siued vecklioced and prograinciiec ond adnministrative coopllxe-
icies vaizsh will likely cesclt if the afcuenmsnuicned poovie
sicng ace inclucded in tia confuerense bill, a~lse, &8 notud .n
tiie Coinission's January 12, 1480 letter o the confecics,

. tie Comnrissicn is Jeveloging an Acticon Plan wiich " ... will
cuits2lidate and prioritize &ll of the iszssucs wiich have been
identified as a result of the varicus TUVII reviews."” As you
xnow, Comission Iimplenc antation of the Action Plan will ke a

‘ significant and ecssential undertaxing. Ve urge that addi-
tional workload burdens on the Commissicon be rinimized so
that implenentation of the action 2lin, cnce arpreved, ca
cracead in the rmost vificient and rasponcive manner,

Singeraiy,
(Sizmed) . oiz meintsTe
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