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MEMORANDUM FOR: Chairman Hendrie :N5

Commissioner Gilinsky -

Commissioner Kennedy
Commissioner Bradford

FROM: /"Carlton R. Stoiber
i

Actin 5 General Counsel e

h
SU3 JECT: LEGAL BASIS FOR NRC SUDGET REFERRAL @

TO OM3 [-||
Ie.

This office has been requested to analy e the issue of Ef

whether NRC is obliged under existing federal law to submit |T
its budget to Congress exclusively through OME. ;,

b. .-

The question has two aspects. Tne first aspect is whethe.
NRC must submit its budget request for OM3 review. A second
aspect is whether NRC is prohibited from making its unaltered
budget request available to Congress. ;

Whether NRC must submit its recuest through OMB

31 U.S.C. 5 23 states: "The head of each department and
establishment shall submit his requests for appropriations
to the Office of Management and Budget ..."

Section 2 of Title 31, " Definitions," provides that the term
" department and establishment" means:

"any executive department, independent commission, , .;

board, bureau, office, agency, or other establish-
ment of the Government, including any regulatory
commission or board, and the municipal government
of the District of Columbia, but [dces) not include
the legislative branch of the Government or the
Supreme Court of the United States." [ Emphasis
provided.]

.

It is beyond question therefore that NRC, along with other
independent co= missions, is included under the provisions of
this title, and must submit budget requests to CM3.

Contact:
:*.arj orie S . Nordlinger , OGC
632-1465!
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The Commission 2 July 28, 1978
,

Whether OM3 may crohibit NRC from making an independent cp
submission to Congress of its unaltered bucget recuest,

when NRC has submitted or is concurrently submitting
its recuest to CM3 ....

:.w.<

Our response to this issue must be somewhat equivocal. Thet u;

OM3 requirement of confidentiality is set forth in CM3
^~

Circular A-10, paragraph 3. That paragraph prohibits agen.cies g;.

from' making known to Congress their budget analyses requests E.
before the Administration transmits its budget in final form. ?:

Recent amendments to Title 31 of the United States Code t::
.

provide for concurrent transmittal of budget estimates or
requests by the Interstate Cc=merce Consission to Ccngress 5
and to the President or OM3. 31 U.S.C. 5 ll(j ) (1976). It

is further provided that no offices shall in any way impair
the free communication by the I.C.C. with Congress. The
significance of this provision for NRC and other independent -

regulatory agencies derives from the familiar principle of
legislative construction that to include one subj ect in the u

coverage of a statute is to exclude others of a similar h
type. The reasoning behind this principle is simple. 3y b-

| making this prevision for I.C.C., Congress has shown an b
awareness of a problem and has given only the I.C.C. '

'

special treatment. Otherwise, Congress (which is obviously
conscious of the existence of other independent regulatory ,

agencies) would have also included them. [
.

yurther, the NRC has regarded itself as covered by directives
of OM3 budget circulars (see the attached l'RC replies submit-
ted in March 1976 to Congressman Mess's oversight inquiries), , . . . ,

and has complied with the OM3 directive. I
in '

1On the other hand, various Members of Congress have articu- z

Flated the strong policy argument that independent agencies
possess a different character than agencies of the Executive
Branch and that this special status makes it desirable for

i them to be free to cc=municate directly with Congress.

|
Since budget apprcpriations will affect the very atility of
an agency to implement programs, it would seem to be of the
highest importance that agency views be available for Con-
gressional consideration. If OM3 or the Executive 3 ranch
were able to supply countervailing arguments why the execu- -

tive required total confidentiality in preparing the overall
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The Cer:: mission 3 July 28, 1978 m .-

;::
"MFederal Budget, which must include the budgets of independent

regulatory cocmissions, those considerations would need to . . . . .

be weighed in the balance. This Office is not able to p.i!~

address the respective merits of such countervailing policy
interests.

v:.

Attachments: }.:i
As stated !:5
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V. INDEPENDENCE

-
.

QUESTION 21 List and briefly describe all outstanding Executive
Orders and OM5 circulars that are applicable or arguably
applicable to.your agency, noting both those with which ,

you comply and those, if any, with which you have deter-
mined no: to ecmply. For the latter cases, state your g
reasons for non-compliance. 'E

.

...

E'.-

ANSWER b
L

. . . .

The position of the NRC on the applicability of Executive Orders and :
OM5 circulars was addressed by the General Counsel in response to an
incuiry from Common Cause in 1975. In a letter dated December 22, 1975,

[, . .ithe General Counsel statec that the NRC " view of Executive Orders has
cepended on the circumstances. The obvious issue is one of Ccngressional F
e xce c:a ti ons . " One obvious exampie of an applicable order is E.O.11552, ,L

which established a uniform national regime for national security purposes.
A copy of that letter is attached. On Acril 5,1975, Senator Ribicoff

,

addressed the acclicability cf Exact:ive Orders to independent recul ato ry
a:encies and reflected some cf :na same concerns that NRC has on :nis ,.

i s's ue . 124 Cong. Rec. No. as, S ?552-54 (Daily ed. April 5,1978).
~"

A::achment 1 is a list of all Executive Orders issued since the inception
of the NRC in January 1975, with which the NRC is in ccmpliance or is -

presently evaluating the implementation of. The list is curren as of
April li,19 78.

The NRC complies with all applicable CM5 circuiars. A::achment 2 contains
thc list and is current as of April li, '1978.

The NRC complies with all applicable OM5 bulletins. Attachment 3 contains
that list and is curren as cf April 13, 1978.
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Mr. Kenneth,J. Guido, Jr. L.1

Gcncral Counsel Cecr.cn Causo .
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PROCEIDINGS AND DEBATES OF.THE ha- natus smes . CONGRESS, SECOND SESSION

a/ A:merica
i *

V91. m WASHMGTON, FRID AY, J UNE 23, 1973 No.97

Senate
(Legisisttoe day e '1'7cenesdey ftcy f y, tsfg3

ICEFEDENT REOULATCRY CCD:ISSION ACT

m8tt'j *;*,9, g".",,,8| '.y.".f"%8**
3

'. t:: cation for :ndepende:1 ::a:us. Can.

p;., ,.,,. i.,.,,.c g,,g,, _ *Ea ,;m,,;;. , . . .r ',
av .su. 01 cr>r (for himself. ur. --

of em Co= n: = nreacore dec:.s:o:s
rnas intendw thatreur. and .su. arneerrs: ,, s. _ .,,,3. ,.x n-e o d

. ;c-

cou.e =n to su.s. no. A n;: to tmarove me cututy .

of redsrai rerdaterr aspo:nt= ants. to 2"t "u w *ntro'a*ad sun r' 52e= or ts'm
aa

a == ranc come.ee of Congsaa,
canfy me mdepenemt v.at.us o,f tae ts. ne co====== an =ot complete.

.

y,,3 ,,,,,.m,

,3 8 ' ** . ,, t, e, ,,", ,2,. ,,*'85""****'''#*"'..*".*I.'.Ideseeest Com.== ens. to "- teun. *
-

17 indeDendent; not are they ut. account. **due Lafgence and con."Jcts af interest ts ' ante. Con:rass adopted tne inws ::st E'"E.-IIOLA e8 """ * * . * * " * "I rederai ngutation. and for other pu.r. Created the agesc2es and ds.*=ed the;r *

posee: to the Co:Unittee ett Govern. mandate. Congress passes en their ap. autho-;ty. The Govern 9tata! Mairs
mental M413. propria doc.s. a4 condue:s reeda.r Co==;ttee recc:17 res.ewed t?.e s;tus.

ruoamsme asss.arost sensasissses see oversight of the:r act: ens. *|"he Preside : tion = taa: regard ts veh=e V of its
- res;:a;c r refor::- s dy. Oe 0 3 Re.Mr. Ct.tN!t. Mr. President today we g gg - , g r,c.e

crga.J.auen Project a;re has cc c:adedo er for the Sanate cons:daracon leg * n.. a.e..
tslation whach st 2 :ny 021:103. sig* t.5e ageseles. Wath the a[vsEe'and ces a s:= Car M m m s: m cem =::.e' found w:s that the st:*;;? : cc ;rci and
narcastly improve the quanty sad efa sent of ee Sena*.a. the Fras: dent s2 Co3due court Cases farted w:dPly Dom
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COMMENTS - S. 3240
INDEPENDENT REGULATO?.Y COMMISSION ACT

The stated purpose of the sponsors of S. 3240, the Indepencent
Regulatory Commission Act, is to improve the quality of
regulatory appointments, to assure the independent status of
the independent commissions, and eliminate undue influence and
conflicts of interest in the regulating process. The Nuclear
Regulatory Conmission (NRC) is one of twelve agencies specific-ally identified as subj ect to the legislation.
The Nuclear Regulatory Commission endorses the aims of the
legislation. The i=portance of ensuring that regulatory
commission members are intelligent, experienced, and diligent
men or women of probity cannot be doubted. Further, it is
beyond. question that in order to fulfill the Congress's
expectation of an independent decisionmaking process, these
commissioners nust operate without the pressures of special
interest groups, without even the appearance cf a conflict
of interest and without unauthorized political pressure from
any branch of government. Most particularly, independence
frca the executive branch must be protected in crder te
conferm to the overall Cengressional purpcse.in establishingsuch agencies.

These comments will discuss the legislation 's previsionr,
focusing on any problem areas we have been able to identifywith regard to the application of a provision to NRC.
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Indeoendence froi- the Executive 3 ranch p
In Sudget Recuests and Legislative Recorrendatiens .

(Sections 7 and c) d

,

S. 3240 provides that the executive branch shall not have
authority to require an independent cc ission Oc submit
budget recuests (Section 7) or legislative recc mendations
(Section.8) or testimony (Section 8) fer approval cr review .

before the agency submits them to Congress. The proposed
legislation calls for concurrent submissicn to the executive .

branch and to Congress..

The effect of the provision would permit independent ecmmis-
siens to make known their views directly to the Congress.
Such legislation would enhance the independence of the
cc missions. Congress has already enacted a similar provi-
sion for.the Interstate Cetmerce Cc==ission with regard to
its budget requests. See 31 U.S.C. 5 11(j)(ic76). Other

.

agencies appear now to be bound to submit budget requests. *

See attached Analysis of Legal Basis fcr I:EC's Submission
cf Sudret to OM3.

Concerning the ability of independent agencies Oc make kncwn
i their views on legislation, OM3's requirement'that independent

agencies submit bill comments exclusively through them is
based en a legal footing that is less clear than the budget
submissicn requirement. Nonetheless, NRC has generally
cceplied with OM3 requirements, not only because a legal
case could be made for such cc=pliance, but because it was a
reasonable way of keeping the Cc=:ission infer:ed about
Administration policy so that, to the extent censistent with
its regulatory mandate, the NRC would not inadvertently
adopt a position inconsistent with government-wide policy.
This history may have created sufficient precedent to war-

~

rant explicit legislative clarification, as set fcrth in
S. 3240.

.

In addition to enabling the Congress to receive directly the
independent agencies' views about their rescurce needs and
their positions en pending legislation, such a provision
eculd significantly expedite Congressional receipt of agency
cenments.
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EXECUTIVE ORDERS

Sec. 3. Section 9.6 of the Civil Service Rule II (5 CTR 9.6) isa:nended by adding a cew subsection (c) as follows:
"(c) The Com=fssion shall include in its annual report a current

listing, by agency, of all positions authorized to be filled by I.imited
fExecutive Assignment.".
ISec. 4. Section 9.20 of Civil Service Rule IX (3 CFR 9.20) is amend- jed by addi.nr a new subsection (f) as follows:

"(f) The Commission shall include in its annual report a current list-
ing, by agency. of all positions authorized to be filled by Noncareer Ex.
ecutive Assignment."

J:wr CAarra
Tut WHITE Hot:st.

'

afarch 7,1978.

No.12044

Mar. 23,1978, 43 F.R.12661

OfPROVING GOVERNMENT REGULATIONS
As President of the United States of America, I direct each Executive

Agency to adopt piocedures to improve existing and future regulations.
Section 1. Policy. Regulations shall be as simple and clear as pos-sible. They shall achle-e legislative goals effectively and efficiently.

They shall not impose unnecessary burdens on the , economy, on indi-
viduals, on public or private organizations, or on State and local gov-
ernments.

To achieve these objectives, regulations shall be developed through a
process which ensures that:

ta) the need for and purposes of the regulation are clearly estab-lished;
(b) heads of agencies and policy officials exercise effective over-

sight;

(c) opportunity exists for ear!y participation and comment by other.
Federal agencies. State and local govern =ents, businesses, or-
ganizations and individual members of the pubitc; i

(d) meaningful alternatives are considered and analyzed before the !

regulation is issued; and
(e) cotsp!!ance costs, paperwork and other burdens on the public

are minimized.
Sec. 2. Reform of the Process for Developing Significant Regulations.

Agencies shall review and revise their procedures for developing regula-
tions to be consistent with the policies of this Order and in a manner
that minimizes paperwork.

Agencies' procedures should fit their own needs but, at a minimum,
these procedures shall include the following:

(a) Semiannual Agenda of Regulations. To give the public ade-
quate notice, agencies shall publish at least sem! annually an
agenda of significant regulations under development or review.
On the first Monday in October, each agency shall publish in
the FEDERAL REGISTER a schedule showing the times during
the coming fiscal year when the agency's semiannual agenda will
be published. Supplements to the agenda may be published at
other times during the year if necessary, but the semiannual
agendas shall be as complete as possible. The head of each
agency shall approve the agenda before it is published.
At a minimum, each published agenda shall describe the regu-
lations being considered by the agency, the need for and the

9680
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EXECUTWE ORDERS h,
legal basis for the action being taken, and the status of regu- tw*&M.

' . f@'O. ;;F" slations previously listed on the agenda.
Each item on the agenda shall also include the name and tele- |*i|phone number of a knowledgeable agency official and, if pos- *

g.
sible. state whether or not a regulatory analysis will be re- '_ "

t
The agenda shall also include existing regulations

scheduled to be reviewed in accordance with Section 4 of thia ? -- D.. iquiret , ~

E.M.MDOrder.
(b) Agency Hea i Oversight. Before an agency proceeds to develop [Mh%$

significant new regulations. the agency head shall have re- ; q ag
viewed the issues to be considered, the alternative approaches ! A 4

,

.

to be explored, a tentative plan for obtaining public comment. i ! ! ~

and target dates for completion of steps in the development
} |

'

,, . .

of the regulation. g--

;4Agencies shall give theOpportunity for Public Participation.
public an early and meaningful opportunity to participate in j f gg(c)

the development of agency regulations. They shall consider a -@NM,
variety of ways to provide this opportunity, including (1) pub- '

I- d(2) hold-lishing an advance notice of proposed rulemaking; f
ing open conferences or public hearings; (3) sending notices -

* g-
of proposed regulations to publications likely to be read by those 6 _. 'affected; and ( 4) notifying interested parties directly.
Agencies shall give the public at least 60 days to comment on { '

proposed significant regulations. In the few instances where J*

agencies determine this is not possible, the regulation shall be '

bli-@-accompanied by a brief statement of the reasons for a shorter [7
time period. pdj @b(d) Approval of Significant Regulations. The head of each agency. (-qQ,shallthe designated official with statutory responsibility. }, M.L -vof
approve significant regulations before they are published for g M i;i[ E a ,
public comment in the FEDERAL REGISTER. At a min!=um, [.$gj'ef

this official should determine that: ? -QW.
(1) the proposed regulation is needed: jdjMy
(2) the direct and indirect effects of the regulation have been h)M_

adequately considered; .

alternative approaches have been considered and the least ).
._

(3)
burdensome of the acceptable alternatives has been chosen; j' "

an adequate(4) public comments have been considered anu ".9'
response has been prepared- r

(5) the regulation is written in plain English and is untier- JM-1
standable to those who must consply with it; f',-D.d
an estima*.e has been made of the new reporting burdens or 5 *M(6)
recordkeeping requirentents necessary for comp!!ance with [ %ky
the regulation; 'M~h
the name, address and telephone number of a knowledge- D M(7)
able agency official is included in the publication; and

(S) a plan for evaluating the regulation af ter its issuance has @hk?f5fN4:W.1
been developed. [[h

(e) Criteria for Determining Significant Regulations. Agencies F"' vf eshall establish criteria for identifying which regulations are [. 1,

Agencies shall consider among other things: (1) C, .significant.
the type and nuc2ber of individuals, businesses, organizations. If_c.
State and local governments affected; (2) the coc2pliance and f7Tfreporting requirements likely to be involved; (3) direct and 11 -6.
indirect effects of the regulation including the effect on compe- d . - Q.,,f

. tition; and (4) the relationship of the regulations to those of p &

other programs and agencies. Regulations that do not meet an (j; .%
agency's criteria for determining significance shall be accom. L.. . .;,

panied by a statement to that effect at the time the regulation f t' ' ''

ris proposed.
;I

.
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EXECUTIVE ORDERS

Sec. 3. Regulatory Analysis. Some of the regulations identified as
significant =av have =ajor econornic consequences for the general ecoco-
my, for individual industries, geographical regions or levels of govern-
n2 ent. For these regulations agencies shall prepare a regulatory analysis.
Such an analysis shall involve a careful examination of alternative ap-
proaches early in the decision-making process.

The following requirements shall govern the preparation of regulatory
analyses:

(a) Criteria. Agency heads shall establish criteria for determining
which regulations require regulatory a alyses. The criteria
estab!!shed shall:
(1) ensure that regulatory analyses are performed for all regu-

laticas which will result in (a) an annual effect on the
economy of $100 million or more; or (b) a major in-
crease in costs or prices for individual industries, levels

of government or geographic regions; and
(2) provide that in the agency head's discretion. regulatory

analysis may be completed on any proposed regulation.
(b) Procedures. Agency heads shall establish procedures for

developing the regulatory analysis and obtaining public com-
ment.
(1) Each regulatory ana. lysis shall contain a succinct state-

ment of the problem; a description of the major alterna-
tive ways of dealing with the problems that were considered
by the agency; an analysis of the economic consequences.

of each of these alternatives and a detailed explanation of
the reasons for choosing one alternative over the others.

(2) Agencies shall include in their public notice of proposed
rules an explanation of the regulatory approach that has
been selected or is favored and a short description of the
other alternatives considered. A statement of how the
public may obtain a copy of the draft regulatory analysis
shall also be included.

(3) Agencies shall prepare a final regulatory analysis to be
made available when the final regulations are published.

Regulatory analyses shall not be required in rulemaking proceedings
pending at the time this Order is issued if an Economic Impact Statement

|has already been prepared in accordance with Executive Orders 118 1
I

and 119 4 9. '

Sec. 4. Review of Existing Regulations. Agencies shall periodically
i

review their existing regulations to determine whether they are achieving
the policy goals of this Order. This review will follow the same pro-
cedural steps out!!ned for the development of new regulations.

In selecting regulations to be reviewed. agencies shall consider such
criteria as:

(a) the continued need for the regulation;
(b) the type and number of complaints or suggestions received;
(c) the burdens imposed on those directly or indirectly affected by jthe regulations;

4

(d) the need to simplify or clarify language;
l(e) the need to ellIntnate overlapping and duplicative regulations;
|and

(f) the length of time since the regulation has been evaluated or I
the degree to which technology. economic conditions or other

1factors have changed in the area affected by the regulation. i

Agencies shall develop their selection criteria and a listing of possible 1

regulations for initial review. The criteria and listing shall be published
for comment as required in Section 5. Subsequently, regulations selected
for review shall be included in the semiannual agency agendas. |

|
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Each agency shall review its existing process for developing "h'r*-
|Sec. 5. Implementation. !

,

fa) 3 .
regulations and revise it as needed to comply with this Order. Tg; yWithin 60 days after the issuance of the Order, each agency

, 0 ,

shall prepare a draft report out!!ning (1) a brief description hVtlih&5%
of its process for developing regulations and the changes that
have been made to comply with this Order; (3) its proposed Q ,'yj*

b'- -

criteria for defining significant agency regulations; (3) its b ~ ,

proposed criteria for identifying which regulations require *

| 7
regulatory analysis; and (4) its proposed criteria for selecting 1 e.,tg;i
existing regulations to be reviewed and a list of regulations

$" %$|'that the agency will consider for its initial review. This re- |!
port shall *,e published in the FEDERAL REGISTER for public

A copy of this report shall be sent to the Office of ,j
comment. | '

Stanagement and Budget. ?

(b) After receiving public comment, agencies shall submit their y
-- ~

revised report to the Offlee of Management and Budget for
approval before final publication in the FEDERAL REGISTER.

,,,

(c) The Office of Management and Budget shall assure the ef- h(
'

';
E

fective implementation of this Order. OMB shall report at [.least semiannually to the President on the effectiveness of the +-
Order and agency compliance with its provisions. By May 1. I
1380. OMB shall recommend to the President whether or not f.=s, _ ._
there is a continued need for the Order and any further steps j.

' '

or actions necessary to achieve its purposes, 4

Coverage. I%Sec. 6.
As used in this Order, the term regulation means both rules and b . _,

"
(a)

regulations issued by agencies including those which establish
"b_conditions for financial assistance. Closely related sets of regu- *

!ations shall be considered together. C* T dr>
(b) This Order does not apply to: ;&N

regulations issued in accordance with the for=al rule:naking '- ~~C(1)
provisions of the Administrative Procedure Act (5 U.S.C. 'yg
556, 557);

(2) regulations issued *rith respect te a military or foreign p ~gg
~

.
.aff airs function of the United States; +

(3) : natters related to agency management or personnel;
(4) regulations related to Federal Government procurement; g

. 4

(5) regulations issued by the independent regulatory agencies; * %
.

or %

(6) regulations that are issued in response to an emergency or 8ggoverned by short-term statutory or judicial fwhich are
deadlines. In these cases. the agency shall publish in the ; _ -

FEDERAL REGISTER a statement of the reasons why it is * .e
impracticable or contrarv to the public interest for the
agency to follow the proaedures of this Order. Such a

;. ..

*

f
state nent shall include the name of the policy official %Q, 4

pgg",.;,responsible f or thi' determination. g .y ., I
| This Order is intended to improve the m11+y of Ex?cutive

g;-mN' y/JSec. 7.
Agency regulatory practices. It is not intended. ' r .rea delay in the1 r.,
process or provide new grounds for judicial review. Nothing in this

,

yJ ;*A~ Oif
Order shall be conside ed to supersede existing statutory obligations gov- (' f.@$

, * . .

Qetnisg rulemaking.
Unless extended. this Executive Order expires on June 30, p

Sec. 8 p. :y y
M iy1980. r.

JntxT CARTrn
{ _" 'Nij WTur WntTE IIot-sr. th . . ;._m..tla rch 23, 1978.
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