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1. PRELIMINARY STATEMENT
.

I-1 This proceeding involves the application of Consumers Power Company
-

c
-

'

(Consumers or Applicant) for permits authorizing the construction of two
.

pressurized water nuclear power reactors, designated as the Midland Plant,

Units 1 and 2. The proposed facilities are to be located on the Applicant's

site adjacent to the Tittabawasee River in Midland County, Michigan. The

units are designed to operate at 482 MW(e) and 818 MW(e) respectively

(Stafford - Transcript (Tr.) 9244 and Consumers Power Company application

for licenses for Midland Units - Docket Nos. 50-329A, 50-330A) .

I-2 The application for the proposed facility was reviewed by the Depart-

ment of Justice pursuant to the provisions of Section 105 of the Atomic Energy

Act of 1954, 68 Stat. 919, 42 U.S.C. 2011-2296 at 2135 as amended by P.L.

91-560, 84 Stat.1472 (December 19,1970) and by the Staff of the Atomic

Energy Commission (Stdf) . The results of the Department's review are con-

tained in a letter of advice to the Atomic Fnergy Commission dated June 28,

1971 in which the department concluded that the issuance of unconditioned

construction permits may maintain a situation inconsistent with the antitrust

laws and accordingly recommended : hat a hearing be held pursuant to

. Section 105 of the Atomic Energy Act.

.

-
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I-3 Subsequently petitions to intervene were submitted to the Atomic - .

Energy Commission by Wolverine Electric Cooperative, Inc., Northern
.

' Michigan Electric Cooperative Inc. and several Michigan Municipals #
.

(see Petitions to Intervene filed on Septem er 30, 1971 and October 4

1971).

I-4 The AEC Staff, in its answers to these petitions supported the admis-

sion of the petitioners as parties in view of the issues involving alleged

anticompetitive practices by the Applicant (see Answers of AEC Staff filed

on October 15, 1971 and November 19,1971).

I-5 On April 19, 1972, the Atomic Energy Commission's Notice of Antitrust

Hearing was published in the Federal Register (37 FR 7726). An Atomic

Safety and Licensing Board (Board) was established in accordance with

the Atomic Energy Act and the Commission's regulations on April 11, 1972.

The Board's notice for the first prehearing conference in this proceeding

was issued on April 19, 1972.

I-6 The parties to this proceeding are the Applicant, the Regulatory

Staff, the Department of Justice, Wolverine Electric Cooperative. Inc. ,
,

i

Northern Michigan Electric Cooperative, Inc. , and the cities of Traverse
^

| City, Grand Haven, Holland, Zeeland. Coldwater, and the Michigan Municipal
|

.
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Electric Association (collectively, Wolverine, Northern Michigan, the
.

Cities and the Municipal Association constitute the " joint intervenors") .
*

.
. e

- I-7 This is a contested proceeding within the meaning of the Commission's

regulations in 10 CFR 52.4(n).
,

,

-
.

,

4

*

%

"
m
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II . RELEVANT ~ ISSUES IN CONTROVERSY ,

, !

Prehearing Conference Order of the Atoraic Safe ^y and Licensing Board,
August 7,1972,~ page 3. -

-
.

e

II-1 The substantive issues in this case, as set out tv the Board, are
'

as follows: (a) whether Applicant has the power to grant.or deny access

to coordination; (b) whether Applicant has used this power in an anticom-

petitive fashion against the smaller utility systems; (c) whether Applicant's

said use of its power has brought into existence a situation inconsistent

with the antitrust laws, which situation would be maintained by activities

under the licenses that Applicant seeks.

.

O

e
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III. STATUTES INVOLVED
.

.

The following statutory materials are pertinent to this preceeding:
.

^~

A. Atomic Energy Act, $105(a) and (c); 42 U.S.C.A. 2135

(December 10, 1970).

a. Nothing centained in this Act shall relieve any persen
from the operation of the following Acts, as amended,
'An Act to protect trade and cc~=erce against unlawful
restraints and =cnopolies' approved July second,
eighteen hundred and ninety; sections seventy-three
to seventy-seven, inclusive, of an Act entitled 'An
Act to reduce taxatien, to provide revenue fer the
Govern =ent, and for other ::urposes' approved August
twenty-seven, eighteen hundred and ninety-four: 'An
Act to supplement existing laws against unlawful
restraints and conclolies, and for other purpcses'
approved October fifteen, nineteen hundred and four-
teen; and 'An Act to create a Federal Trade Cc =issien,

to define its powers and duties, and for cther purposes'
approved Septe=ber twenty-six, nineteen hundred and
fourteen. In the event a licensee is found by a court
of competent jurisdiction, either in an original acticn
in that court or in a proceeding to enforce er review
the findings or crders cf any Government agency
having jurisdiction under the laws cited above, to
have violated any of the provisions of such laws in the
conduct of the licensed activity, the Co missien may
suspend, revoke, or take such other action as it may
deem necessary with respect to any license issued by
the Commissien under the provision cf this Act.

8 E 3

c. (1) The Cc~a=issien shall prc=ptly transmit to the
- Attorney General a ecpy of any license applicatien pro-

.
vided for in paragraph (2) of this subsectien, and a
copy of any written request provided for in paragraph
(3) of this subsection: and the Atterney General shall,
within a reasonable ti=e, but in no event to exceed
180 days after receiving a ecpy cf such application or

.

, - , - - _ . , _ . . _ _ , , . . . . . , . . . - , .,. _ _ . _ - - . _m~
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written request, render such advice to the Commission
.

as he determines to be appropriate in regard to the finding -

to be made by the Commission pursuant to paragrpah
(5) of this subsection. Such advice shallinclude an '

.- explanatory statement as to the reasons or basis therefor. "
,

(2) Paragraph (1) of this subsection shall apply to an
'

application for a license to construct or operate a utiliza-
tion or production facility under section 103: Provided,
however. That paragraph (1) shall not apply to an
application for a license to operate a utilization or pro-
duction facility for which a construction permit was
issued under section 103 unless the Commission deter-
mines such review is advisable on the ground that
significant changes in the licensee's activities or propos-d
activities have occurred subsequent to the previous
review by the Attorney General and the Commission
under this subsection in connection with the construction.
permit for the facility.

* * *

(4) Upon the request of the Attorney General, the
Commission shall furnish or cause to be furnished such
information as the Attorney General determines to be
appropriate for the advice called for in paragraph (1)
of this subsection.

(5) Promptly upon receipt of the Attorney General's
advice, the Commission shall publish the advice in the
Federal Register. Where the Attorney General advises
that there may be adverse antitrust aspects and recommends
that there be a hearing, the Attorney General or his
designee may participate as a party in the proceedings
thereafter held by the Commission on such licensing .

matter in connection with the subject matter of his advice.
The Commission shall give due consideration to the advice .,

'

received from the Attorney General and to such evidence -

as may be provided during the proceedings in connection
with such subject matter, and shall make a finding as to
whether the activities under the license would create
or maintain a situation inconsistent with the antitrust
laws as specified in subsection 105a. -

- , . _ . , . , .. - - - . - , . _ _ , , - - . - . - - - . - - . . . - - - -- _.
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(6) In the event the Commission's finding under para-
~

graph (5) is in the affirmative, the Commission shall
,

also consider, in determining whether the license should
. be issued or continued, such other factors, including

.

-
' '

the need for power in the affected area, as the Commission
shall have the authority to issue or continue a license-

-

as applied for, to refuse to issue a license, to rescind
a license or amend it, and to issue a license with such
conditions as it deems appropriate.

(7) The Ccmmission, with the approval of the Attorney
General, may except from any of the requirements of this
subsection such classes or types of licenses as the Com-
mission may determine would not significantly affect
the applicant's activities under the antitrust laws as
specified in subsection 105a.

(8) With respect to any application for a construction
permit on file at the time of enactment into law of this
subsection, which permit would be for issuance under
section 103, and with respect to any application for an
operating license in connection with which a written
request for an antitrust review is made as provided
for in paragraph (3), the Commission, after consultation

; with the Attorney General, may, upon determination that
such action is necessary in the public interest to avoid
unnecessary delay, establish by rule or order periods
for Commission notification and receipt of advice differing
from those set forth above and may issue a cor.struction
permit or operating license in advance of consideration

,
' of and findings with respect to the matters covered

in this subsection: Provided. That any construction
permit or operating license so issued shall contain
such conditions as the Commission deems appropriate

,
to assure that any subsequent findings and orders of
the Commission with respect to such matters will be

- given full force and effect.
.

e

O

|
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The Sherman Antitrust Act. / An Act To protect trade against -

1B.
unlawful restraints and monopolies. Fifty-First Congress. -

approved July 2,1890 (26 Stat. 209, as amended; 15 U.S.C.
1). (26 Stat. 209: 50 Stat. 693; 15 U.S.C. (1) and (2) (1970)) . [,,

Section 1. Every contract, combination in the form of trust
or otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations, is hereby
declared to be illegal, contracts or agreements prescribing
minimum prices for the resale of a commodity which bears,
or the label or container of which bears, the trade mark,
brand, or name of the producer or distributor of such commodity
and which is in free and open competition with commodities
of the same general class produced or distributed by others,
when contracts or agreements of that description are lawful as
applied to intrastate transactions, under any statute, law,
or public policy now or hereafter in effect in any State,
Territory, or the District of Columbia in which resale is to
be made, or to which the commodity is to be transported for such
resale, and the making of such contracts or agreements shall
not be an unfair method of competition under section 5, as amended
and supplemented, of the act entitled, "An act to create a
Federal Trade Commission, to define its power and duties,
and for other purposes." approved September 26, 1914:
Provided further, That the preceding proviso shall not make
lawful any contract or agreement, providing for the establish-
ment or maintenance of minimum resale prices on any commodity
herein involved, between manufacturers, or between producers,
or between wholesalers, or between brokers, or between factors,
or between retailers, or between persons, firms or corporations
in competition with each other. Every person who shall make
any contract or engage in any combination or conspiracy hereby
declared to be illegal shall be deemed guilty of a misdemeanor,
and, on conviction thereof, shall be punished by fine not ex-
ceeding fifty thousand dollars, or by imprisonment not exceeding -

one year, or by both said punishments, in the discretion of the
court.

.

J/ The Sherman Antitrust Act is published above as amended by Public
No. 314 (Miller-Tydings Act), 75th Congress, approved August 17,
1937 (50 Stat. 693), which added the two provisos at the end of the

| first sentence of section 1. ^

!

i
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.

MONOPOLIZING TRADE: PENALTY (26 Stat. 209; 15 U.S.C. 2).
.

-

Sec. 2. Every persen who shall =encpolize or atte=pt to
' =onopolize, or combine er conspire with any other person er

,

-
persons, to =cnopclize any part of the trade er ec==erce a=eng
the several States, or with fcreign nations, shall be deemed
guilty of a misde=eaner, and, en conviction thereof, shall be
punished by fine not exceeding fifty deusand dellars, or by
i= prison =ent not exceeding ene year, er by both said punish-
=ents, in the discretion of the court.

C. The Clavten Act, $7. acquisition by ccrporation of stock er
assets of another corporatica (38 Stat. 731: 15 U.S.C.18),
(1970).

Sec. 7. t'

That no corporatien engaged in ce==erce shall acquire,
directly or indirectly, the whole or any part of de stock or other
share capital and no ccrporation subject to the jurisdiction of the
Federal Trade Cc==ission shall acquire the whole er any part of
the assets of ancther corporatica engaged also in ec==erce, where
in any liae of commerce in any section of the country, the effect
of such acquisition may be substantially to lessen competitien,
or to tend to create a =enopoly.

No corporation shall acquire, directly or indirectly, de whole
or any part cf the stock er other share capital and no corporation
subject to the jurisdiction of the Federal Trade Cc==ission shall
acquire the whole er any part of the assets of one er =cre
corpcrations engaged in ce==erce, where in any line of
ce==erce in any sectien of the country, the effect of such
acquisitien, of such stocks er assets, er cf the use of such
stock by the voting er granting cf proxies er ctherwise. =ay be
substantially to lessen ec= petition, er *.o tend to create a =ccepcly.

-

J/ Public No. 599 (Celler-Kefauver Anti =erger Act) Sist Ccngress,
, approved Dece=ber 29, 1950, amended Section 7 to read as set forth

. above (64 Stat.1125).

.

-

e
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This section shall not apply to corporations purchasing such -

stock solely for investment and not using the same by voting -

or otherwise to bring about, or in attempting to bring about,
, the substantial lessening of competition. Nor shall anything

~

,

contained in this section prevent a corporation engaged in .

commerce frcen causing the formation of subsidiary corporations
for the actual carrying on of their immediate lawful business,
or the natural and legitimate branches or extensions thereof,
or from owning and holding all or part of the stock of such
subsidiary corporations, when the effect of such formation is
not to substantially lessen competition.

Nor shall anything herein contained be construed to prohibit
any common carrier subject to the laws to regulate commercei

'

from aiding in the construction of branches or short lines so
located as to become feeders to the main line of the company so
aiding in such construction or from acqturing or owning all
or any part of the stock of such branch lines, nor to prevent
any such common carrier from acquiring and owning all or
any part of the stock of a branch or short line constructed by
an independent company where there is no substantial ccanpetition
between the company owning the branch line so constructed and

| the company owning the main line acquiring the property or an
j interest therein, nor to prevent such common carrier from ex-
l tending any of its lines through the medium of the acquisition

of stock or otherwise of any other common carrier where there
is no substantial competition between the ccznpany extending its
lines and the company whose stock, property, or an interest
therein is so acquired.

| Nothing containedin this section shall be held to affect or impair
| any right heretofore legally acquired: Provided, that nothing

in this section shall be held or construed to authorize or make
lawful anything heretofore probihibited or made illegal by the
antitrust laws, nor to exempt any person from the penal provisions
thereof or the civil remedies therein provided.

.

Nothing contained in this section shall apply to transactions duly
.

consunrnated pursuant to authority given by the Civil Aeronautics
Board, Federal Communications Commission, Federal Power

.
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Commission, Interstate Commerce Commission, the Securities
"

and Exchange Commission in the exercise of its jurisdiction ',

under section 10 of the Public Utility Holding Company Act of
1935, the United States Maritime Commission, or the Secretary ,,

of Agriculture under any statutory provision vesting such power
^

in such Commission, Secretary, or Board.

D. The Federal Trade Commission Act: Unfair methods of compe-'

tition and unfair or deceptive acts or practices unlawful. Com-
plaints, findings, and orders of Commission. Appeals. Penalties
(38 Stat. 719: 52 Stat.111; 64 Stat. 21; 66 Stat. 631: 72 Stat.
942; 15 U.S.C. 45), (1970).

Sec. 5. (a)(1) Unfair methods of competition in commerce, and
unfair or deceptive acts or practices in commerce, are hereby
declared unlawful.

.

e

o
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IV. REQUESTS BY THE BOARD -

.-

At the conclusion of this proceeding the parties were directed to

' address themselves in their proposed findings to several issues which
,

"

concerned the Board (Tr. pp.9284-9290). With the exception of the three

items indicated below the Staff has responded to the Board's direction. In '

those instances in which the Staff has not addressed itself to the states issues,

we have indicated the reasons.

1. Noerr-Pennington Doctrine

The Staff does not contend that the Applicant has engaged in any

activity that would fall within the parameters of the Nxrr-Pennington doctrine.

The issue has been raised by the Department of Justice and will be addressed

in the Department's proposed findings.

2. Parker v. Brown

The Staff by agreement with the Department of Justice will rely

| on the Department's analysis of the Parker v. Brown doctrine with regard to
|

this issue.

-

'

3. Sales to Ultimate Retail Customers
.

| The Staff does not contend that sales to ultimate retail customers
'

!

| 1s an issue in this proceeding. However the freedom of choice of a wholesale
~

|
t

! customer and sales to that customer are issues which are discussed by the
i

S taff.

|
t

!~

l
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'

. V. DEFINITIONS
.

V-1 For the purpose of these proposed findings of facts, the following are
- e

, definitions which will be used in these proposed findings:

V-2 1. Transmission - The act or process of transporting electric

energy in bulk from a source or sources of supply to other principal parts

of the system or to other utility systems. (Glossary of Electric Utility Terms,

Edison Electric Institute Publication No. 70-40, 1970 - See Appendix A).

V-3 2. Transmission Services - The act by one party in providing

" transmission" to one or more other parties. (Aymond - Tr.6046)

V-4 3. Wheeling - A form of "transrMssion service" wherein the transfer

of electric power is from one utility to another over the facilities of an inter-

mediate utility by direct transmission or displacement.. (Otter Tail Power

Company v. United States, 410 U.S. 366 (1973))

V-5 4. Coordination - The joint development and/or operation of bulk

power facilities by or among two or more electric systems for improved

- reliability and increar.ed efficiency which would not be attainable if each
.

system acted independently. (FPC National Power Survey 1970, I-17-1)
,

.

O

e
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V-6 a. Coordinated Development includes the following:
,

.

(1) Access to Economies of Scale (Mayben - Tr.2649)
.

'

(2) Long-term power exchanges (Wein Prepared Testi- #

mony (PT) p.63, NPS 1970,11-2-103, Slemmer PT,
p.18)

(3) Better Utilization of Bulk Power Facilities (Muller -
PT , p.20)

(4) Joint Construction of Bulk Power Facilities (Brush -
Tr.2137)

V-7 b. Coordinated Operation includes the following:

(1) Reserve Sharing (Muller - PT p.20, Wein - PT p.62,
Mayben - Tr.2652)

(2) Emergency E_nem (Aymond - Tr.6257, Mullet- -
PT p.21, Wein - PT p.62, Mayben - Tr.2652)

(3) Maintenance Energy (Aymond - Tr.6257, Muller -
PT p .21, Wein - PT p . 63)

(4) Economy Energy (Aymond - Tr.6257, Muller -
PT p.21, Mayben - Tr.2652)

v-8
, 5. Bulk Power Supply - The sources of power which are made
|
| available from a transmission system for distribution or for further trans-

| mission . (Wolfe - Tr.1709, Brush - Tr.2327) . .

V-9 6. High Voltage - Levels of voltage which are well above those -

{ normally used for distributing electric power, typically 69,000 volts and;

I

l above (Brush - Tr.2329, Wolfe - Tr.1708,1710) .
-

.

9
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V-10 7. Firm Power - That power which ta continuously available to.

serve a particubr load of a particular magnitude. (Mayben - Tr.2548) .
, e

- v-11 8. Base-Load Pcwer - Generation which is normally operated

continuously at a constant output (Glossary of Electric Utility Terms.

Edison Electric Institute Publication No. 70-40, 1970, Chayavadhanangkur -

PT p .6) .

.

O
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VI. SUMMARY OF LEGAL ARGUMENT - JURISDICTION AND SCOPE
.

A. Summary
.

VI-1 - The Staff takes the position that there is a sufficient basis for the Com- e
,

mission to conclude that "a situation inconsistent with the antitrust laws" will

be maintained if the requested construction permit is issued without appropriate

conditions . The facts in this case may indeed show a violation of antitrust laws.

However, the Staff would urge that the Board adopt as a standard that in order

for a. situation inconsistent with the antitrust laws to exist, a violation of the

antitrust laws does net necessarily have to be established.

VI-2 The Staff contends that the aforementioned situation will be maintained

by the activities under the license. The Staff believes that the record that has

been adduced at trial adequately demonstrates the requisite elements of nexus

as propounded in the Louisiana Power and Light Company Memorandum and

Order 3/ (hereinafter referred to as the Waterford Memo and Order).

VI-3 An examination of the relevant market indicates that Consumers dominates

and has sufficient economic power to control the transmission, generation, and

distribution of electrical energy, particularly wholesale bulk power. in this

|
!

J/ September 28, 1973, Decket No. 50-382(A) .

.
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,
market. Further, the Applicant's actions reveal an intent to maintain a situ-

.

ation inconsistent with the antitrust laws by its exercise of its market power
.

- r

by refusing to coordinate and grant access to the Midland plant and by its use

of other anticompetitive policies. These factors are more than sufficient to

constitute a situation inconsistent with the pialicies underlying the antitrust

laws. The Staff contends that the only method by which this situr. tion can be

remedied is by attaching conditions to the Midland license.

B. The Atomic Energy Act Requires. In This Proceeding. That The

Commission Determine Whether There Is A Situation Inconsistent

With The Antitrust Laws

VI-4 Section 105c of the Act and the legislative history accompanying the

Act require the Commission to determine in this proceeding "whether the

activities under the license would create or maintain a situation inconsistent

with any of the antitrust laws or the policies clearly underlying those laws

as specified in Subsection 105(a) ."3

5/
VI-5 In Northern Pacific Railroad v. United States,- the Supreme Court

set forth the scope and purpose of the Sherman Act:

!

J/ Report, Joint Committee on Atomic Energy, p.14, Report No. 91-1247
- 91st Congress, 2d Session (1970) .

.

J/ 356 U.S.1 (1958) .
.

e~

l
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A

.

The Sherman Act was designed to be a compreheasive -

charter of economic liberty aimed at preserving free and
unfettered competition as the rule of trade. It rests on '

the premise that the unrestrained interaction of competi- .

' '

tive forces will yield the best allocation of our economic
resources, the lowest prices, the highest quality and the
greatest material progress, while at the same time pro-
viding an environment conducive to the preservation of
our democratic, political and social institutions. But even
were that premit.e open to question, the policy unequivo-
cally laid down by the Act is competition. And to this end
it prohibits "Every contract, combination . . . or conspiracy 6/in restraint of trade or commerce among the several States."-

VI-6 This basic antitrust principle specifically emanating from the Sherman

Act in Northern Pacific Railroad applies with equal force to the underlying

basis far the Federal Trade Commission Act, Clayton Act and Section 105c

7/
of the Atomic Energy Act.-

VI-7 The Staff's fundamental position in light of the legislative history and

unambiguous language of the statute is that, under Section 105(c), it is not

necessary to establish a violation of any of the laws enumerated in Section

| 6/ Id. , at pp. 4 and S.

J/ In United States v. Topco Associates, 405 U.S. 596 at 610 (1972), the|

Court stated that: " Antitrust laws in general, and the Sherman Act in
particular, are the. Magna Charta of free enterprise. They are as im-

'

-

portant to the preservation of economic freedom and our free enter- -

prise system as the Bill of Rights is to the protection of our fundamental
personal freedoms . " .

.

I
|

|
1

-

|
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105(a) of the Act. We conclude that a situation inconsistent with the antitrust.

'

laws in quite different from a violation of such laws.
-

. r

VI-8 " Inconsistent" is defined by Webster's as: "(a) not in agreement,

harmony or accord; incompatible: (b) not uniform; self-contradictory:

(c) not always holding to the same principles or practice: changeable." 8/

The word " violation" is defined to include: "(a) infringement or breach,
9/as of law, rule, right, etc."- Accordingly, to establish that certain con-

duct is inconsistent with the laws is quite different from establishing that

such conduct violates the law.

VI-9 In enacting Section 105c of the Atomic Energy Act, the Joint Committee

on Atomic Energy considered the potential problems of defining a " situation

inconsistent" with the antitrust laws and stated: 0/
1

Of course, the committee is intensely aware that around the
subject of prelicensing review and the provisions of Subsec-
tion 105(c), hover opinions and emotions ranging from one,

extreme to the other pole . . . . The legislation proposed by
le committee provides for a finding by the Commission as to
whether the activities under the license would create or

J/ Webster's New World Dictionary of the American Language, 2d
College Ed. , p. 712.

9/ Id. , at 1585..

10/ Report, Joint Committee on Atomic Energy, No. 91-1247, 91st Congress,
2d Session. September 29,1970, pp.14 and 15 (1970).
; .

. 4
%
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'

,

maintain a situation inconsistent with the antitrust laws as
specified in 105(a) . The concept of certainty of contraven- .' -
tion of the antitrust laws or the policies clearly underlying
these laws is not intended to be implicit in this standard; nor

.,

is mere possibility of inconsistency. It is intended that the- #

finding be based on reasonable probability of contravention
,

of the antitrust laws or the policies clearly underlying these
laws . It is intended that, in effect, the Commission will

conclude whether, in its judgment, it is reasonably probable
that the activities under the license would, when the license
is issued or thereafter, be inconsistent with any of the anti-
trust laws or the policies clearly underlying these laws.

. . .

It is important to note that the antitrust laws within the
ambit of Subsection 105c of the bill are all the laws speci-
fled in Subsection 105a. These include the statutory pro-
visions pe -taining to the Federal Trade Commission, which
normally are not identified as antitrust law. Accordingly, the
focus for the Commission's finding will, for example, include
considera. ion of the admonition in Section 5 of the Federal Trade
Commissicn Act, as amended, that, " Unfair methods of competi-
tion in cocmerce, and unfair and deceptive acts in commerce,
are declared unlawful."

The Committee is well aware of the phrases "may be" and " tend
to" in the Clayton Act, and of the meaning they have been given
by virtue of decisions of the Supreme Court and the will of,

' Congress -- namely, reasonable probability. The comnzittee
has -- very deliberately -- also chosen the touchstone of

reasonable probability for the standard to be considered by

l the Commission under the revised 105c of the bill.J.J./
l (emphasis supplied.)

11/ Id. , at pp.14 and 15.
.

1
!
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vi-10 Our analysis follows the " reasonable probability" standard set by
.

Congress and will focus on this aspect of Section 7 of the Clayton Act as our
'

basis for establishing the standard of inconsistency required by Section 105c
- "

of the Act.

C. The Legislative History Accompanying 5 105c of the Atomic Energy
Act Requires That the Same Standard of Reasonable Probability
Reodred under Section 7 of the Clayton Act be Applied to Determine
Whether or Not a Situation Inconsistent with the Antitrust Laws
Exists

VI-11 The reasonable probability test selected by the Congress and relied on

by the Staff is based on the premise that Section 7 of the Clayton Act sets a

standard which the Atomic Energy Com:rission can utilize in determining the
*

12/
impact of certain situations.- We are calying on Section 7 of the Clayton Act

primarily for the purpose of establishing a standard of reascnable probability.

However, Section 7 is also significant for our purposes because it is concerned

with the impact upon market structures, which is the basis upon which the Staff

analyzes the facts in this case.
i

VI-12 In Brown Shoe,13/ the Supreme Court emphasized that Congress intenced

| to check a tendency towards concentration in its incipiency and, to this end.
I
,

.

11 / Supra, at note 10, p.15.

1_3/ Brown Shoe v. United States 370 U.S. 294 (1962).3
.

.

.

4
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it rejected " . . . the standards for judging the legality of business combina-
,

tions . . . " /
-14

applied in Sherman Act cases. The Court stated that Congress
15/

^

did not provide any " definite qualitative or quantitative tests"- for deter- "'

mining whether a given merger may substantially lessen competition or tend

toward monopoly and that by using the wcrds "may be substantially to lessen

competition," Congress indicated its " concern was with probabilities, not
1

certainties." 6/

VI-13 In analyzing horizontal merger cases, the Supreme Court has re'.ied
i

upon market share statistics, concentration ratios, and industry concen-

tration trends to establish that there is a " reasonable probability" that the

activity will substantially lessen competition. Consideration has also been
~

given to other elements of market structure and performance, such as ease

of entry, the strength of remaining firms, the character of supply and demand

in the market, the vigor of competition, and the scarcity of resources and

facilities. This same criteria which has been used to establish a violation of;

!

the antitrust laws we believe can be utilized to indicate that .t situation in-t

!

consistent with the antitrust laws exists.

14/ Id. , at 318. -

15/ Id. , at 321.

.

'16/ Id. , at 323.

! .

| -

i

|

'
f
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VI-14 The Commission in applying this standard may conclude that, if a,

.

'

market is concentrated to the extent that an Applicant dominates the genera-

r'

tion and transmission of electric energy and its activities preclude other

systems in the market from obtaining the benefits of nuc. lear power, having

access to alternative sources of bulk power supply or obtaining economies

of scale associated with nuclear power, there is a " reasonable probability"

that there is a situation inconsistent with the antitrust laws.

VI-15 The Philadelphia National Bank case 17/ illustrates the position the

Court has taken with respect to the need for a broad economic investigation

prior to determining that the law has been violated. In that case the court

stated:

A merger which produces a firm controlling an undue per-
centage share of the relevant market and results in a sig-
nificant increase in the concentration of firms in that market,
is so inherently likely to lessen competition substantially
that it must be enjoined in the absence of evidence clearly
showing that the merger is not likely to have such anti-
competitive effects._18_/

E/ United States v. Philadelphia National Bank, 374 U.S. 321 (1963) .
I

'

g/ Id. , at 363. See also A.D. Neal, The Antitrust Laws of the U.S. A.,
Cambridge Press at p. 442, "They [the courts] must der ~ ultimately

| - with facts, and where the fact is that a concern shows itself to be in-
! tent on market dominance, this is proof enough of violation ,f the

Sherman Act, whether or not that dominance has already resulted
in unduly high prices or bankrupt competitors."

^

See also United States v. Continental Can, 378 U.S. 441 (1964);
United States v. Pennzoil, 252 F.Supp 962 (W.D. Pa.1965) .

(

,
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VI-16 If an Applicant significantly controls or dominates either transmission. -

.-

distribution or generation, and the Applicant uses that power to protect its

' dominant position, we take the position that an unconditioned grant to con-
,

struct a nuclear power plant will have the effect of maintaining the already

high level of concentration which will add to the Applicant's domir. ant posi-
19/ r

tion .- Accordingly, a basis for concluding that there is a situation in-

consistent with the antitrust laws exists.

D. Applicability of the Antitrust Laws to the Situation Maintained by
Consumers Power Company by Virtue of Its Proposed Midland
Facility

20/VI-17 Under Section 105c of the amended Atomic Energy Act,- the Con. nis-

21/sion must consider, in its prelicensing antitrust review - three basic
22/

antitrust statutes.- The Congressional purpose in enacting Section 105

was to prevent the acquisition or maintenance of nuclear power which

could be used to exclude competition or restrain trade and to insure that

g/ In United States v. Aluminum Company of America. 377 U.S. 271
(1964), "If concentration is already great. the importance of pre-
venting even slight increases (1.3%] in concentration and so
preserving the possibility of eventual deconcentration is corre-
spondingly great.'

20/ P.L. 91-560, 84 Stat.1472 (December 19, 1970), Section 105c of the -

Act, as amended.

21 / Ibid.,105(a).
-

~

22/ Sherman Antitrust Act,15 U.S.C.A. $$ 1-7 (1970) Federal Trade

Commission Act,15 U.S.C. 55 41-58 (1970h Clayton Act,15 U.S.C.
$$ 12-27 (1970).

. ._ - -
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'

the benefits of nuclear technology will be shared and enjoyed by as many
- ~

as possible on a non-discriminatory basis.EI Accordingly, the Commis-,

'

_ r.

. sion must detemine whether or not the issuance of a license would create

or maintain a situation inconsister.t with the antitrust laws.24/

1. The Atomic Energy Commission's Antitrust Authority

VI-18 Congress, in enacting 105c of the Atomic Energy Act, firmly

established that "any person" choosing to participate in and accept

the benefits of nuclear power will be subject to the antitrust laws

enumerated in Section 105a of the Act to the extent that activities

under the license will create or maintain an anticompetitive situation.

No special exemption was established for the electric utility industry.

Accordingly, Congress has recognized that pervasive regulation

does not exist in the electric utility industry. Any argument to the

contrary would render Section 105 a nullity which, obviously,
1

Congress did not intend.i

|

| 23/ Congressional Record, H-9440, September 30,1970, pp. 9 and 47.

M/ See Section 105c[5) of the Act, as amended,
l

.

:

!

o
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VI-19 This Congressional mandate is by no means new to regulated

industries. / ~25
In the past decade, a series of cases has required

,

- u
.

s

25/ United States v. Trans-Missouri Freight Association,166 U.S. 290,
(1897); (Applying antitrust law to regulated railway industry).
United States v. Joint Traffic Association,171 U.S. 505 (1898);
(Antitrust applied to certain aspects of interstate commerce).
Northern Securities Company v. United States,193 U.S.197 (1904);

_

(Antitrust applied to regulated securities market) .
United States v. Terminal Railroad Association. 224 U.S. 383;
(Antitrust applied to railroads).
Georgia v. Pennsylvania Railroad Company, 324 U.S. 439 (1945);
(Antitrust applied to railroads).
United States v. Pacific & Arctic Railway & Navigation Company,
228 U.S. 87 (1913); (Applied to railroads).
United States v. Philadelphia National Bank, 374 U.S. 321 (1963);
(Antitrust applied to regulated sector of banking industry).
United States v. First Natione.1 Bank & Trust Company of Lexington,
376 U.S. 665 (1964); (Applied to banking) .
United States v. Radio Corporation of America, 358 U.S. 334 (1959);
(Antitrust applied to radio-communications).
United States v. El Paso Natural Gas Company, 376 U.S. 651 (1964);
(Antitrust applied to natural gas industry).
California v. Federal Power Commission, 369 U.S. 482 (1962);
(Antitrust applied to electric utility industry).

.

G
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administrative agencies to consider antitrust in the exercise of their
.

26/administrative responsibility.-
-

. r

S ecifically, the Supreme Court, in Otter Tail, / held that
27VI-20 P

electric utilities were subject to the antitrust review of the Federal

Power Commission, since that agency had a statutory directive to

consider anticompetitive effects in its licensing process.

26/ California v. Federal Power Commission, supra, at 485 (1962);
(Antitrust applied to electric utility industry) .
Otter Tail Power Company v. United States 410 U.S. 366 (1973):
(Antitrust applied to electric utilities).
This principle was enunciated in several cases prior to Otter Tail.
See United States v. Philadelphia National Bank, supra: Silver
v. New York Stock Exchange 373 U.S. 341 (1963); and United
States v. Radio Corporation of America, supra, these cases
applied antitrust law to banking, securities, electric power, and
communications .

21 / 410 U.S. at pp. 372-374. See also Philadelphia National Bank,
supra, at 350 '51; Silver v. New York Stock Exchange, supra,,r
at 357-361; United States v. Bcrden Company, 308 U.S.13is,198
(1939), (Applying antitrust law to the milk industry); and Georgia
v. Pennsylvania Railroad Company, supra, 456-457, ( \pplying
antitrust to rail industry) .

!
!

l .

.

.
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VI-21 Similarly, the Atomic Energy Commission is required under
,

.

the Atomic Energy Act to consider the antitrust implications of the

Applicant's conduct vis-a-vis, the licensed activity. It is not- r

necessary nor required for the Commission to conclude that cer-

tain conduct will constitute a violation of the antitrust laws before

affirmative action by the Commission is taken. /28

|
~

t

| 28/ Report, Joint Committee on Atomic Energy, pp.14-15, Report
l No. 91-1247, 91st Congv,rss, 2d Session (1970) . .

i

l

i
l
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VII . THE RELEVANT MARKET
'

VII-1 Ir. order to determine the competitive impact of any license granted to
. a

' the Applicant to construct and operate the Midland plant it is first necessary

to ddineate a market in terms of geographic location and products or services.

Sevdral S'upreme Court decisions are particularly instructive in this regard.

;

VII-2 In addressing the pr Q1em of defining a geographic market United

States v. Brown Shoe / holds that:
29

The geographic market selected must .. both " correspond
to commercial realities" of the industry and 'oe economically
significant. Thus, although the geographic market in some
instances may encompass the entire Nation, under other
circumstances it may be as small as a single metropolitan
area.30/

31/
VII-3 In United States v. Philadelphia National Bank, the Supreme Court

again stressed the importance of commercial and v.conomic factors in defining

geographic markets. The Court noted that:

. . .the " area of effective competition" in the known line of
| commerce must be charted by careful selection of the market

area in which the seller operates and to which the purchaser
can practicably turn for supplies. (Court's emphasis) .32/

.

29/ 370 U.S. 294 (1962).9
.

30/ 370 U.S. at 336-337.

. 31/ 374 U.S. 321 (1962) .

32/ 374 U.S. at 359.

_ . - _ - . . - . __. , _ . _ _ _ - _ - , - - . .._._ _ __ ~ .~. - -
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VII-4 In the electric utility industry it is the general rule that utilities are
,

33/- ~provided certain designated areas in which they can serve retail customers.-

Usually this determines where a utility's facilities will exist. Notwithstanding 'r-

,

the state of Michigan's regulations on utilities to serve retail customers, the

extent of Consumers' ability to serve at wholesale is limited only by the ability

to make physical interconnections. The projected load growth in the areas

served by Consumers Power, both at wholesale and retail, are the basis on

which plans for future transmission and generation, including nuclear

facilities, are made. Thus, it is proper in this case to define the relevant

market area as the area within which Consumers could reasonably and

34/
feasibly extend service, as well as the area it is presently serving.-

M/ Service area is usually referred to as the territory in which a
utility system is required or has the right to supply electric service
to ultimate customers (See Glossary of Electric Utility Terms, Edison
Electric Institute, Publication 70-40, p.72,1970) . A market area
corresponds to the territory in which the competitive effects of
granting the Applicant a license to construct a nuclear facility can
be assessed. It includes the area over which the Applicant is
presently serving and the territory over which the Applicant
could reasonably extend service given Applicant's present facilities,
projected load growth, and the prevailing commercial realities. The
Staff uses " service area" to describe the factual situation as it exists
today. For determining the competitive impact of granting a license
on the relevant product market, the Staff uses " market area".

,

34/ W. Mayben testified that in considering the extension of service to -

a new customer the follov>ing factors, among others, would be,

I weighed: 1) relative distance to customer, 2) new investment

|
required for customer, 3) capability of existing facilities and the

,

|
anticipated revenues from the customer. (Mayben - Tr.2744, 3614) .

.

.
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VII-5 In discussing the product market the Supreme Court in Philadelphia
.

- National Bank held that:

- ''

'

We have no difficulty in determining the "line of commerce"
(relevant product or services market) . . . . We agree with
the District Court that the cluster of products (various kinds
of credit) and services (such as checking accounts and
trust administration) denoted by the term " commercial
banking," . . . composes a distinct line of commerce.3,,1/

VII-6 The Court farther stated that "In sum, it is clear that commercial

banking is a market sufficiently inclusive to be meaningful in terms of

36/
trade realities . . . ." - and there was no need to consider the component parts

of commercial banking separately -- M. , checking accounts, personal loans,

savings deposits, etc. , even though each of these banking services is distin-

guishable from the other.

VII-7 In Brown Shoe the Supreme Court made clear that there may be both

broad markets whose outer boundaries

are determined by the reasonable interchangeability of use
or the cross-elasticity of demand by the product itself and
substitutes for it,

and within such broad markets,

'

well-defined sub-markets . . . which, in themselves,
~ constitute product markets for antitrust purposes.31/

. 35/ 374 U.S. at 356.

36/ 374 U.S. at 357.
.

E/ 370 U.S. at 325.

. _ _ , - _ _
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VII-8 Very similar to banking, an integrated power system such as Consumers
,

is capable of producing a variety of bulk power services, and in fact Consumers
'

38/- ' conducts several types of bulk power transactions with other utilities.- Some #
,

of the types of bulk power services in which Consumers engages and in which

g other electric utilities engage include the following:
,

1. bulk power or energy at wholesale for resale:

2. bulk power or energy rights for coordination of expansion
of generating capacity:

3. coordinated planning:

4. coordinated operations;

5. interconnections and coordination of reserve capacity
levels;

transmission services including " wheeling."39/6.

VII-9 Because of the fact that each of these various bulk power services are

closely interrelated it would be artificial to separate them.

H/ In 1972 Consumers supplied full requirements of firm power for
regale to Bay City, Charlevoix, Chelsea, Eaton Rapids, Harbor
Springs, Portland, Union City and St. Louis. It also sold firm
pcwer for resale to Coldwater, Hillsdale, Lansing, Marshall,
Petaskey, and Northern Michigan cooperative on a partial .

requirements basis. In addition, Consumers was involved in
substantial non-firm power exchanges with Detroit Edison and -

Indiana & Michigan. These and other transactions are summarized
in Wein - PT-56 to 60 and DJ-Exhibits 71, 73, 74, 73A, 75, 76,
78, 79, 80.

.

H/ Dr. Wein (PT-62 to 63) summarizes an Edison Electric Institute
report entitled " Principles of Coordinating Agreements", -

October,1966, which enumerates some of the benefits of

coordination.

_- ._. _ _
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VII-10
.

For example, distribution systems participate in the bulk power
'

- services market by purchasing bulk power at wholesale for resale. Such

'

.

purchases v ill assure their retail customers a reliable power supply and

will ensure system integrity. Other utility systems, which generate as

well as distribute, may seek to combine various inputs in order to obtain

a reliable, efficient firm power supply. Such component purchases will

ultimately be combined with the existing system characteristics or with

planned system alterations. If load growth is to be met by using generation

previously held in reserve, for example, compensation for the lowered re-

serve capability can be accomplished by contracting for emergency power

services via an interconnection. The important aspect of these various

transactions is that the contracted service has one, and only one, function,

M. , to produce firm power. Thus the grouping of these various bulk

power services into the same product market is justifiable since these

inputs have a unique applicuion / (NPS, II-2-33,1970).40

VII-ll Within the bulk power services market, there exists three separate

and distinct submarkets which are particularly relevant to this case. These
.

40/ This definition of a product market is very close to what the Applicant0-

. proposes. "The product is bulk power supplied to electric utilities
for distribution and resale to ultimate customers. .. This supply [of

,
bulk power] may be obtained by mixing in a variety of proportions
self generation, wholesale purchases and interconnection arrangements"
(Pace - PT, 31-34) See also Applicant's Pre-Trial Brief at pp.105-106.

, _ _ - - - - - _ _ - . ._ - ._ _ _ _ -. _
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include large scale base load generation, nuclear generation, and high vol-
.

tage transmission. Base load generation is designed to operate at a high
'

- level of capacity and as such, serves a specialized role in filling out the
,

"

load duration curve.41/ Base load units, including nuclear generation.

differ from the designs for intermediate load and peaking steam-electric

equipment, which emphasize lower capital outlay per kilowatt, lower thermal

efficiencies, quicker startup capability, and ability to respond quickly to

large variations in load.

VII-12 Nuclear generation has different costs and operating characteristics

than other base load generation (Aymond - Tr.6351, 6353). Furthermore,

nuclear plants tend to have less environmental effects than base load coal

fired plants (Brush - Tr.2302).

VII-13 In bulk power markets, the categories of service that are transacted

usually involve a combination of generation and transmission resources such

as firm power sales for resale or economy energy transactions. Nevertheless ,

{
,

.

.

g/ NPS, I-1-18,19 (1970); and Wolfe - Tr.1676. -

.

.

|

*,
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transmission services are offered separately by electric utilities and as such
.

- can be treated as a distinct submarket (Muller - PT, p.24) . 2/4
.

c

42f Dr. Muller in testimony relating to the Bureau of Reclamation activities-
stated the following:

Q. You have testified that you were involved in transmission
service arrangements. Can you describe these more fully?

A. Yes. Some arrangements provided for transmission of our;

|
power over other systems; other arrangements required

! that power be transmitted over other systems to us; and
I still other arrangements allowed the transmission of

| others over our system. Some arrangements were long-
| term, some were short-term. Some were point-to point.
| while other arrangements were area-wide in scope. In

some instances the arrangements specified the loads, but
some were more general. Therefore, a very wide range
of alternatives were covered in our transmission service

- arrangements . (Muller PT-24; emphasis added).

|
|

I
|

|

| ~

'

l
i

|
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.

VIII. IDENTIFICATION OF APPLICANT AND A DESCRIPTION
OF GENERATION AND TRANSMISSION SYSTEMS AM

*

.

INTERSYSTEM RELATIO:.' SHIPS IN THE RELEVANT
MARKET .

,
r.

A. Identity of Applicant
'

VIII-1 Consumers Power Company is a Michigan Corporation with its corporate
.

headquarter , !ccated at 212 West Michigan Avenue, Jackson, Michigan (DJ-

Exhibit 21 --Consumers Power Company 1973 Annual Report, hereinafter

referred to as CP 1973 Annual Report, pp.1 and 25).

VIII-2 Consumers is a fully integrated major Lnvester-owned public utility

involved in the generation, transmission, distribution and sale of electric

power both at wholesale and retail. (DJ-Exhibits IS, 19, 21.109, 204A and

B, CP 1973 Annual Report, and ' Consumers Power Company Annual Repcrt to

the Federal Power Commission for the year ended December 31,1973' (herein-

after referred to as Consumers' FPC Report, pp.410-413)). Consumers is

engaged also in transmitting power to and receiving power from Indiana and

Ohio (Aymond - Tr.6560 and Consumers' FPC Report, p.424A) and is in-

volved with the Detroit Edison Company in exchanging power with Ontario-

Hydro (CJ-Exhibit 66 and Consumers' FPC Report, p.424) .

.

&
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VIII-3
.

In 1973, Consumers' total electric operating revenue was $495,722,5A0;

net electric income was $87,462,915; total electric sales equaled 24.1 billion
~

kilowatt hours; peak load was 4,394,295 kilowatts; generation capacity was
'

5,291.900 kilowatts and electric customers numbered 1,160,840 (CP 1973

Annual Report, pp.18, 26, and 28) .

B. Electric Systems Operating in the Relevant Market

VIII-4 The electric utility industry in the State of Michigan is divided into

two distinct electric regions: Upper Peninsula and Lower Peninsula (DJ-

Exhibit - 204A and B) .

VIII-5 Consumers' operations are carried out over most of the Lower Peninsula,

except for the Eastern section which is served by Detroit Edison and a small

section in Southwestern Michigan which is served by the Indiana and Michigan

Electric Company and the Michigan Gas and Electric Company, both subsidi-

aries of the American Electric Power Company (DJ-Exhibits 18,19, 204A and

B).

VIII-6 There are 23 municipal systems in the relevant market area serving

approximately 146,744 customers (Paul - Tr.7805, DJ-Exhibit 19, and
. .

9

e
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.

RLP - Exhibit 11302) . Consumers serves within the corporate limits of two
.

.

of these municipals, Bay City and Traverse City (Paul - Tr.7806).

r.

VIII-7 There are 10 distribution cooperatives and 2 generation and transmission '

cooperatives in Michigan's Lower Peninsula serving 111,000 customers (Paul -
.

Tr.7842, 7843. DJ-Exhibits 19, 20, and 204A and B) .

VIII-8 There are three investor-owned utilities in the relevant market. They

include Consumers Power Company, Alpena Power Company, and Edison

Sault Power Company (DJ-Exhibits 19,109, and 2043). The smallest of

them. Alpena, has 12,600 metered accounts and its only interconnection is

with Consumers (Fletcher - Tr.4326, 4255, 4275) .

.
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C. Generation Systems in the Relevant Market-

.

VIII-9 1. Consumers Power Company
,

- r

Net Kilowatts of Generation (Uniform Statistical Reports,
1973,1972,1971 and CP 1973 Annual Report p.28; See
Appendix B).

YEAR

TYPE 1973 1972 1971

Steam
Fossil 2,816,000 2,846,000 2,986,000

Nuclear 886,700 886,700 75,000

Combustion
Turbine 449,400 449,400 449,450

Hydroelectric 130,600 130,600 130,350

Pumped Storage 1,009,200 0 0

Ten' 5,291,900 4,312,700 *3 641 000, ,

Largest Unit 700,000 585,000 372,000

# of Units 5 (4 under 5 (4 under 4 (9 under
500+Mw Construction) Construction) Construction,

i

*This figure 'oes not reflect the net kilowatt generating
- capacity of Allegan Station, which is 2,485, thus re-

sulting in a total of 3,643,485.
,

-
.

|

.

w ~- -n - - +--w r- ,- - w-v , - -wv ,, y - w ' " ' ' v' -M=-m- --v----~ 'd '~ ----+-'w+-"m----wwM e -- 4*=m v''--~, '



-40-

VIII-10 Consumers has approximately 1300 Mw of additional planned nuclear .

.

generation and 2100 Mw of planned conventional steam generation (1973
' #

- Uniform Statistical Report, p.E.20) . Consumers' nuclear units at the

Midland Plant are sized at 482 Mw(e) and 818 Mw(e), respectively

(Stafford - Tr.9244) . Consumers has four conventional steam plants of 500

Mw or more (1973 Uniform Statistical Report E-18), a nuclear unit at Pali-

sades sized at 811 Mw (see above), gas turbine generators with a total

capacity of 237 Mw (see above) and six pumped storage units si:ed at

approximately 168 Mw each (see above and p.E-20). In addition. Con-

sumers has several smaller conventional steam generators, one smaller

nuclear generator, several smaller gas turbine generators and several

small hydro generat.rs (see above).

2. Other Investor-Owned Utilities. Municipals and

Cooperatives

VIII-11 The municipals, cooperatives and other investor-owned utilities
,

! 43/
cumulatively have approximately 1/5 of total generation of Censumers - (See

Amendment 19 to Consumers' Application for the Midland Licenses, questien

and answer 9: and DJ-Exhibit 109) . In 1971 the approximate total generation -

.

[

capacity cf these entities was 830.150 kw. (See above and DJ-108). Six of
-

|

.

43,/ For a compar: son of the total generation of Consumers with others, see .

the tables in section IX, infra.

I
|

-

i
'

f

i

!
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the municipals and one cooperative did not have any generation (see abe 3
,

and RLP Exhibit - 11307). Ten of the municipal systems having generation
#~

had a capacity of 10,000 kw or less (see above) . One of the two small

investor-owned utilities had four small hydro units with a generating

capacity of 6,800 kw (see above, Fletcher - Tr.4256 and DJ-Exhibit ' 08) .

The largest generator operated by these entities is Lansing's 160 Mw unit.

(Brush - Tr.2081) . Many of the other generators operated by these entities

are very small gas turbines, diesels, and hydros. (DJ-Exhibit 108) .

None of these systems presently owns or has access to nuclear power

(see above, DJ-Exhibits 18, 108, 109, and Aymond - Tr.6644) . -

.

%

.

A
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D. Transmission Systems in the Relevant Market
.

.

VIII-12 1. Consumers

' "Consumers owns and controls most of the high voltage

transmission lines in the relevant market area. (Aymond -

Tr.6651, DJ-Exhibits 1,18, and 20) . -

Transmission Lines (Uniform Statistical Reports 1973, 1972, 1971)

1973 1972 '1971
.

345 kv Circuit miles 1,421.75 964.28 787.08

Pole miles 814.25 499.02 396.89

138 kv Circuit miles 3,338.74 3,217.60 3,188.46

Pole miles 3,020.31 2,937.08 2,915.38

120 kv Circuit miles 23.59 " "

Pole miles 20.93 " "

46 kv Circuit miles 4,198.30 4.137.31 4,052.45

Pole miles 4.011.25 3,959.49 3,881.46

i

.

I -

!
.

.
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Transmission Systems Other Than Consumers & Detroit Edison

Voltage Class
( Circuit Miles By Voltage ) -

,

345kv 138kv 120kv 69kv or less

a. Investor Owned (DJ-Exhibits 1, 108, 109 and Electrical World Directory of Electric Utilities, 1972-73

Edition, McGraw-lilli, See Appendix C) .
VIII-13 Alpena Power Co. (1971) 0 11 0 384

Edison Sault Electric Co. (") 0 0 0 278

, Cooperatives (DJ-Exhibit 1, 20, 109 and Electrical World Directory of Electric Utilities, 1972-73 Edition)b. **

* Northern Michigan Electric
Cooperative, Inc. (1971) 0 0 0 461

VIII-14
* Wolverine Electric

4 Cooperative, Inc. (") 0 0 0 717

Y Southeastern Michigan
Rural Electric Coop. ( " ) 0 0 0 0

c. ***Municipals (DJ-Exhibits 1, 108, 109 and Electrical World Directory of Electric Utilities, 1972-73 Edition)

Lansing (1971)(Brush - Tr.2324) 0 27 0 0

Charlevoix ( " ) 0 0 0 32

VIII-15 Ilitisdale ( " ) 0 0 0 107

Petoskey ( " ) 0 0 0 4.5

Sturgis (") 0 0 0 19.8 .

Traverse City ( " ) 0 0 0 1.25'

(For an explanation of the asterisked material see following page)

. , ,;

e
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.

-
.

.

VIII-16 * Northern and Wolverine have approximately 40 miles of 138 kv which
.

they are operating at 69 kv and some additional 138 kv proposed (DJ-Exhibit
.

.
20 and Steinbrecher - Tr.1135) .

.

VIII-17 **All other cooperatives in the relevant geographic area are distri-

bution cooperatives and have 9 miles of truismission line.

VIII-18 ***The remaining 17 municipal systems within the relevant geographic

area do not own transmission lines.

I
f

|

!

|

|

|
|

|
I

|
-

.
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-

|
|

|
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'

VIII-19 E. Consumers' Sales and Revenues

. 1973 1972 1971
- c,

Number of
lCustomers 1,180,840 1,147,507 1,112,607

2KWH Sales 24.1 billion 22.1 billion 20.5 billion

Total Operat-
ing Rev.3 $495,722,560 $416,994,066 $59,843,411

4Net Income $87,462,915 $69,405,227 $59,843,411

1. Consumers Annual Report, p.28,

2. Consumers Annual Report, p.28.

3. Consumers Annual Report, pp.10 and 26.

.
4. Consumers Annual Report, pp.18 and 26.

VIII-20 This indicates that the Applicant experienced an increase of 9.2% in

sales from 1972 to 1973. This resulted in an 18.9% increase in total operating

revenue and a 26.2% increase in net income.

.

e

t
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F. Applicant's Intersystem Relationships
.

VIII-21 Utilities have found it necessary to expand their coordinating

. efforts to fully exploit the savings promised by modern technology reliability- r

while at the same time reduces costs. As technology continues to provide

opportunities for increasing reliability and reducing cost, these latest

developments" . . .will not preclude the continued interchange of emergency

44/short term, diversity and economy power between systems."-

VIII-22 These ancillary arrangements are more important than ever in

providing utilities access to the promised benefits of modern technology.

For example, Mr. W. Jack Mosley, Vice Fresident of Consumers Power

Company, in charge of electric planning, testified that ". . .the bulk power

supply of Consumers Power Company is reade available to its customers at

a lower cost and with better reliability because of these interconnections

than could be done under any other alternative." (Mosley - Tr.8516) .

VIII-23 Mr. Mosley further testified that: . . .the reason we have"

(intercennections) are for two reasons: to enhance the stability and 2 eliability

of our system; and, as an economic thing to do in the development of aur
,

power supply" (Mosley - Tr.8652) . -

.

44/ NPS H-2-23, I-1-21 (1970) .

.
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VIII-24 Consumers' first intersystem interconnection with Detroit Edison was

'

a 138 KV tie for the purpose of exchanging emergency and surplus power.
-

,.

Other interconnections were added in 1949 and again in 1952, but coordi-

nation developed to the point where the companies agreed to share reserves,

and operate in parallel. In 1962 the two companies signed an Electric Power

Pooling Agreement which provided for pooled operations, coordination of

planning, and the joint construction of electric generating and transmitting

facilities. / The formal agreement served to emphasize that in the long run45

interconnections were vital for efficient operations:

VIII-25 "The plan is simply the extension of a long-standing endeavor

on the part of both Detroit Edison and Consumers Power to achieve the

lowe::t possible operating and capital costs. . . . . Broadly, purposes of

the plan are:

To perpetuate economy and dependability in production.

and transmission of electric power

To facilitate supplying emergency power as needed in.

cases of storm damage or other disruption

T advance the art and science of interconnection through.

further integration of the existing Michigan state-wide
,

electric transmission network."if2/
.

!

_45/ NPS , II-2-101,1970.

~

46/ Memorandum concerning the Electric Power Pcoling Program of
~ Consumers Power Company and the Detroit Edison Company, pre-

pared for the Michigan Congressional Delegation; DJ-Exhibit 68.

|
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VIII-26 The National Pcwer Survey has su==arized the =aier features cf this

interconnection agree =ent as ic11cws:
.

VIII-27 'This agreement provides fer pooled cperations, coordi stien of r

plan-ing and constructicn of electric generating and trans=itting additiens,

the rendering of =utual assista=ce during e=ergencies, and effecting of

=ni- u= ecenc=y in providing the electrical require =ents of each syste=.

Frc= the inception of the agree =ent, the parties have engaged in continueus

interchange of energy on an ecenc=y basis and have practiced joint planning

of syste= develep=ent and cperatien. Censumers and Detroit Edisen are

tied by extensive 135 kv and 345 kv lines." (National Power Survey, Volu=e

II-2-101 and DJ-Exhibits 1 and 210).

VIII-2S The two syste=s are intercon=ected thrcugh four extra high voltage

trans=ission lines at 120 kv and 138 kv (DH Exhibit 109, p.358: Ay=cnd -

Tr.6635) . Moreove , as the scia =e=bers of the Michigan Pocl. Censu=ers

plans generaticn and transmissien additions to its syste= caly in conjunction

with the Detroit Edisen Cc=pany (A=end=ent fl9 - Application fer Midland

Units 1 and 2 questiens and answers #3 a=d $4). Thus, Censu=ers and

Detroit Edison operate their syste=s as a eccrdinated unit (Amend =ent
.

-

.

(19 questien and answer #7).

.

M
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VIII-29 In 1960 Consumers became a party to two separate agreements which
.

- provided increased opportunities for assuring the delivery of reliable and
'

~ "low-cost power. Joining De.roit Edison, which has had an interconnection

with the Hydro-Electric Power Commission of Ontario since 1953, Consumers

agreed to provide emergency assistance, exchange surplus energy, and

also to coordinate reserves, maintenance, and development. (DJ-Exhibit 73;
'

Applicant Exhibit - 11,106) .

VIII-30 In that same year Consumers and Detroit Edison representing the

Michigan Pool signed an interconnection agreement with its neighboring

utilities, including American Electric Power, Commonwealth Edison Company, ,

Northern Indiana Public Service Company, and the Toledo Edison Company.

(Applicant Exhibits - 11,108, and 11,109; and DJ-Exhibit 76) .

VIII-31 A three year study concluded that two extra high voltage lines of

345 kv would be necessary to achieve the maximum benefits to all partici-

pants . The benefits expected by Consumers as a result of this agreement
|

l
l were summarized in a petition to the Michigan Public Service Commission

as follows:
,

I
1 -

I
.

.

*
*
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1

(a) The proposed agreements will permit a saving on the -

part of the petitioners of substantial amounts of in-
vested capital in fixed assets;

,

- r
- (b) They will assure a supply of electric energy during

periods of emergency on the systems of the petitioners;

(c) They will permit the interchange of economy energy to
the mutual benefit of the interconnected utilities;

(d) They will provide a source of reliable bulk power
supply when needed by the petitioners;

(e) They will permit the saving on the part of the petitioners
of substantial operating costs annually;

(f) They will permit coordination of the scheduled maintenance
of large generating units of the petitioners; and

(g) They will permit the utilization of time-zone and seasonal
diversity.E/

VIII-32 In pursuit of further coordination Consumers became a party to the

East Central Reliability Coordination Agreement (ECAR) in 1967. Formed

to further augment the bulk power suppiv vai' '2" - * the East Central
,

Region, ECAR is one of the 9 major regional electric utility orpnizations

which on June 1,1968 established the National Electric Reliability Council

g/ In the Matter of the Petition of Consumers Power Company, the
Detroit Edison Company and Indiana and Michigan Electric Company.

,

for approval of proposed agreements for the purpose of establishing f
certain interconnecting services and transactions, Before the Michigan
Public Service Commission, March 10,1966 (See Apendix D).

.

47A/ NPS. II-2-50,1970; East Central Area Coordinating Agreements and
Supplemental Agreements as reported in NPS, II-2-117,1970.

-. . .- . _ . . . . - .
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|
.

(NERC).EI The primary purpose of NERC is to encourage and assist the
.

'

development of interregional reliability arrangements among the regional
-

.
e

organizations of their members. ECAR members have entered into inter-

area reliability coordination agreements with the four regional organizations

continguous to ECAR, namely, Mid-America Interpool Network (MAIN); and

Northeast Power Cordinating Council (NPCC) . In addition the Michigan

Companies (Consumers Power Co. and Detroit Edison Co.) are interconnected

with Ontario Hydro, which in turn is a member of NPCC.
/49

.

VIII-33 While neither ECAR nor NERC are responsible for the day-to-da)

i operation of power systems, they do develop policies, procedures, s id-

criteria that allow a review of the bulk power supply plans of their members,
;

simulate systems' performance, coordinate maintenance, determine spinning

reserve requirements for each system, and improve communication facilities

between and among the systems.

VIII-34 Mr. Mosley stated that the purpose of ECAR was one of ". . . setting up

criteria and setting up standards for system development and operation which

- g/ National Electric Reliability Council Agreement, Dated as of June 1,
1968 as amended on January 21, 1970, August 5,1970 and July 19,
1972 (NPS , II-2-51,1970) .'

.

g/ East Central Area Reliability Coordination Agreements, dated August 1,
1967 and Supplemental Agreements, dated October 20, 1967 and April 7,
1970 (DJ-Exhibit 77) .

.

l
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would enhance and maintain the dependability and reliability of the inter-

cot:.nected systems'' (Mosley - Tr.8522) .
,

*
.

r

VIII-35 This array of intersystem agreements reveals that Consumers does

not operate its system in isolation. Rather Applicant coordinates its

operations, primarily through the Michigan Pool. To a limited degree,

Consumers is also interconnected with Lansing, Holland, and the Edison

Sault Electric Cempany (Applicant Exhibits - 11,111, and 11,112) and

Electrical World Directory of Electric Utilities (1972-73 Edition, p.358) .

The interconnections with Holland and Edison Sault are at 45 kv and the

interconnection with Lansing is at 138 kv (DJ-Exhibit 109, Brush - Tr.

2329, National Power Survey, Volume II-2-101,1970) . Consumers' inter-

connection agreement with the City of Lansing is limited to the transfer of

energy during emergencies while the interconnection agreement with the

City of Holland involves interchanging capacity and energy (NPS, II-2-103-

140, 1970).

.

G

6
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[ IX. CONSUMERS POWER COMPANY DOMINATES
THE RELEVANT MARKET AREA

= C

IX-1 As the following table indicates, Consumers owns and controls

approximately 80 percent of all generating capacity and 100 percent of all

large scale generation of 350 Mw and above in the relevant market area.

Moreover, all of the nuclear power generation in this area is owned and

controlled by Consumers.

IX-2 In addition, Consumers owns and controls approximately 98 percent
-

of all high voltage transmission (69 Kv and above) including 100 percent

of the extra high voltage transmission of 345 Kv and above in the relevant

market area.

IX-3 Thus, there exists in the relevant market area a bottleneck situation.

This control over essential resources allows Applicant to determine how

other electric systems in the relevant area participate in the bulk power

services market. Such discretionary power over entry indicates that Con-

sumers dominates the relevant market. This dominance in conjunction with

denials of access to various bulk power services on nondiscriminatory terms

conflicts with the principle stated in several court decisions which are
.

discussed in section XIV, infra _.
.

6

b
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IX-4 Table 2: Consumers Power Relative Share of Various Markets and Essential Resources

The Statistics in this table were compiled from the information discussed in section, VIII, supt i.
,

4

:

CPCO |
CPCO Total Share (%) j

!

,

Firm Power
!Sales for

Resale 1971 21,123,360 24,739,221 85.4% !

Generation Nuclear 1971 75,000 *75,000- 100% '

.) Capacity Total 1971 3,643,485 4,473,635 80%

$
Transmission EHV-34S kv + 1971 - 100% -'

Capacity IIV- 69 kv + 1971 - See Section Vill supra. 98%

!
,

* This figure does not reflect 811,700 of net kilowatts nuclear generating capacity ,

of Palisades - Unit 1, which was put in service December 1972. Furthermore :

Midland Units 1 and 2 which are planned to be in service in March of 1980 and |
'

March 1979 respectively will add an additional 1,300,000 of net kilowatts of
generating capacity (See Uniforan Statistical Reports, 1972, 1973).

L

i

. ,
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X. S ME CONSIDERATIONS FOR EVALUATING PARTICIPATION-

IN \ NUCLEAR POWER PLANT-
.

,

.
~

A. Nuclear Unit Minimum Efficient and Economical Size is '
,

Approximately 500 MW.

X-1 Nuclear power generating units must be built en a large scale
.

in order te enjoy the economies associated with such power. One engineering

witr.ess has testified that:

. ..=uclear power plants sized at anything less than perhaps
500,000 kilowatts of capacity are not feasible fer virtually
any utility. The cost of construction seus to be so high
that these sizes are not being considered, or less than tha.

~

are not being considered. (Mayben - Tr.2308, 2558: See
also Brush - Tr.2292) .

X-2 Censumers and other major invester-owned utilities have sized nuclear

units at approximately 500 mw and above (Stafford - Tr.9244 DJ Exhibits 1,

18 and The Nuclear Industry 1973. WASH-ll74-73, pp.5-7) . A large size
See Appendix I

nuclear plant will have lower cperating cost per kilowatt 1.our than would a

fossil fuel plant going into service at the same time. (Aymond - Tr.6647,

5648, 6351; Mayben - Tr.2325. Wolfe - Tr.1725) . Alphense Ay=ond,

President and Chairman cf the Scard cf Consumers, testified:

Q. Is it your testimony that the Midland Unit power is
the lowest cost unit on your system?

'

A. It of course is not in service yet, but when it gces
>

. into service, we anticipate that it will be one cf the
' lowest cost units on the system. (Ay=cnd - Tr.6351) .

-
.

.

um

- - - cw - e y-m9-- m ev - - - ,- , -w -y ~ -- w-



-

-
_

.

-56-

X-3 Mr. Aymond further testified de nuclear power will be the lowest cost .

, , based load power available and the older the nuclear plant, the lower the
-

,

,

cost.

Q. Dr. Leeds: Mr. Aymond . . . your answer might indicate
that you were saying that . . . the cost of power from the
newer plants would be more than the cost of power from
the existing plants; is that correct?

A. Well, much depends . . . on the trend of fuel costs in the
future. But if they go as we anticipate we believe that
nuclear power will be the lowest cost base load power
available and that the older the nuclear power plant, the
lower the cost, because construction casts keep' going
up all the time (Aymond - Tr.6353; see also Brush -
Tr .2502) .

B. Due to the Large Size of Economical Nuclear Units and the
High Costs of Such Units. Small Systems Cannot Build
Nuclear Units and Therefore Cannot Independently Partici-'

pate in Nuclear Power Supply

The cost of construction of nuclear units is so high that sizes ofX-4

less than 500mw are not economically feasible (Mayben - Tr.2808). Because

of the costs and large size associated with economical nuclear units, nuclear

power is not a feasible alternative for a small system trying to meet its load
i

growth (Mayben - Tr.2808, Kline - Tr.4431, Fletcher - Tr.4333, Gutman - PT'

I
~

i

| p . 20, Munn - Tr .4119, 4120) . Mr. Robert L. Paul, General Supervisor of
.

commercial, electric and government sales for consumers, testiSed that
.

I " . . .It was obvious that they, a small municipal system, could not build a'

.

nuclear power plant." (Paul - Tr.7988) .

.

- . _ . . . , _ . _ . _ _ _ _ _ , _ . _ . , , _ , _ . ,
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- X-5 One witness representing Lansing, Michigan, the largest municipal

' system in the State of Michigan, testified that: ,

the municipals--we are too small, as an individual. . .

municipal system, to build a nuclear plant. Our information
is that 500mw and up, or maybe 500 mw is the smallest size
that is economical to consider. With our load we could not
afford to build, or justify building that large a unit.
(Brush - Tr.2202) .

X-6 Mr. Joseph Wolfe, former Director of the Light and Power Department

of Traverse City, testified that the largest unit a system equal to the size of

Traverse City could build would be 20 to 30 mw (Wolfe - Tr.1550,1726) .

X-7 Mr. Robert Kline, Jr. , Vice Chairman of the Board and Chief Executive

Officer of Edison Sault Electric Company was asked:

Q. Mr. Kline, you indicated. . .that you have not made any
studies with regard to nuclear power. . . .

A. Yes , that's correct.

; Q. Can you explain. . .why. . .?

A. Principally because of the smallness of the company, sir.

Q. . . .what does the smallness of the company have to do with
the studying of nuclear power. . .?

.
A. Well, because the cost of a nuclear plant for a company our

size would be pr Amitive. (Kline - Tr.4431) .

.

m

&
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|
i

!.

x-8 Mr. E. Harold Munn Jr. , President and Member of the Board of Public . l
l

I

. Utilities of Coldwater testified:
- |

. <
'

Q. Mr. Munn, has Coldwater--Has the electrical system of
Coldwater considered any other alternatives in plannmg '

for load growth or obtaining alternative sources of bulk
power supply?

A. Well, yes. I have to say Yes on that. You have to realize
that we're locked into our alternatives, either expansion
of generation or expansion of purchase from other sources.

We talked with our engineers and have been advised that
our own efforts in the direction of a non-fossil fuel plant
such as a nuclear plant are just not economically feasible.
And I raised the question at the time that the Consumers
Power people presented their last new contract to us in
Coldwater, concerning the participation in nuclear power
because the contract only provided for a basic cost with
adjustm.tnts for demand, and so forth, and a fuel adjust-
ment cost, which appeared to me to be based upon the
cost of coal: no provision for nuclear.

But we have looked at the matter of nuclear power and
indeed, when we intervened in this particular case, it
was with very serious intent of wanting to have nuclear
power available at what appeared to us the only reallyi

viable alternative to what had been offered to us.

Q. When you say " nuclear power" being an alternative do

|
you mean purchasing nuclear power or building your

' own nuclear power plant?
.

A. Well, it did not appear economically possible for us to ^

build our own nuclear plant, and so we were looking
'

toward--we are looking toward the fact that we need to
obtain a supply of power, hopefully from a nuclear source,
that will give us a unit of power that we can depend upon .

at a cost that will not inflict hardship on our customers .

(Munn - Tr.4119, 4120) . ,

,

j *

i

!
i

1

!

l
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The availability of nuclear power to Consumers and the unavailabilityX-9

to smaller systems in the relevant market is significant because nucipar.- ,,

power holds out the promise of being lower cost power (Aymond - T .6647,

Mayben - Tr.2825, Wolfe - Tr.1723) . This is extremely important irt

meeting load growth because of the unavailability of other fuels (Mayben -

Tr. 2824, 2825) .

X-10 Earl Brush, General Manager of Lansing's Electric System, testitied

that:

"In my judgment the future of the entire electric utility
industry is dependent upon nuclear power.'' (Brush -
Tr .2354) .

|

C. The Only Nuclear Power Plants in the Relevant Market
Are Owned and Operated by Consumers Power and
Other Major Investor-Owned Utilities

I X-11 The only nuclear units in the relevant market are owned by

major investor-owned utilities (Aymond - Tr.6645 and DJ-Exhibit 18).

The reasons for this, according to Alphonse Aymond, President and Chairman

of the Board of Consumers, are:

1

i

|
One, the investment in a nuclear power plant is quite sub-
stantial. It requires a great deal of capital, and the cost per'

kilowatt of capacity declines as the plant increases, so there*

is a disincentive economically to building such a plant unless
you build a large one. And many entities within the state do
not have the need for a large plant. Another reason would be

.

that it requires considerable expertise. You have to have a.

|
.
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lot of talent in people in the field of nuclear physics, engineer- ."
ing and other technical skills, and most of the smaller systems

~

do not have that kind of experuse in their employ. (Aymond - .
,

, r
- Tr.6645 and DJ-Exhibit 1).

.

I-12 Thus, at the present time the construction of nuclear power plants by

small utility systems in the relevant market is not a viable alternative.

Accordingly, access to the benefits of nuclear technology for these systems

is severely limited.-

.

.

.

.

*
I

.

,
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XI. BECAUSE CONSUMERS DOMINATES AND OWNS THE COORDINATING
-

- MEDIUM, HIGH VOLTAGE TRANSMISSION, IN THE RELEVANT
MARKET IT IS ABLE TO CONTROL ACCESS TO NUCLEAR POWER,,

7' '

ATTENDANT COORDINATED DEVELOPMENT AND ALTERNATIVE
SOURCES OF BULK POWER SUPPLY THEREBY LIMITING COMPETITION

A. In Order to Effectively and Efficiently Utilize and
Coordinate Power from Nuclear Units. Access to
High Voltage Transmission and Coordinated Develop-
ment are Necessary

XI-1 Without access to high voltage transmission services and

coordinated development access to nuclear power is meaningless. Earl

Brush, General Manager of Lansing, testified that:

Thus, if the municipals are not in some way able to, through
orders of Federal agencies or arm's length bargaining work
out with the investor-owned utilitys [ sic] ownership of
nuclear power and the wheeling that has to go with it , I
think the municipal industry is slowing (sic] going to fade
away and the consumer is going to suffer in the end.
(Brush - Tr.2203, emphasis supplied, see also Mayben -
Tr .2843) .

1. Transmission Service

XI-2 In order to have access to the benefits of nuclear power

and coordinated development, a system, whether large or sr.all, needs access

to high voltage transr21ssion.

XI-3 William Mayben, a registered engineer and partner in R. W.

Beck & Associates, a firm of analytical consulting engineers and qualified expert

- in power pooling principler '.n the electric utility industry (Mayben,

beginning at Tr.2537) testified that:
;

I

_._, _ _ _ . _ _ , . .,. _ _ . _ . . . . _ . . .
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-
. . .

.

Q. Mr. Mayben, in your opinion as a censulting engineer, -

. would my (small system] alternatives or the alternatives' '

that you could counsel me en at that point be severely
limited under cur set of conditions 19/ that I have
described?

A. If these (alternatives described en Tr.2334 through
2838] are the only alternatives that you have and what
you state is that transmission service is not available
to obtain either one or the three projects as a resource,
again with the caveat that there is no other utility
nearby with which you could coordinate. I would say
Yes, the alternatives wculd be limited. -

Q. Would your answer be the same if we were to consider
anybody, any large investcr-cwned utility or anybody
that Consumers Power was interconnected with with
regard to the alternatives that they = f have to effer?

A. Yes, Mr. Verdisco, the problem still is transmission.
Exercising any alternatives or pursuing alternatives
will finally depend upon the ability of that utility to
obtain transmission serrices.

Q. Without all of these things that you have testified that
are a necessary prerequisite to making a determinatien
as to whether or not something is an econcmical alternative
in engineering terms, would a small syetem in Michigan's
Lower Peninsula be able to =ake an intelligent decision,
business decision, in your cpinica, as to whether or net
he should ask for access to Consumers Pcwer Cc=pany's

| Midland Plant?
!

| . . .

50/ These condi'c.ons are described at Tr.2834. They include: the small
system is a total requirements customer and has no access to trans-

| mission. In aedition the small system is unable to build its own high-
voltage transmission syste=.

__ __ _ _ , . .
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'

.

The Witness: Mr. Verdisco, I'm not sure which comes-

first, whether you answer the question on transmission
. and other coordination services or whether you ask the ;

question on whether you can have access to the plant,
but I would say the answers to both are extremely
important.

I don't know whether I would necessarily counsel my
client not to ask for participation until he got all the
answers with regard to these other matters, but I think
he should at the same time make sure that he had
answers to those before he pursued, in any depth at
all, the development of a participation relationship for
such a nuclear plant.

Q. Is it your testimony, Mr. Mayben, that the two are so
integrally related that they would have to be considered
at least at the same time in order to make a decision?

A. Well, I think your question previously said as to whether
or not to approach Consumers Power with a request for
participation. Definitely to make a decision as to whether
or not to finally participate, all of these questions should
be answered because the next step would possibly be
financing on the part of the municipality, and he cannot
take any legitimate steps toward financing until he has
these kinds of questions clearly answered (Mayben -

,

Tr.2838 - 2840) .

XI-4 Earl Brush, General Manager of Lansing's electrical system testified

that:
'

e e a

Q. If the city of Lansing were granted access to the nuclear
power from Midland or any future nuclear unit of Consumers
Power, in your opinion, would Lansing need access to Con-
sumers Power high voltage transmission system in order to
coordinate that power with its system? _

,

.. - - - . .. . -
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.

A. -Well, the alternative, of course, would be to build ~ ~

your own transmission system, and again now you're
- into the economics, which would be the most economical. - r;

to pay Consumers Power an equitable wheeling charge,
or persist building your own transmission system.

. . .

Q. Mr. Brush, if you are granted access to a block of power
from the Midland Unit, first of all, would you need to have
access to Consumers Power high voltage transmission
system to get that block of power to your system?

A. Yes, unless I were to build my own transmission lines
to Midland.

Q. Secondly, after you get that block of power from the Midland
Unit, if you did get that block of power from the Midland '

Unit, and you wanted to sell some power to a third party that
you were not interconnected with, would you need to use
Consumers Power's transmission system to wheel that power?

A. Let me see if I understand your question here. I now have
access to a block of Midland power?

Q. Yes , sir.

A. Now we've got two choices: I can ask Consumers Power to
bring it over their transmission lines, and to me that would
be wheeling, into Lansing; or the alternative I would have
would be to construct my own transmission lines all the way
to Midland.

Q. Yes, sir.
~

A. And now we're into evaluating the economies of one over -

the other.
P

e
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[ Now I've got the block of power in Lansing. Now your
question is, I would want to sell that block of power for

; part of my own generating power to another utility? ,1

!
Q. Well, after you get it there, obviously you're going to

have something in mind about that block of power. Now
suppose your decision was to sell part of that block of
power to Wolverine, for instance.

A. Then I have got to have some transmission capability
from Lansing to the Wolverine system. Now again, either
I do it over Consumers Power transmission, or build my
own.

Now if I'm going to take it all the way from Midland to
Wolverine, I certainly would not bring it into Lansing
and back to Consumers and over to Wolverine. So in
that context, I guess the true wheeling would be asked
for here, I would ask Consumers to deliver to Wolverine

"X" megawatts of power that I am entitled to at Midland,
so maybe this is the definition of wheeling that you are
using (Brush - Tr.2345 - 2348) .

* * *

XI-5 Mr. Stephen Fletcher, President of Alpena Power Company testified that:

. . .

Q. If you had access to Consumers Power's high-voltage
transmission system, and they did, in fact, provide
wheeling services for you, would your alternatives
for planning your load growth be increased?

| A. Well, certainly, we'd be able to, if we had -- this is the
primary problem of the small group that we have Daverman
doing is: if we do get together and plan load growth in
Northern Michigan, how do we get the power to the ultimate!

consumer, not having any transmission services at this time?

.

, , _._._,y ,7.- _ _ , . _ _ . . . ~ , _ . _ _ . , - . . . - _ _ _ .-.m. .,,_m. _ . . . ...,e, .- . , ,
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So, if we did have access, we would have the alternative -
.

of going in with a group of smaller utilities or, I suppose,
if we actually had true honest-to gosh wheeling services, '

'

then we could go to Detroit Edison, I & M, anybody, and
ask them for wholesale power.

Q. Again, if you had access to Consumers Power's high voltage
.

; transmission system and wheeling services, how would that
help you, supposing you could get some power from the
Midland unit, how would that help you take advantage of
that power that you could get from a nuclear unit?

A. Well, of course, like any electrical system, we have --
there would be times when we would not be able, in all
likelihood, to utilize the full block that we would buy from
a nuclear unit, inasmuch as we would probably buy more
that we need right now, anticipating future growth.

In the times that we weald not need that power, or as much
of it. -- for instance, this time of year, when our major
industry in Alpena is shut down and our peaks, rather than
being 57 megawatts, are, well, they'll hit 42, 44, someplace
in that range -- at this time of year we would certainly
consider selling a piece of that power at wholesale or retail
to anybody who wanted it.'

Q When you said that you'd be willing to sell this power at
wholesale to anyone who wants it, would you consider
selling that power to some people that Consumers Power
presently serves at wholesale?

A. Yes, I can't see why I wouldn't.

Q. Would you name some of these systems you would sell to? .

A. I think that might be better phrased as some of the systems
~

.

I would approach for a possible sale, had I the power, sir.

:|

. _ . ~ . _ . - . , _ _ _ _ . . _ _. . _ _ - , _ _ _ . . _ - . . . . . . - __ ._ _.-__,_ _ _ . _ _ _ _ . - _ _ _ _ . _ _-.
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- But some of them would be some of the municipalities on.

- the west side of the state: Traverse City, Harbor Springs,
an d , --

- r

We ars not talking about raving a great block of power to
sell, so whether I could take on someone like, say, the City
of Bay City, that would probably be pretty absurd. Or to
try to sell the City of Lansing.

But there are these small systems: Coldwater is relatively
small, Southeastern Michigan Coop, Thumb -- I think it is
Thumb Electric, Oceana Coop, at Hart -- there are small
systems that are available that could use a relatively = mall
block of power.

. . .-

Q. Mr. Fletcher, if you did get access to the Midland plint and
it were delivered to your system, would you then need, in
your opinion, access to wheeling services in order a take
advantage of that nuclear power?

A. Wheeling services would certainly be helpful at that -ime,
depending on the size block we were able to obtain.

The larger the block, the more critical that would become,
because we would have certain times when we would not be
able to utilize that power and would like to sell it. at profit,
to someone else.

Chairman Garfinkel: I don't think that was really the
question, though.

The question was in terms of would you need wheeling in
order to get the power?

.

Mr. Verdisco: No, your Honor.

Chairman Garfinkel: You're satisfied with the answer?

.

.

_ . _ . ,__ -. ,_e , . , , , ,,. - -. ,. , . . , ~-
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Mr. Verdisco: I see that maybe my question was not - -

perfectly clear.
.

.

If I could just make one short statement, your Honor?

My initial question was, could they build high-voltage
transmission system to the nuclear plant in order to get
it to their system. Now, that's access to the transmission
services, your Honor.

My second question was after he got it to his system.
Before we were just talking about transmission services.
Now we're talking about wheeling. Would he need wheel-
ing to then take advantage of this nuclear power that he had
had delivered to his system?

Chairman Garfinkel: Yes, I understand now, thank you
(Fletcher - Tr.4332 - 4354) .

XI-6 Mr. E. Harold Munn, Jr., President and member of the Board of Public

Utilities of Coldwater testified:

Q. Have you also considered coordination of your facilities
with those of other systems, as an alternative in helping
Coldwater to attain maximum benefits of its facilities, Mr.
Munn?

A. Yes, we have.

It would be highly beneficial to us if we could coordinate.
for example, with municipals that have an excess of
generation, such as Lansing or Holland, or with the Muni
Coop group.

.

But it's impossible to coordinate absent transmission to
wheel the power from one point to another, and so we're
locked in, in that they have one customer. in many cases, .

I guess, to whom they could be connected. And that's
Consumers Power, who controls the intervening facilities.
transmission facilities. And Consumers, Power can buy:

,

and we can't.

~
---w ---y y-y ,,.- ,.y-- +---e - - - -
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Q. If Coldwater were granted access to nuclear power
from Midland, or any future nuclear unit, in your'

,
opinion would they need access to high voltage trans-

,

mission, Consumers' high voltage transmission system
,

in order to transmit that power from Consumers' system
to the Coldwater system?

Well, that's about 160 miles between us and Midland,

and there's no way that we are going to get power from
that generation down to Coldwater unless we have access
to a transmission grid.

Q. Would you also need access to wheeling services by Con-
sumers to take advantage of that nuclear power?

A. Well, let's assume that we buy a major block of power.
This, then, forms a portion of our total available power
supply.

If we are going to coordinate effectively, for example
with Lansing or with Marshall or with the Coop Muni
group, we are going to have to have the ability to move
this power around.

The transmission of power from generation at Midland to
Coldwater is basic to our own use of that power, as far as
just saying, We are going to take X number of kilowatts
and we are going to consume them at Coldwater.

But, as far as effectiveness, our cost effectiveness becomes

as greater and the benefit to our customers, I believe, as
greater, if we can then utilize this at other points in coordi-
nation back and forth with these other cities. And we've
got to have a grid.

Chairman Garfinkel: Mr. Munn, taking into account Mr.
Verdisco's question, suppose between the Midland Nuclear
Power Units to one of your grids, to one of your substations,
they wheel that power in, or interconnect -- I don't like to
cr.11 that wheeling, I call that interconnection -- directly
into your system, and you get full power, let's say, ten per-

|
cent of the time, hypothetically.

|
*I

|
|

|

l
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Q. What would that do for you? You would still need, since -

you indicated you are surrounded, you would need Con-
,

sumers Power to do more than that, wouldn't you?, r

A. Well, this is true.

Q. What would they have to do besides that, for you to make
interconnection with all the other municipalities?

Merely interconnecting would not be enough, am I correct?

A. That's right.

There would have to be the provision so that these kilo-
watts could be moved. There would be Mme period -- if
we bought a solid block from that sitant --

Q. -- and they get it to you -

A. -- and they get it to us --

Q. Right.

A. There would be occasions where we would to share this
block with some someone else.

Q. All right.

| Now, what would Consumers Power have to do further, in
j order for you to effectively use this entire block?

A. Well, they would have to coordinate the operation, because
this power is being moved, as I understand it, within the
entire grid. That's what happens now, sir.

Q. Would they have to construct more interconnections? ',

.

.

,
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A. I don't believe so..
,

- - I believe their existing grid is interconnected to virtually e

every one of these with whom we would coordinate.-

Q. But they would have to connect -- they would have to,
in a sense, connect between your company and some of
these other places, wculdn't they?

A. Utilizing, for the most part, existing facilities.

Q. That means they would not have to construct anything
in order to interconnect or wheel power between your
company and other municipalities?

A. Well, I don't have the engineering knowledge to say it.

It's possible we may have to build a short line to Batavia
at high voltage, but, as I understand it, the grid covers
the area, so that the interfeeding, interconnection, is in
effect, there.

. . e

A. That's only to get the power to Coldwater. Then there's
another step, your Honor. As Mr. Munn testified, then
they need the wheeling.

Q. Well, that I don't know, Mr. Verdisco.

| A. Well, that's what he just testified to.

Q. No.

He said he doesn't know because he's not an engineer. He
thinks it exists, but --

.

A. No , no .

.

e

.
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.

.

He testified -- and Mr. Munn can correct me, this is my
understanding -- -

-
' #

By Chairman Garfinkel:

Q. Well, why don't you ask the question again, instead of
testifying, Mr. Verdisco?
By Mr. Verdisco:

Q. Mr. Munn, without access to wheeling services, could
Coldwater coordinate its activities after it receives this
power from a nuclear plant, and - you want to include

| nuclear power into all of its activities -- can you coordinate
your activities with systems other than Consumers Power
without access to wheeling services?

A. No. (Munn - Tr.4121, 4143 - 4147) .

e s =

|

XI-7 As stated in sections VIII, IX, and X, supra, Consumers co apletely
!

controls transmission in the relevant market. As the record indicates, access

to high-voltage transmission services is necessary to gain access to the

benefits of nuclear power and coordinated development. A fortiori Con-

sumers controls access to the benefits of nuclear power and coordinated

development.

2. Coordinated Development

XI-8 a) Definition: (See Definitions, Section V, infra)
.

XI-9 b) Coordination is essential 51/ if other utilities in the
.

relevant market are to compete and survive as independent entities. " Isolated
,

.

51 / As indicated in section A supra, in order to effectuate a
,

coordination agreement high-voltage transmission lines are
necessary (Aymond - Tr.6639; Mayben - Tr.2624; and
Munn - Tr.4121) .

.. . . . _ -_ ___ . . - . . -- _ .. . . .
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.
systems are disappearing from the scene." (Paul 8215, Mayben - Tr.2798,

- . 2799, 2800, 2801, 2802, Brush - Tr.2303). They need to have access to all c

.

forms of power exchanges in order to compete (Mayben - Tr.2798, Gutman

PT p.20). These systems need to find a way to keep "a handle * on their

power costs, and coordination is one of these ways (Mayben - Tr.2801, 2802,

2805). Coordination with the Applicant will also enable these utilities to plan

for the development of a future independent power supply (Mayben - Tr.2809).

XI-10 It is significant that municipals in the relevant market do not have the

ability to participate in nuclear power supply (Mayben - Tr.2825, Kline -

Tr.4431 and Drush - Tr.2292). Consumers is a large, integrated electric

utility. It coordinates its activities with other utili.ies so that it can partici-

pate in this power supply (May - Tr.2825). Without access to coordination

a small system would be advised not to consider nuclear power from Midland

as an alternative (Mayben - Tr.2845).
|

I
(

The primary problem for small utilities located in the relevant market,XI-11

in terms of coordination, is the lack of any transmission facilities available
1 .

to them in order to actually move blocks of power around so they can coordinate

. . (Fletcher - Tr.4331, Munn - Tr.4121) . The only alternative a small system

~ would have absent transmission (Wheeling) rights over Censumers' lines
.

o

|

|

;

. . . . - -
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would be to build its own transmission facilities (Brush - Tr.2351). This is ' '

'

, - prohibitively expensive for small systems (See Section XI B-4, infra). r

.

XI-12 Alphonse Aymond, President and Chairman of the Board of Consumers
.

i Power, was asked whether he saw any !casibility of obtaining benefits by

coordinating arrangements with other utilities, cooperatives and municipals

(Aymond - Tr.6057, 6629) . He answered, "If they can work together to
'

build a joint plant." (Aymond - Tr.6057, 6629 See also Brush - Tr 2352

i .sd Fletcher - Tr.4288) .

XI-13 He was then asked to explain what he meant by " work together"

(Aymond - Tr.6629). He responded by saying

what I had in mind was that these various entities in Michigan
are each relatively small, but together the combination thereof
might be sufficient so that they could build a larger plant. So,;

what I had in mind was what each one of them individually might'

(sic) be able to achieve, the group together might. (Aymond -
Tr.6629 - 6630) .

XI-14 Mr. Aymond was asked further whether, as a matter of policy Consumers

would be willing to grant these entities access to transmission services so they
,

could work toget'her to perform this joint operation. He responded, "I think .

.

that could be worked out." (Aymond - Tr.6630) .

,

e

se

.
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B. Consumers Power, Through its Control of High Vdtage
~

Transmission, Controls Access to a Small System's
-

,
Alternative Sources of Bulk Power Supply Thereby ,

- Substantially Reducing a Smaller System .1 Ability tot

Compete With Consumers

XI-15 According to Robert L. Paul, General Supervisor of Commercial

Electric and Government Sales for Ccnsumers Power, a dual source of power

permits a v'.ilitr to make use of the most economical source (Paul- Tr.8216).

'' . . . to ely on a single source, of course, is taking a risk of, if you lose that

source, of not having power (Paul- Tr.8216).

XI-16 Mr. Paul's views are shared equally by Alphonse Aymond, President

and Chairman of the Board of Consumers, who has indicated that within reason-

able limits it is in Consumers Power's best interest and to the best interest of

its customers to have as many alternatives as possible available to it in meeting

its load growth (Aymond - Tr.6627 - 6628) . Mr. Aymond explained to the

Board that

. . . frequently your plans go awry, and it's nice to have some-
thing to fall back on. Well, any time we plan a capital addition,
we look at the various alternatives, and formerly the controlling
circumstances in all cases were economic -- what was the most

. economic alternative, and that was the one that we would pursue.
Now we have additional constraints and we look also at environ-
mental concerns, and we try to reach a balance so that possibly
the most economic course might not be pursued because it might
create some environmental damage which might have been ignored
in the past. (Aymond - Tr.6627 - 6628) .

.

.

!
I

1
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XI-17 Access to wheeling services (transmission) is a prerequisite in .

determining which alternative an electric system should use (Mayben -
, ,

Tr . 2937) . If transmission service is not available and a system cannot *

coordinate with another system then alternative sources of bulk power

supply are severely limited. (Mayben - Tr.2813, 2838, Section XI-A infra) .

XI-lb Mr. Mayben testified further that:

Exercising any alternatives or pursuing alternatives
will finally depend upon the ability of that utility to
obtain transmission services. (Mayben - Tr.2838) .
(Section XI-A infra.)

. . .a municipal system needs to contemplate the possi-
bility of alternatives, the development of those alternatives,
if he is not satisfied with being a wholesale customer and
receiving service from the company under its standard
terms and conditions for such service. (Mayben - Tr.

g
2819).

XI-19 Mr. E. Harold Munn, Jr. , President and Member of the Board of Public

Utilities of Coldwater testified that:

Well, absent the ability to coordinate and purchase elsewhere
we have no pla,ce to go but more purchases from Consumers.
(Munn - Tr.4123) .

.

9

- , - - - - -- , , - -



77--

1. Types of Alternatives Available for Supplying Bulk Power

XI-20 The types of alternatives available to a system in planning for
.

~ r

the supply of its bulk power needs is dependent on the ability of that system

to overcome the barriers to entry associated with a particular alternative.
.

While many alternatives may be quite costly the right to have access to and

choose the best alternative for a particular system is paramount to the

continuation of the pluralistic industry as it exists today. (Brush - Tr.2303) .

For example, some alternatives are not worthy of study unless some form of

coordination could be achieved (Mayben - Tr.2810). Others will be

dependent on the availability of future fossil fuel supply (Steinbrecher -

Tr.1227; Mayben - Tr.2824, 2825) .

The following is an analysis of the alternatives for sources of bulk power

supply.

Self-Generation - If Consumers Power refuses to furnish anyXI-21 a.

services including transmission services, or coordination, to a small system

interconnected with only Consumers, it would not be appropriate to recommend

that such a small system develop its own independent power supply (Mayben -

Tr.2807, 2809) . Therefore, a small isolated system's access to self generation,

as an alternative, is severely limited by Consumers' control of transmission

services.
.

.e

.
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XI-22 (1) Gas turbines - Operating expenses of a gas turbine are ~
'

, - too high and it is difficult to determine whether or not a municipal utilits would
~

r

.

be able to acquire fuel at any price into the future where oil was involved. A

gas turbine probably would be less economical than purchasing from Consumers

and would not be a prudent method of meeting a small system's power require-

ments (Mayben - Tr.2806, 2807). Gas turbines are not attractive to total

requirements customers. . . .if he [small system] wanted those included as"

an alternative so that he could get the relative cost differences, it could be

done." (Mayben - Tr.2806) .

XI-23 (2) Diesels - The unavailability of fossil fuels means that

diesels will not be a viable source of power in the future. (Mayben - Tr.2807

Paul - Tr.8203 and Steinbrecher - Tr.1227) . '

XI-24 (3) Coal - A coal-fired plant would not be desirable for a small

system because two units would be required at a minimum. (Mayben - Tr.

2802). A second negative aspect of coal as a fuel is the potential environmental

damage of the stack emissions and the necessity of providing storage for large

volumes of coal-ash. Thirdly, the cost of electric energy produced by a coal-

fired unit does not compare favorably with the cost of energy from a nuclear

unit (Aymond - Tr 6647, 6648, 6351) .

.

l

~

t
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.

XI-25 (4) Nuclear - Building a nuclear power plant for a small

1 - system is definitely ruled out. "I would not even suggest that he (a small ,

system] waste the time to study that" (Mayben - Tr.2808, Kline - Tr.4431) .

Fletcher - Tr.4331 and Paul- Tr.7988). This is because a nuclear plant

sized at anything less than 500 Mw is not feasible for any utility (Mayben -

Tr . 2808) . A small system would have to have a reasonable assurance of

access to transmission services in order to determine whether or not access

to the Midland Nuclear Plant would be an economical alternative sourt:e of

bulk power supply (Mayben - Tr.2831). Building a nuclear plat is not a

r,al alternative for a small system to consider because of costs, size and

technological expertise (Aymond - Tr.6645) . Building a nuclear power

plant is not an alternative to Alpena because it is too expensive (Fletcher -

Tr.4311). Without access to transmission services Alpena would not be
|

able to install any generation (Fletcher - Tr.4350) .

XI-26 However, some form of direct access to nuclear power is a very

important alternative because of low costs, environmental problems and

the unavailability of fossil fuels (Brush - Tr.2302; Mayben - Tr.2354,
;

|

2359, 2497, 2499, 2807, 2824, 2825; Aymond - Tr .6351, 6353, 6413, 6414;

Paul - Tr.8203) .

.

.

9
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~

XI-27 (5) Hydro - There are no hydro sites in the relevant market -

(Brush - Tr.2501 and Paul - Tr.8203) .
-

. r

XI-28 (6) Pumped Storage - Pumped storage facilities are not a

viable alternative because they are not baseloaded (Brush - Tr.2502).

b. Wholesale Power Purchases from Consumers

XI-29 Wholesale power purchases may or may not be the lowest cost

alternative to a small system. Obviously the more alternatives a small system

has the better it can choose the most economical alternative (Aymond - Tr.6627,

Wolfe - Tr. 1713 - 1717). However, a municipal system needs to contemplate

the possibilit of alternatives if it is . A satisfied with being a wholesale
;

customer and receiviug service from the Company under its standard terms

and conditions, for such service (Mayben Tr .2818) . Buying of wholesale

firm power from Consumers by Traverse City was found to be less economical

|
than coordination (Wolfe - Tr.1714) . Consumers Power's wholesale rate is

not good for Lansing (Brush - Tr.2283, 2286).
I
l

XI-30 Professor Peter Gutman testified that:

An offer to sell only wholesale power is essentially

|
an offer to sell only a bundle of services, including
generating services, transmission services, main-
tenance power, emergency power, etc., all tied
together. Instead of such tie-in sales, these services
should be unbundled so that buyers have the right +o ,

|
-

!
,
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'

'

buy them separately or together in whole or in part,
as they wish. Certainly, the Consumers Power mono-
poly over tranmission and large generating units. ,,

'

should not be used as a vehicle to extend its control
to other services. The offer to sell power at whole-
sale implies that Consumers Power wants to retain a
monopoly position in the wholesale power market
relative to the small municipals and cooperatives. It
would prevent competition in the market for bulk power,
since buyers would have no alternatives. It denies
choice. It prevents competition and its benefits.
(Gutman - PT, p.28) .

c. Purchases From Parties Other Than Consumers

XI-31 Power from remote sources or from parties other than Consumers is not

. a realistic alternative without proper arrangenents through Consumers
,

(Wolfe - Tr.1713 - 1719, Brush - Tr.2351) . If Alpena had access to Con-

sumers high voltage transmission system it "would have the a'.ernative of

going in with a group of smaller utilities or .. . we could go to Detroit

Edison, I & M, anybody, and ask them for wholesale power." (Fletcher -

Tr. 4333) . The only alternative Lansing wouki have absent transmission

or wheeling rights over Consumers' lines would be to build its own facilities
[ .

| (Brush - Tr.2351). Lansing has not considered purchases from parties
.

other than Consumers because it is completely surrounded by Consumers

(Brush - Tr.2333, 2342) .

:

o

*

4
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.

d. Coordinated Development -

XI-32 The ability to interconnect and coordinate was not offered as . ,

'

.

an alternative to Traverse City by Consumers (Wolfe - Tr.1718) . If Alpma
'

had access to Cor sumers high voltage transmission system it could coordinate

with systems other than Consumers Power (Fletcher - Tr.4339). Coordination

is not an alternative to Alpena Power Company because the coordination agrer-

ments in effect in Michigan require reserves which are prohibitive (Fletcher -

Tr . 4330) . If Coldwater had access to Consumers' high voltage transmissian

plan it could coordinate its activities with systems other than Consumers

(Munn - Tr.4127, 4144) .

XI-33 Stephen Fletcher, President of Alpena Power Company testified that:

The primary problem for small utilities located in
Northern Michigan, in terms of coordination, is the
lack of any transmission facilities available to us in
order to actually move blocks of power around so
we can coordinate. (Fletcher - Tr.4331) .

2. Need For Access to High Voltage Transmission in Order To
i

Have Access to Alternative Sources of Bulk Power Supply
(

XI-34 The control over high voltage transmission gives Consumers
,

I

! Power the ability to (1) control new entry into the bulk power market by

smaller systems in the relevant geographic market, (2) dictate which entities
I

shall have access to nuclear power, (3) eliminate potential alternative suppliers -

.

, , - - -- --, -- ,- , , , - ,,-w- - ,.w q



-

- 83-

.

from dealing with Consumers' waolesale customers and (4) dictate which"
-

alternatives a small system will be able to consider in plannmg for load growth.,- . .

.

It can be concluded that this control effectively gives Censumers the ability to

restrict the growth of competition.

E-35 For example, the only alternative source of bulk power supply available

to Lansing absent transmission or wheeling rights over Consumers' lines

would be to build its own facilities (Brush - Tr.2348, 2351).

n-36 Mr. Joseph Wolfe, former Director of the Light and Power Department

of Traverse City testified that:

Q. Mr. Wolfe, you previously testified that one of the
alternatives that you considered for planning your
load growth while you were director of power and
light at Traverse City was purchasing power from
sources other than Censumers Power. Is that
correct, sir?

A. Yes , sir.

Q. From whom did you consider purchasing power?

A. It was considered, but not in a formal way, purchasingo.
power from Indiana-Michigan Electric, who had whole-
sale rates that were less than Consumers Power Company.

It was considered purchasing power from the citf of
Lansing, who had power available.

-

D
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It was considered to pu2thase power from Detroit Edison, .

perhaps others. But when I say considered, that was not
done in any active way because of the immense hurdles ., "

~ that would have had to have been overcome to actually
realize such a purchase.

In other words, we evaluated all the impediments and

|
decided that they were too great to overcome.

Q. Could you explain to me what these impediments consisted
of?

A. Any viable or any reasonable way of delivering this power
to Traverse City from a remote source would have to come
over somebody else's transmission system. The transmission
system of the cooperatives might have been useful for this
purpose, but only insofar as it was capable of handling
these power deliveries, and its system was not designed
during that period of time to handle any larger power trans-
fers than what it probably could reasonably -- would
reasonably need for itself. So that that would mean that
either very large transmission facilities would be involved

|
to upgrade the cooperative's transmission system, or the
transmission system of Consumers Power Company wouki

, have to be utilized. And this did not appear to be a methodl

which couki be accomplished due to the expressed attitude
i

| of Consumers Power Company during negotiations and dis-
cussions that were held with than (Wolfe - Tr.1727).

XI-37 The primary question which must be answeredin comparing alternatives

according to William Mayben is:

Can you in some fashion or other obtain transmission service?
If you can't then there is little reason to go into the other exami-
nations of whether or not it's economic in comparison to your
present form of power supply; whether or not you would be able
to obtain the other features of coordinationin order to make that
a suitable source to you. . . I wouki tend to discourage you from -

.
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spending a lot of money on engineering studies to be able to tell*

you whether or not that's (nuclear power) a good source of power*

for you until you did have reasonable assurance that you did have- .
,

transmission service available to you. (Mayben - Tr.2831, 2832,
#'

2837)..

XI-38 If Lansing could get Consumers to wheel (trussmission services) they

would definitely investigate ''the economies that might flow to us by inter-

connecting with other generating utilities in the state.'' (Brush - Tr.2334,

2335, Fletcher - Tr.4331 - 4334) . Lansing would consider interconnecting

with Detroit Edison, the MC Pool, Indiana-Michigan, and Michigan Power

(Brush - Tr.2335) .

XI-39 Without access to Consumers' high voltage transmission system Alpena

does not have the opportunity to install its own generation as an alternative
,

,

source of bulk power (Fletcher - Tr.4275, 4350) .

XI-40 If Consumers terminated Alpena's bulk power supply contract Alpena's

only alternative, without access to Consumers' high voltage transmission would

be the building of its own generation. However because Alpena does not have

enough money or load to build generation it would have to build in conjunction.

with another entity or entities. This effectively eliminates self generation as

an alternative to Alpena and if Consumers terminated Alpena's bulk power

supply contract in alllikelihood Alpena would be forced to sellits system to
~

Consumers . (Fletcher - Tr.4929, 4297) .

,
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*

3. Consumers Owns and Controls 98% of the High Voltage .
, '

Transmission in the Relevant Market
~ #

XI-41 See section IX-D, supra.
.

4. High Voltage Transmission Costs Effectively Prohibit Small
Systems in the Relevant Market From Constructing Hig
Voltage Transmission Networks which are Necessary for
Obtaining Access to Alternative Sources of Bulk Power
Supply

XI-42 The cost of constructing high voltage transmission lines are

prohibitively expensive for most municipals, cooperatives and small investor-

owned utilities (Fletcher - Tr.4282, 4284; Wolfe - Tr.1732: Gutman - PT , p.29) .

According to William Mayben, a 138 kv line would cost between $25,000 and

$30,000 per mile and the installation costs increase significandy as the voltage

levels increase (Mayben - Tr.2816) . There comes a point that construction

costs rise sharply as you approach 345 kv and higher voltages (Mayben -

Tr .2816) .

TI-43 The cost to Traverse City for a high voltage interconnection with

Consumers Power over a distance ofless than five miles would have cost

Traverse City approximately $100,000 (Wolfe - Tr.1730). In order to build ,

high voltage transmission lines a suitable right of way would have to be
.

obtained which would also significantly add to costs (Wolfe - Tr.1732) .

.

J

e
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XI-44 In addition to the prohibitively high costs of transmission lines the.

duplication of facilities would not be in the overall best interest of the public
.- - r

(Brush - Tr.2336; Munn - T: .4141; Wolfe - Tr.1732,1733) .

!

C. Consumers' Policies Have Been Anticompetitive

XI-45 Consumers, through its announced policies and its failure, in

some instances to define policies, has created an atmosphere in which smaller

systems in the relevant market have been prohibited effectively from competition.

This prohibition is twofold: that is (1) Consumers in effect prohibits the

smaller system from competing for existing and new wholesale loads and

(2) Consumers in effect prohibits the smaller systems from dealing with

suppliers other than ' Consumers thereby eliminating a small system's

alternative sources of bulk power supply.

XI-46 Consumers has refused to deal with small electric systems in the

relevant market by refusing to accept requests by municipals and cooperatives

for terms and conditions of service which would treat municipality owned and

cooperatively owned utilities on the same basis as Consumers treats other

privately owned utilities. This is evidenced by the refusal of Consumers to

.
(1) grant access to nuclear power. (2) grant access to transmission services

(wheeling), and (3) grant access to coordinated development (interconnection
.

agreements) .

l
.

-.es -,.-e.- r ----m .- , , y 4 -. ,. - y



- . .. -.

-88-

|
|

XI-47 1. Nuclear Power Participation
I

!
a. Requests *

.
e

XI-48 Consumers has been requested, by several small electric '

systems in its service area, to grant access to nuclear power from the Midland

Units. Mr. Steven Fletcher, President of Alpena Power Company, has requested '

access to the Midland Nuclear Unit. The request was made to Mr. Shepard.

Bay City Division Manager of Consumers Power Company, in the fall of 1973.

Mr. Fletcher testified:

Q. Mr. Fletcher, have you requested access to the Midland
Nuclear Unit.

A. I spoke to Mr. Shepard one day late last year, and said
that -- I told him that we would be interested in a part of
Midland if it were available. He advised me that that was
not available at that time (Fletcher - Tr.4350) .

XI-49 By letter dated July 29, 1971, the City of Grand Haven, Michigan inquired

about the possibility of Grand Haven purchasing a direct interest in the Midland

Plant and receiving a block of the generation. Grand Haven's letter was specific

in the amount of power (10mw or 20mw) it wishcd to purchased (DJ-Exhibit

27.)
.

.

XI-50 By letter dated July 20, 1971, Northern Michigan Electric Cooperative.

Inc. informed Consumers Power of the cooperative's interest in exploring
,

participation in the ownership and output of the nuclear fueled electric

power generating plant being constructed at Midland (DJ-Exhibit 22).

.
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XI-51 By letter dated May 24, 1971, Traverse City advised Consumers Power-

that they would be interested in exploring the feasibility of buying a share
,

,-
.

of the generating capacity of one or both of the Midland nuclear units.

(DJ-Exhibit 24).

XI-52 Mr. E. Harold Munn, Jr., President and Member of the Board of

Public Utilities of Coldwater, testified:

Q. Mr. Munn, has Coldwater requ2sted access to the
Midland Nuclear Units?

A. Yes, we have. By intervention in this case we have
asked for participation.

Q. Can you give a time frame for when you asked for
access to Midland?

A. Well, I don't have our counsel here. He would probably
be able to pin point it; but it would be at the genesis of
this case, in -- what -- 1971. We did discuss, I think,
informally and orally, with Consumers the eventual fact
of nuclear power in connection with the last contract
that was written with them; and I pointed out that there
was no purchase made for the economies of nuclear power
in that contract. But as far as a formalized request, I
think it would be in connection with this particular inter-
vention (Munn - Tr.4141-4142) .

b. Refusals to Grant Access to Nuclear Power'

.

- XI-53 Consumers Power has never taken the initiative in offering

nuclear power benefits to the small electric utilities systems in the relevant

market. This is evidenced not only from testimony given in this proceeding

|
|

|
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.

which is noted below but also from the fact that since the formal requests, as -

. described in section 1(a) infra, Consumers has continued to fail to grant the -

..
c

requests for nuclear power from the smaller systems.
~

II-54 Mr. Steven Fletcher testiSed:

A. Has Consumers Power Company ever take the initiative
to advise you that they were building, for instance, the
Midland Unit, and that possibly you could participate in
this nuclear unit?

A. No. Our main informative other than casual industry
sources, aboutthis kind of thing comes through the news
media.

Q. Are you familiar with Consumers Power plans to put up
the Quanicassee nuclear urdt?

A. I was aware and before aware for about 8 or 10 months
that Quanicassee was on the drawing boards. However,
I had no idea that it was as close to starting as it seems
to be in terms of starting the licensing procedures.

Q. What was your sourt:e ofinbrmation with regard to
;

Quanicassee?

A. I believe The Detroit Free Press.
|

|
' Q. Has Consumers Power Company adv. sed you, in light

of your request with regard to the Midland Plant, that
possibly you couldparticipate in the Quanicassee Unit? .

'

A. I don't recall there ever being any mention of Quani-
'

-

cassee (Fletcher - Tr.4351, 4352) .

t
4

*
*

.

|
t

|
L
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XI-55 Mr. E. H. Munn, Jr. , of Coldwater, testified:

"

Q. Did Consumers Power ever take the initiative and advise

*
. Coldwater of its plans regarding Midland, and offer.

,

Coldwater some form of participation in Midlaad?

A. Well, I am not aware of any participation being offered
to us .

e a e

Q. You testified that you put Consumers Power on notice
in 1971, approximately 1971, or maybe a little bit before,
that you desired to have access to nuclear power. Is
that correct, sir?

A. Yes, in connection with this case.

Q. Are you familiar with Consumers Power's plans to build
another unit called Quanicassee?

A. Only through the news reports.-

Q. Has Consumers Power ever taken the initiative and advised
Coldwater that since Consumen had been put on notice in
1971 that you were interested in nuclear power, that possibly
you could have some type of participation in Quanicassee, sir?

A. Well, to the best of my knowledge they have none. I've seen
nothing. (Munn - Tr . 4142, 4143) .

XI-56 Mr. Earl Brush, General Manager of Lansing Light and Power, testified:

Q. Did Consumers Power Company contact you with regard.

- to participation in the Quanicassee Unit?

~
'

A. No , sir . (Brush - Tr.2312) .

.

e

.

e
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2. Refusals to Grant Access to Transmission Services (Wheeling)

- a. Requests' e

XI-57 By letter dated May 24,1971 Traverse City advised

Consumers Power that it was interested in arrangements for the wheeling -

of emergency power under Consumers' transmission system to Traverse

City or other suitable delivery points (DJ-Exhibit 24).

XI-58 Robert Paul, General Supervisor of commercial, electric and govern-

mental services for Consumers Power, testified:

Q. Has the marketing department ever received a request
from ano.her electric system for wheeling, unit purchas-
ing coordinated development, admission to the Michigan
Pool or c:her -- than the standard wholesale or emergency
sharing 4.rrangements?

A. Yes, subsequent to the initiation of these proceedings
the Company received such requests from various nembers
of the Michigan Municipal Cooperative Power Pool and from
the City of Coldwater.

. . .

Q. . . .instead of formalized were there any inbrmal
requests for wheeling?

.

A. The question of whee 3ng was raised in the meeting with
,

Southeastern Michigan Rural Electric Cooperative.
.

. . .

Q. Now, what kind of a request was that. . .? .

.

G

i -

t
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|

A. Well, we had a meeting with the board members of the
,

'

,
Southeastern Michigan Rural Electric Cooperative to
discuss a number of things, and in that meeting, some-

,
. one raised the question, would Consumers Power ,

Company wheel power from the Cardinal Plant to South-
eastern Michigan.

Q. And what was their response?

A. . . .our response was we did not have a policy or rate
on wheeling, but that also such wheeling would involve
other systems under which we had no control.

Q. . . .could I make an assumption now that you did not
intend further pursuit w'th respect to wheeling?

A. That's right. . .that was our response (Paul -
Tr.7934, 7936) .

b. Refusals

XI-59 Consumers refusal- to grant access to transmission services

to smaller electric systems in its service area is evidenced primarily by the

complete lack of transmission provisions in the contracts that Consumers has

with these small systems (DJ-Exhibits 79, 80, 81, 90, 92, 93, 95, 99).

XI-60 Consumers refused to wheel power for the Southeastern Michigan Rural

Electric Cooperative in 1969 (Paul - Tr.7936, and DJ-Exhibit 125).
.

XI-61 Consumers' President, Alphonse Aymond has recognized that if small
,

,

systems could work together and build joint plants, Consumers could get

.

o

.
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benefits from coordinating with these other utilities (Section XI, A-2, supra).
'

i
" - Mr. Aymond has also testified that high voltage transmission is necessary to ' "

,

1

effectuate a cocrdination' agreement (See Aymond - Tr.6639) .

XI-62 Consumers had no defined policy with regard to access to transmiss%n

(wheeling) services until testimony by Alphonse Aymond on February 12,i

1974 in this proceeding (Aymond - Tr.6046)'. Mr. Alphonse Aymond, Presi- - '

dent and Chairman of the Board of Consumers testified that:
|

| Q. Mr. Aymond, could you tell the Board what has been
your company's policy since 1960 in providing wheeling
service for other electric utilities?

A. In -- until recent years, we have -- the last two or three
,

years -- the Company had not ever received any concrete
proposal that it provide wheeling services for any other
utility.

And by wheeling services, I assume you mean the
offering of the use of our transmission system to another
utility for a fee.

i

l Since we have never received a proposal, we never had
any occasion to draw up a policy, and so we did not have(' one until recently. (Aymond - Tr.6046-6047) .

.

XI-63 Joseph Wolfe, former Director of Light and Power for Traverse City ,

-

testified:

Q. Did you ever ask Consumers Power Company for access to .

their transmission system for these purposes. - (third ,

party alternatives] ?
.

.

f

i
'

.
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A. Not during that period of time.
,

'

Q. Why not?
*

r..
-

.

(Wolfe - Tr.1729) .A. I felt it was futile.
.

XI-64 Stephen Fletcher, President of the Alpena Power Company, testified:

Q. Have you authorized such (feasibility of a joint system
steam generation at some site in Northern Michigan] a
study?

A. Yes, sir, we have.
,

Q. And does this study also consider the feasibility of
transmission lines to be constructed by your company
and others to facilitate the supply of power from the
plant to your varous load areas?

A. Yes, that is correct . .. we had Daverman Associates
do the study. They do most of the work for .. . the
cooperative companies in Michigan. And they already
had a good grasp on what transmission the so-called
MMPP, which is a power pool coordination agreement,
as I understand it, between some co-ops and some cities.
They already knew. They had done the study for that,
so they knew what the transmission was that was at the
disposal of the co-ops.

|

Q. Have you discussed any arrangements, other than
constructing your own transmission?

|

A. Well, as we understand it, meaning this small group
- that has undertaken this study, there is no other way

for us presently to transmit any generating capacity to
remote points unless we own our own transmission line,

'

i

We have been assured by the Cooperatives with whom we
|

|-
are doing this study that Consumers Power will not wheel

|
. the power for us. (Fletcher - Tr.4275, 4276) .

l
.
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..

Q. In your contacts with Consumers' engineerr, have they
ever made any representations to you with regard to .' 'wheeling services?-

.

A. You mean have they ever offered us the rights to wheel
on Consumers' system? If that's what you mean, the
answer is no.

Q. Have they ever advised you that wheeling would be out
for your system?

A. Well, I don't believe we have ever heard it directly from
any of Consumers' people that wheeling would be out.
However, inasmuch as we have, in the two men who are
working as superintendent and assistant general superin-
tendent, some 32 years experience with Consumers, they
have advised us that Consumers has never wheeled for
small utilities .

. . .

Q. Chairman Garfinkel: ' . .so far as you know. . .from.

your experience -- they (Consumers] have not wheeled
for any utility other than a large system, a part of their
pool or a pool arrangement is that right?

A. To my knowledge Consumers has not wheeled for anyone
outside of I believe it is called the Michigan Power Pool.
(Fletcher - Tr.4329) .

II-65 Alphonse Ay=end, President and Chairman of the Board of Consumers
.

testified that:
.

Q. . ..if there was an inquiry and it came out that there was
~

no policy for it, wouldn't that be an inhibiting facter to
obtaining a specific offer of wheeling?

.

A. I think that's possible. . . (Ay=end - Tr.6177) .
,

.

.
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3. Refusals to Grant Access to Coordination (Interconnection
.lAgreements)*

\*

. XI-66
,

Alphonse Aymond, President and Chairman of the Board of ,

Consumers Power has recognized the beneficial effects of coordinating

operations (See Aymond - Tr.6257) . This is certainly evidenced by the

extensive coordination agreement that Consumers has with the Detroit

Edison Company (Michigan Pool) and other interchange agreements it has

with major investor owned utilities in and outside the State of Michigan

(See DJ-Exhibits 73, 74, 75, 76, 78, and National Power Survey II-2-101-105,

1970).

a. Requests

XI-67 Several requests for access to coordination with Consumers

have been made by smaller systems !a the relevant market.

I

! XI-68 Mr. Joseph Wolfe, former Director of the Light and Power Department

for Traverse City testified:

Q .~ . . .did you have any occasion to contact the Consumers
Power Company to determine what arrangements might be
available through that Company?

.

A. Yes , I did.

- e e s

A. We have already considered some other plans, but we
did hire Daverman Associates to make a comparison of

,

the alternatives available to the City.. .in order to arrive
at a comparison, I requested a meeting with the Consumers

!
'

;

!

.

i *

'
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.

- .

Power Company representatives. Mr. Daverman and I
did meet with Robert Paul of Consumers Power, and I -

' 'believe Willis Allen of Consumers Power. This was in
early 1968. We requested from them an interconnection >

agreement or an interconnection arrangement. (Wolf -
Tr .1563, 1564) .

XI-69 Earl Brush, General Manager of Lansing Light and Power testified:

Q. In this packet of materials, following that letter (letter
' from Earl Brush to Jack Mosley, Vice President of

Consumers dated January 30, 1970), the single page
letter I described there appears to be a document
entitled " Draft Interconnection Agreement Between
Consumers Power Company and City of Lansing,
Michigan" ....

Now, in connection with your earlier testimony, did
you refer to a proposal that you and their draft will
make to Consumers Power?

I

j A. This is the proposal that we sent to Consumers Power
| with my letter of January 30,1970 (Brush - Tr.2112) .
|

* * *

Q. Mr. Brush, did I ask you before whether there came
a time when you approached Consumers Power con-

| cerning a more sophisticated kind of coordinated
development?

A. Yes, the letter of January 5, under my signature to
Mr. Mosley, affected to consider 5 points which would
have then required some changing in our contract. -

(Brush - Tr.2158, 2293) .
~

|

.

m
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XI-70
.

Mr. Brush further testified:
.

Q. . ..I would like to ask you about some of the contacts
; . which you have had with the Michigan Pool, or with r

Consumers Power concerning the Michigan Pool.

A. All right, sir.

Q. Have you had any personal contacts with any personnel
associated with the Michigan Pool, discussing the Pool?

A. We met with Mr. Mosley and Mr. Kaiser back in January.
May I refer to my papers?

Q. Yes.

A. This was the 5 point letter that has been introduced and
talked about and in a subsequent meeting we met with
Consumers Power on January 26 to take over the full 5
points in this letter perparatory to the Stanley studies.
One of the questions was the Michigan Pool.,

Q. That was this year?

A. That's right, this year. That is the one and only time
that I have talked with Consumers Power about the Michigan
Pool. We asked them if they would explain to us as they
saw it the advantages and disadvantages and did they know
of any negotiations reactions on either their group part or
Detroit Edison permitting the municipal to join the Pool.

i They answered in the affirmative. We have never heard
| any negotiation. We would not be opposed. We cannot
'

talk for Detroit, however (Brush - Tr.2532, 2533) .

XI-71 In addition, Consumers Power acknowledges receipt of requests for
|

|
'

coordination from smaller entities in the relevant market. (Paul - Tr.7924.

7928, 7936).
,

.

|

- - . - - - -_ . _ _ _ . . . _ . - - - _ . -_ . _ - . .
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b. Refusals

XI-72 ' Consumers Power has received and has refused requests
.

#

for coordination with several small systems in its service area. On the

other hand, Consumers is engaged in extensive coordinatior Mdt larger -

investor owned utilities (see section VIII supra, National Power Survey,

1970, supra, and Consumers' 1973 FPC Annual Report).

XI-73 Joseph Wolfe, former Director of the Light and Power Development for

Traverse City testified:

. . .we requested from them (Consumers) a interconnection
agreement or a interconnection arrangement. We were told
at that time by the Consumers Power people that there were
only two methods by which they could interconnect with us.
One was their standard wholesale participation purpose rate.
PP-1 Rate, which was strictly a purpose, a one way arrange-
ment. The other was an interconnection agreement similar
to that being offered to the City of Hohnd . . . and it was
obvious frem examining the conditions and the formula
involved with the reserve requirement, that it would not
have been advantageous to th<e City (Wolfe - Tr.1564).

XI-74 Robert L. Paul, General Supervisor of commercial, electric and

governmental services for Consursers Power, testified:

Q. You mentioned Northern Michigan and Wolverine and also
~

Traverse City has for making such requests. What were
'

the nature of those requests, sir?

A. Essentially in the period from '64 to '70, Northern Michigan .

and Wolverine had, at different times, requested that the
Company consider something other than a straight wholesale

.

-r e- ,. , % - - +or3 .y .,.m.,~ , ., - - . i... ,7 . . , , -,, , , - - - *,,.'y.y. -' , , -,wg,r
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type of arrangement which basically might provide for the
'

expansion of emergency support, things of this type. In
,

the case of Traversa City's request in '68, it was again
-

. something that would provide for emergency sharing support, e
something other than the straight wholesale arrangement.

Q. What response was made by Consumers Power to these
various requests.

A. During the 1964 negotiations with Northern Michigan and
Wolverine and the subsequent contacts with Northern
Michigan and Wolverine up to '70 we responded to Northern
Michigan Wolverine that since they were deficient in having
sufficient generating capability on their system to provide
to us what we consider benefits in the amount that would be
of no will, let me say would be of mutual benefit for the
company to enter into some kind of an emergency sharing
arrangement and since that did not persist such capacity,
we did not feel that such an arrangement was desirable.

Q. How about the Traverse City request?

A. In the case of the Traverse City request - and this would
also apply to the requests of Northern Michigan.and
Wolverine fo' lowing 1968. We responded in effect that these
systems did , et meet criteria that had been established within
the Company for determining whether or not a system -- for
determining whether or not the Company would interconnect
with another system (Paul - Tr.7924, 7925) .

I

D. Consumers' Company Policies Eliminate Competition

XI-73 Robert L. Paul, General Supervisor of commercial, electric, and

,

government sales for Consumers Power Company (An employee of Consumers,

since 1949, Paul - Tr.7804), has testified:

.

$
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'

My responsibility essentially is to provide functional super-
'

vision and direction to the company's programs and activites -

, rdealing with commercial electric sales, governmental gas and-

electric sales, steam sales, and wholesale sales to other utilities, -

and reta:.3 matters. (Paul - Tr.7805) .

XI-76- The record in this proceeding is replete with exhibits and testimony

which reflect that Mr. Paul's duties included dissemination of company

policies to Consumers employees and that the policies reflected in many of

Mr. Paul's communications were designed to intentionally eliminate competition

(Paul - Tr.8270 and DJ-Exhibia- 171 and 274).

XI-77 Mr. Paul was asked on cross examination whether, if someone in the

field office wanted to know what the company policy was on competition with

municipals would he come to Mr. Paul for an answer. Mr. Paul te:tified,

"If he wasn't aware of its , yes , he may come to me" . (Paul - Tr.7960) .

XI-78 On cross examination Mr. Paul acknowleded the authorship of D. J.

Exhibit 188 (Paul - Tr.8026) . Mr. Paul testified that this document was a
;

I

brief outline that he had put together for a talk that he gave to a group of
- .

Consumers' engineers (Paul - Tr.8027-8028). Mr. Paul testified th'i the- - .____

preparation of the material outlined in D.J. - Exhibit 188 was made in

advance of his speech and was for the purpose of putting down on paper some
.

.

thoughts that he would develop and present to the engineering group
, -

l

(Paul - Tr.8029) .

!

--

---- .___
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XI-79
.

In D.J. Exhibit-188, Mr. Paul stated:

.

I would like to take a few minutes of your time today to discuss
- a very unique phase of our electric business--that being our r

sales to Municipal, REA and other power companies or whole-
sale sales as they are defined. Although these sales represent
a small portion of our total electric business, the associated
problems and their relationship to the future welfare of our
Company are extremely important to a3 of us. In this phase of
our business we are in the position of perpetuating the existence
of the municipal plants and REA's, which could be the nucleus of
greater public power systems yet to come. Yet, if we don't do
business with them we may be forcing their more rapid consoli-
dation and expansion.

I don't want to infer here that we are at odds with all our whole-
sale power customers. We have extremely good relationships
with many municipal plants and some cooperatives. Many of
these have ne aspirations beyond the operation of their small
plants or systems as taey exist today, and like doing business
with us . However, we must never forget thet the public power -

proponents, of which there are some dedicated ones here in
Michigan, are always working on these people or have their
eyes on them.

* * *

The first goal of our Marketing activity or program concerning
| other utility systems in our service area is, of course, to acquire
|

- these systems. Since 1950, Consumers Power has purchased 6+-

'*
| municipal electric systems. An offer to purchase the Charlevvix

system was turned down, but we are now supplying most of'

Charlevoix's requiremen's. In 1965, when it became apparent
that Traverse City was about to expand its generating plant, we
attempted to head this off with a ler.se proposal, but this never

;

|_.___----_-- _ -- -- get very far.

* * *

I

|
t

!

!

"-~
___

__
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.

Although relatively small today, by comprison to our system,

"

you can see that the extent of the system is considerable. As
- indicated earlier, the cooperatives are also doing verything in r

their power to extend the system even further. i

It is this growing system that presents the real problem to
Consumers Power Company because the system is not only
duplicating our system but it is also attempting to achieve a
completely independent power source. It was the source of
power to the distributing cooperatives that caused all the contro-
versy last year.

XI-80 In another document, Department of Justice-Exhibit 187, Mr. Paul

stated that:

Although we could supply the distributing cooperative directly
~

with wholesale electric energy at a cost significantly below that
now paid to Northern Michigan and Wolverine fo- this power,
contractual arrangements and other problems maxe it extremely
difficult, if not impossible, to disassociate the distributing
cooperatives from their G and T suppliers. Of course, one method
of accomplishing this would be to acquire all the facilities of
Wolverine and Northern Michigan. Mr. Paul testified that he
viewed this as a possibility as of March 20, 1970. (Paul -
Tr.7965).

|
|

| XI-81 In the next to the last sentence in DJ-Exhibit 187, the following statement
!

l is made:
|

i

|
Although it would improve the position of the distributing

-

l

|
cooperatives, it would hopefully eliminate future increased
penetration or influence of public power groups in our

| service area. (Paul - Tr .7960) .

XI-81A In D.J. Exhibit-274, Mr. Paul stated:

The continued expansion of the two generating ano transmission (G&T)
cooperatives in- Michigan . . . poses a serious threat to Consuners Pcwer
Company and should be of considerable concern to all of us.
* * *

Should the cooperatives succeed in getting Congress to establish an
;

| REA Bank, we can anticipate even further expansion of the G&T systa=s
here in Michigan and resulting increased competition.

L



-105-

XI-82
.

Mr. Paul's testimony on the third page of D.J. Exhibit 188,

The first goal of our marketing activities or programs con-
-

. cerning other utility systems in our service area is, of course, c

to acquire these systems (DJ Exhibit-188, p.3 and Paul -
Tr.8043), rlects Cor.sumers' policy.

XI-83 Mr. Paul was asked:

Q. . . .when you stated "our marketing activities or programs,"
were you referring to the activity of our program of your
marketing department?

A. Well, essentially this was my activity. In other words, I
was carrying out this activity within the marketing depart-
mer.t essentially on my own,

* * *

Q. But wouldn't you say this type of statement, in effect, is
really the policy of the company that you wouldn't reflect
something that would be contrary -- in a document contrary
to the policy of the company.

A. We had no policy in these areas.

Q. All right. But you had a certain responsibility in your
position to develop policy, isn't that right?

| A. To possibly recommend policy that might be implemented;
yes, sir, in other words, to recommend action to manage-
ment.

Q. . . .the first goal of our. . . to me, that has language
indicating that this is the position cf the Company. You

,

wouldn't be saying the first goal of our. . .on your ow '
(Paul - Tr.8047) .

|
'

| -

|

|
|
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XI-84 In a question asked by Mr. Clark, Mr. Paul testified that he might
.

~ "
~ recommend policy that might be adopted by others but indicated that he

did not make policy. (Paul - Tr.8767) . Mr. Clark then asked:

Q. But it is your job to transmit policy of the company
to others in the company?

A. That is correct.

* * *

Q. Do you tell people in the company that something is the
policy when you know it is not?

A. No, I don't believe I do.

Q. Do you ever do that?

A. I don't think so..

Q. All right.

A. I could not imagine my doing it.

Q. Then is it fair to assume that if you tell other people
in the company that such and such is the policy you
believe that that is the policy enunciated by your
management or approved by your management?

i A. Yes sir (Paul - Tr.8267) .

XI-85 Mr. Paul's speech given to the engineers of the <:ompany, the substance
-

of which is reflected in D.J. - Exhibit 188, therefore represented general

policies of the Consumers Power Company.
.
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'

XI-86- In addition to DJ - Exhibit 188, Mr. Paul has reflected company

policy in DJ - Exhibit 187, DJ - Exhibit 156 and DJ - Exhibit 171. r.

The policy reflected in DJ - Exhibit 187 is described above. The policy

reflected in DJ - Exhibit 156 can be summarized by the following quotation

from that exhibit.

The C!ty of Harbor Springs has indicated an interest in
selling Consumers Power Company a distribution line. . .
we, of course, :are interested in purchasing this line not
only because of the pu pose that will be obtained, but also
because this action will help us secure this area from
further penetration by Top-O, Michigan Rural Electric
Cooperative. . .because of the pending competitive threat
from Top-O, Michigan we would appreciate receiving this
appraisal and evaluation as soon as possible.

XI-87 In DJ-Exhibit 171, Mr. Paul wrote: "I believe the criteria for third

parties as presented in your letter of September 5 to J. B. Falahee, very

adequately covers the subject and should help prevent undesirable third

parties from becoming a part of our present or any future pooling agreement".

!

!

| E. Consumers' Dominance in the Relevant Market in Conjunction

with Company Policies Designed to Eliminate Competition

Constitutes a Situation Inconsistent with the Antitrust Laws

.

It can reasonably be concluded that:

XI-88 1. Consumers, notwithstanding the recognition of the-

'

importance of ccordination and transmission has never taken the initiative

and offered access to transmission service. In aedition, Consumers has

.

:

. , - -. . - - . - -, . - . . . _ _ _ - - - - - - - - - _ - - . . _ . . - . . .
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created an atmosphere, due to its failure to have a formal wheeling policy,
-

'which effectively prevents access to Consumers' transmission. #

n-89 2. A small utility located in the relevant market area would

have opportunity for coordination with other small investor-owned utilities,

cooperatives, municipalities or Consumers Power if it had access to high

voltage transmission. There is only one high voltage transmission line of

any consequence in this area and it is owned and operated by Consumers

Power Company (Mayben - Tr.2768 and DJ-Exhibit 1: Section VIII-D infra).

Transmission is extremely significant in connection with the ability to secure

access to a regional power exchange (Mayben - Tr.2768, 4121).
.

n-90 3. The granting of access to nuclear power on terms which

do not include access to high voltage transmission for the purpose of' coordinating

development and operations is intended to exclude or destroy competition.

E-91 4. Consumers' dominance over the bulk power services

market in the relevant market area coupled with the various company policies

previously described const.tute a situation inconsistent with the antitrust
.

laws under Section 5 of FTC Act.
-

n-92 5. The Board should note that the adchtion of the Midland

facility under an uncenditioned license is likely to cauerbate this situation.
,
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*

XI-93 Mr. E. Harold Munn, Jr. , President and Member of the Board of

G*
~ Public Utilities testified that:

. . .if Coldwater was granted access to Consumers' high
voltage transmission system Coldwater's alternatives for
obtaining bulk power or for planning load growth would
be improved and we would immediately be injected into
the market where the basic service is available, and

be able to negotiate directly with the source of supply.

(Munn - Tr.4123; emphasis supplied.)

F

i

1
*

l

1
-

.

.
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''
XII. THE RELATIONSHIP BETWEEN THE NUCLEAR FACILITY AND

SITUATION INCONSISTENT WITH THE ANTITRUST LAWS (" NEXUS")

XII-l In the Louisiana Power and Light Memo and Order the Commission -

required that a " meaningful nexus" must be shown between the situation alleged

to be inconsistent with the antitrust laws and the " activities" under the pro-

posed license. Since this proceeding is a case of first impression, the Staff4

53/
intends to give close attention to the nexus requirement.-

XII-2 In the past, courts have addressed themselves to the issuc. of whether

or not an alleged anticompetitive practice is related to a facility by a sufficient

degree to require administrative antitrust review. In Municipal Electric ,

54/
Association of Massachusetts v. S.E.C. .- the court was called on to

evaluate an S.E.C. order approving the acquisition of stock in two nuclear

g/ Supra, at note 3.

M/ The term " nexus" refers to a " connection, tie. or link . . ." (Webster's

New World Dictionary, supra, at note 47) . In a legal sense, nexus
problems invariably refer to the degree of extent of a connection,
rather than the existence of a relationship. Within the last 50 years,
courts have turned away from the concept of physical connection
and physical presence, looking rather to the impact or effect of a
connection. CF Hanson v. Denckla, 357 U.S. 235 (1958); International

,

Shoe Company v. State of Washington, 326 U.S. 310 (1935), compare '-

Pennoyer v. Neff, 95 U.S. 417 (1877); for " nexus", as a g?reral
^

-

term which is satisfied by even indirect effect, see Americar.
Refrigerator Transit Company v. State Tax Commission, 238
Ore. 340, 395 P.2d 127 (1964) . '.

54,/ 413 F.2d 1052 (D.C. Cir.1969) .
~

-

.

I

.- .. . . - . - - - - . . . . - - . - - - - - - -. . .-.. .



.
_.

-111-

'

power electric generating companies. The complairets were a group of.

muricipals who asserted that this acquisition would lead to an increase in- e-
.

.

the concentration of low cost power. They alleged that such concentration

was in contravention to the antitrust laws, and that the S.E.C. was in error

for not considering this alleged anticompetitive effect. In addition to in-

creased concentration, the municipals brought to the attention of the court

the fact that this facility, were it owned and operated by the large utilities

in the region, would become a vehicle for foreclosing a number of develop-

ment possibilities to which the municipals were entitled.

XII-3 The court found a nexus between the trend toward concentration of

low cost power and the proposed facility. It was concerned with the alle-

gation that the sponsors of nuclear facilities " . . . are obtaining a monopoly

in New England over electric generatien through systematic exclusion of

municipals and other small electric distributors from ' participating in or
55/

purchase of power from' nuclear generators in New England . . . ."-
|

XII-4 In assessing the allegations to determine which were sufficiently
.

related to the nuclear units te provide the required nexus prerequisites
*

to antitrust review, the court considered: (1) the fact that the plant will
I

!

55/ 413 F.2d at p.1057.
|

~

|

|

1

I

|
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be interconnected with the New England Power Grid; (2) the fact that the

- ' municipals were being denied access to low cost power on reasonabw *

,

terms; (3) the ability of the sponsors to absorb power generated from

the units and the regional problems of power distribution; and (4) the

alleged increase in concentration in MassachusettI and, indeed, New

England by control over low cost electric power through nuclear gen-

eration plants .

XII-5 The issues set forth in the Waterford Memorandum and Order by the
1

Commission as within the Board's discretion include whether the appli-

cant's ability to hinder or prevent eraller electric entities from achieving

access to the benefits of coordinated operation and access to the benefits

of economy of size of large electric generating units results in a situation

inconsistent with the antitrust laws. If the Board finds that there exists

a situation inconsistent with the antitrust laws, it must determine the

relationship that exists between said situation and the activities under

the license.
'

i

I XII-6 The Federal Power Commission has also had the opportunity to review *

1 .

I allegations of anticompetitive practices made by the same Massachusetts
|

Municipals. In Municipal Electric Association of Massachusetts v. Federal' *

_

m

, . - m ., w - - v -
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56
- Power Commission, / the court affirmed action taken by the FPC in con-
'

#'

nection with an antitrust allegation made during a licensing proceeding

for a hydroelectric project. The municipals alleged that the licensed

facility, if constructed, would result in severe anticompetitive conse-

quences. The FPC considered relevant to the licensing pro.ess, allega-

tions as to whether the municipals would be discriminated against in the

sale of power generated during the period before the licensees can absorb

the full output of the project; whether the facility was a link in a general

boycott, conducted by private power interests in New England, denying

municipal power companies access to sources of bulk power and trans-

mission facilities; and whether the municipals had been wrongfully ex-

cluded from the New England Electric Coordinating Council.

XII-7 The consideration given to the exclusion of the small systems from

the Coordinating Council indicates that participation in one dominant

planning group is related to the facility so as to

| trigger antitrust review. The courts have further found a nexus exists

,

between facilities and conduct involving discriminatory interchange'

l
.

t

56,/ 414 F.2d 1206 (D.C. Cir.1969).6

.
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57/ -

agreements and interconnecting agreements, and wheeling and co-
-

58/
'

. "ordination as a general policy in the electric utility industry.-
.

III-8 Those factors that the Board should consider in this case as being
. .

'

reasonably related to the proposed facility are then not unlike the factors

that courts in the past have considered,13. , " . . . [T]he requirement

of reasonable nexus . .. is fairly implied in the jurisprudence. Develop-

ment of the requirement must await consideration in the first instance by
59/

the agency involved, and an analysis of the factual context."~ Con-

sequently, a technical analysis of the impact of nuclear power in the

Consumers' System is the next factor for consideration.

XII-9 Long before the Midland plant will be put into service, its inte-

gration into Consumers' System had already influenced the location and

use of the company's 345 KV lines which will eventually be connected

5_7/
Gainesville v. Florida Power Corporation, 402 U.S. 515 (1971);
Gulf States Utilities v. F.P.C. , 411 U.S. 747 (1973) .

58/ Otter Tail, supra, at note 26.

. g/ City of Lafayette. Lcuisiana v. F.P.C., 454 F.2d 941, 953, (D.C. -

Cir .1971) . Aff'd sub nom. , Gulf States Utilities v. F.P.C. , 411 -

U.S. 747 (1973).

.
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with the Midland plant. Approximately 85 percent of the nearly 300-mile
.

~

network will have been in operation by the time the Midland plant is com-

.' - pleted. Most of these transmission lines which were designed around r

the Palisades plant, Consumers' second nuclear plant, has been in

operation since the end of 1971. The majority of the additions to the

transmission network will be used to integrate the Ludington Pumped

60/ 61/
Storage plant - and the Midland plants.- This example of system

planning which involved three new technologies, extra-high-voltage

transmission, pumped storage and nuclear generation, clearly demon-

bli
strates the integrated role nuclear power plays in Consumers' System.-

60,/ The Ludington Facility shows further relationship between the
nuclear plant and Consumers' system. It is the largest facility of
its kind in the world. Consumers' Annual Report,1972, p. 6.

61/ Derived from Consumers' Federal Power Commission Form 12 for1

the year ending December 31, 1971; and " System Performance and
Transmission Planning", Volume II, A Report by ECAR to the

| Federal Power Commission, April 1972.

M/ According to Consumers' president, the company operates an
" integrated system" and obtains important advantages from coor-
dination. In the Matter of Consumers Power Company. Docket

|
Nos. 50-329A and 50-330A, Deposition of Alphonse H. Aymond,
May 15,1973, Tr.166-71. See also, Deposition of Harry R. Wall,
May 30,1973, Tr. 78; Mosley, Tr. 8516, 8652; F.N. 45, supra,
and Section XI, supra.

|

.

O

,

'

. . - - - _ - - - _ ..~ .- - . . . - . - . _. .- . - , -- -.
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It is furthermore a delineation of the nexus which exists between the
'

~ system and the nuclear facility, r

XII-10 Consumers has substantial investments in nuclear power. It first

introduced nuclear energy into its system when its Big Rock Point plant

went into service in 1965. While this first nuclear venture was only 70 Mw

in size, Consumers was planning for the integration of its 700 Mw Palisades

plant and its 1300 Mw Midland plant. Further, by the time that Palisades

was put into operation at the end of 1971, plans for the 1300 Mw Quanicassee

plant were announced. Accordingly, Consumers is relying extensively on

nuclear power to meet its growing requirements. It is expected that by

1980, 25 percent of the company's generating capacity will be in nuclear

63/
power .-

XII-11 There are several reasons why nuclear power is preferred as an

energy source by Consumers. These include the assured availability of

nuclear support, its environmental qualities, and its low cost of operation

(See Section X, supra: and Aymond, Tr. 6353) . For example, there are no

hydroelectric sites available to Consumers which are capable of developing -

1300 Mw of generation, gas is not available, and it is doubtful that large

.

61 / Load Projection and Resource Planning, ECAR, Volume I, April
1972 (See Appendix J).

-

1

!

!
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quantities of oil would be available to fuel large base load plants such as

. Midland (See Section XIB, supra: and Mayben, Tr. 2824) . Coal is ava!1able,~ r

but the costs of controlling its environmental impact do not make it an attrac-

tive alternative:

The ash collected from a coal fired plant . . . . would
amount to about one-half million tons per year. The
problems of disposing of this quantity of ash in an en-
vironmental acceptable way are naturally formidable

Sulfur dioxide would also be emitted in large....

quantities from a coal-fired installation . . . . There
would also be emissions of other centainments such as
nitrogen oxides and trace elements that ... represent
atmospheric contamination that would not exist with a
nuclear plant . . . . With the impact of environmental
considerations and new Federal, state and local
standards for industry emissions, coal faces further
market uncertainty.22/

XII-12 According to Consumers, nuclear power is the only practical large-

scale energy source among the several new developing technologies.

" Pumped storage plants can operate for only a portion of a day and rely

on base load units for pumping power during off peak hours . . . ."; " coal

! 64/ Moreover, "although fossil units have a better heat rate than
|

- nuclear units, the higher fuel cost results in higher overall costs."
- Consumers Power Company, Supplemental Environmental Report,

pp. 5.2-1, 5.2-8; Docket Nos. 50-329 and 50-330.!
.

l
.
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liquefication . . . is at least a decade away and cannot be seriously con-

~ sidered for production of synthetic petroleum in significant quantities in "

the short term . . . ."; and " oil shale may provide substantial quantities

65of oil in the long term, but certainly not in the next decade." /

XII-13 Thus, access to nuclear power presents the most promising source

of low-cost and reliable energy currently available. In the words of its

chairman, " . . . when it (Midland] goes into service, we anticipate that it

will be one of the lowest cost units on the system" (Aymond, Tr. 6351).

Mr. Aymond further testified that " . . . if they go as we anticipate, we

believe that nuclear power will be the lowest est base load power avail-

able . . . " (Aymond, Tr. 6353) .

1. Large Scale Nuclear Generation Has Led to Lower Costs

and Greater Efficiencies

XII-14 The development of the large-scale nuclear generating units has

followed technological advance in transmission and fossil-fueled genera-
|
'

tion. The use of nuclear-fueled power is "prebably the most important
'

66/ -

single change in the electric power industry during the past fifty years."-
~

|

Economic and environmental considerations have dictated the industry's i
'

t

65/ Ibid,

66/ NPS , p . I-6-1,1970. ~

t

!
i

I

i
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- ' XII-20 Without access to coordination on a large scale, the small system
,

. cannot gain the benefits of modern technology and the economics of nuclear- e

power. (Mayben, Tr. 2842) . Substantial obstacles confront the efforts of

a small system. or group of small systems, to enter into nuclear generation

on an isolated basis. The typical small firm will seldom be able to achieve

the gigantic level of investment required to place a large, economic,

nuclear facility in operation. (Mayben, Tr. 2808) . Cost projections (Sea Appendix E)

for nuclear stations are larger than $1 billion per station, which exceeds

the total electric plant investment of all but the top 30 systems in the

nation . If a gr up of small systems attempt to overcome this capital entry

barrier by combining their financial resources and engaging in coordinated

development, they still must either obtain the use of extra-high-voltage

transmission lines in their area or construct their own transmission.

(Mayben, Tr. 2769; Brush, Tr. 2293; Wolfe, Tr.1731) .

XII-21 The owner of existing transmission, typically a, dominant large

private utility,,however, may refuse to provide transmission service.

' Attempts to ecnstruct large-capacity transmission will likely be fore-

closed by environmental and esthetic considerations, if not the additional

high capital requirements. (Wolfe, Tr.1724; Mayben, Tr. 2269; Munn,

- Tr. 4141) . Even if the group surmounts these obstacles, the relatively small
.

- , - , -
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.

scale of the pooling group will seldom economically justify the installation of

- ' the large nuclear units (Section X, supra). That is, the group may be forced ' r

to carry substantial reserve capacity and may lack a market for all of the unit's

output.

4. Competitive Implications of Nuclear Technology

XII-22 Because technological improvements have progressively widened the

cost gap between small scale and large scale generation and transmission,

"most of the smaller electric systems which generate the bulk of their electric

requirements are at a relatively greater economic disadvantage than they

77/
were during the 1950's and the early 1960's."- (Wein, PT p. 65) . This

disadvantage will likely continue to grow in view of the prospects of higher

fossil fuel prices. Without coordination opportunities, systems with gen-

eration capacity will experience higher bulk power costs and inferior
78/

reliability.- (Mosley, Tr. 8516) .

XII-23 Additionally, the lack of coordination opportunities affect the eco-

nomic alternatives that an unintegrated electric energy distributor may .

consider when planning for future bulk power supply needs. (Muller, PT '

7/ NPS , p.1-17-27,1970.1
.

.

78/ Ibid. , at p . 28.
.

mm
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pp.19-20; Munn, Tr. 4123; Mayben, Tr. 2810) . Just as technical change.

? has made it more difficult for smaller generating entities to continue on an <-

.

integrated basis, these same changes have made it more difficult for whole-

sale customers to seriously consider backward integration into generation

as a viable alternative to wholesale purchase. Without an opportunity for

intersystem coordination, entry into bulk power supply is economically

inefficient. (Muller, PT pp. 36-37) .

XII-24 The impact of nuclear technology will foster greater pressures for

increased concentration and reduced diversity in the electric utility industry.

Small generating firms will find it less economical to continue on that basis

in the absence of coordination; retail distributors will similarly be fore-

closed by lack of coordination opportunities from constructing their own

power supply system. Consequently, industry generation and transmission

resources will increasingly tend to become controlled by large intercon-

nected utilities.

XII-25 Smaller systems, on the other hand, will continue to suffer economic
.

penalties as long as they do not have the opportunity to achieve access to
.

nuclear generating units and ancillary arrangements which makes such
.

access economically meaningful. In Michigan this means, for example, that

individual systems will become either partial er full requirements customers
.

.- . . - . , -, - ,. - -- . . - _ _ , , y 7--.
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.

of Consumers rather than continue to generate their own power. These
-

.

' choices by individual systems, if based on the presently limited options ' ~ r:-

.

available, may prove to be the proper ones en economic grounds alone,

but the totality of these decisions will have far-reaching consequences

on the organizational diversity of the electric systems in Censumers'

service area. The loss of such diversity would severely limit the com-

petition among Consumers and its neighboring systems (See Section XI,

supra) .

XII-26 One commentator on antitrust issues in the electric power industry

has concluded that prospective benefits of yardstick comparisons flowing

from organizational diversity provide the mest persuasive justification

for the application of antitrust policy in the electric utility industry.

Companies are perhaps most fearful of this kind of ccm-
petition because it may have the greatest impact upon
regulatory control. Today, with the growing interde-
pendence of systems and with many of them purchasing
their pcwer needs, the yardstick concept may have lost
much of its usefulness unless the utility has access to
economically priced power, either by membership in a ,

power pool or as a result of competition in the sale of
,

wholesale power. -'

To illustrate, assume that a municipal system is buying
all or most of its power from a neighboring private sys-
tem . There exists between the two an indirect, but very
real competition to serve their respective areas since the
state commission er the voting public might well decide -

.

-- - --w-a- m , - - c -- .a , , , ,-,,,,, - -w --, - p wn - w-
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.

- to allow the system that furnished the cheapest power to
,

.
,

serve both areas. Unless the municipality has access to
,

alternative sources of economical power, either by joining
a pool to build large, efficient generating plants or by-

having access to alternative wholesale sources, the neigh-
boring system can virtually control the performance of the
municipal system through its control over the wholesale
price of power. Of course, the Federal Power Commission
can regulate the wholesale rate to eliminate this control,
but to say that such regulation is sufficient is either to
reject the yardstick concept or to argue in a circle since
a regulated price cu rmt be used as a yardstick to mea.iure
the effectiveness of regulation. Such control by selling
systems is probably very common and very effective,
primarily because of the almost universal control over
transmission by the dominant selling system in an area.
This kind of " unfair" competition is usually directed at
municipals and cooperatives but also occasionally at small
private systems, particularly when the seller is seeking
to absorb the smaller system by merger.El

III-27 Yardstick competition has received explicit consideration in antitrust

proceedings involving electric utilities. In Municipal Electric Association
80/

v. S.E.C., yardstick competition was discussed as an important issue,
i

Yardstick competition was also viewed as significant in the American

Electric Power case.1/
8

3/ James E. Meeks, " Concentration in the Electric Power Industry: The
. I= pact of Antitrust Policy." Columbia Law Review, Volume 72, pp. 77-

78.

'

30/ 413 F.2d 1052,1058 (D.C. Cir.1969).

i

| 31/ In the Matter of A=erican Electric Power. Inc. Initial Decision dated
! July 20.1973, p.117 (hereinafter cited as AEP); Federal Securities Law.

Re'orter, Paragraph 79, 424 (1973).
|

|

,

. . , _ _ _ _ .
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4

XII-28 The initial decision, which denied the proposed merger noted that '

.- . . . for yardstick comparisons to be meaningful and effective as a com-" e

.

petitive tool it is essential that a sufficient number of utilities be available

for comparison purposes."82/' However, yardstick comparisons

between an integrated utility and its wholesale customers have little

validity when the wholesale customers do not have access to alternat.ive

power sources. Only if utilities have access to power supplies on equal

terms are yardstick comparisons meaningful.

XII-29 In addition to impairing yardstick competition, lack of access to

the use of large-scale nuclear generation and HV transmission restricts

wholesale competition in the traditional sense. Several examples of
i

wholesale competition among suppliers to serve municipal distribution'

83/
systems were discussed in the AEP proceeding.-

In U.S. v. Florida Prwer Corporation.84/ the Depart: ent of JusticeXII-30

and two Florida utilities entered into a consent decree which terminated a

division of markets agreement which restricted wholesale competition.

.

g/ AEP , p.117. -

I
'

g/ Ibid. , pp. 105-106.
.

83 / U.S. v. Florida Power Corporation and Tampa Electric Company,
1971 Trade Cases, 73, 637. (N.D. Fla.1971) . -

.

!
t

!

|
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." 5. Conclusion

'

The addition of the Midland facility to applicant's system- <
_

will enable applicant to maintain: (1) its dominant market-

position relative to the smaller systems: (2) its ability to

construct nuclear power plants to the exclusion of the

smaller systems: and (3) its dominance of high voltage

and extra high voltage lines .

XII-31 The addition of the 1300 Mw Midland nuclear plant will help enable

Consumers to maintam its dominant position in its service area in Michigan's

Lower Peninsula. This one plant is equal to approximately four times the

entire load of all other municipals, cooperatives and small investor-owned

utilities in Consumers' service area (Section VIII, supra) .

XII-32 Alphonse Aymond, President and Chairman of the Board of Consumers

has stated that "Well, it seems self-evident that the larger the system, the

|

greater potential for economies of scale (Aymond, Tr. 6441) .t

|

XII-33 The addition of the Midland units willincrease Consumers' total

|
generating capacity by approximately 25 percent (Section VIII, supra) .

This will enhance Consumers' ability to sell capacity and energy to whole-

sale customers and other electric utilities in its service area.
.

.

! XII-34 Nuclear units must be large scale in order to be efficient and

- economical (Section X, supra) . With the addition of the Midland units

.

----,-7. - -.m- - _ . _ _, _ m,-- ,. ,--,-_m . - - , . ,..%-- , ,
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.:

and considering Censumers' interconnection with Detroit Ediscn, Cen-

,- su=ers' lead and the 1 cad of the Michigan Pocl win be of sufficient size '

- e

.

:s warrant additional nuclear units.

III-35 This advantage cannet be enjoyed by de small syste=s in the rele-

vant market because of deir s=all size (See Section XI, supra). Therefere,

Censumers will continue to enjoy general growth and de benefits of nuclear

power while the s=aner systems win be excluded frc= these benefits.

III-36 In addition tc generation, the large scale nuclear units , ;d increased

Icad to Censumers and the Michigan Poc1 lead will create new de=and for

extensicns of high voltage and extra high voltage :ransmissien s ste=s

which Censu=ers already dc=inates in its service area (Sectic=s VIH and

IX, supra).

XII-37 Censu=ers will enjoy considerable ecenc=les of scale with de instal-

lation of the Midland units (Mayben. Tr. 255B). The smaller syste=s without

access to eccrr ination and high vol: age transmission services win centinue3

to build s=an, very ecstly fossil units, thus, increasing Censu=ers' de .i- -

nant pcsition.
'

.

4

.

S
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T

XIII. RELIEF
,

| - A. In Order to Attenuate the Impact on Small Systems of Applicant's '

Market Power and Control Over High Voltage Transmission and
Remedy the Situation Inconsistent with the Antitrust Laws. Access

,

to Coordinated Development and Transmission Service is Required

1. Opening Up Alternatives to Smaller Systems Would Help

Remedy the Situation Inconsistent with the Antitrust Laws

by Removing Some of the Barriers to Power Supply
Alternatives

a. Freedom of Choice

XIII-1 If a customer of Consumers has no alternatives for obtaining

low cost power or other ser. ices thera this customer will be forced to accept

whatever final proposal Consumers makes (Paul - Tr.8231) . The more

alternatives a system has the better able it is to choose the most economical

alternative (see Section XI, supra). If alternatives are available to small

systems many systems would have the opportunity to install self generation

and obtain some form of access to nuclear power (Fletcher - Tr.4350, see also

Section XI, supra) . These systems would also be able to coordinate with

systems other than Consumers Power (Fletcher - Tr.4348, 4349; see also

Section XI, supra) .

.

o

9

|

!
, - -- -- - - , . _ _ .--
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b. More Alternatives Mean the Possibility cf Lcwer
~

Production Costs and Lower Costs to the Censu=ing
,

Public
'

. ,

.

IIII-2 Several witnesses have testified that the more alternatives

available to s=all electric systems in the relevant market =can =cre benefits
,

for the consuming public. Earl Srush, General Manager cf the Board of Water

and Light, City of Lansing, Michigan, testified that:

. . .interconnecticns between any two utilities, there
ough: to be beneSts flowing to both of them. We feel
that thece are certmi-ly benefits flowing to us frc=
that interconnection. These benents ulti=ately fleu
to the customers, and this wculd be true if we were tc
interconnect with Detroit Edisen and there ware ec=e
material benefits to both parties. It would certainly
inure to the benefit of both utilities. (Brush - Tr.2341) .

Q. Chairman Garfinkel: Let =e ask you so=ething, Mr.
Brush. Suppose you had this type of intercennection.
Would this result in a lower rate to the censu=ing public?

A. In operation, yes, sir, it would, and I'= certain that
the investor-owned's likewise would have a Icwer rate
to the custcmer. (Brush - Tr.2341) .

. . .

Q. Chairman Garfinkel: Well, let =e ask you sc=ething:
Suppose you had the power frc= Midland and Quanicassee.
Could you make use of that power as 'four cc=pany is pre-
sently constituted. . .?

.

..

A. _We certainly would. We have Mequate generating
capacity now to serve cur present lead. All right, if -

we eculd bring in a bicek of power that was less ecstly -

than what we are now produci=g it for, we cculd
certainly use it and furnish it to cur customers because

~ it would lower cur everall ecst and they wculd beneSt .

frc= this . (Brush - Tr.2349, 2350) .

_ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _
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' XIII-3 Mr. Brush also testified that it is important to have as many alternatives

.
~ as possible because it is incumbent on us to study all of the alternatives and e

.

select the plan that will result in the end-use customer getting power at the

lowest cost power -- or at the lowest cost possible. . . . (Brush - Tr.2340) .

XIII-4 Harold Munn, President and member of the Board of Public Utilities of

Coldwater testified that:
.

If, through coordination, we can realize the lowest unit cost
possible this, then results in the lowest cost for our customers,
and we can postpone the effective date of increases of costs.
(Munn - Tr.4129).

XIII-5 Stephen Fletcher, President of Alpen. Power Company, testified that:

The primary one (objective) is to serve our customers as
cheaply as possible, in order to keep their rates as low as
possible. (Fletcher - Tr.4288)

XIII-6 If Alpena was able to secure a 20 Mw entitlement from a nuclear plant

and sold a part of that power at cost to another system such as Traverse City

it would reduce expenses and decrease the cost per kilowatt hour to our

ultimate retail customers (Fletcher - Tr.4361).
.

v

. c. Small System Could Effectively Compete With
Consumers If Ther Had Alternative Sources
of Bulk Power Supolv

In order for a small utility to effectively bargain it must
XIII.

- have the ability to utilize a transmission system (Mayben - Tr.2769). By



. -
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.

having access to Consumers' high voltage transmission system small electric
-

systems in the relevant market would be able to coordinate bulk power supplies - c

from systems other than Consumers. If a small system had access to Consumers'

high voltage transmission it would have the alternative of participating with a

group of smaller utilities or it could go to Detroit Edison, I t, M or any other

utility with which an inte2 connection is feasible either directly or indirectly,

and ask them for wholesale power (Fletcher - Tr.4334).

XIII-8 William Mayben, Engineering Consuhant, testified that:

I have long expressed the point that any small system's position,
even as it affects the price at which he pays for wholesale power
in many cases, is affected by availability of alternatives. And in
my judgment, a municipal system needs to contemplate the possi-
bility of alternatives, the development of those alternatives, if
he is not satisfied with being a wholesale customer and receiving
service from the company under its standard terms and conditions
for such service. (Maybes - Tr.2819: see also, Wolfe - Tr.1717,
1731: Brush - Tr.2340) .

XIII-9 The opening up of options to a small system would help re=edy the

situation by removing some of the barriers to power supply alternatives.

!

! (Mayben - Tr.2821) .
,

|

IIII-10 If Alpena had access to nuclear power from Midland it would consider .
'

!-

| selling that power to some systems Consumers presently serves at wholesale -
'

|
~

| Coldwater Traverse City, Harbor Springs Southeastern Michigan Corp.

i (Fletcher - Tr.4335).
'

i

!

t
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- XIII-11 If Alpena Power could get reliable power from the MC Pool it would

buy power from the Pool rather than from Consumers (Fletcher - Tr.4306). r--
.

,

XIII-12 Mr. Fletcher was asked how access to Consumers' high voltage

transmission system would increase Alpena's alternatives so that it could

take advantage of power that it could get from a nuclear unit:

A. Well, of course, like any electrical system, we have --
there would be times when we would not be able, in all
likelihood, to utilize the full block that we would buy
from a nuclear unit, inasmuch as we would probably
buy more than we need right now, anticipating future
growth .

In the times that we would not need that power, or as
much of it . . . we would certainly consider selling a
piece of that power at wholesale or retail to anybody

,

who wanted it. (Fletcher - Tr.4334, 4335) .

Q. . . .would you be willing to sell this power at wholesale
to anyone who wants it, would you consider selling that
power to save people that Consumers Power presently
serves wholesale?

A. I think that might be better phrased as some of the
systems I would approach for a possible sale, had I
the power, sir. But some of them would be some of the
municipalities on the west side of the state: Traverse
City, Harbor Springs. . . Coldwater. . . , Southeastern
Michigan Coop. , Thumb Electric, Oceana Coop.

,

(Fletcher - Tr.4335) .'

.

XIII-13 Dr. Gutman noted that:

'
' The availability of carrier service to wheel bulk power

permits the non-integrated municipality coop or pri- .
vately owned electricity distributor to gain access to

i

- .,. . - - . - ~ _ _ _ . , , . _ _ _ , _ . _ , _ _ _ , _ _ . , _ _ _ , _ , _ _ _ ._
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more than the single source of bulk power available .

locally. (Gutman - PT-15) .
.

.' - r
, , ,

*
,

Transmission service is absolutely essential. Withcut
the ability to buy transmission service the s=all utility
or coop must buy wholesale bulk power, e=ergency ]
power, miantenance power, etc. from the utility directly j

Iadjoining it geographically. It has no other alterna:ives
(Gutman - PT-22) .

. . .

The right to buy transmission services is essential bcth
to permit competition to exist in the wholesale power
market and to reduce costs through the establishment of
competitien and coordination. (Gutman - PT-26) .

B. Other Areas of the United States are Characterized by Small

System Particication in Regional Coordinated Develecment
and Oceration

nII-14 The intersystem coordinating arrangements and pcwer supply c- :

denied to the smaller electric systems in the relevant market are mad.

available to smaller systems in other parts of the countrf threugh a v< .

of coordinating organi:ations. The organizations vary from informal

planning groups such as the Western Energy Supply and Trans=issice
.

Associates (WEST) censisting of 23 utilities in nine southwestern state z l' s
.

. tightly coordinated operating group such as the New England Power F -

Agreement (NEPCOL) which is opened to all electric syste:is in tha: s c- -
.

'

of the country. -

-

.

.

- - - _ _ - - _ _ _ _ _ _ _
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IIII-15 The degree of intersystem cocedinating arrangements among other
,

' '
groups of utilities range somewhere between the WEST group and the =cre

formal NEPOOL group and include such groups as the Northwest Power Pool
s

N (NWPP) and the Pennsylvania, New Jersey, Maryland Interconnection (PJM).

III -16 " ' While the actual method by which these eccrdinating crganizations

imple=ent their intersystem arrangements differ, they all effer a wide

degree oflatitude regarding the ability of smaller syste=s to benefit from

intersystem coordinating arrang=ents arough direct or indirect =embership.

IIII-17 Typical of the organizational diversity of the = embers of such
S5/

.

coord! rating organizations are the = embers of WEST which censists cf

12 privately owned companies; five municipal syste=s; three generation

and transmission cooperatives; two irrigation districts and one state

authority. Also typicalis the range in the sizes of the varicus systems

| which make up these coordinating groups. For example, the largest system

in WEST, Southern California Ediscn Company, owns generation of 11211

Mw and 8600 miles of transmissicn. In contran, Plains Electric Generation
,

i
! n Transmission Cooperatives, Inc. owas generation of 50 Mw and less than
! .

_

500 miles of transmission. Various = embers of WEST have installed jointly

.

85/ NPS III-3-193,1970.

__,
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. .

two 750 Mw coal fired units at Four Corners, New Mexico and plan 1: a n:

Jointly two 750 Mw coal fired units at Mohave, Arizona on Colorado Riser. . ,

-

IIII-18 Several me=bers of WEST are also undertaking a nuclear gener::u -

program in which joint ownership of nuclear units is anticipated. Appli-

cation for the program's first nuclear station, Arizona Nuclear Pcwer Fr-

was submitted in July of 1974. As this time, the joint owmers of the phn

include four large, private utilities in Arizona and New Mexico and the

Salt River Project, a state agency located in Arizona, but ownership par"-

cipation in this plant has also been offered to smaller utilities in Ari: ens

and New Mexico.

The Northwest Power Pool 86/ (NWPP) was one of the earliest inte;-XIII-19

connected groups formed. Organized in the early 1940s by six systems

located in Utah, Montm"a, Idaho, Washington, Oregon and Canada, it hs;

expanded to include 18 systems, two of which are in Canada. As in hE3T

membership, NWPP consists of both privately run and publicly osmed

systems, including municipal, Federal and Provincial. As an outgrerth
.

of these pool operations, other coordinating groups have been for=ed.
.

among which is the Pacific Northwest Coordination Agree =ent (PNCA'; .

86/ NPS 1970, p. III-3-189,190.
.

4
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.

This group coordinates the electric power needs for over 15 systems
'

including the City of Seattle which owns generating facilities with capability
,

'
of 1500 Mw and over 600 miles of transmission, and the Bonneville Power

.

Administr.ition (BPA) which owns no generating facilities but serves as the

supplying agency for av er 100 electric systems.

XIII-20 Still another coordination group in the northwest is Washington Public

Power Su"pply System (WPPSS) which consists of 18 public utility dist-icts

and three municipal utilities. WPPSS has undertaken to rely heavily on

nuclear generation to solve its future power needs and it has given numerous

utilities in the region the opportunity to participate in its planned nuclear

units. Planned in conjunction with BPA, Nuclear Project No. I will

involve 104 publicly and cooperatively-owned firms and five private
/87

utilities . Though the output of Nucles Project No. 3 will be shared by
88/

WPPSS members and only four private firms, Nuclear Project No. 2 -

89/
will have 95 publicly and consumer-owned participants.-

. 81 / See prospectus dated Feb. 8,1973 of WPPSS for issuance of
$25,000,000 of 4.25% notes to finance Nuclear Project No.1
(See Appendix G).

88/ See question 12 of Information Requested by the Attorney General
for Antitrust review furnished with the WPPSS Application for
Nuclear Project No.1 (See Appendix H).

~

'

g/ See Application of Washington Public Power Supply System for a
Construction Permit and Facility License Docket No. 50-397 for
Nuclear Project No. 2 at Hanford, Washington.

.. - .. . .
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IIII-21 While only a few of the several coordinating groups in the West region

.have been mentioned, it is apparent that =uch consideratien has been given
'

r

*
.

to the problem of how to allow sman systems to participate in economies

inherent in large-scale power develop =ents. In addition to the exa=ple of
.

the WPPSS projects, it has been suggested by utilities of that area that

"[s]=all s*/ stems may also be able to act in concert to install large units. . .

and may find it desirable to participate in wheeling arrange =ents to deliver

power from such jointly sponsored plants without themselves censtructing
90/

transmission lines .- This type of wheeling arrange =ent is presently

being implemented by members of the Rocky Mountain Power Pool, and

avoids the duplication of facilities and land use. According to these

electric systeu:s ' Coordinated Planning and development a=cng large and

small systems on an area-wide basis provides the best assurance cf optimum
91/

resource development.'-

IIII-22 Another group which is heavily dedicated to nuclear power is the PJM

group, consisting of six systems with operations in Maryland, Pennsylvania.

New Jersey, Delaware, District of Columbia, and part cf Virginia. Presently -

PJM members are operating two nuclear units and are planning to cperate .

.

%/ NPS 1970, p. III-3-196.

91/ lbid. .
.

.

b
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.

an additional ten units in the near future. In addition the group is constructing
'

' '
- approximately 600 miles of 500 Kv transmission lines which will interconr.ect

92/
these generating plants.-

XIII-23 The PJM agreement is flexible in that it permits member companies to

include other systems with which it operates in parallel as part of the power

pool. Thus, three municipality owned systems are also satellite members.

One is the City of Dover, Delaware which is interconnected with Delms.rva

Power and Light, which in turn has an agreement with Philadelphia E'4ectric

Co., a PJM signatory. The other is the City of Vineland, New Jersey, which

is interconnected with Atlantic City Electric Co. which is also interconnected

with Philadelphia Electric Co. These municipal systems benefit from,

coordinated planning and operation of the PJM Pool, by accepting require-

ments for pool participation similar to the requirements imposed on other
93/

pool members .-

XIII-24 Another group of utility systems, far removed from the group in the

northwest, has organized a highly formalized. power pool open to all utilities.
.

R/ NPS 1970, pp. II-1-77 through 81.

93/ Ibid.

.

4
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.-
The New England Power Pool Agreement (NEPOOL) permits membership to

. any electric system located in the six-state New England area, regardless '. g
94/

of size, type of ownership, or degree of vertical integration.- As a

result the approximately 40 members of NEPOOL vary greatly by type.

Some members own no generation, others have less than 100 Mw, while

still oth. systems are completely integrated controlling as much as 2000

Mw of generation and hundreds of miles of high voltage transmission.

XIII-25 Despite the organizational diversity of NEPOOL members, the planning

of pool facilities is completely coordinated. Thus, all members are cognizant

of existing generation and transmission capacities within their area and can

plan to meet their loads more efficiently. Many modern base-load generating

units are jointly owned, including seven nuclear projects. Additionally, if>

any member has excess capacity it must be offered on a unit purchase basis

( to members with capacity deficiencies. Operations are also coordinated so
|

| that power is provided to any member system during periods of emergency
I

j and maintenance.
l

.

C. Intersystem Coordination Is Lacking Among Systems in the -

Relevant Market

XIII-26 Organizational 1y diversified systems benefit from improved power

supply reliability an[i economy by coordinating planning and operations -

.

94/ NPS 1970, p. II-1-73-75.

!
:

!

'

I
|

*
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.

'

(Wein - PT, p .64) . This is true whether the system is a member of a tightly
.

.
'

knit group such as NEPOOL or a member of PNCA whose members are not
"

bound by contractual agreements but by mutual cooperation. Such cooperation

is not found among the electric systems in Consumers' service area, because

Consumers has used its dominant position to deny mnaingful coordination

with or among systems within its service area who were otherwise interested

in such arrangements.

XIII-27 For example, during the period 1963-64 the Wolverine and Northern

Michigan cooperatives, two members of MMCPP, were unable to reach agree-

ment on a contract for emergency power with Consumers, the only system

ow-Jng high voltage transmission with which members of MMCPP can readily

ccordinate (Steinbrecher - Tr.1160) . Consumers stated that it did not see
l

any benefits it could derive from such an arrangement and instead offered
I

through s supplier-customer relationship to supply all of the load growth
.

requirements of the pool. Negotiations resumed in 1969, but again were not

fruitful. /95

XIII-28 Some systems have been successful in negotiating contracts with

Consur.ers for emergency power, but these contracts include provisions
|
I

| .

95/ Advice Letter from Attorney General, To Bertram H. Schur, from5l

Rid ed McLaran, June 21, 1971.

!

|

|
|

|

|
, -_ _ _ _ . . - - _ - .
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which effectively limit the small syste=s' alternatives, and are not typical
' .

,of contracts a=ong the =e=ber of other coordinating groups (Chayavad-
~

,.

.

hanangkur - PT, p.21) . For exa=ple, in its contracts to provide e=ergency

power to the Cities of Lansing and Helland, Censu=ers dces not udertake
,

'to obtain power from other interconnected utilities if it does net have power

available to =eet either city's emergency.

XIII-29 While Lansing's ability to obtain e=ergency power is severely li=ited,

a grave concern in =ost circu= stances Lansing because cf its relatively

large lead, has installed larger and more efficient units than the other

s= aller syste=s in Consu=ers service area. The City of Helland is not as

fortunate . Under the provisions of its centract with Censu=ers, the fer=ula

which deter =ines the a=ount of e=ergency power Helland will receive is

designed to provide for a decrease in e=ergency power as Mc11and increases

the size of its largest unit (Chayavar*hanargkur - PT, p.21) . In effect.

Holland is limited to installing units of approxi=ately the size of its seccnd
| 96/
| largest unit,- presently 22 Mw in si:e, and is prevented frc= installing

! larger, more efficient, generating units.
.

| IIII-30 In other instances in which smaller syste=s do not have centracts for

emergency power with Censu=ers it appears that they are pla .ning to meet .

|
,

%/ See agree =ent dated 11/15/67 between Censu=es and the City of
Holland. Supple =ent A thereto (DJ-F.xhibit 100) .

. .
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.

'

emergencies through the more costly device of a partial requirements rate
~

schedule in lieu of emergency assistance arrangements that are common to
#

intersystem coordination (Wolfe - Tr.1564). The partial requirement con-

tracts which Consumers has with its customers contains a demand and

energy rate block structure and an adjustment for fuel and taxes. Demand

is determined as the maximum use during any 15-minute period of the month

and is subject to a 60% eleven-month ratchet but not less than a stated min-

anum KVA (Chayavadhanangkur - Tr.5119; Wolfe - Tr.1567,1568) . This

demand related ratchet prevision has a significa*.t impact on future planning

for new generation and in ffect discourages the installation of any unit (or

a larger unit if generation 11 ready exists) since the penalty caused by an

outage of a unit must be paid for as an eleven-month period. /
97

D. The Following Proposed Relief Will Remedy the Inconsistency

1. Justification for Proposed Relief

XIII-31 The Staff believes that the information and materials submitted

herein lead to several con ('usions. First, a situa' ion inconsistent with the.

.

antitrust laws is being maintained by the Consumers Power Company by its

| - use of its dominance in the relevant market by denying access to coordinated

| E/ See Consumers' wholesale centract rate for resale service: partial
purchase (C ntract Rate PP-1; Applicant's Exhibit 11, 003).

,

_

.
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_

-146-

.
'

developments and operations. Second, there is a relationship between the

~

, situation and the activities under the license. Third, this situation will be
. ,

,

maintained by the granting of unconditioned licenses. Finally, since the

activity under the licenses would maintain the situation inconsistent with

the antitrust laws, it is appropriate that the licenses be conditioned to

alleviate the situation as authorized by section 105c(6) of the Atomic Energy

Act.

XIII-32 While public regulation at the retaillevel has sought to avoid wasteful

duplication of facilities in order to promote efficiency, regulatory authority

at the wholesale level by the Federal Power Commission (FPC) is limited.

Essentially, the FPC has the authority to regulate wholesale rates for those

electric systems engaged in interstate exchanges of power and services and

to compel, under emergency conditions, system interconnection for purposes

of reliability.E Generally, the FPC cannot compel system interconnection for

purposes of coordinated operation or require systems to engage in coordinated

dwelopment for purposes of economy and efficiency. That is, the FPC cannot

| order large and small systems to jointly build plants or engage in power ex- -

changes that reduce power supply costs. Thus, FPC regulation is not

; designed to effectuate the diffusion of modern technology, including nuclear
i

technology, for the benefit of the electric utility systems in the State of -

_

_

98/ Federal Power Act, Part II Section 201(a) and (b), June 1,1967.

98A/ Ibid.

L.
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Michigan (Wein - Tr.4205-4037) . The Applicant agrees that the FPC's ability-

.
.

to regulate wholesale competition is also limited (Pace - Tr.7538-7540). ,

IIII-33 The remedies effected by these conditions will be directed to the dominance

possessed by the Applicant with respect to the ether electric systems within

the relevant market and the use of this dominant position to deny access to

coordinated development and operations and to alternative sources of bulk

power supply, including nuclear power. The availability of alternatives

will provide an opportunity to improve the performance of existing generation,

and to put together an improved lower-cost aggregate of sources and types

of supply when additional resources are needed. (Muller - PT, p.37

Wolfe - Tr.1717) . The ability of all electric systems to participate in the

benefits of technological change will thus provide an opportunity for higher

levels of performance by all industry members, a goal which the antitrust

laws are designed to preserve.

l

XIII-34 Under similar circumstances where it has been necessary to remedy

| an antitrust condition, Applicants have agreed to the imposition cf similar
i

conditions in their nuclear facility licenses. To date, nineteen Applicants

have agreed to accept conditions recommended by either the Department of'

! Justice or the Staff of the Atomic Energy Com=issien. 9/9

.

99/ See Docket Nos. 50-302; 50-269, 270, 237: 50-361, 362: 50-341; 50-369,
370; 50-367; 50-366: 50-404, 405; 50-400, 401, 402, 403: 50-413, 414;

,.

j 50-424, 425, 426, 427; 50-416, 417: 50-389; 50-434, 435; 50-445, 446.
j 50-452, 453; 50-458, 459; 50-460; 50-461, 462: 50-463, 464.



.

-148-

XIII-35 The Staff is of the opinion that such conditions are consistent with the
.

legal theory discussed abose and, mereover, as shown, are consistent with
~

- industr*/ practice reflected by a large secter cf the electric utility industry. - r

I

XIII-36 The following five conditions are prefaced by a set of Definitiens and

a Statement of General Understanding to clarify and complement the conditions.

2. License Ccnditions for Midland Nuclear Statien

a. Definitions

X111-37 " Licensee" means Consumers Power Company or any

successor or assignee of this license and includes each present or future

wholly-owned subsidiary and any successor to it.

1111-38 " Applicable area" refers to the " relevant market" as defined in Section

VII, supra.

X111-39 " Bulk power" refers to electric power which is made available to

"i.icensee" or a receiving * entity * for resale by the ' Licensee" or " entity".

XIII-M " Unit power * refers to " bulk power * which is produced by a specific

designated generating unit.
.

,

.

O

e

e

O

_ .- m.
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.

X111-41 " Bulk power transactions" refers to specific arrangements for the.

'*
- purchase, sale, exchange and/or transmission of " bulk power".

X111-42 " Entity" means a person, private or public corporation, municipality,

rural electric cooperative, joint stock association, business trust, or lawful

associaticn of the foregoing, owning, operating or proposing to own or

operate equipment or factitties for t..' generation, transmission or distribution

of electricity, provided that, except for municipalities or rural electric

cooperattves, " entity" is restricted to those which are or will be public

uttittles under the laws of the State of hitchigan or undcr the Federal Power

Act, and are or will be providing electric service under a contract or rate

schedule on file with and subject to the regulation of the state regulatory

commission or the Federal Power Commission.

b. General Understanding

X111-43 " Licensee" recognizes that it is generally in the public

interest for electric utfitties to interconnect, coordinate for reliability and

,

economy and engage in " bulk power transactions" in order to increase inter-

connected system reliability and reduce the costs of electric power. " Bulk

power transactions" should be such as to provide net benefits both to the

|
parties and compensation should be such that neither party would have a net

,

de triment. The benefits to participants in such arrangements need not
.

.

- .- - , . - w
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|

|

|

necessarily be equal and the benefits reali:ed by a small system may be
*

.

greater than those realized by a larger system. However, neither " licensee"

'nor any other entity should be obligated to enter into such an arrange- *'r

ment if (1) to do so would violate any lawfully existing, contracts it has

with a third party or (2) such arrangements would jeopardize its ability

to maintain reliable service. " Licensee" and other parties are to be com-

pensated, in accordance with effective rate schedules, for all facilities

required and/or services rendered. Rate schedules, as required to provide
4

for the facilities and arrangements needed to implement the license conditions

herein, including prcvisions as are reasonably necessary to protect the

adequacy and reliabi'ity of the electrical system, are to be submitted by

" Licensee" to the reg *tlatory agency having jurisdiction thereof. The

following conditions shall be implemented in a manner consistent with the

provisions of the Federal Power Act and any applicable state or local

statutes and all rates, charges or practices in connection therewith are to'

be subject to the approval of regulatory agencies having jurisdiction over
!

the m. In implementing the conditions which follow " licensee" will act in
,

I
.

accordance with the foregoing principles.
.

'

.

\

1. Access to Nuclear Units

X111-44 " Licensee" shall offer an opportunity to participate in the
.

'

Midland Nuclear Units and any other nuclear generating unit (s) which it

'
,

. . - -. . .- -. --. . . - . - .- .- .- .
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.

may construct, own and operate severally or faintly, during the term of
e-

the instant license or any extension or renewal thereof, to any " entity (les)"

in the " applicable area". Such participation shall be by an ownership

interest, or by equity participation, or by a contractual right to purchase

a portion of the output of such units at the option of the " entity (ies)" or

on any other mutually agreeable basis. Such participation shall be in

reasonable amounts as mutually agreed to by the parties or, in the absence

of such agreements, as determined or approved by the Atomic Energy
.

Commission.

X111-45 in the event that during the term of the instant license, or any

extension or renewal thereof, " Licensee" is afforded an opportunity to

participate in the ownership of or rights to a portion of the output of one

or more other nuclear generating units which " Licensee" does not construct

or operate, " Licensee" shall exert its best efforts to obtain participation in

such nuclear units for any " entities" in the " applicable area" requesting
,

such participation on terms no less favorable than the terms of " Licensee's"
.

participation therein.
.

XIII-46 In order for the municipals, electric cooperatives and small invester-

' owned electric utilities in the " applicable area" to remain in the competitive

.

,, , - , . . . _ , . __-
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market place with Censumers Pcwer Cc=pany, it is vital that they have
-

access to the benefits of low cost nuclear power. (Mayben - Tr.2649,

' 2325 Ay=ond - Tr.6353) . Because of the small size of the abcve group o

of electric systems, taken in the aggregate, it is not econo =ically feasible

for the= to build a nuclear unit en their own (Brush - Tr.2292 Fletcher - -

Tr. 4333) . The smallest econc=ically attractive nuclear unit is approxi-

=ately 500 Mw (Mayben - Tr.2308. Welfe - Tr.1679) while the combined

peak loads of the above group was less than 500 Mw in 1972.

XIII-47 Nuclear pcwer will be the lowest cost base Icad power available in

.the foreseeable future. (Ay=ond - Tr.6353, Brush - Tr.2354 Wolfe -

Tr.1721) . It has been shown that cccrdinated develop =ent by the s=all

electric syste=s in the ' applicable area" using nuclear units can result

in an approxi= ate 16-1M decrease in bulk power costs when ec= pared to

isclated operatien. (Helfman - PT, p.31) .

IIII-48 The prospect of Icw cost power is not the only relevant consideration,

however . Nuclear power helds out the prc=ise for decreasing enviren= ental

impacts, and because of the fuel shcrtage, regardless cf the difference in
.

cests, access to neclear power is vitally i. portant. (Brush - Tr.2302,
^

-

.

2303). In other words, it is not just a questica cf the cost cf generatien,
.

.

e

O

@

.
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it is largely a question cf the long term supply of alternative sources of'

,
fossil fuel (Chayavadhanangkur - Tr.5140, hiayben - Tr.2825).

,

b. Interconnection

1111-49 * Licensee" shall interconnect with any " entity" in the

* applicable area" which owns and operates, or has access rights to, or which

has undertaken to negotiate firm contractual obligations thereof, either

separately or jointly with others, to provide some or all ofits bulk power

supply and which requests such interconnection for one or more of the

following purposes:

(a) maintenance and coordination of reserves, including,
where appropriate, the purchase and sale thereof.

(b) emergency support,

(c) maintenance support,

(d) economy energy exchanges,

(e) purchase and sale of firm and non-firm capacity and
energy, and

(f) delivery of " unit power * cr other participation power.

'

1111-50 The interconnection agreement shall bs consistent with the operating

requirements of " licensee's" and the participating " entity's" systems.

.

___ .---__m______ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ._
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XIII-51 Without the benefits of intercennecticn arrangements and the associated
.

coordination, even the largest electric systems would find it difficult to justify

"the installation of large base ! cad generating units. whether fossil or nuclear <

.

fueled. (Rogers - Tr.5545). Indeed this applies even =cre strongly to the

smaller electric systems such as those existing in Michigan's Lower Peninsula

(Mayben - Tr.2842).

Without the use of the joint generation and transmission system
and the interconnections and interchange arrange =ents that
Censumers Power Company has, it is impossible for Interveners
to install generation of the type and size of the Midland Units.
(Chayavadhanangkur - PT, p.17) .

XIII-52 The installation of economic nuclear generation becomes possible er.ly

when each of the small electric systems becomes intercennected with Censumers

on a fully ccordinated power poolir.g basis. (Helf=an - PT, p. 34) . It has been

said that without access to interconnection and cocrdination a small system

cannot even consider nuclear power as an alternative. (Mayben - Tr.2845.

2842).

Indeed, Censumers Power Cc=pany has the ability to nullify
any advantages that Intervenors =ay obtain from an Atomic
Energy Commissica order allowing participatica by denying
access to transmission and coordint:icn er by grantMg it on

*

unfavorable terms and cenditions. (Chayavadhanangkur -
'

PT, p .19) .
.

.

*

*
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XIII-53 Reserve coordination is vitally important if an electric system is to.

.

~

operate in the most efficient manner. (Muller - PT, pp.19, 20; Wein - PT,
,

p.62; Helfman - Pt, p.34; Chayavadhanangkur - PT, pp.10,13; Brush --

Tr . 2217) . The ability to share reserves allows the system the possibility

of decreasing investment without sacrificing system reliability. This is

accomplished through the reliance on the interconnected neighbors to pro-

vide emergency support in lieu of providing the emergency reserves on his

own system. The advantages of emergency support are documented in the

record. (Mayben - Tr.2569; Chayavadhanangkur - PT, pp.10,18;

Wein - PT, p.62; Muller - PT, p.21; Aymond - Tr.6637, 6257) . Main-

tenance support is related to emergency support in that a small system

could effectively maintain their generating units without the fear that

simultaneous outages of other generating units would cause an undue

burden on its customers. (Muller - PT, p.21; Wein - PT, p.62; Aymond -

Tr.6257, 6637) . Economy energy exchanges are important because both

parties to the transaction receive economic benefits from the transaction

through a splitting of the savings. (Wein - PT, p.62; Muller - PT, p.21;

Aymond - Tr.6257; Wolfe - Tr.1590) . An important aspect of the operation

of an electric system is the ability to purchase firm of non-firm capacity on

a long or sher term basis. This ability allows the system to cover equip-
|

ment outages delays in planned construction or greater-than-expected load

1
.

|

I
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growth. (Muller - PT, pp.19, 21; Wein - PT, pp.63, 64; Chayavadhanangkur -
,

.

PT, pp.10, 22 ) . The delivery of any form of access power is required if the
.

' ^
(access is to be consummated. (Brush - Tr.2293, 2345; Roger s - Tr.5531;

Mayben - Tr.2821; Chayavadhanangkur - PT, p.29; Wolfe - Tr.1731) .

c. Reserve Requirement

X111-54 " Licensee" and the " entitles" to a reserve sharing arrange-

ment shall from time to time jointly establish the minimum reserves to be ,

installed and/or provided under contractual arrangements as necessary to

maintain in total a reserve margin sufficient to provide adeauate reliability

of power to the interconnected systems of the parties. The allocation of the
i

reserve responsibility among the parties of the reserve sharing arrange-

ment shall be on a reasonable basis as mutually agreed or, in the absence

of such agreement as determined by the Atomic Energy Commission.

The parties to such a reserve sharing arrangement shall provide such1111-55

amounts of spinning and operating reserve capacity as may be adequate to

avoid the imposition of unreasonable demands on the others in meeting the

normal contingencies on operating their systems. However, in no circum-

stances shall any party's spinning or operating reserve requirement exceed
'

.

its allocated reserve responsibility.

.

.

.

w ,-
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XIII-56 A primary benefit of interconnected operations is the ability to pool
.

and share the installed reserves (Brush - Tr.2217 Wolfe - Tr.1635) ..
r.

When an electric system is forced to operate in isolation, it is necessary

for that system to carry as its reserves an amount equal to or greater than

its largest unit. (Chayavadhanangkur - PT, p.13, Mayben - Tr.2563) .

Under a reserve sharing arrangement, the system would have access to the

reserves of the other members of the pool if a generation deficiency should

All members to the reserve sharing arrangement she uld be r,ble tooccur.

decrease their individual reserve requirements under this type of arrange-

ment. (Wein - PT, p.63, Chayavadhanangkur - PT, p.13) .

XIII-57 One way in which a large electric system can negate some of the

advantages of interconnection is to impose an inequitable reserve responsi-

bility upon the smaller system. For example, in the interconnection agree-

ment between Consumers Power Company and the City of Holland, Michigan,

the City is required to c.mahi 45-48% reserves while Consumers, as an

equal member of +m .vf ?k- m Pool, maintains 15-20% reserves. (Chayavad-

hanangkur - PT, p .21) . ThLs is in contrast to a trend towards equalized

percentage reserves in coordinating a2reements. (Rogers - Tr.5520) . One

of the essential elements of coordination is ecyalized reserves. (Rogers -

Tr. 526) . Pooling reserves can directly reduce costs by allowing economies
4

.

.
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of scale, an efficient mix of generation and lesser total reserves. (Chayavad-

hanangkur - PT, p.14; Wolfe - Tr.1635; Brush - Tr.2217) . -

.

, e
d. Transmission Services ,

X111-58 " Licensee" shall transmit " bulk power" over its transmission

facilities to, from, between or among " entities" with which it is interconnected

now or in the future; and between any such interconnected " entity (les)", and

any other " entity (les)" engaging in bulk power supply between whose facilities
'

" Lice:tsee's" transmission lines and the transmission lines of others would

form a continuous electrical path, provided that (1) permission to utilize

such other transmission lines has been obtained, and (2) the arrangements

reasonably can be accommodated p om a technical standpoint. Any " entity (les)"

requesting such transmission arrangements are obligated to give reasonable

a&ance notice ofits (their) schedule and of power to be transmitted over

" Licensee's" facilities .

1111-59 " Licensee" shall include in its planning and construction program

.
sufficient transmission capacity as required for the transmission services

|

| requested herein provided that the " entity (tes)" give "Itcensee" sufficient
.

'

advance notice as may be necessary to accommodate its (their) requirements

|
from a technical standpoint. " Licensee" shall not be required to construct

transmission facilities vhich will be of no demonstrable present or future '.
benefit to " licensee". .

|

i-
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'

.
XIII-60 An essential ingredient in any coordination agreement is access to

the use of an existing high voltage transmission system. (Rogers - Tr.5526;

Fletcher - Tr.4331: Brush - Tr.2293, 2345, 2351; Wolfe - Tr.1731) . The

availability of transmission is extremely significant in connection with the

ability to secure access to regional power exchange market. (Mayben -

Tr . 2768) . However, it would not be economically or technically feasible

to construct the kinds of facilities necessary to interconnect the smaller

systems . The costs of constructing high voltage transmission lines ire

prohibitively expensive for most municipals, cooperatives and small

investor owned utilities. (Fletcher - Tr.4282, Wolfe - Tr.1729) . Therefore ,

it is essential that the smaller electric systems obtain the rights to utilize

the intervening transmission system owned by Consumers Power Company.

(Mayben - Tr.2769) . Access to Consumers' transmission facilities would

avoid an unnecessary duplication of facilities and thus decrease environmental

impact and enable use of higher voltage, more efficient, transmission lines.

(Chayavadhanangkur - PT, p.26 and generally Sections X and XI. supra) .

.

e. Power For Resale
.

" Licensee" shall sell power for resale to any " entity" inX111-61

the " applicable area" now engaging or proposing to engage in the retail
'

distribution and sale of electric power for full or partial requirements, at
.

" Licensee's" filed and effective rates.

I

_ - _ _ _ - _ _ _ . _
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XIV. LEGAL ARGUMENT
.

A. It is the Staff's Position that the Criteria of the Federal Trade
'

Commission Act Provides a Sound Framework for Analysis Under .

- 4 105c - r'

.

XIV-1- The Atomic Energy Act of 1954, as amended in 1970, refers to several

antitrust statutes which must be considered in determining whether or not

the granting of a license will create or maintain a situation inconsistent with

the antitrust laws. The Federal Trade Commission Act is specifically recog-

nized as one of these laws. In the present case, an inconsistency with the
~

Federal Trade Commission Act (FTC Act) can be used to establish a situation

inconsistent with the antitrust laws.

XIV-2 Within the parameters of Section 5 of the FTC Act is conduct which

amounts to violations of the Sherman or Clayton Acts as well as conduct
1

which is unfair or which, if allowed to go unabated, wil'. . mount to a vio-

i 100/
|

lation of these statutes.

XIV-3 In FTC v. Cement Institute, the FTC challenged a pricing system

as being an instrumentality for price fixing and thus a violation of Section 5.
-

100/ See Fashion Originator's Guild v. FTC. 312 U.S. 457 (1940).

101/ 333 U.S. 683 (1947).,

,

!

| .

'

,

|

|
:
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,

The government had previously moved against the same system under Sec-*

.
tion 1 of the Sherman Act, but had failed to prove a ccmbination or agreement-

r
.

. 102/to fix prices.

XIV-4 Referring to the overlap of the two statutes in relation to collusive

practices, the Court in Cement Institute stated:

. . . ( A]lthough all conduct violative of the Sherman Act
may likewise come within the unfair trade practice pro-
hibitions of the Federal Trade Commission Act, the con-
verse is not necessarily true. It has long been recognized
that there are many unfair methods of competition that do
not assume the proportions of Sherman Act violations.103/

XIV-5 Thus, the Court in Cement Institute held that not only did the Commis-

sion have the power to declare unlawful practices which might restrain

competition in their incipient stages, it also had the power to declare un-

lawful practices which violate the Sherman Act. The scope of Section 5

was further expanded in FTC v. Motion Picture Advertisipg Service
104/

i
Company. Inc. - In that case, the respondent and three similar companies

held exclusive agreements with three-fourths of all the theaters in the Uniteci

|

| -

102/ Cement Manufactures Protective Association v. United States.|
| 268 U.S. 588 (1925).

! 103/ 333 U.S. at 694 (1948).

104/ 344 U.S. 392 (1953) .
.

-m9v, -~q , _ + - - 4
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States for the showing of their films. No concerted activity was alleged; the

complaint challenged only the legality of unilateral action by each respondent. -

. -

.- . r

XIV-6 The Court held Section 5 was violated. In discussing the scope of *

Section 5, the Court stated:
.

The " unfair methods of competition" which are condemned
under Sec. 5(a) of the Act, are not confined to those that
were illegal at common law or those that were condemned
by Sherman Act . . . . Congress advisedly left the concept
flexible to be defined with particularity by the myriad of
cases from the field of business . . . . It is also clear that
the Federal Trade Commission Act was designed to supple-
ment and bolster the Sherman Act and the Clayton Act . . .

to stop in their incipiency acts and practices which, when
full blown, would violate those Acts .. . as well as to con-
demn as " unfair methods of competition" existing violations
of them.l.0,5,/ (Emphasis added.)

XIV-7 The Supreme Court has upheld FTC findings of " unfair" practices

where the anticompetitive impact, as determined by the Commission was

characteristic of the an icompetitive in act caused by conduct specifically

proscribed under Sherman and Clayton Aa standards. In FTC v. Brown

105/ 344 U.S. 392 at 394-395 (1953). This case also held that " . . . [ A] dvice
which has sewed up a market so tightly for the benefit of a few falls
within the prohibitions of the Sherman Act and is therefore an unfair

-

method of competition within the meaning of the Federal Trade Com-
'

mission Act."
e

.

On

- - - + - ,y p - - . . _ , . -
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Shoe Company and Atlantic Refining Company v. FTC. the Court-

.

"

-
.

upheld the FTC's proscription of practices which had the same anticom- r

petitive effect -- market foreclosure -- as exclusive dealing and tying
.

arrangements, but which violated neither the Sherman Act nor the Clayton

Act. The Court said in Atlantic Refining, "All that is necessary in 5 5

proceedings . .. is to discover conduct that runs counter to the public
'

policy declared in the act."

XIV-8 A more extensive market analysis was not necessary since, " . . .

[J]ust as the effect of this plan is similar to that of a tie-in. so is it un-

necessary to embark upon a full scale economic analysis of competitive

etfect. "109/.

XIV-9 In Brown Shoe, the Court recognized that the Commission's power

under Section 5 was a " . . . broad power . . . and is particularly well

established with regard to trade practices which conflict with the basic

106/ 384 U.S. 316 (1966).

.
107/ 381 U.S. 357 (1965) .

|
| 108/ Id. at 369 (1965) .

| 109/ lbid. , 384-385 at pp. 320-321.
i

|
-

!

|

.

|

|
:

|

|
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policies of the Sherman and Clayton Acts even though such practices may

not actually violate these laws.
.

.- - e

XIV-10 The Federal Trade Commission Act does not speak in terms of

" monopoly", " contract", " conspiracy" or " agreement"; it speaks in terms

of " competition" . Section 5 of the FTC Act prevents in the incipiency anti-

competitive acts and conditions before they become full-blown violations,

not simply to proscribe well-defined anticompetitive behavior. In FTC v.
111/

Sperry and Hutchinson Company, Section 5 of the Federal Trade

Commission Act was determined to have a substantive reach which per-

mits the Commission to challenge practices not enumerated in the Clayton

Act nor forbidden by the Sherman Act. Section 5 of the FTC Act gives

the FTC broad powers to prevent unfair methods of competition and un-

fair or deceptive acts or practices other than those which violate the

letter or the spirit of the Sherman and Clayton antitrust laws. As stated

by the Court:

110/ After finding that Brown's contracts conflicted with the central policies
of both Section 1 of the Sherman Act and Section 3 of the Clayton Act,
the Court rejected respondent's agreement that the Commission was

,

required to prove a substantial lessening of Competition or a tendency
to create a monopoly, as would be required under Section 3. It ac-
knowledged that such proof would be necessary to establish a viola- -

tion of Section 3. but felt it inappropriate under Section 5, because
the Commission is empowered "to arrest trade restraints in their
incipiency without proof that they amount to an outright violation '

of Section 3 of the Clayton Act or other provisions of the antitrust
laws . " -

.

111/ 405 U.S. 233 (1972).

_ . _ _ . _ _-
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(T]he Federal Trade Commission does not arrogate ex-
,

cessive power to itself if, in measuring a practice against.

the elusive, but congressionally mandated standard of
| - fairness, it, like a court of equity, considers public .-

values beyond simply those enshrined in the letter of
encompassed in the spirit of the antitrust laws.112/

XIV-11 As a guide to the public policy, the Federal Trade Commission may

look to the antitrust laws themselves and to the decisions under them.

In addition, it may act to remedy a situation which involves incipient vio-

lations of the antitrust laws. To sum up, the antitrust laws were

" designed to be comprehensive charter of economic liberty aimed at pre-

serving full and unfettered competition as the rule of trade.'

XIV-12 It is the Staff's position that the "FTC Standard" suggested abc re

is fully applicable to the facts in this proceeding.

XIV-13 The main thrust of the Staff's position in this matter is that the situ-

ation inconsistent with the antitrust laws that will be maintained by an

unconditioned license is a situation inconsistent with Section 5 of the Federal

112/ 405 U.S. at 244 (1972) .
.

113/ Northern Pacific Railroad v. U.S. , 356 U.S.1, 4 (1958) .
.

114/ FTC v. Brown Shoe Company. 384 U.S. 316 (1966) .

' 115/ Supra, note 6.

.

.
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Trade Cometission Act and the policies underlying the antitrust laws. How-
.

ever, we believe that a short analysis of some of the leading monopoly cases
~

.

- 'will enable the Board to obtain a focus on the Staff's dominance theory "in- -r

,

light of the antitrust policies relating to monopoly".

.

B. Consumers Power Company Dominates the Relevant Market

XIV-14 The courts have on several occasions defined " monopoly power". For

example, in United States v. E.I. duPont de Nemours, it was defined
4

as the power to control prices or the ability to exclude competition.

- Practically speaking, it is clear that the requisite power may be found to

exist even without any showing that prices actually have been fixed or that

116/ 351 U.S. 377 (1956); which also makes clear that the passage of time
does not immunize the transaction from attack.

117f This definition was affirmed in United States v. Grinnell, 384 U.S.
.

I 563 (1966).

.

S

_ , ,
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.

competitors were actually excluded. The question is whether the power-

exists to accomplish such ends. ,,

.

118/ 351 U.S. at 389.
I

119/ America.s Tobacco Company v. United States, 328 U.S. 781 (1946) .
In connection with this case, consider, Eugene V. Rostow's inter-
pretation in his book, A National Policy for the Oil Industry, Yale
University Press (1948), at p.13:

When three companies produce so large a percentage of market"

supply, that fact alone is almost sufficient evidence that the statute is
violated. Ruthless and predatory behavior need not be shown. The
actual elimination of small competitors is unnecessary . . . . Parallel
action, price leadership, a reliance on advertising rather than price
competition as a means of inducing changes in each seller's share of
the market, and above all, size -- the market position of a small number
of large sellers or buyers -- these are now key points to be proved in
a case of monopoly, or of combination in restraint of trade. From such
evidence inferences of corabination will be drawn, if cautious pleaders
rely on Section 1 as well as on Section 2. But the content of an anti-
trust case has been enorraously limited and simplified, under Section
1 as well as Section 2. Painstaking search for scraps of evidence with
a conspiratoria atmosphere are no longer necessary. There need b,e
no parade of small business men as witnesses, to testify that they have
been driven from the trade, and their lives ruined, by the ruthless
squeeze of monopolistic pressure. Under the Tobacco case, the eco-
nomic fact of monopoly is very close to being the legal proof of
monopoly. The decisive elements are the power to assert a degree
of control over price and output in the market as a whole; and the
power to deter or discourage potential competition - even, as Judge
Hand said, by embracing 'each new opportunity as it opened,' and
facing 'every new comer with new capacity already geared into a
great organization, having the advantage of experience, trade con-
nections and the elite of personnel.'"

.

e

.
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XIV-15 Although the amount of market power needed to constitute a monopoly

has not been quantified precisely, it has been tailored to the factual situ-

- ation. Clearly, where a party controls more than 80 percent of a market, - r~

monopoly power exists.

XIV-16 'Quantification of what constitutes a predominant share of a market ;

also was considered in Alcoa. The Court found that a 90 percent

share of the aluminum market constituted a monopoly. In Philadelphia

National Bank, the court did not specify the exact percentage that

would constitute undue concentration but ild cite the writings of econo-

mies who had recommended a 20 to 25 percent combined share and a 7 to

8 percent increase in concentration as issues of prima facie illegality.

In applying this presumptive rule, the court held that at least 30 percent

of the commercial banking in the relevant markets was unlawful.

120/ See: International Boxing Club v. United States _. 358 U.S. 242
(1959) (81% of championship fights).
United States v. Grinnel Corporation 384 U.S. 563 (1966) (87% of
central station alarm business) .

121/ United States v. Aluminum Company cf America 148 F.2d 416
(2nd Cir.1945) .

.

122/ Supra, at note 17, an antimerger case,

s

-

b
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XIV-17 Consumers dominates' the HV generation in the relevant geographic
,

.

market (sections VIII and IX supra) . This figure is well within the per-
-

. ,
.

centage range of which has been held presumptive evidence of monopoly

power. In American Tobacco, the Court pointed to the " Big three' "

80 percent share of the market for premium brands and 66 percent share of

the market for all cigarettes as evide sce of control over the entire market.

XIV-18 In United States v. Besser Manufacturing Company, a 65 per-

cent market share, with the balance of the market divided among 50 other

compa. ties, was held to be a monopoly, particularly where the industry

was dominated by the defendant's manufacturing process. In United

Banana Company v. United Fruit Company, a market share of 70

percent was held to be a sufficient demonstration of power.

123/ See note 119, supra.

124/ 96 F.Supp. 304 (E.D. Mich.1951), aff ~d. , 343 U.S. 444 (1952) .

125/ In the case at hand, Consumers acccmplishes domination by con-
trolling sources of generaticn and tr ansmission services necessary

; for economies in bulk power supply. The integration of nuclear
power into Censumers' system will result in similar control over
the output of the plant (nuclear).

126/ 245 F.Supp.161 (D.C. Conn.1968), aff'd. , 362 F.2d 849 (1966) .

. - - -- -. _ _ - -
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XIV-19 We do not believe that under the standard set in Section 105c of the
-

,

Act that it is necessary to establish monopoly power to meet the Sherman

. " Act test. However, showing high market shares will permit the Board to - e

.

infer existence of a situation inconsistent with the antitrust laws. However,

as the Court pointed out in United States v. Columbia Steel, "The

relative effect of percentage command of a market varies with the setting

in which that factor is placed."

C. Consumers Dominance and Control over Essential Resources
Coupled with Anticompetitive Policies Constitutes a Situation
Inconsistent with Section 2 of the Sherman Act and A Fortiori
Constitutes a Situation Inconsistent with Section 5 of the
FTC Act

XIV-20 The setting referred to in the Columbia Steel case which the

Staff contends makes the effect of the percentage command of the market

pernicious can best be described by analyzing the cases relating to the

" bottleneck" or " essential or scarce facility" theory. A. D. Neal, a noted

economist, has stated:

The Sherman Act requires that where facilities cannot
practically be duplicated by would-be competitors, those

127/ 334 U.S. 495, 528 (1948) .

128/ I_d_.,p. 528.

'

.

e

h
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in possession of them must allow them to be shared on
.

- fair terms. It is illegal restraint of trade to foreclose
the scarce facility.129/

r.*

.

XIV-21 The Courts, beginning with United States v. Terminal Railroad

Association, 224 U.S. 386 (1912), have consistently adhered to this basic

principle . In the Terminal Railroad case, a jointly owned company con-
at

trolling the princip6 terminal facilities in St. Louis, Missouri and East

St. Louis, Illinois, was declared to be engaging in an illegal restraint on

trade when it refused to allow certain competitors to v.tilize the terminal.

The Court based its decision on the arbitrariness of the contract estab-

lishing the joint company in excluding non-members and the physical

conditions which compelled the use of the combined system by every
.

railroad which desired to cross the Mississippi River.

XIV-22 The Court stated that:

The cost of construction and maintenance of railroad;

bridges over so great a river makes it impossible for every'

road (railroad] desiring to enter or pass through the city
to have its own bridge.130/

* * *

.

129/ A. D. Neal, The Antitrust Laws of the U.S. A. , Cambridge Univeristy
,

| Press,1960 at p. 67. -

130/ 224 U.S. at p. 395.
.

!
.

r
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The result of the geographical and topcgraphical situation
is that it is, as a practical matter, impossible for any rail- - '

road company to pass through, or even enter St. Louis, so
,

as to be within reach of its industries or commerce, without

using the facilities entirely controlled by the terminal ' r*

company. .

* * *

The other companies use the terminal properties because
it is not possible to acquire 7.dequate facilities for them-
selves. The cost to any one company is prohibitive.131/

XIV-23 In the relevant geographic market it is impossible in most situatiens

for either municipalities or cooperatives to build nuclear power plants or to

coordinate in planning because of the high cost of building the necessary

transmission and the inability to utilize the applicant's transmission grid.

Any potential for access to nuclear power, alternative sources of bulk

power supply and coordinated planning are completely controlled by

Consumers Power Company. The ability of Consumers to control access

to nuclear power plants and the HV transmission network in effect gives

Consumers the right to control the entry of new firms into the bulk power

market, to control the growth of competition and the access to nuclear

j power. .

!

131/ Id. , at p. 397.

.

G
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XIV-24 Subsequent to the Terminal Railroad case, the Supreme Court, in

Associated Press v. United States, reaffirmed the " bottleneck" or
~ #

" essential resource theory."-

XIV-25 In Associated Press, a news association set up a system of by-laws

which prohibited members from selling news to non-members, and granted

each member powers to block its non-member competitors from member-

ship. The Supreme Court concluded that the association, by systematically

stacking the cards in favor of its established members, seriously limited

the opportunity for any newspaper to enter into competition where Asso-

ciated Press members were already publishing. The fact that Associated

134/
Press had not achieved a complete monopoly was wholly irrelevant,-

as tvas the fact that the reports of a new association were not "indispen-

sible". The Court in holding that new entrants must still be allowed

132/ 326 U.S.1 (1945) .

133/ See also Silver v. New York Stock Exchange. 373 U.S. 341 (1963);
and International Boxing Club of New York v. United States, 358
U.S. 242 (1959) .

134/ 326 U.S. at p.13.

|

! 135/ Id. , at p . 95.

.

|
'

,

;

i

{
t

|

|

,, , -



..

;

!

l

-174-

to share a " facility" on reasonable terms'unless it is practicable for them
.

to compete without it, held that:

Inability to buy news from the largest nevragency, or any - r"

one of its multitude of members, can have most serious effects- .

on the publication of competitive newspapers, both those
presently published and those which, but for these re-
strictions, might be published in the future.136/ It is
obviously fallacious to view the By-laws here in issue as
instituting a program to encourage and permit full freedom
of sale and disposal of property by its owners. Rather,
these publishers have, by concerted arrangements, pooled
their power to acquire, to purchase, and to dispose of news
reports through the channels of commerce. They have also
pooled their economic and new control power and, in ex-
erting into agreements which the Distric Court found to-be
plainly designed in the interest of preventing' competition.137/

XIV-26 Consumers Power, by reason of its pool membership, nuclear power

plant capability, control of the coordination medium, and high voltage

transmission, can effectively and with intent prevent the development and

growth of competition.

XIV-27 In Gamco. Inc. v. Providence Fruit Produce Building. Inc.,

practically all the local trade in fruit and vegetable was centered in a

136/ Id. , at p . 96.

137f Id. , at p. 97.
.

138/ 194 F.2d 484 (1st Cir.1952), Cert, denied, 344 U.S. 817.

1

.

4
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,

building operated by the defendant. One of the wholesalers experienced
.

- ' financial difficulties and in amalgamating with another wholesaler was
-

. .-
~

denied use of the building based on infringement of a covenant in the lease.

In finding that exclusion from the facilities of the market imposed a con-

siderable handicap on Gamco, the Circuit Court of Appeals held that:

. . . A monopolized resource seldom lacks substitutes;
alternatives will not excuse monopclization . . . . It is only
at the building itself that the purchasers to whom a com-
peting wholesaler must sell and the rail facilities which
constitute the most economical metnod of bulk transporta-
tion are brought together. To impose upon plaintiff the
additional expense of developing another site, attracting
buyers, and transhipping his fruit and produce by truck
is clearly to extract a monopolists' advantage . . . . The
Act does not merely guarantee the right to create markets;
it also insures the right to old ones.139/

XIV-28 The Court concluded that the possibility of duplicating the facilities:

. . . can not of itself destroy the illegality of the asserted
monopolization. It is clear . . . that exclusion from an
appropriate market or business opportunity is actionable

|
notwithstanding substitute opportunities.140/

139/ Id_. , at p . 487.
_

140/ Id. , at p . 488.

.

| .
'

|

|

.
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XIV-29 in the relevant market without access to the Applicant's transmission
.-

"

services, the municipal and cooperative systems would have to construct

'many miles of high voltage transmissica lines to alternative bulk power '"

suppliers, a process which is prohibitively expensive and uneconomical.

Accordingly, without access to Applicant's tr:nsmission, the construction

of a nuclear plant is out of the question.I4II

XIV-30 The Staff believes that when a firm has dominant power in a market,

it is obliged under the antitrust laws to take the greatest care in net abusing

that power. This is particularly meaningful where the essence of the demi-

nant position is the control over some physica~. facility like a transmission

network. A " dominant firm" must share that acility with competitors unless

there is some reasonable alternative to the cor'petitor.

141/ In Gamco, the Court continued at p. 489 that " latent monopolist
must justify the exclusion of a competitor from a market which he
controls. The conjunction of power and motive to exclude with an

,

exclusion not immediately and potentially justified by reasonable'

business requirements established a prima facie case of the pur-
i pose to monopolize."
!

142/ See, eg. , Otter Tail Power Company v. U.S. , supra, at note 23. ,

I

|-
'

.
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|
,

. D. A Dominant Firm Cannot in the Circumstances of this Proceeding |
- Refuse to Grant Access to the Nuclear Facility or Associated |

Transmission
C*

XIV-31 It is well established that a firm that has significant market control

cannot refuse to deal or discriminate in its dealings with its customers for

the purpose of preserving or extending its dominant position.

XIV-32 In Eastman Kodak Company v. Southern Photo Materials Company,
!

273 U.S. 359 (1927), one of the questions posed to the Supreme Court was

whether the refusal by a monopolist to sell to a certain class of customers at

a dealers' discount was in furtherance of a purpose to monopolize.

XIV-33 The Court held that:

. . . Although there was no direct evidence -- as there-

could not well be -- that the defendant's refusal to sell to
the plaintiff was in pursuance of a purpose to monopolize,
we think that the circumstances disclosed in the evidence
sufficiently tended to indicate such purpose, as a matter

; of just and reasonable inference, to warrant the submis-
sion of this question to the jury. '' Clearly," as was said

| by the Court of Appeals "it could not be held as a matter
of law that the ' efendant was actuated by innocent motives'

d
of law rather than by an intention and desire to perpetuate
a monopoly."144/

|
|
'

143/ U.S. v. Colgate, 205 U.S. 300 (1919) .

144/ 273 U.S. at p. 375.

.

m
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XIV-31 In this proceeding the refusals to grant access to trans=ission services
.

'

and cocrdinated planning in connection with the output from the nuclear power

' plant (' unique") constitutes a purposeful atte=pt by Censumers to maintain ' - "

.

its dc=inant positien and stifle ec= petition, thereby maintaining a situatien

inconsistent with the anntrust laws and the policies underlying the=.

II7-35 In Lorain Journal v. United States. 342 U.S.143 (1951), the pub-

lisher of the only daily local newspaper enjoyed a substantial share of the

local market cf the mass dissemination of news and advertising. A radio

station was licensed, and derived =os t of its inccme frem local and natienal

advertising in direct competitien with Lorain Journal. The Court held that

its effert to retain its monopoly by refusing to secept local advertising frem

customers who also advertised through the radio station was a violatien of

Sectica 2 cf the Sherman Act. The Ccurt reascned that:

It is consistent .. . to hold here that a single newspaper,
already enjoying a substantial =enopoly in its area vic-

-lates the ' attempt to mencpolize" clause of 5 2 when it uses
its =enopoly to destroy threatened competition.145/

IIV-36 The Applicant. the single dc=inant electric utility in the relevant
.

geographical market enjoys substantial contrcl and dominance over HV

145/ 342 U.S. at p.154.

.

e
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*6

transmission and has the power to prevent competition (Section VIII and IX,

infra) . f 46/
*

In fact, the record in this ma*;er establishes that this power
.

~ has been used. Since 1960, the Applicant has made offers or preposals to .-

purchase five members of the Michigan Municipal Electric Association and

has acquired two of them, Grayling (1961) and Allengan (1968).

XIV-37 In addition to prohibiting a refusal to deal for the purpose of pre-

serving or extending a monopoly, where monopolization has not been

achieved, a refusal to deal which is a part of an attempt to monopolize

is itself a violation of Section 2 of the Sherman Act. Similarly, it is

well established that refusals to deal in one market for the purpose of

maintaining a monopoly in another market have long been condemned.

A f tiori, Applicant's market control, even if it falls short of the Sherman

146/ For a discussion on unilateral refusals to deal, see United States
v. Colgate & Company, 250 U.S. 300 (1919) .

- 147/ See Swift and Company v. United States,196 U.S. 375, 396 (1905);
f American Tobacco Company v. United States, 328 U.S. 781, 785,

| 809 (1945); and United States v. Aluminum Company of America,
148 F.2d 416, 474-475 (2d Cir.1945) .

148/ See Lorain Journal v. United States, supra; United States v.
, Colgate & Company, supra; and Eastmen Kodak v. Southern

Photo Materials Company, supra. United States v. Pacific &
- Arctic Railway & Navigation Company, supra; and United States

v. Klearflax Linen Looms, supra.

1-
.
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Act monopoly test, is maintaining a situation that is inconsistent with the

antitrust laws or the policies underlying them.
'

.- c'.

XIV-38 The relevant geographical market has one large, fully integrated ,

utility which controls a substantial portion of generation, and transmission

of economical bulk power supply. The remaining utilities in the area are

small electric cooperatives and municipal systems. These small systems

are not integrated and are usually limited to being wholesale customers of

Consumers. Generally, these wholesale customers do not have access to

alternative sources of bulk power supply without the cooperation of the

Applicant. In view of the control over transmission that Consumers Power

Company enjoys, it can effectively foreclose other utility systems within

the area from coordinating and interconnecting among themselves and with

third party systems cutside this area.
f

XIV-39 Without the active cooperation of Consumers, smaller systems,

public or private, have no way of obtaining a firm bulk power supply from

alternative suppliers nor any way of coordinating their systems. Thus,

even if the smaller systems could coordinate further among themselves,!

1

,

l they would be denied the coordination and interconnection opportunities
!

.

"
e

4
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,
with alternative sources of supply that are necessary for planning, financing,

and construction of large nuclear units. Accordingly, such actual or-

,

- r

I,otential competitors would be unable to take advantage of the economies

of scale enjoyed by Consumers.

XIV-40 By ordinarily declining to provide transmission services separately,

to smaller systems on equitable terms ( ig. , the same terms as to other

systems such as Detroit Edison), Applicant effectively isolates each system

thereby substantially reducing its ability to compete by obtaining access to

alternative sources of power or by otherwise coordinating with other utilities.
f

Individual systems are accordingly denied low cost bulk power by virtue of

enforced isolation and are dependent on Consumers.

XIV-41 The structure of the electric utility industry is such that a system must

assure integrity and reliability. Through its dominance, Consumers has the

power to influence the integrity and reliability of small systems operating in-

the relevant geographic market.

XIV-42 This power includes the ability to (1) exclude smaller systems from

access to transmission services, (2) refun e to coordinate with smaller systems,
e

and (3) force smaller systems to maintain larger reserves thereby reducing

advantages of generation and creating possible planning disruption.
.

o

.

i
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E. Conclusion of Substantive Anticompetitive Analysis

. -

XIV-43 The Staff believes that the Board, based on the above legal and factual
.

' analysis, has a sufficient basis to conclude that a situation inconsistent with * r

,

both Section 2 of the Sherman Act and Section 5 of the FTC Act exists.

XIV-44 However, the Staff urges the Board to apply the " Federal Trade
xtV

Commission Standard" (set out in Section 4-9. of this brief) to the facts

in this proceeding. It is particularly important in view of the facts that:

(1) every violation of the Sherman and Clayton Acts is a violation of the

FTC Act; (2) every violation of the FTC Act is not necessarily a violation

of the Sherman and Clayton Acts; (3) these premises apply also to "incon-

sistencies"; (4) Section 105a of the Atomic Energy Act refers to inconsis-

tencies with "any" of the antitrust laws enumerated therein; (5) if the FTC

Standard is used when applying Section 105c, the other antitrust laws are

automatically taken into consideration; and (6) the burden of proof re-

quired under the FTC Standard is significantly less than that which is

required under the Sherman and Clayton Acts thereby creating an

atmosphere conducive to expeditious hearings.

F. Relief

XIV-45 Antitrust relief should unfetter a market from anticompetitive conduct

and " pry open to competition a market that has been closed by defendant's

.

O
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.
- illegal restraints" In Ford Motor Company v. United States. the.

. Court held that relief in an antitrust case must be " effective to redress the
-

~

violation" and "to restore competition" . It also found that the District

Court is clothed with "large discretion" to fit the decree to the special needs

of the individual case.

149/ International Salt Company v. United States, 322 U.S. 392, 401
(1947).

M/ 405 U.S. 562 (1972).

151/ .Id. , at p . 563.

152/ The suggestion that antitrust violators may not be required to do more
than return the market place to the status quo is not a correct statement
of the law. In United States v. Paramount Pictures. Inc. , 334 U.S.131
(1947), the Court sustained broad injunctions regulating motion picture
licenses and clearances which were not related to the status quo ante.

| Section 4 of the Sherman Act empowers the Attorney General to institute

| proceedings in equity to prevent and restrain violations of the antitrust .
i laws . The relief which can be afforded under these statutes is not

united to the restoration of the status quo ante. The relief must be
directed to that which is "necessary and appropriate in the public
interest to eliminate the effects of the acquisition offensive to the
statute," United States v. E.I. duPont de Nemours & Company,

|
353 U.S. 586, 607-608, or which will " cure the ill effects of the illev

l condu;t and assure the public freedom its continuance." United States
v.1,3 ted States Gypsum Company _, 340 U.S. 76, 88 (1970) .f

.
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XIV-46 It is well settled that in Section 5 (FTC Act) cases, the choice of
.

remedial order is committed to the discretion of the Federal Trade Commis-

. ston, and except where the remedy bears no reasonable relation to the . r

unfair practices found to violate Section 5, the Courts will not reverse or

modify the Commission's choice.

XIV-47 When monopolizing an industry in the violation, the scope of the remedy

open to the Commission (FTC) is as broad as that open to the Courts.

In Federal Trade Commission v. National Lead Company, et al.,XIV-48

it was held that "in some instances the Court is obliged not only to suppress

the unlawful practice but to take such reasonable action as is calculated to

preclude the revival of the illegal practices."

156/
XIV-49 In Jacob Siegal Ccmpany v. Federal Trade Commission, the Court

named the Commission "the expert body to determine what remedy is necessary

153/ L.G. Balfour Company v. FTC, 442 F.2d 1 (1971) .

154/ See note 70, supra: Abex Corporation v. FTC, 420 F.2d 928 (1971);
and American Cyanamid Company v. FTC, 363 F.2d 757 (1966).

155/ 352 U.S. 419 (1957) .
'

156/ 327 U.S. 608 (1946). -

|
'

!
.

.
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. to eliminate the unfair or deceptive trade practices which have been discicsed.
.

It had wide latitude for judgment and the Courts will not interfere except where .

p.

.

the remedy selected has no reasonable relation to the unlawful practices found |

to exist.

!
XIV-50 In United States v. Topco Associates, the Court said:

In applying these rigid rules, the Court has consistently
rejected the slotion that naked restraints of trade are to be
tolerated because they are v411-intended or becuase thef

; are allegedly developed to increase competition.

Antitrust laws in general, and the Sherman Act in par-
ticular, are the Magna Charta of free enterprize. They
are as important to the preservation of economic freedom
and our free enterprize system as the Bill of Rights is to
the protection of our fundamental personal freedoms. And
the freedom guaranteed on and every business, no
matter how small, is the freedom to ccmpete -- to assert
with vigor, imagination, devotion, and ingenuity what-
ever economic muscle it can muster. Implicit in such
freedom is the notion that it cannot be foreclosed with
respect to one sector of the economy because certain
private citizens or groups believe that such foreclosure
might promote greater competition in a more important
sector of the economy.

The District Court determined that by limiting the

|
freedom of its individual members to compete with each

|
cther, Topco was doing a greater good by fostering com-
petition between members and other large supermarket'

| chains . But the fallacy in this is that Topco has no
( -

157/ 405 U.S. 596 (1972) .

.

e

!
;

l
;
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authority under the Sherman Act to determine the re-
spective values of competition in various sectiers of /

,

the economy. On the contrary, the Sherman Act g,;ves
to each Topeo member and to each prospective member

~ 8- the right to ascertain for itself whether or not compe-
tition with other supermarket chains is more desirable
that competition in the sale of Topco brand products.
Without territorial restrictions, Topeo members may
indeed cut each other throats. But, we have never

found this possibility sufficient to warrant condoning hori-
zontal restraints of trade.

Just as the territorial restrictions on retailing Topeo brand
products must fail, so must the territorial restrictions on
wholesaling. The considerations are the same, and the
Sherman Act requires identical results.

XIV-51 Accordingly, the Staff believes that the proposed relief is consistent

with the above precedents.

Respectfully submitted,
Signed
Iosoch Rutbers

Joseph Rutberg
Antitrust Counsel for AEC Regulatory Staff

IM h estG Tur#rn oRobert J. Verdisco
Counsel for AEC Regulatory Staff

.

.

.

._

.

Dated at Bethesda, Maryland
this 8th day of October 1974.
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:,t.C u., ,w._, . n Jvfd,. P. .,u, 3.,,,I,,E C....l.I ,IO I.
. . , . u.- .. .m. av uu 4 .. v. w

. . t .>. -

Ira the r:sttar cf tha retition of CC.~5*.''ITS ) r
.

PO*.C21 CO:9.M, 2 DIO.01'2 CISO:t CCOA:Tf, )
cni 22iDI.C'A t. ITIO:IIC41i 2LWJ!?.IC CC'''.C1' fer ) *

r.r.prena3. 'of r.o!.o:ci a rcerer.ts for th ) Casa !!o.'
pu:ge a of c.st.ibli:hing cer'asin int,'r:on- ).

nections and the red. erin;; cf certain inter- )
cor.naction cavices cni t--c.uc.ctic 3.

' Iso r ec:.s Consu:srs Po'.ter 00:12::7 (" Cons =ars"), The Detroit
.

Edison Cc pay ("D:broit Edison"), e.ri Indicr.2 & Michigan Electric
..

.

Ccat:u:y (".Tnditu:a L l'ichigan") and represent unto the Cc:rciccion as
.

follo'rs: .

1. The.t Conse:cre, r,ctroit Odison, and Indiana a Nichisn

ero corporations, ca:h being duly c.uthorized to do buciness e.s en

electric I.ublic utility in the Stats of Michistn. Th:.h as a rarb of

their ret.p ctive public utility tusincases, Cons'r. ors c.ri Estroit

Edi;cn o'in facilitics cr.1 cre engaged in Lccerating, pttrchsing,

tratase.ittin;;, distributini; and scl'..in; electric porer e.nd enertf

wholly vithin tha r.tzte of !!ichig2n c.nd Indians & I.'ichi;2n, n sub-.

sidic./ of A=crica.: E!.cctric Powr, Inc. ("AZ?"), ouns electri: fac-

111 tics ec d is cv.,-r.t,sd in generatin3, .rr:ha:ing, tr .u .~.itti t~,, dis-

tribating cr.d nell'n; cle::tri: po: 23r :nd enar:7 in t.b: 3',ates c0
,

.

Indita:a and Ilichinaa.

tha electric n .stens Of CS:::==::: :n1 E:tecit Edicen2. C o. f

1.re intercorract:d c.r? n:r a nu.:te c0 years Constner: and retroit --

'

Tdi:<.n hn're c,::.vc :1 t0 :.10: c f. ::ri: 2. *ter pooling r.:12:::ent 210h* '

y n!8.e3 for .~P A t.nr49. cts, cc."dir.ti. of plir2'.c/; 4 % i,,: ni
.

*. e, * 'e
- {. * ;'|$-. -y

' .
.

. o u e
#,. , . .. ...;

. < : .) . . ..

.

-
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CC

constructicn of cluctric generaties and tr c:s=ittlei; railtions, the -
*

rendering of cuted c. aistance d' dins ccercancies, end the effecting ,

of z:3xi=.::s ccency in providing the clectrice.1 req'.:ir.: cants of each
- . O

cystem. T!nt tha electric systa.:s of Indians & Ilichlyn is a 32rt of

the seven . State systen of f r and in cidition is intercennected 'ith

a nu=ber of other electric cystems, fr.cluding those of ITorthern .

.
.

Indiana Public Servico Cc=:;cr,y ("I;crthern Cc gen"), ca electric

public utility crer. sting in the State of Indicts, and of C:==cnver.ith

Eiison Cc:?2m ("Ccr.c:r.tte.lth"), en electric p:Mic utility ope sting

in the State of I?.linois.

3 sat for an extended r:riol cf tina, the retitionars,
.

together vith 1!orthern C.:. ;any, C::=:nvealth, C'tio peror cc=p.y

("Chio Po.rer"), a :ttsidiary of /C?, ard Da Talelo Titscu Cc:.gr,v

(" Toledo"), the letter t ro cw sics being c2 00trie ;n'li: util". tic:

ovnin3 facilitica c.nl c; crating in the Stata of Chio, hvia ctedied

the desir.:bf. lit r of constrt::tir,3 t. d establishir.g inter:or.n=ctions
,

tot: teen cortsin of their respective electrical cyct:.23 esi of render-

ics varions interecnnection sarrices and transtatic-u. ::: ens cortain

of the utility cc.ganies 1:rtolvad. h t contracts h ric teen n Zo-

tinted coverin; the tt::ts end condiY.cna of th:: aste:blish .ent of the.

proposed interectnections and the o3sration thareof, including C:rv! e

G:h:dulc3 p.opssed initir.227 it'i.cc such c.m,,. er:ct , ned tha peti.-
.

tieners are n .t prcy. red to ensenta nai deliter th p'opesed con- .

tracts cub,1cet to th: prior c.pproval of this Cem tic.zica.

.

&

*

: . 1%. t.tq. -

.s

.ic. . . , . . . .

s ,. t) . .' 7,' 7 *f .e f
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4. Wat th; uferenentina:1 prcposed at.ectuent:; rire filed .

here. tith and identifici r.s follevs:
.

. (c.) . It.cilitic: Amerent cr.ca;; Con:nn:rs.

.

.
Power C=p .ry, Th2 r:troit S.U sen C:.:r.arg;, Tne Toledo r

Edison.Conr,r.v, Chio Po ar 'cTry, aci Indians &

Michi;;an Electric Can;ry,
.

(b). Ar.:a Coor ir tion Ac;: Occent crong

Const=ers Fevar Cen;c y, ice 12 roit Edicen Cc:pary,
.

Co==cnveelth Edison C :;2ry, Iicrthern I.nila:2 Puclic

Ser.*1co Cc=pe.cy, The Toleda F1.isen Ct.:.r-ry, and Ti ", .?.

& 1,. w. 4 .n El, ,.,, C .,, .,. . .. . . -.y-.

.

(c). Operr. tins /.*;:-ae Ont :::: Con:ir ::rs
,

- Power Cog::.y, T e htreit Siicen Cc_:c.ry, and Indians.

& Michi.; n Ele tri: Cc=;rrf, nr.

(d.) . Operatin; Iscrcc.ent c Ons Cens'n ::

Power Cc:;sny, The D:trcit Edinen C qcry, and Tcs
.

Tolcio Eiicon C :y_ry.
. .

5 'lir.t vnd*.r the of:rc:sii .:ro;020d Ece:111 tie 3 Isrc+: nt,

' Consuners vill construct and o;,T. c:rtain facilitics in th: scut'.rrestern

part of 141chisan, and Indiv.na & 1:1:h4:r. Mll cleo cc .struct eni evn

facilities in that I.:.rt of Michi n aa voll .s in the northrn s'rt of

. Indiana, Cor the p Tcsa of intar:enn:cti 3 th r13t0.: of Con 30:Or3

vith the systen of India .::. 6 Michi;;:n; an;r:2r2 cr.1 htrait I'li:en
.

.

vill concts:at c:li o:in cer'cin facilitics in tha couthe st':rn part of

::ichip.n for the .5rrp:se of iin: rec.' .?cting llc :;st::a of C nwner's*

- ::d btroit Edicen with ".ha cyates of '?.sicdo; ..n2 '''ebic vill cc.%t-u t.

.

e

1*

d} '4 p ;t) ..-) ' . -
*4 .

.s. \ s ts ;

.

+ . - , , . , - , - , - , , -



fccilitics in Chlo for th2 pury :e of interconn ctin;; its cyste: . tith
.

-
I

9

the systens of Conse. arc and c:troit niic.on nnd with th:r syst:= of .

. #

Chio Po rar, uhl=h vill al:o construct and o:m facilitica in the State

of Chio for the pt:rpo:e cf interconnsatin;< vith tha syste:s of Tol;do. ,

That it ic propoced that such facilitie.S vill be cc pleted er.d placed

in cervice on or before Jam:2.:/ 1, 17(0, 2nd that thereafter th3

ps.rtics to tha aforesaid prc?csed Arca Ccerdination Arece=ent and tha

aforesaid Operatins A;;rce:: cats will render interconna: tion services

and transactics: in acco:~.'.aace with the ter=s thereof.

6. nat the petitioners are info =ed and b lieve that tha

foregoing proposed ci:;rce 2nts, and parforn.ence thercunder, vill be

advantasaous to the petitioners crd in the pttblic intercst for a

nt :tber of rascons, including the following: ,

(n). The proposed agres= ento vill semit a esvin;t .

on the part cf the patitioners of sub:t.:.ntial caotnts

of invested capitc1 in fined c::ctc;

(b). L:y vi.11 casure a supply of clectric ener:J

durin; pericisof cmargency on tha syste:ns of the peti-
-

.

tionars' s
o

(c). 'ihay vill portt'.t tha interch2n;; of Ocenc::7

cnem to th: tratu::.1 bar.tfit of the intercoa. ::0 .',,:d
'

utilitics; ,

(d). ney vill provido a cott-ce of reli:Alc bulk

pysar supp1;r then needad by tha p:titioners; .

(e). C;y vill p:n:it thu t:Orin; en the part of .

th r pa'. tic.-ar: of cub :%.Y:1. 1 c.:.ratt:;; c asti :tenu .12;r;
'

r
"

s. r,a"i 14 pp.3.-n .



' (f). Tc:7 .-U1 pcmit eccrd'r.atic.t of 'he

sci eduled r.216cnce.:e of 11.0,2 C03rstinC tait 3 Of.

-

ti.e petitleners; cnd~

r

(g). They udll per:.it the utili stion of ti::a-
.

.

zone and season?1 ditersit/.

16C21?U, Con:1 sers Fover C: rpany, T.he D troit Elisen C=pary,-

and ndiana a :iichigan rie:tric C.:::;ry,' petitioners herein, pray:

(a). ?nst thi'J COOiC310!.! find 041 dot 3=in3 that th3 ter :3

and protisions of tha proposed cyetsents referred to in parapaph

1 hereof are f.tst end ref.aonsbic; c d that this Cct .isaica approve caid
1

.
-

proposed spees.ents and amthorize petitleners to enter 6to cai perfom

such c.gcco: ants; and-

(b).TcatthicC:r.iacion.;rantnuahot.herte.dadlitionalrelief

as r.3y be e.pproprints.

' ' . Estad: F2rch 10, 1955 CC:IS'2E?.S EG'Jdt C071NGP:
-

Ey /3/ li. R. !!.A D.
h . R. L21.i.

Vice Precic.ent

5"/E ".COI? SDI.':0:7 CC:!ET

.

Dy |t| b:,har L. Ci:1 :
ilr.bar.L. Ciclar.

Chai=2n of th2 Eanrd'

.

-

.

IEUZ~*s & *.ICHIG.*C EL'iC.CCC CO'i?AITi"
.

YJ |:{ H. !:. . !;.r, .3 ::. .L..J. r .
.

H. E. 1Myic,.'.r.

Vie f re3'.iM*. C u C :ntral thrr.C. :
.

9 D

-

o . . I . '.$$
. e.s e.

.
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TeWe 1-2. CENTR AL STATION NUCLEAR PLAN 75 (continused

13 nets Operable. Unster Constructaen.er On Order se of Deseneer31.1973

- Centrast Reester Siae Est. Cast * Comnieresal Usensene
Asserdeal Operatene Unitety and More Seese Supp8ier (htwo.8deti (hWhenal Operassen S tatus**

. 1967 Artensas P. & L. Co. (Nuchner one.1) .. . . . Art. S& W 850 $ 200 1974 O/P
Md. Cone. 845 280 1974 O/P *

,.

Saltwnore G. & E. (CaNert C1.ffs 18 . .. . .

Battwnere G. & E. (CaNort Ct. ifs 2) . . Md. Corro. 845 243 1975 . O/P.

Cornmeweasth Edson Co. (Zion il
Coenenonwealth Edison Co. (Zion 21 . . . .

181. W 1.20 262e .e ci
lit. W 1,050 271e 1974 Oi. .. . . .

Consohdated Edison (Indian Pt. 31. . . . N .Y. W 966 400 1974 O/P
Duke Power Co. (Ococee 3 . . . .... .... . ... . 5A 84W 886 1374 1974 07
Duquense Light Co.18aever Vaney 1) . ... P s. W 852 415 1975 O/P.. . ..

Florade P. & L Co. (Turtr ev Pt. 41 . . . . . . . . . . . . F is. W W3 106 1973 Ok
Florada P, & L Co. (St. Luce il . . . . . . . . . . . . .. . F la. Cone. 801 337 1975 O/P
Florida Power Coro. (Crystas River 31 . . . . . . . . . . . . . F la. 84W 825 300 1974 O!P
Georgia Power Co. (Hatch 11. .. .... .. . . Ga. GE 78 6 325 1974 O/P
ladiana & Michigen Power Co. (O ACook 13 .
ladiana & Mich gan Power Co. (O ACook 23 .

. ... Mech. W 1,060 1 1974 O/P427Mich. W 1.060 J 1976 O/P...

Jeriev Cenerat P. & L Co. (Three Mile is. 2) . . Pa. B&W 905 521 1976 C
Leag Island Lgntag Co. (Shoreharni . . . . . . N.Y. GE 819 309 1977 C
Maene Yaneet A.P. Co.(Maene Yartreet . . . . M e. Cone. 790 263e 1972 O
Nooraska Puts.c Power Dist. (Cooperl . .. . . . . .. . Nee. GE 778 207 1974 O/P
Northern indiana PutW.c Seewce Co. (8a lly) .. . I nd. GE 860 244 .u C/P
Northern sutes Power Co. Wav+e is.11. . . . . Minn. W 530 { ,3./0 1973 Om
Northern Stains Power Co. Wa.rie is. 21, M nn. W 53) J 1974 O/P. .. ..

Northeast utdetes (Millstone 2) . . . ..
Ptwiedeichia Eiectric Co.(bmenet il . ..

. . . Conn. Cone. 828 341 1974 O#..

.. .. . Pa. GE 1,066 604 1979 C/P
PNiece*ohia E6ectrac Co. (Limencm 2) . ... . . .. Pa. GE 1,066 512 1980 C/P
PutWec Serwca E. & G. CJ. fSalem 3 . . . . . . . . . . . N J. W 1.115 400 1976 O/P
Sacramento uun. uta. o.st. (Pancha Secol . . Cal. 84W 913 328 1974 O/P.... ..

A fa. GE 1.006 2258 1975 O/PT.V.A. (Browns Ferry 31 . . . . . . . . . . .. ... . ..

Virgm.a E. & P. Co. (North Anna il . . . . . Va. W 698 4'37 1975 O/P.. . .

Wesconsin Elec. Power Co. (Pt. Saech 23 . . . . . . . Wis. W 497 54 - 1972 O.

Wisconsin PutWic 5ennce Caro. (Kewmeneel . . .... W o. W 541 190 1973 O
(3) Unrtsi . . . .. . ...... ... . 25.567 $ 8.768

In68 Carulina P. & L Co.(Brunsw.c4 Il . . . . NA GE 821 251 1975 O/P
Caronne P. 4 L Co.18runwnck 2) NA GE 821 309 1974 O/P.. . ..... .

Coneurne's Power Co. (Midiard II .. . ...... . Mich. 84W 492 1980 C770Consueners Power Co. (Mecland 2) . . . . . . . ... .... M gh. 84W 818 1979 C
Detroit E dison Cs. (Forem 2) . . . . . . . . .. . . . ... . Mich. GE 1.123 501 1977 C
lowe Eectric t. & P.Co. (0. Arnaad) . ... . . . .. lowe GE See 211 1974 O/P
Poof c G. & E. Co. (0 aoio canyon 21. . . . . . . . . . . . . M Cat. W 1.106 282 1976 O/P

) Penrewheaia P. & L. Co. (Susquehanna inn . . ... .. . P a. GE 1,22 1 1979 C
PenewyNerma P. & L.Co. (Suscuehanne 3n . P a. GE 1,062 f 1981 C. .......

Porttend General E tee. Co. (Tro,ard . . . . . . Ore. W 1.130 334 1975 O/P. .......

Power Auth. of S. ot N.Y. (Fitzpatrick) . .. . . . . N .Y. GE 821 301 1974 O<P
T.VA. (Semovah l t Tenn. W 1.140 { 1975 C.. .... ..... .. ... .. . 40T.VA. (Seoucyah 2) . . . . . . . . . . . . . . Tenn. W 1.140 ) 1976 C
Tooedo Eclison Co. (Osms 8 esse II . . .. .. ... .... . .. . . Chao BeW 906 439 1975 O/P

(14 Unitst .. . ........ ... . ..... ... .. 12.991 3 5.212

fees Alaberne Power Co. (Fartey t t . . . . . . . . . . . . . . . . . . . Ala. W 829 294 1975 O/P
C.ncmenti G. & E. Co. 2mmer il . . . . . . . . . . . . . O hio GE 810 323e 1977 C
DiA s Power Co. (McGwre il . . . . . . . . . . . . . . . . . . . . . . NA W 1.130 } 1976 Cy,
Dume Power Co.1McGuwe 2) .. NA W *1,180 3 1977 C............ ..... ., ,

* Jersey Central P. & L Co. (Forked Riwr tl . ..... . N J. Corre 1,070 562 1979 C
'

PutWec Sarwee E. & G. Co. (Hoos Creou il . . . . . . . N J. GE 1,067 9,93ne 1981 C#.

Puts.c Serwce E. & G. Co. 04coe Creen 21.. N J. GE ? D67 1982 C.*P..... ...

. (7 Urets) . .. .... .. .. ... . .... . 2203 $ 2.750

TOTAL THROUGH 199 (91 UNITS) . . .... ... .. - $ 23.011
-7037

.

'
n 1970 A n eerne Power Co. (Fortey 23 . . . . . . . . A ie. W 83) 2e 1977 O/Ps, ............
I Attaceas P. & L Co. (Nucteer One.2) Ark. Cone 912 275 1976 C
[ Cc- . -- ich Edison Co. (LaSaale 1) . . 1 88 GE 1.078 { 733, 1978 C

.. ... .. ....

. . ..

( Conieneumeann Edison Co.(L4ase 2) .. th. GE 1 478 3 ~ 1979 C...... .. .

*
Georgia Power Co. (Hetch :1 ..... .. .. . Ga. GE 796 404 1978 Ce . . . .

Lousmano P. & L. Co. (Waterfard 31. . . .. .. . . . *
La. Cone 1.113 350 1977 C#8.

k Puerto Rico Water Resouress Auth. (Aguare6 P.R. W 583 140 -' -... ....
- Soutfern Cas Caa. Cowe 1.1a0 I * Ci Sower, C..vornia Ed. Co. (San Onotre 23 . ...... .dor ~. Ed.i.o. (san Onere .i . Ca Cone - 1.340 I g,33 y = C..... ...
s

h

5

:

.
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Table 12. CENTRAL STATION NUCLEAR PLANTS (continued!

Unsts Operab6e. Undse Construcean, or ce Osder as of Desonner 31.1973

Contreet .

Reecser Sise Est. Cast * Comaneresse LasonssieAwenned
I

OPeretnie Urdity and Ptent Stass Supo er 04meheel (Aess.ensa Operateen Steaus"
.

n
Virpeia E. & P.Co. tNe>rth Aans 3 . Va. W 898 5 227 ~ 1978 O/P. . . .... ..

. T.VA. (Wett:5acNuchart). . .. .. . .. . . Tenn. W 1.189 l 1978 C
. r

T.VA. (Watts 8ar Nue ear 21. 847. ... .... . Tenn. W. 1.169 1 1978 CT.VA.18enetonte il . . . . . . . .... . ... . A to. B& W 1.18 9 l 1979 C.?T.vA.18esetoare 21. M6A la. B&W . t.189 J 120 C/P
... . ..... . ... . ,

. (14 Un.ts) . . . . ... ........ ... 14292 $5460

1971 Carolina P. & L. Co. lHarres 11 . . NA W 915 1 197E CP. ..... .. .

Caronna P. & L. Co. (Harves 21. . NL W 915 1979 CP
'. .......... ..

Carohna P. & L. Co. (Harris 3) .
I;f.324

NA W 915. . ... . . . . 1980 CPCarohne P. & L. Co. (Harris 41. . . . . . . .. .. . NL W 915 1981 CPCornmonwea#th Edison Co. (8 vron Staten il . . . Itt. W 1.120
| 9p 1960 C.?

Comenonnealth Emnon Co. I8vron Staton 23 . . .. . lit. W 1.120 1981 CPDeemarve P. & t..Co. (Surnmit il . Det. GAC 770 1980 CP. . . .

Detmarve P. & L. Co. (Summet 2] . . . . del GAC 770 [_ 1982 C.?Duauestw ' ght Co. (Beaver vadey 2s . . ... . . ... Pa. W 852 ; 33 1979 CP.... .
Georg a Power tvogue 11 . . .. ..
Georgia Power (Vogte 21. . . . . . . . . . . . . . . . . . .. .

Ga. W 1.121 ; 831 1980 CP'
Ga. W t.121 |543 1981 C?.. ..

Niagara Monant Power Coro. (N.ce MJa Pt. 21. . . . .. . N.Y. GE 1.30 370 1973 CPPacdic G. & E. Co. (GE fso. tl . . . . .. . .... .. Cat. GE 1.128 647 8 -8PacAc G. & E. Co. (CE No. 2) . ... .. . . ... . cal GE 1.128 432 u -p
PMade!ones Elsewic Co. (Fuston 11.. Pa. GAC 1.140 777 1981 CP.. .... ...
Phdadevorwa Electric Co. (Fulton 21. . .
South Carohna E.& G.Co. (Summert . .. .

. .. P a. GAC 1.140 841 1983 C.?S& W 900 29 7 1978 Cveyn.a E. & P. Co. INorth Anna 31. .
. . ..

Virpr.*a E. & P. Co. tNorth Anna 41. .. . .
.. .. . Va. 84W 9C7 25 1977 C.?

............. Va. 84W ' 907 282 1978 C7Westurupton Pubi.c Power Suo. SydHanford 21 . . . Wash. GE 1.103 a72 1977 C(20 0n etsl . . . . . . . . . . . . . . . . . . . . . . . . . ... 19387 sTF
1972 Alabsme Power Co. (Cantral A!abama ll . A ts. GE 1,100 Ig 1980...... .

Atabama Power Co. (Cantra6 Alabama 21. . . . . .... Ala. GE 1.100 1 100
-

1981Sosa>n Ed. son Co. (Pisgrim 21 . . .. . .. ...... -

Mass. Cone 1.180 561 1980 C.?C:ewand Efectric t u m.Co.fPerry ll . .. . .. . Che GE 1.205 } 1,23e 1979 C.?
u

..

Ciewand E:cctric tu m. Co. wstry :1. . . . . . . . . . .. Ormo CE t .205 1 1960 C.?
u

Commonweertn Edison Co. ISrsdwood il . 18 W 1,120 1 g,j, 1980 C.?......

Commonmeaeth Edson Co.18ra4* cod 3 .. lit. W 1.120 1 1981 C.?.. . .
Corsumers Power Co. f Querocassee 1) . . . . Mich. W 1.150 lg 12 -

..... .. .
Coruumers Power Co. (Cua ucassee 21. . Meh. W 1.150 ,I 1982.... .......

Detrove E drson Co. (Ferm 3 .... . .. ... ...... -

M ch. GE 1.172 870 122Devo.t Es. son Co. (Greer= cod 21. ... -

Mich. 84W 1.200 11.288
. . . .. N C.?Detro.t E d. son Co. f Greeawood 3 . M ch. 84 W 1.200 J 1981 C.?Duke Power Co. (Catswee il .. .. . ..... .......... .... .. . SA - W 1.18 0 } 888 '978 CPDum e Power Co. (Catewtm 3 . . . . . . . . . . . SA W 1.18 0 1 1980 C.?.........

Plorida Power & L4nt Co. (St. Luce 3 . . . . . . . . P is. Cone 801 380 1979 C.?Gul13tates Ut4:es Co. tR,ver Se e 11
. ..... .. . La. GE 934 378 1980 CPCisnch Rever 8reecer Reector Piant Tenn. W 20 MS 1980 -

.... ... . .. ....
Muses.oos P. & L. Co. tGins Gutf t) . . .. . .. M ee. GE 1.290 656 1979 C.?Meessross P. & L. Co. IGrare Gutt :) . .. . . . . M os. GE 1.290 572 1981 C.?Potomac E 'ectric Pomer Co. t Dountas Pt.11. Md. GE 1.178 1 920 1980 CP.. . ...
Potornse Eiectrc Power Co. f Doupas Pt.21.. . . ... Ud. GE 1.178 I 1981 C.?
Pubhc Sernce E. & G. Co. (A tante Cf fshore uret il . . . N J. W t .150 1 1980 C.? -

Puble Serwes E. & C. Co. iAttactic Offsnore Unet 2] ... N J. W 1.150 1 1501

Putwac Seewce of N.H (Seatroot 13 . . . . ..
1981 C,9

N N. W 1.200 IPut>ic Serwce o f N.H. (Seabroca 3 . . . . . . . . . . . . .. .. N N. W- 1.200 1 1M1 C.?
980 1878 O' *

Son.thern CaMorrma E$ son Co. 4CED/HTGR 11 . ... Cal GAC 770 lSouthern Cahforn.a Eaison Co. (SCE D/HTGR 3 . . . Cat GAC 770 I u -

e
933 - -

..
T.V A. tPlant 1. No.11. - CE 1.228 379 120 -

... ... ..... ...
T.VA. (Plant 1. No. 21. . GE 1.228 379 1981 -

... .. .. ..... . -

T.VA . (P hnt 2. No.11. . . . . . . . . . . . . . . . . . . . . - GE 1.228 079 1981 -
.

T.VA. (Plant 2. No. 21. . . . . . . . .................. - GE 1.218 379 1982 -Temas Power & Lent Co.(Comanene Poen il . Tex. W 1.150 l yng 1980 C.?Tenos Power & L.get Co. (Comanche Peam 3
... ...

Tex. W 1.150 J 1982 CP
. . .

Verynes E% & Pcwer Co. (Surry 31
.. . . . . V s. S&W 882vir,e e w & Power Co. :Su ry 41 . . . . . . . . . . ; gg - 19E0 C.?r v 84W 982...

Wennington Pub. Pwr. Suo.Sys. (Nuevac P at.11. . . .. Wash. 8&W UC6 676 1980 C,7 *

a 1981 CP
(38 Unitsl .. . . . .... .... . . . . ... 3.705' $W

1973 Ariaana Puche Sarwce Waeo Verce tI . .......... A na. Cove 1.270 121 -Anaone Pubhc Serwco (Ps o Verce 21. . .. ..... . Aru. Cone *270 2.000 1982 -

6

~ - __ . _ -



Table 12. CENTRAL STAT 10N NUCLEAR PLANTS (continues $

Unsts Operatie. Under Constner16en.or On Order as of Deteneer 21, 1973
.

Ceessent Reactor Siae See. Cost' Casneertief Ueensene
Asmoded Operetnig Uttlity and Plane seen Suestier thenedset) (hansonal Osorasun Status"

^
Arisons PutWie Serwce (Polo Verde 33 . . . . . . . . . . . . . Aria. Cone 1.270 $ 2.000 1984 -

.

Duke Power (Plant A N o. Il . . . . . . . . . . . . . . . . . NC Cone 1.330 1 1982 - r.

Duke Power (Piant A No. 2) . . . . . . . . NC Cone 150 J 1982 -* ........,.. .

. Duke Power (Ptent A No. 3 . . . . . . . . . . . . . NC Cone 1.330 1 2.500 IN3 -.. .....

Duke Power (Piant 5 No.11. . . . . . . . . . SC Cone 1.300 f 1984 -. ......

Duk e Power (Plant B No. 23 . . . . . . . . . . . . . . . . . . . SC Cone 1.300 1985 -

Duke Power (Plant 8 No. 3 . . . . . . . . . . . . . . . . . . . . . . SC Cone 1.300 [ 1986 -

Georges Power (Vogtle 31. . . . . . . . . . . . . . . . . . . . . . . G a. W 1.121 825 122 'C#
Georgio Power (Vogtte el . . . . . . . . . . . . . . . . . . . . . . . . Ga. W 1.121 583 1983 C/P
Gulf Statos utilites t81ue Hins t) .... Tex. Cone 918 446 1980 -... ... ... ..

Gulf Stat es utsintes (R iwr 8end 2) . . . . . . . . . . . . . . . . . . La. GE 234 344 1981 C/P
Houston Lgnting & Power (Alien's Creek 1) ...... .. Tex. GE 1.150 ( 1.146 1980 C#..

1982 C/PHouston Lagneang & Povwe (Anen's Creek 21. . . . . . . . . . Tex. GE 1.150
,{ g p, 1980 -Houston t gnting & Powee (South Temes il .. . . . .. . . . Tex. W 1.250

Houston Lighting & Power (South Texas 2) .. .. . Tex. W 1.250 l 1982 -... .

lloinoe Power (C11nton ll . . . . . . . . . . . . . . . . . . . . . . lit. GE 955 1 772 1980 C/P
I!!!ne.s Power (C5nton 21. . . . . . . . . . . . . . . . . . . . . . . . . lit. GE 956 J 1982 C/P
Kannes Gas & E 'ectric (Wo6f Creek) . . . . . . . Kans W 1.150 550 1981 -.. ... ..

Long Isiand Ughong . . . . . . . . . . . . . . . . . . . . . . . . . . . . N .Y. W 1.150 50 1981 -

Northeast utaities (Millstore 3 . . . . . . . . Conn. ;;r 1.150 648 1979 CN.. . ..

1 .100 1982 -Nortnern Setes Power (Tyrone Il . . . . . . . . . W is. W 1.150........
1

Northern States Power (Tyrone 2) . . . . . . . . . . . . . . W is. W 1.150 J 1983 -.. .

Portland Genere4 Electre 88W 1.200 460 1980 -......... ..............

Public Serwce E. & G. (Atlantic 33 . . ... . . . . . . . . . . . . - W 1,150 1 1985 '-
750

PutW!c Serwce E. & G. (Attentic 4) . . . . . . . . . . . . . . - W 1.150 | 1986 -....

Putdic Serwce of Oklahome (Black Foz 11... .. .. . .. .. Ckis. GE 950 1 800 I882 -

PutWie Serwce of Ok tanoma (8teck Fo x 2) . . . . . . . . . . . . . Okta. GE 950 J 1983 .-

Puget Sound P & L (Skagit) . . Weeh. GE 1,200 678 1981 -....... ......... .

Rochener Gee & Electric . . . . . . . . . . . . . . . . . . . . . . . NY W 1.150 750 1982 -

Toledo Ed. son (Dows-8 esse 25 . . . . . . . . . . . . . . Oteo 8&W 906 1 '883 -

Totado coison (Devis-8 esse 31 . . . . . . . . . . . . . . . . . . . Chio 8&W 906 | 1000 1983 -

.....

Union E'ectric (Uait il . . . . . . . . . . . . . . . . . . . Mo. W 1.150 ( 1*100 I88I -..

Urson E ksetrc (Unit 2) Mo. W 1.150 1983 -......... .... ...... . . .
1980 -Wisconsin Electric Power (West il . . . . . . . . . . . . . . . . . . . W m. W 900 900'

Wisconan Electric Power (West 2) . . . . . . . . . . . Wis. W 900 / 1982 -. .....

Washington PutWic Power Supply Sys. (Prta. 38 . . Wash. Cone. 1.247 745_ 1981 -
. . . . .

(3 Unstal 43,088 $ 19 801

TOTAL THRCUGH 12/31/73 (198 UN ITS) . . . . . . . . . 187,779 8 74,422.
---

.

%

*These figures are token from tersus sources erus are not necesordy on cornsorshie bases.
"O-Ooareting License. 0/P-Operating License Pendine. C-.Canstruction Permit.C/P. Construction Permat Pendene,
aumet of T(a cepeoty. Reactor Power 135 Mwe.
b actudes capooty of fossil fusted supernester. Electric power from reactor oney: Indian Point 151 Mwe.l
coperstW, . License not reouired.
8Temporordy shutdown by the AEC.
sAEC sooromirnation of o6 ant cost: utility utimaw not endecie.
4cerse is for 100%. but operaten is restricted to 90% of fud po ser until some toss are ee;usted.

* 9Coeration at 95% of full posser.
Moonraten at low ever pending tests.
%o tterce of total cost for W= unets. -

.
IOoorsten restricted to 85% of full pova - -

koperation murcred to 99% of full power.
,

10neaterd of toees cost for three units.
"Operaten reswicted to 90% of fuu power.
norder not f am uneil 1970.

*
oAcedication es for two urets. -

Dorismet apodication for conseructen permet, filed in 1971, has been wittesrewn.
uutwiry estimem uncertain; AEC estenate used in consolidend ==ede. -

...

.

. ' . i
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APPLNDIX F

WASH-1139 (72)
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NUCLEAR POWER
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Forecasting Branch
Office of Planning and Analysis
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United States Atomic Energy Con! mission
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Tabte $

FORICAST OF EMRGY CONSDIFT:ON A.%D GIMitaTING CAPACTTY L% THE LAITED STATIS
ri,e tra resa rose 2mo .-Emergy Coass=w3. ste.ra: Tee Coal Ecava:enrict;ca 9 04 1:E7 1173 tu: 21!$

Fr.=es tw Eeenur Gerera:cs: _ __ .!3 .24 Jt A0 J3 '.
Emergy Costs:re-J far E e::rr.sy Ge-er roi. Me rc Toe Ces!

14eient. Cze:s t4 2 90 4 '5 0 73 IMS
' , g

Arparest Laa4 Facae - - JI .$3 Jt J3 J-
Heu Res kg C:al evnvak-titWa 39 .37 J5 J3 .31
Total E4cnc Geser2res Casa %.Cana.1 =, Care.a 37 f.71 233 4_42 us -

Tora! Eac:rk Geners.es Car.cy. CW 171 749. 6n Iin :cco.
Tord .Nue: ear Geeer.:rg Ca;xo. GW _ J: 19 132. $ts, troo.

The ferecas: d -*r -n*:y is the Urdted Senes D preje=cs cf popdat.oi g end, to yicid
5: :es far the res: of :he re. cay h:2 been de- de ::c:1 chc x:ai g ers:=g nis-ty. Th;s has-

rned from cur-ph cf de trends is :ctal ite. eased fr:m 175 GW io 1960 :o 149 s 19'O
e=e gy consa=pdce, pa::e=s ci :se. 2:4 ekc- a:d is cap ~--! :o I:c~.:se f:r$er :o 630 GW is
trical g=ersd=3 =ps=:y ad':cas. Is 1960, jus: 1950 2:4 :o eser 2000 GW ha 2000. N::cisar
cser 9 ten es cf coal egr.nak : c:ergy sere ge era:i:g ca aci:v. which 3as atect 3 xr==:
ccesumed per e2;i:2 is 6e U=i:cd S:::es. I: 1970, c4 c:e :.xas u m :o an cemi ge er::.cg
oser 12 tec es =tre censu=ed. This in=d. nich :2;axy ca :g :.e H w ara: =41 pectas y :e
has cais:ed sin:e a* Iess: the 1920's, has been abewi 4 ;cr: era c =c aa:xes .t r. g .te
enr2pela:M :o =cariy 14 tomes by 1950 isd :o IGs, cs fere=as: to ave :r: 72 er:e t d =e
23 !ccaes by 'C00. The fra::iors d dis energy acc.:xes cr.nsg :::e 1950s a-4 ai er d:::t
used for de pece.:ct;ca cf chci:y has aho ::: n%s De e-t - ca:a : sed a: :1:s fer=as:
shows a coetie::cus iccezse, ft::=s I9 per:=1 is are s=== arced 's Tab 5e 5.
1950 to *4 per:ect is 1970. This fraceco is pro- The high ferecas: el coc'ezr espa" y was de--

jected to I: crease to 31 pereest by 1980 2M :o rived by 2 sace mecod. bot wi$ ase ef :te
50 pe=ect by 2000. The appare=t Icad facter, ass ==;6:es cat pm'm mi3 i:x:resse ac=ed-
def.se;', as the :aca! e:e :rxi:y genera:ed is a par i g to de Ce:sas Screan Series C m' ,
disided by de elec:raci.y which could have been tha: de e-W shan cf sotal energy cocsca:p-

-

genera:ed is a par (8,760 hects) by de capacity tica wG be 55 pem is 6e year 2C00, a:d
availabic at de end of de year, has re=21:ed tha: . .2 ear ad6.cces w.5 be abcst 90 pe==t
cces:ar.1 at atou: 50 per -.t for seve 21 years el aII adf zacs to g ..4 rating nr y sher 1915._ s
a:d is ea;eced :o re- ma at da: ! eve! for ce Shilar'y, 6e Icw ferecas: is based cc asx=p-
rest of 6e c=: ry. The he:: rate. tte e=ergy eco- :iecs of pe;c!acca Series E, as *'--ical share
s==ed is predxcen of e!er xi:y. has tees,2:nl cf 45 pe==t is 20CO, and a =arke: pn.:.4 h
=ent years. stesily drep;6g--frem 0.39 kg by cuclear reac:ces of cely 75 pe. e:t cf de :ccal

coal ecciv/kWh (10 CO B:n/1%3) in 1940 :o ge=er=i:g capacity adfi: ices aher 1975.
0.37 (10.300) is 1970. This vah:e is expeced to This =cs: Elefy fere=2st is s:IM *aser ice.

d:cp to abcut 0.31 (3.500) fer de :::est e?cie:: the Uni:d Scares das de oce prese=:ed a year
plasts is cpe 2: sos by 20CO. If de energy eco- ago, a:cccgh i: is s:i2 sidis the probsb<e ra_g-
semed fer e!ee:nci:y pc;4h is divided by de sugges-d 2: da: :i=e,132 to 164 a: de :=d -

heat rz:e, the result is as +st-e cf de efe:- of 1930 asd 272 to 344 at de e::d cf 195f. '

tricity pecdixt:co. A fur her dis:sien by de load The rec:xeca is dce pi?y to two facers, a <

facer a:d a coeversaca of ::i:s pew'-e-< as es:i- g sers! h gs-=i:g cf -"'ev m seed::es
=a:e cf de irs:2"ed capacity. The c:al i:s:22ed 2=d a 55gt: ::cxece 3:s de rz:e of grew.h cf
capacity in the Uni:ed S -* ras abec: IkW/_ e:ergy ;c %Gu. Mt y et,:::s oc=r be-wres

i caprta is 1960 a:d abect 1.7 is !?'O. The orden:s a rea::ct a:d W 7 its cre 2:n,
=:eded desc:ibed above pm^. aces as es:icta:e est::s stese i:;3:: ca ^ ^ % have cfas
of 2.7 kW/ca;na is 1950 a:d 7 is CCO. These bees :-- "- * is ;* g. These eve =:s i=c*2de
da:a cas des te ==1d;Ued by $e pepciance deisys 6ae to eq:i;r:ert ddivery, hier s:ep; ages, '

of the Un::ed Su: s, using $e Scraa cf Ce: sus i::ent dee. Tx::si:g, 2=d oder n Er;c - -es

4



*$25,000,000
,

WASHINGTON PUBLIC POWER SUPPLY SYSTEM
g A Municipal Corporation and a Joint Operating Agency of the

State of Washington

4M ?o Washington Public Power Supply Systenn
-

'

''

Nuclear Project No.1 Revenue Notes, Series 1973
Dated: February 15,1973 Due: December 15,1975

Principal and semi-annualinterest (June 15 and December 15, first coupon due June 15,1973) payable
at Morgan Guaranty Trust Company, New York, New York, or Seattic.First National Bank,

Seattle, Washington. The Notes will be in coupon form in the single denomination
of $25,000, or any multiple therect

interest exempt, in the opinion of Bond Counsel, from federci income taxation under existint laws and
regulations and a specific ruling to be received from the internal Revenue Service with respect to

the Notes. (See statement under the caption " Tax Exemption * herein.)

The Notes are being issued to finance a portion of the cost of acquisition and construction of the
Washington Public Power Supply System Nuclear Project No.1. This Project will be constructed and
operated by the Supply System pursuant to an agreement between the Supply System ardthe Bonneville
Power Administration. The Project's entire capability will be sold by the Supply System to certain'

statutory preference customers and private utility customers of Bonneville and assigned by such customers
to Bonneville under Net Billing Agreements and Exchange Agreements, respectively. He Exchange
Agreements provide that beginning July 1,1980, each such private utility will purchase a portion cf

'

Project capability and exchange it wi:h Bonneville which will supply a certain amount of power to such
utility with payment to be made by the utility to the Supply System. Pursuant to the Net Billing Agree-
ments, the balance of Project capability will be sold to the prefer .cc customers who will pay to the

~

Supply System an amount equal to the Project's annual costs, less any amounts received from the private
utility customers pursuant to the Exchange Agreements. Each preference customer will assign its share
of Project capability to Bonneville which will credit the payments made to the Supply System by such
preference customer against billings made by Bonneville to such preference customer for power and
certain services. The Net Billing Agreements provide that each such customer is obligated to pay the,

( Supply System whether or not the Project is completed, operable, or operating and notwithstanding the
suspension, interruption, interference, reduction or curtailment of the Project cutput.'

De Notes, together with interest thereon, will be payable from any moneys of the Supply System
that may be lawfully applied thereto including revenues of the Project and the proceeJs of revenue bonds
or refunding notes of the Supply System. Interest on the Notes will be capitalized to maturity.

i

- 9
De Notes are to be !ssued subiest to the approval of legality by Wood Dewton t.ove & Sabeelne Med

| York. New York. Bond Counsel to the Supply System. and Houghton. Cuck. Csushlin & Riley, Seattle. Washi,ngton.
| | Special Counset to the Supply System. It is expected that the Notes in definitive form will be ready for dativery os

or about February 27,1971.

February's,1973<

.

._. _ _.. _ _ __.
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Bonnevine markets power to 158 customers, including 104 preference customers (public bodies and
cooperatives which have preference and pricrity upon power from the Federal Colombia River Power
System pursuant to the Bonnevine Project Act, as amended) under the terms of various power sales
and exchange contracts. Each of the Participants is a preference customer and is a party to at least one 'i

-
'

such contract. The power sales contracts generally provide for the sale and delivery of firm power to a
Participant in the amount of its requirements for power over and above the generating resources, if any,

;
- !

that the Participant has available to serve its own loads. BonneviHe's obligation is cHective for the term
of the contract unless Bonnevil!c gives the Pa.ticipant at least five years' prior notice of insuficiency of
supply. Bonneville as a policy matter has agrerd to give the Participants eight years' notice and n eight
year notice provision has been included in all sich power sales contracts executed since March 2,1971.
At the end of such notice period Bonnevine may restrict its dweries to an amount which is not less than
the amount which Bonneville will be obligated to delive- in fiscal year 1976 or 25,000 average Icw,
whichever is more.

These power sales contracts are usually for a term of tweety years and contain provisions for a rate
review once each Sve years, the next rate review date being December 20,1974. In the past BonnevtI!c has
replaced its power sales contracts on or prior to their expiration with new power sales contracts.

THE PARTICIPANTS AND THE COMPANIES

ne Project has 104 Participants, of which 29 are mttsicipalities,28 are districts and 47 are co-
operatives. The Participurts will contract to purchase 67.53% of the Project's capabdity during the
period 1980 to 1996 and 100;ir of the Project's capability thereafter. The Companies will contract to
purchase 32.47% of the Project's capability during the period 1980 to 1996. Exhibit I attached bereto
lists each Participant and Company and indicates its share of the Project capabihty purchased.

Pursuant to the Exchange Agreements, each of the 5 Companica will purchase 6.494% of the
Project's capability fro:n the Supply System during the period 1980 to 1996 and exchange such capabihty
with Bonneville for 80 megawatts of capacity and 68 megawatts average annual energy. Payments to the
Supply System for the period 1980 to 1990 will be computed under the applicab! Bonneville wholesale
rate schedule for such capacity and average annual energy. For the period 1990 to 1996, each Company
will pay 6.494% of the Fixed Cost and Operation, Mainte= ace and Other Costs (as defined in the
Exchange Agreements), plus payments with respect to fuel costs, certam reserves and trammi-m costs. *

The Participants, all of which are statutory preference customers of BonneviHe, currently obtain
an or part of their power supply and other services from Bonneville, and, under their power sales and other
contracts, will have an estimated net billing capacity which in the aggregate is estimsted to be in excess of
their share of the Project's e dmated annual costs paid to the Supply System. Each Part cipant's share
of such annual costs will be " net billed" (credited) against the billings made by Bonneville to the Par-
ticipant on a monthly buts tmder its power sales and other contract (s).

Prior to the sale of the Notes each of the Participants will have czecuted a Net BiHing Agreement, '

as more fully described belew, with the Supply System, and Bocneville.
-

Under the Net Billing Agreements and the Exchange Agree:nents, each I%%.st and each Com-
pany assigns its share of the Project's capability to Bennevi!!e, and the entire output of the Project is to
be added to and pooled with the other power sources avsilable to BonneviHe.

Since the Participants' payments to the Supply System will be net bGled, the cost of their share of the
pcwer produced by the Project will be borne by Bonneville customers. BonneviHe has assured Congress
that "any costs or losses to Bonneville under these agreements will be borne by aH Bonneville rate payers~

through rate adjustments,if necessary."

8

__ - ____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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FOR
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WNP- 1
.

%

.

. . r

. 12. State (a) for genention facilities and (b) for tuna- .

mission sub-divided by tuttage classes, the met recent
estimated cost of applicant's bulk pwer supply capansion
program of which the subject unit is a part, in terms of
dottare per kitouatt per year, in mitts per kitouatt hour
and in both the kitwatt costs and kitwatt hour costs
divided by the kitwatt hours. Also state sepamtaly the
met recently estimted cost af the subjecc unitle).

In addition to the Project, the Supply System is presently conscructing an
1100 nM Nuclear Power plant, Washington Public Power Supply System Nuclear
Project No. 2, and is undertaking the dc.velopment of Washington Public Power
Supply Sys tem Nuclear Project No. 3, which will Be jointly owned by the
Supply System and four investor-owned utilities. The Supply System vill
own 70% of Nuclear Project No. 3. The following table indicated the esti-
mated annual costs of bulk power generated by these projects:

Project No.1 (9/1/90 commercial operation estimated costs for 1981-82 opera-
tion with 6,500,000,000 kWh generated)

Total . cost per kWh $48.92
Total cost per kWh 9.18 mills
capacity cost per kWh 7.58 mills *
Energy cose per kWh 1.60 mills **

Project No. 2 (9/1/77 conmiercial operations, estimated costs for 1978-79
operation; with 6,000,000,000 kWh generated)

; Total cost per kWh per year $45.27
| Total cost per kWh 8.30 mills

capacity cost per kWh 6.66 mills *
| Energy cost per kWh 1.64 mills **
;

l Projet t No. 3 (9/1/81 commercial operation, estimated costs for 1987-83 opera-
tion, with 6,000,000,000 generated)

,

| Total cost per kW per year $55.89
Total cost per kWh $10.32 *

Capacity cost per kWh 8.49 nills * .

| Energy cost per kWh 2.58 mills *
l

[
.

|

t *Sased on fixed costs only. -

** Based on variable costs only.

.

- 12 -
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'ORE/CTOR CONSTRUCTICN PER! TIT AND CFv. RATING LICENSE

Docket No. 50-329
Decket No. 50-330

I
, Amendment No. 21

al
,

'
> Enclosed herewith, P.mnaing act supplementing. the above-

entitled applicatien, are the falleving:,

1. Responnec to the Ltenc lift.ed in the enclosure to Dr.
I )
| Feter A. Morric ' May 25,1971 'et,ter tu cppliennt. (Atta: Mr. R. C.

'

I I
Yeungdahl) eencicting or new pac.. 11.3-1, 11.8-2, 11.8-3, 11.8-4,i e

| t
.

., 11.8-5, 11.8-6, n .8-7, 11.8-0, n .8-9, 11.8-10, t ! .8-11 and 11.8-12,,

.

| | *

and figures 10, 1-10, 1-11, 1-12 1-13, 1-14, 1-15, 1-16, 1-17 and
I

p3 1-18; and reviced pages 1-1, 1-iv, 11-111, 11.1-1, 11 3-1,~ 11 3-2,,

V
+3 and 113-3, and figures 1-2, 1-3, 1-4, 1-5, 1-6, 1-7, ll-t and

' l .,
*

11-2. In c.ddition, pages - 11.1-2 thrcugh ll.1 h are deleted. Also

new pages 10,11 and 12 and revtsed Appendix A are provided for the.

,

l| '

'
'

' General Infer:::ation Volume. .g.
. t' "'i

- 2. New and revised pages to the pagec cutaitted in Amend '
;

.,t--

f) ; -|.
.

i .

= , ge,ment No.19 regarding entit: .mt review of the plant pursuant to re-
, ,' , q, , 7 !,

t ; M., !y I!
, quest of the Justi:e Depnrtment. These additional pages were filed S
4' ,

-

| vith the Justice Department by letter dated June h,1971. Revised,

0 y ,.
. pages numbered 9 and 10 replace the similar numbered pages coni.ained

' !
w-

3083
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. -

in Isendscnt No.19 cr.d the additi:ncl paces n&r d 20 throuch 25
.

are respnces to additienal que:tiens of the Justic. Drpa.mnt ., '

00MJ~ES PC'-I3 CC:0 MU
,

Octed July 6,1971 By /s / 9. c . Y<, gl _h;
R. C . Ycunci'Al, Jeni r Vice President

sworn and subscrited to before ne thi: 6th day of Jt 'ty,1771.

(3EAL) /s / Malen R . ch-
*

.icterj Fublic, Jacx: :) 0 nnty, M1:nican
!!y Octn.ission Expire i Decenter 11, 1773

.

O

.
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3

3 state entinated annual lead growth of companies or pools upon
.

which the economic justification of the subject unit is based for each

of the next 20 years or for.the period applicant utilizes in system plan-* '

"ning. Identify each ecrapany or pool member.. .

The annual lead growth for the Michigan Electric Power Pool

(applicant and The Detroit Edison Company) for ten-year planning

period, as measured from sumer peak to sumer peak (the Pool has

a sumer peak) and frcm vinter peak to vinter peak (for compara-

bility purposes), is as follows:

Sumer Load (l) Winter Load (2)
Year Growth (M'J) % Growth (W4) $

1971 1017 11 5 1130 13 2
1972 800 8.1 714 77
1973 840 79 760 73
1974 930 8.1 815 73
1975 960 77 835 70
1976 lolo 7.6 995 7.8
1977 1210 ' 8.4 925 6.7
1978 1190 7.6 985 6.7
1979 1265 75 105o 67
1960 1355 75 1125 67

Notes:
(1 The Pool's sumer peak load in 1970 was 8808 Mw.
(2 The Pool's vinter peak lead in 1970 was 8540 MW.-

~

4. For the year the subject unit would first ecme on line, state esti-

*

mated annual lead growth of any coordinating group or pool of which the ap-
'

plicant is a member (other than the coordinating group or pool referred to

. in the applicant's response to Item 3) which has generating and/or trans-

mission planning functions. Identify each ccmpany or pool member whose

loads are indicated in the response hereto.

- .
.. . . - , .
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Applicant plans generation and transnissien additicus

to its system cnly in conjunction with The Detroit Edisen *

*

Ceepany. '4hile both applicant and The Detroit Edison Cccrpany
-

'~
- are parties to the MIIO agreenent which has centractual pro-

visions for Seneratin6 and/or transmission planning functions, .

these provisiens have not been i=ple:::ented. Applicant and,

The Detroit Edisen Ccmpany are also parties to the East Central

Area Reliability (ECAR) a6reement which provides for the coordi-

natien and exchange of infomatien en bulk power supply and

electric reliability and review and evaluation of bulk power

supply by ECAR cccanittees. Neither applicant nor The Detroit

Edison Canpany plan generating and transmission additicris in

conjuncticn with the other MII0 cnd ECAR ccxmpanies.

5 State applicant's miniium installed reserve criterion (as a per-

centage of load) for the period when the subject unit vill first came

en line. If applicant shares regerves with other systems, identify the
6

other systems and provide min 4== installed reserve criterion (as a per--

centage of load) by centracting parties er pool for the period vben the

proposed unit vill first come on line.

Applicent and The Detroit Edisen Ccmpany (The Michi an '

6

Electric Power Pool), jointly, have established a minimum -

-

installed reserve criterica for the period under consideratica

(en a percentage of lead basis) of 17-1$ at time of peak

lead. During off peak periods of the year the additional
.

reserve is used for maintenance.

M Indicate whether loads other than peak loads are censidered.

__



5

6. Describe methods used as a basis to establish, or as a guide'in
~

establishing the criteria for applicant's and/or applicant's pool's minimum.

n;nount of installed reserves. (e.g., (a) single largest unit dovn,.

,

(b) probability methods such as loss of 1 cad one day in 20 years, loss

of capacity once in 5 years, (c) other methods and/or (d) judgment. List

: )ntingencies other than risk of forced outage that enter into the deter-

mination.]

The basis for establishing mini = = installed reserve

criteria is probability analysis and is equivalent to loss

of load once in twenty years. Other contingencies that

enter into the detemination other than risk of forced out'-

age are: .

(a) Systen Regulation

(b) Load Forecast Bond

(c) Maintenance Requirements .

(d) Interconnection Suphort
.

7 Indicate whether applicant's system interconnections are credited

( explicitly or implicitly in establishing applicant's installed reserves.

Applicant and The Detroit Edison Company (The Michigan
i

Electric Pcuer Poe'; operate their system as a coordinated-

!
unit and as stated above have a minimum reserve dalculated on

! a pool basis. Over the course of time, the two individual

systems attempt to equalize their individual reserves so as
1

\
.

-

to maintain proportional contributions to reserves fran each
.

system. Because interconnections between the two systems are

free flowing ties and the sum reserves of each part of the*

i

.

.,_
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pool are available to each party to the pool, these inter- *
+

.

eennectiens are credited neither explicitly ner implicitly -

a-

in establishing applicant's installed reserves.

The installed reserve criterion for the Michigan Electric

Power Pool recognises that there may be infrequent times when

emergency support may te required frem neightcring systems

interconnected by ties with the two members of the Michigan

Electric Power Pool. An implicit value is used in the estab-

lishment of installed credit of such interconnections.

8. List rights to receive emergency pcver and obligaticus'to deliver

energency power, rights or obligations to receive or deliver defMiency

pover or unit power, or other coordinating arrangements, by reference to

applicant's Federal Power Ccaunissica (PPC) rate schedules (i.e., ABC Power

& Light Co., FPC Rate Schedule No.15 including supplement 1-5)]2 and also

by reference to applicant's state ermunusion filings. '4bere documents are
;

| not en file with the FPC, supply copies, or where not reduced to writin6
I

| describe arrangements. Identify for each such arrangement the participating
,

| parties other than applicant. Provide une line electrical and geographic
(
j diagrams of cocrdinating groups or power pools (with generation or trans-

.

i
| =ission planning functicus) of which applicant's generatica and tranettission '
I
:

| facilities ccustitute a Im% .
l

.

The folleving table, pp. 6-1 through 6-5, and map, p. 6-6,
._

centain the requested information.
~

~

*
.

|| 2/ List separately and identify certificates of concurrence.
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THE MICHIGAN POOL
.

LOAD A!!D RESOURCE PROJECTIONS '
.

1972-1981

Consumers Power Company
The Detroit Edison Company

Table of Contents

Item Title Pm
I. Michigan Pool Peak Load Projections
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1
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as of December 31, 1971

2
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5
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I. MICHIGAN POOL PEAK LOAD PROJECTIONS
1972 - 1981

.

A. flative Load '

Summer - MW Winter - MW- .- #
Load Increase % load Increase i

1972 10305 10055- - - -

l973 11115 810 7.86 10785 730 7.26
1974 11945 830 7.47 11535 750 6.95
1975 12840 895 7.49 12330 795 6.89
1976 13755 945 7.36 13135 805 6.53

1977 14845 1060 7.69 14045 .910 6.93
1978 16075 1230 8.29 15065 1020. 7.26
1979 17295 1220 7.59 16060 995 6.60
1980 18580 1285 7.43 17070 1010 6.29
1991 19840 1260 6.78 18270 1200 7.03

B. Internal Load (1)

1977
1973
1974
1975
1976

1977
1978
1979
1980
1981

.

.

.

.

.

.

(1) Internal Load Equals Native Load Plus Interruptible Load
Michigan Pool Serves No Interruptible Load



II. MICHIGAN COOL NET DEMONSTRATED CAPABILI*.'Y-M'd
As of Decem~cer 31, 1971

CCNSUMERS POWER COMPANY
THE DETROIT EDISON COMPANY _.

* A. Steam A. Steam
i

'

Weadock 1 42 St. Clair 1 167
'

'

2 42 2 171
3 62 3 171
4 62 4 167
5 72 5 315
6 72 6 326

W (Boiler 7 527
Limited) 1833

7 162
8 165 Trenton Channel 1 54

W (Boiler 2 54
Limited) 3 54Campbell 1 275 4 54

2 372 5 54W 6 54
~7 139Karn 1 275 8 119

2 275 9 530W IT17
Cobb 1 68 River Rouge 1 270

2 SS 2 2.%
3 63 3 320'

4 162 W
5 165

W Conners Creek 4 35
8 34

Whiting 1 106 9 34
2 106 10 34
3 133 12 63

T 13 63
14 63,

Morrow 1 41 15 145
2 41 16 125
3 60 616

-
i

'

4 68,

W Delray 11 5-,

12 54
Saginaw River 3 34 13 54

4 46 14 34
' 5 41 15 34

7 (Sciler 16- - 3'

Limited) 41'*

.

Monrce 1 733

*

- - - - ._ - . .- - .,
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II. M1CHIGAN PCOL NET DEMONSTRATED CAPABILITY-MW (contd)
As of December 31, 1971

.

J.
CONSUMERS POWER COMPANY THE DETROIT EDISON COMPAliY

.

A. Steam (contd) A. Steam (contd) ~ #

Big Rock Point 71 Marysville 2 31
Elm Street' 32 3 13
Kalamazoo 23 4 31
Wealthy Street 23 5 31

6 52
7- 83
8- 83.

334
.

Fermi 1 162
Harbor Beach 1 116

-Pennsalt 37
Wyandotte North 41

South 16
Beacon 22
Port Huron Paper 6

TOTAL STEAM 3171 TOTAL STEAM 6357

B. Other ' B '. Other

Thetford 5-9 114 St. Clair 12 6
Thetford 1-4 176 Putnam -14
Hydro 134 Northeast 13 48
Gaylord 101 Hancock 11 5 12 194Morrow ASB 40 Northeast 11 80

- Straits 28 Superior 11 80l Campbell A 21 Fermi 11 77
Weadock A ' 21 Placid 11 14

! Whiting A 21 Placid 12 14
! Allegan 1 St. Clair 11 21 .

Colfax 14
Monroe lu'
Oliver 14'-
Slocum 14
Wilmot 16I

River Rouge 11
Dayton 10 -

Conners Creek 6
; Port Huron Paper 6

Harbor Beach 4
*

Northeast 12 25
!
'

TOTAL OTHER 657 TOTAL OTHER 681-

GRA:ID TOTAL -3328. GRAND TOTAL 7039



A11.
nitn1GAN POOL CAPABILITY ADDITIONS AND R.MOVALS

1972 - 1981

!.'e t
Der.onstrateService Date Company Unit Designation Tyge _Capabilitc

.' 1st Qtr. 1972 CP Saginaw River Coal -30
.

2nd Qtr. 1972 CP Wealthy Street Coal -232nd Qtr. 1972 DE Monroe 2 Coal 729

-

"
- 2nd Qtr. 1972 CP Palisades 1 (Partial) Nuclear -004th Qtr. 1972 DE Marysville 2-5

(Partial 6) Coal -1264th Qtr. 1972 DE Conners 4 Coal -354th Qtr. 1972 CP Palisades 1 (Uprate) 2004th Qtr. 1972 CP Kalamazoo Coal -23
1972 TOTAL ETJ

lst Qtr. 1973 DE Monroe 3 Coal 7391st Qtr. 1973 MP Ludington 1 PS 3121st Qtr. 1973 MP Ludington 2 PS 3122nd Qtr. 1973 CP Elm Street Coal -322nd Qtr. 1973 MP -Ludington 3 PS 3123rd Qtr. 1973 MP Ludington 4 PS 3123rd Qtr. 1973 MP Ludington 5 PS 3124th Qtr. 1973 DE Conners 8 S 9 Coal -634th Qtr. 1973 DE Trenton 1-4 Coal -2154th Qtr. 1973 MP Ludington 6- PS 3124th Qtr. 1973 CP Palisades (Derate) -1-4th Qtr. 1973 CP Palisades (Uprate) 130
1973 TOTAL 2-31

1st Qtr. 1974 DE Monroe 4 Coal 364th Qtr. 1974 DE Trenton 5 S 6 Coal -103
1974 TOTAL d's

1st Qtr. 1975 CP Karn 3 Oil EE:4th Qtr. 1975 DE Conners 10,12,13,14 Coal -2:34 th Qtr.1975 DE' Delray 11,12,13 Coal -152
1975 TOTAL 275

.

1st Qtr. 1976 DE Greenwood 1 Oil 2:0
.

1st Qtr. 1976 CP Karn 4 Oil 65;
-

.

3rd Qtr. 1976 DE Fermi 2 Nuclear 11 3
1976 TOTAL 255:.

.

2nd Qtr. 1977 CP Midland 1 Nuclear ~ '36
- 1977 TOTAL -5-

L

- *
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.III. MICHIGAN POOL CAPABILITY ADDITIONS AND REMOVALS (contd)
1972 - 1981

Net
Demonstra:s

Service Date Company Unit Designation Tyce Capabil'ty

2nd Qtr. 1978 Unknown Undesignated Oil 650 ~
2nd Qtr. 1978 CP Midland 2 Nuclear- 815 ' '

1978' TOTAL 1T5T
s

2nd Qtr. 1979 DE Fermi 3 Nuclear 1150 .

'

1979 TOTAL 1150
.

* 2nd.Qtr. 1980 CP Undesignated Undetermined 1150
1980 TOTAL 1150

2nd Qtr. 1981 DE Undesignated Undetermined' 1150
1981 TOTAL 1150

.

*,

.

b

e
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IV.
MTC1ticAN PenL McN9f tY LOAD 9 AND RCSOURCES

CALCNDAR YTAR 1977

. Jan Feb March April May Je.s July Aug Sept Cet 'J3e Te c
.

-
Nat Deeo*strated
Capability - W 10666 10786 10786 11552 11952 11952 11952 11952 11952 11789 11791 12366

r
.

Nei Seasinal cap . W 10857 10777 10756 11486 11712 11613 11533 11548 11594 11672 11742 17359Pue dases . W 60 60 360 360 60 260 260 260 260 63 63 6:Sales - KJ 200 200 0 0 0 0 0 0 0 0 300 300
Available Cap . W 10717 10637 11116 118*6 11772 11870 11793 11408 11854 11732 11502 11s19

Native Load - IW 9090 8830 8585 8515 1215 10295 10305 10305 10065 9063 9555 10355

Available Reserve - W 1627 1807 2531 3331 2557 1585 1688 1503 1769 2672 19m? 1764.) 17.3 20.5 29.5 39.1 27.7 15.4 14.4 14.6 17.8 29.5 20.* 17.5
Intem41 Loed (1) . W

Aeserve . W

-%

.

CALDrDAR YEAR 1973

Jan _ Feb M M May h July g 9est .Oct Mov Dec

let Demor.streted
'ap h111ty - W 12378 12373 13479 13479 13759 1J759 14071 14071 14383 1=099 1*397 1*697

'et Seascnal cap . W 12369 12369 13452 13416 13523 13430 13680 13644 14036 13948 1*352 thess
urchases . W 60 60 60 60 60 160 140 160 160 60 60 60

*

ales - KJ 300 300 0 0 0 0 0 0 312 512 82* *

,

vallable Cap . W 12129 17123 135A2 13n76 13583 13590 13440 1384e 13894 13536 13583 1372*

etive 14ad . W 9695 9460 9185 9070 9840 11095 D115 11115 10855 1630 13165 10745.

vallable Aegerve . MW 243* 2661 4327 anot 3743 2=95 2725 2729 3029 3906 7421 Ts33
-% 25.1 28.2 47.1 48.6 38.0 22.5 24.5 24.6 27.9 =0.6 31.7 ? ?. 3

steri.41 lead . til . W

teerve - W
^

-%
9

3 te+ mal thed t uela Native Load Plus interruptible i.oad1
N!ct.lgen Pool :;erves No 3nterruptible toad

.

-- - - - _ .. y .,
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v. MICH!df N 000t. SrA$0NAL LOADf. AND nE50URCES

1972 - 1981

$UPMER SEASON

*

1974 1975 1976 1977 1978 1979_ 1980 1981
,

Net l'emonstrated Cap - MW 15253 15835 16910 18519 19984 2113e 2228* 23=J4 .

. r

Wet %easonal Cap - MW 1#848 - 154#4 16524 18158 19573 20723 21873 72023

60 60 60 60 60 60 60 60 g
Purce.ases - MW

sales - MW 824 624 624 624 624 624 624 624

.

Available Cap . WW 14124 14890 15960 17594 19001 20159 21309 22=59

Native Load - MW 11945 12840 13785 14845 16075 17295 18580 19840

Available Reserve - MW 2179 20t0 2115 2749 2134 2864 2729 2619

-4 18.2 15.1 15.8 18.5 18.3 16.6 14.7 13.2

Internal Load (13 - MW

8eserve . HW

-%

W2NTra SEASON

1974-75 1975-76 1976 77 1977 78 1978-79 1979-80 1980-81 1981-82

Met Demonstrated Cap - MW 15175 15450 18033 18519 19944 2113* 2228s 23=34

Net seasonal Cap - MW 15166 15tti 18023 18509 19974 21124 2227* 23#2=

f Purchasee - MW 60 40 to 60- 60 60 60 60

Sales - MW 824 Ett 624 424 62* 624 624 62=

Avalla31e Cap - MW ,14#02 14877 17459 179t5 19410 20160 21710 22880

!

I Native Load - MW 11535 12330 13135 14045 15065 16060 17070 18270 ,

'

Available asserve - MW 2867 2547 4324 3900 # 145 4500 e640 #5'40

f
-% 24.9 20.7 32.9 27.8 28.8 28.0 27.2 25.1

~

|

|

l 2nternal Load (13 - MWi
t

neeerve - MW

-% ,

.

;

(12 Is.ternal Load t1wele NJtive Lead Plus Interruptible Load
M!chigan Pure! Lat ene No InterruptiLia Load

I
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problem in that substitute espacity must be available whenever the unit is
,

,

out of service due to emergency or maintenance conditions. Large units tend r

to suffer higher forced outage rates than small units and when added to

a system composed of relatively small units, may dramatically increase

the reserve requirement. / (Chayavadhanangkur, PT p.13) . However ,72

as both system size and the number of available units increase, the effect

on reserve require:nents posed by installation of large units diminishes.
/73

(Chayavadhanangkt. , PT p.13; Wolfe, Tr.1635) . Interconnections ,

which effectively increase total system size and make more units available,

74/
reduce percent reserve requirements.- (Chayavadhanangkur, PT

p. 13). Consumers Power Company, as a member of ECAR, is part of an

75/
interconnected system of 51,000 Mw of generation capacity.- Absent this

capacity, the utilization of 1300 Mw Midland Power Plant would have been

extremely difficult. (Rogers, Tr. 5545; Wein, PT p. 64).

XII-16 Physically, the unit is an integral part of an interconnected inter-

dependent generation and transmission system. Due to its large size, the
__

,

: .

| g/ 1970 NPS , p. II-1-56.

7,3 / Ibid.3

| g/ Ibid.
l
! g/ 1970 NPS , p .1-17-17.

!
I

'

.. . , . _.. ..
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nuclear plant often requires bulk power faci;ities of interconnected systems

' to be modified throughout, in order to accommodate increased power flows. -r

(Rogers, Tr. 5529) . Organizationally and economically, the unit frequently

reflects the planning of a multisystem group. Consequently the capacity

and output rights to the unit will be shared in bulk power markets.

3. Access to Nuclear Power Plants Requires Coordination

XII-17 On an individual basis, few very large electric systems appear able

to utilize large-scale generation and transmission. Most systems must be

able to join a coordinating group large enough to take full advantage of the r

efficient generating units and extra-high-voltage transmission.
/76

(Section

XI-A-2, infra) .

XII-18 Dominant utilities have engaged in extensive coordination (DJ-Exhibits

67, 72, 73, 73A, 74, 75, 76, 77 and 78) . In the absence of formal pools, bi-

lateral agreements among la:ge private and public systems are the coordination

mechanism. (Muller, PT p.15) .

XII-19 In contrast, small systems often operate in isolation and thus are pre-
.

.

cluded from installing large nuclear units. (Brush, Tr. 2292) . '

76/ 1970 NPS, pp.1-17-1 I-17-2, and I-17-27.

-
.

w

- - , - - -- - *,, --yy. - . , , - - - . - w n , ,p. . - , .
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trend away from fossil-fired plants toward nuclear plants. (Aymond,

' Tr. 6351, 6353; Wolfe, Tr.1721) . In recent years nuclear fuel cost has. e

not changed significantly, while fossil-fuel prices have significantly

increased. / This advantage of nuclear plants offsets the capital cost67

advantage of fossil-fueled plants such that the overall economies of scale

68/
are greater for nuclear plants.- (Wolfe, Tr.1721: Brush, Tr. 2302) .

In addition to lower fuel costs, nuclear plants offer better solutions to the
69/

industry's environmental problems.- (Brush, Tr. 2302) . In view of

the prospect for future increases in fossil fuel prices, "there does not

appear to be any reason to expect that the nuclear advantage will not be

70/
maintained or even increased as time goes on."- (Chayavadhanangkur,

PT p . 4) . Accordingly, nuclear power plants are expected to represent

61 / Ibid . , p . I-6-1.

68/ Ibid. , p . II-1-59.

69/ Ibid. , p . I-6-1.

70/ Ibid. , p . II-1-59.

.

.

|

I

|

!

,

|

|
'

. . .. . . .. .. .. . . - ..



,

-120-

'

44 percent of all future additions to capacity during the 1970's, and 81

. percent of total additions during the 1990's. /
'

71
. r

.

2. Intersystem Coordination and Nuclear Generation

XII-15 The introduction of large, nuclear units will maintain and likely

increase the need for intersystem coordination. (Rogers, Tr. 5545:

Chayavadhanangkur, PT p. 7: Brush, Tr. 2347-2350; Fletcher, Tr. 4353;

Section XIA, supra) . Economically, a nuclear generating facility cannot be,

put in place as an independent producing unit. (Helman, PT p. 34) . It is

designed to function as part of an integrated and coordinated bulk power

supply system. Invariably, nuclear generating units will be utilized for

base load operation (Aymond, Tr. 6353), that is, continuous operation at

full capacity, and must be supplemented by intermediate and peaking

capacity in order to provide power at the lowest cost. (Chayavadhanangkur,

PT p. 6; Mosley, Tr. 8617). The large size of the nuclear unit will usually

exceed the utility's annual load growth. (Wein, PT p. 64) . Therefore, the

utility must sell or otherwise share the excess in order to minimize surplusr ,

capacity. Further, the operation of large generating units creates a reserve
'

I

I

|

71/ Office of Planning and Analysis, U.S. Atomic Energy Commissien,
j Nuclear Power, 1973-2000, WASH-1139 (72), p.4 (See Appendix F).

\ -

|
-

.t

.- . - . . . - - . .- .._ .. - - . _ _ _ . . -. ._
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BASE LOAD STATION A generating statica which is normally- c

operated to take all or part of the base load of a system
and which, consequently, operates essentially at a con-
stant output.

BEI" REP}!ENT A substantial enlargement or improvement of
existing structures, facilities, or equipment by the re-
place =ent or improvement of parts withat.t replace:nent of
a ecmplete unit of property, v'lich has the effect of ex-
tending the useful life of the property, increasing its
capacity, lowering its operating cost, or otherwise add-
ing to its worth through the benefit it can yield.

BILLI'TG DD(AND See DEMAND, BILLING.

BLOCK HOPKINSCN DDULTD RATE See RATE SCHEDULE.

BLOCK METEP RATE See RATE SCHEDULE.

BOND RATINGS Rating Systems which provide the investor
with a simple series of gradation by*which the relative
investment qualities of bonds are indicated. Moody's
Investor Service and Standard & Poor's Corporation are
the principal bond rating agencies.

Moedy's Standard & Poor's
Quality Quality

Rank Rating Description Rating Description

1st Asa Best Quality AAA Highest Grade
2nd Aa High Qitality AA High Grade
3rd A Higher Medium A Upper Medium

Quality Grade
4th Baa Lover Medium BBB Medium Grade

Quality

| 5th Ba Spec 11ative BB Lover Medium
Elements Grade

6th B Generally Lack B Speculative
Characteris-
tics of the
Desirable In-
vestmant

7th Caa Poor Standing CCO Outright Spec-
ulations

T

.

.

.- - _ :.-

.

e
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TIMES FIXED CHARCES AYD PREFERRED DIVIDENDS EARNED The i
ratio of (a) Income before Interest Charges to (b) the | _

1 sum of Interest Charges and Dividends on Preferred Stock. i

' U' sed as a measure of preferred dividend coverage or safety. C

l
TOTAL CAPACITY AVAILABLE AT TIME OF ANNUAL MAXIMUM SYSTEM
LOAD See CAPABILITY, GROSS SYSTEM.

t

TOTAL ELECTRIC UTILITY INDUSTRY See ELECTRIC UTILITY
INDUSTRY CR ELECTRIC UTILITIES. 1

.

TOTAL FUEL EXPENSE (AFFEP RESIDUAL CREDIT) Total cost
'

(including freight sad handling) of coal, oil, gas, *

nuclear, or other fuel used in the production of electric

: energy, less fuel portion of steam transfer credit, and
residual credits, such as net credits frca the disposal
of ashes, cinders, and nuclear by-products.

!

TOTAL UNITED STATES SUPPLY (ELECTRIC) Total of electricity
' '

made available in the United States through Total Electric
Utility generation, generation frem Non-Uti'.ity sources,

'such as industrial power plants and railroad and railway
power plants, and Net Imports of energy over international
boundaries. .

TCPAL UFILITY OPERATING EXPENSES See OPERATING-EXPENSES.
~

TRANSFORMER An electromagnetic device for changing the
voltage of alternating-current electricity.

.

TRANSFORMER, LINE A transformer classified as distribu-
,

tion line equipment, generally having a rated primary
voltage of 2,300 to 15,000 velts. Such transformers i

-
,

usually are step-down transformers and either pole-type
or underground.

,

TRANSMISSION The act or process of transporting electric
energy in bulk from a source or sources of supply to L
other principal parts of the system or to other utility j -
systems. Also a functional classificaticn relating to

*
that portion of utility plant used for the purpose of .

transmitting electric energy in bulk to other principal
.

TT

.
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APPENDIX 8
.

UNIFORM STATISTICAL REPORT-YEAR ENDED DECEMBER 31,1973

(To American Gee Assodetion, Edison Electfic Institute and Finandel Analysts)

Please suernet the reeutres pages, together witti e copy of the Contpeny*1 Annual Resort to Stockholders. Dy April 1. to the Antertt.an Gas

. Association and/or the Edleon Ilectric testitute. A copy Of the Company's Annuei Report to Stockho6eers twy l>e stamitted after that date if not

avaHaele at tRe time th6s report is melted. if such report does not shout casetal3Jation Dy issues, furnesft this Ortformatten en a sucedemental page.

TAre Energy and, Deelar Amounts enound be reporters in thousands escause this reoort to frecuently used in ecroksneteen with the Company's
*

Annual Report to Stockhoir ers, tne esta enetueed hereen v.nould agree witn ene comoaracte Information in i.uch Anr4 sal Report. To assure accuracy

and consestency, numerous crosstles ano footnotes have been appended te t!te scitecules 90 that the statistics fct the same item sneven on more

inen one scheduie wiu ne seeniscas.

!Nonne and Addrses of Company

Consumers P:rwer ccerpeny
212 W Michigan Avenue
Jackson, Michigan h9201

.

.

.

.

Llet Affiliated Compenes and Indicate Rehr.ionship
(Pafont, subsidiety, Assoaiste, etc.)

(1) Michigan Gas Storsae Compame - Wholly Owned Subsidisry __

(2) Northern Michigan Exploration Ccmpany - Wolly Owned Erbsidiary

(3) Michigan Utility Conection Service - Wholl r Owned Subsidiary

1
i

Individual Furnioning Information

Nente J. W. Kluberst

. m Vice President and Centroller

Tes,none No. 517-788-0700

.

May lb . 15"/I4
| Dete This floport Released.

*
,

|

'

THl8 REPORT HAs g&EN PREPARED FOA THE E OP PRoblOINr1 GENERAL AfdD STATISTICAL INFORedATION CON-

! CERNING THE COMPANY AND NOT IN CONNECT ON WITH ANY SALE, CFFER FOR SALE OR SOL 4CITATICN f,7 AN OFFER TO

! SUV ANY SECURtTtES.

|

|
|

. ,, , - --. - . . . - - - -- - .- . - - - - . - ---
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Cossipy Censu:ners Power C.:::many

SCHEDUtf XVlil-GENERATING STATION STAfl5 TICS (a)
~

64EA'T RATE
tsTu es,

- DfC.31 AATING IN NET ifILOeuATTS Kmae aet NEY CE*eE RATIOne
NAaeE ANO LOCAYtON OF STAT 10es ins TYPEfel haa.sesses tot _Cseme.hev ter esaeeanaal K-** f eha.rseasse

J. H. Ca p ell - West Olive SC e50,CCO sb7.000 9,CO2 4,103,736 c
J. C. 'a'eadeck - Esseri111e SC 61h ,500_,, 659.CCO 10,5CL 2.662,1 5

D. E. T.arn - Essexville SC 510,CCO 550,C00 9,12h 2.L;9,2' .' ,.

B. C. C0bb - R:shecen __ SC 510,500 531,000 10,562 1,'.49, W

J. R. W itia.: - 'tesr Erie _ SC 225,000 345,0C0 9,CO$ 2,Pil,''S-

v --ev - Cc.steck SC 13/.0C0 210.C00 12.000 6 59.5M_ _9. F. e
-

* Elm Street - Battle Crack SC (10.COOI ( 32_. CCC) 15,435 e2.10:
Total Cenventienal Stn Flt 2,610,000 2,G.42.CCC 9,933 lo,'o7,cc0

Pig ?cek Feint - Charlevoix SN 75,000 71,000 4*22.713
Palisades - Ccvert S'i cl1.70.) 7CC,0C0 2,.su ,336

Tetal Nuclear Flants ca5,70C '71,0C0 2.5 3 6.C--9

'B.etterd - Flint GT 237,000 f.90 CCO 324.7 %
Gavlerd - Gaylord GT CO,600 101,CCO O20,57-
% rrev - Cer.steek GT 35.000 50,000 65.2c2
Straits 1 Vaekirsv Ci*v GT 25,000 26,0CC 62.-32
cmbell A *a'est Oliva G'" 20,600 21,000 24.159
'a'ea *mk A - Esserrille GT 20,600 21,000 27.560
Witiar A - Near P=ie GT 20,600 21 000 27,$a 5

. . . e _ u ; 1. m n$_s . . , .i.v- - s-. .. -
_w - u m , s,,.,v . , ; n-2.,

,

*

tr -!v W 30,0C0 32,4C0 100,975a
-

__

A~y.,_ H 20,CCO 21.CCO 55,9c-
- -Others (11 Otherl n ca.cw c0.200 20s,726

_

*Stil Bniro F'sn*.t 130,600 133,600 453,640
~

++f M *-_ sten ?? 1,000,200 OG4,5CO 959,151

-

!
~

_

"
-

.

~

21.617,639$4.t> Total . ''a m t****''a * " * a' a m ' * * " * * ' ' * " > < =..... . .

1,idC 'lG** ises Ene+gy lnout *o* Pumoeo Dorage . * * * " " ' ' " * " = " * " " ' " ' - ' " * " " -
.. ..

5.2Cl g 5, ?63 1C0 ,, 20.237.11 _,p; Totes - As Stat ons Operate.d . g. . .. ...

; tel en eae.t.on to usew.g en staticas soe<swe. e o e esostates, eso stat. cme omase tut messe en otav t
| None

4|
Ibi G<ovo e, t,pe ano snow tosate 'o, seca tve e. Ice mee av aa (Lt staveae messe from otre s aae a la stavoas par' vow.aea ==t* or*e-s,

to sawet ev.-eee SC - Steam Coa,eatvoaat. S's-Steea. . %cseer- ** - w ero. PS - Punaces sto,oge, e - sate-ase Co, o.st oa- GT - Oas T -o~-ev
CEO - Geoe e me . CC -Coereece C,c*ee

ses c e aw.,,,mm me.een as,- m ,ew ee e v. o.a -e. tor wi.,

t| tel se, Com , , w,a e,i w c ceo.a.e, 700 M .eaia e m:4. eat.c M*Y IC7' . e * me.a P*lI#8''8
t

ameo-, at e.# w., t cm ae Y-m evnen ecom ca ea e, cece e., 31 6 + 001 500U its.

i tW showie s . ees w ee-e,ensa oa L.. to. scw xys - ones t.is.
*Brscheted estings are fcr units retired ss cf 12/31/73 and net i:cl'*ied in t:tal#-

... 4. m, .,4 <a4a+ v ww % n. e,.ai - ra t .~, t rw, .r v (Itod .,vt renm:,en %ve r c = A ny44

_ . _ .



UNIFORM STAilSilCAL REPORT-YEAR ENDED DECEMRER 31,1973
=%,

_ Consumers Ibwer Cosipany >
O

SCHEDULE XXI-GENERATIFiG UNIIS RETIRED, ADDED, UNDER CONSTRUCTION. OR AUTHORIZED DURING YEAR
m

{
wtw units O

suit:'*** 888 80sT tiaLOsuAT13 let gseen g asse g u,,es, A.shee- Deen leseases Aaeo LOCATIOce of 8TAftOst tal TYPs thi 8senne,ases Icl _ cay.;.;:V IdB last Cassa. tel amed 8dliel Sarnesteet,udington - Near IAm11nston
Ur11t No. 1 _ PS _ 168,200 _ 165,750 X Jan % IM3

_ __

_ ' Jot t No. 2 _ PS 168,200
_

165,750 X Mar 19. 1973snit No. 3 Ps 168
_._ Unit No. 4 jg__, M ,200 165,7L0 Y Apr 30. 1973
.

,200 165.750 _1___ June 11, 1W3Unit No. 5 -

~ d 200 161, 3 0 X Aun 7.1973__PS 1
Un1t No. 6 PS 168,200 165,750 X oct 1, 1973

~F.la Street - Battle Creek ~BU~~ W 32,000 T

Midland - No. 1 - N1M aad SN _526.100_ ___ le86.000 1 name- 14804

_ Midland - No. 2 - Midland SN 851s.900 815.000 X Mar 14'l9
_Quanicassee , No.1 - Essexv111e SN 1,150,000 1,150,000 X Aug 1961_Quanicassee - No. 2 - Essexv111e 8N 1,150,000 1_,1$0,000 X Aue 1981

Karn - Essexv111e - Uhit 3 ~ BC 000 6% ,000 X oct 1913e%rn - Essexv111e - Uhit 36 BC 663,000 X oct 1975
Camihell - West Olive SC 800,000 800,000 Y Qge 1977

tal Foe Hamily owned uness er steinene, so neue under nerne and esport lateemessen fee company portson en8v.
Ibl

Insee s symbol. K-e.a.e, Cman-mes. EN -$wom, Nucteer; H -Hydro. P3 -Puenced $ savage; l-Interned Conen.seeen; GT -Gee Tuatiano; GEO -Geesheemen; CC-Comdsened Cycas.Ic) Gewe manufacewees mee6 mum namepleie sesong.
(48 Ineset M en the opswopstees columns .

i.) s.: noe wae., cones,.co.en.

Io F oe oness added, she eenci deio et commeesses opeesi6 n. Fee uniu unde, consiewciaen en authenised. esinnees asie menen and weer.
e

NOTES & REMARKS

*Dils plant is owned jointly by Die Detroit Edison Compny and Consumera Ibwer Company. Consumers Ibwer
ComJany's share of the nient's cerebility is 51s and that of Detroit Ediggg_1s 169 1.

w
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Consumers Power Company
% ,,,y

.

X OR STATE OF Michi.un
TOTAL COMPANY

For EEI onov - Fearnesh a separete oogs for each State en which Company has feed ties.
."

SCHEDULE XXil-MILES OF ELECTRIC LINE OPERATED AND OTHER PHYSICAL DATA
r

.

MILES OF ELECTRIC LINE OPERATED

OVERHEAD LINES (JNDERCROUND LINES

Conduit
DESIGN LINE

VOLTAGE - KV Poes M6tes Circuit Milse Bank Miles CatHe Miles

Tr.nsmission
22 Kw and over:

3h5_ g, 814.25 1,421 75
138 K, 3,020 31 3,338.74

20.93 23.59120 g,

46 _ g, 4,011.25 _h,198.30 7.27 7.2-

h1 6__ Kv 10.52 12.h5 Q.2k O.2-_ . _ _ .
.

49.71 68.85 2.11 8. N23 g,

Kv
Kw

Xv
Ky

Under 22 Kv ........ ....

7,926.97 9,063 68 - 9 62 15.6:*

Tot. Tr.niminion .........

Distributen
22 Kv and over:

Kw

Kw
Ky

Ky

Kw
"mm*m 5x

Under 22 Kv . .....

h3,970 30 62.80 3,c69._:xxnxxunou
Total oistneution . .. ... .

51,897 2h /2.42 3,ct% . ~commmo
, GRAND TOTAL (T&D) . . .. . ,

OTHER PHYSICAL DATA
.

Nurnber Canoesty IK ee

1. Distnbutnon Substations (Inchedes Utrlity Owned IndustnalSubstatiot'sl . .. .

350,35h 7.521 Er.-

2. Line Transformers line/uder Netware Trensformers . ... ... ......

_ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ . _ . . _ , _ _
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UNIFORIA STATISTICAL. REPORT-YEAR ENDED DECEIABER 31,1972
..

(To Arnetican Cas Assocation. Edison ElectricInstitute and Financial Analysts)

Pteele tgD"n8% fne **4u're1 Setet. togetner Mtn a CCDy cf tre Company *1 Annees Geoert to STSchnesCert. By Aern 1.13 the Amertcan Cat

A33CC14t6en and/Cr tne C6tten ElectrtC Int!Itute. A CODY Of the Cen*9enT*1 Aa#ve8 Ae90rt ti $t%kPO*Cers may *;e su3elttog after ta:at c3:e if not
*

3,313. ble at the (BAe Smit tehet ts mehec, If suCn re9CFt 4001 nC8 incee Catitaatatten Dy Itsves, rurel5n 134 enfCreat On On 4 SuDO4enwatJI 33ge.

An Enersy end Costar Ariounts snovia se reported an Thousenes eeCause this resort *t frecaente, uses m cenhanction witn the Cornoeny's
' r

Annuca Re@ Ort to StoCune4sers. tne data enCluces herem shoues egree wetn two Coracaeaete informatten la suC9 Annuas A esort. To assure accuracy

and ContistenCY. numerous (folaties and fOctn@tet have Deen eDpended to tMe SCMedules 50 LMat the statist &C3 f0r tne tente item shown en more *

taas one wheowie in ne teentsCal.

.

.

Name and Address cf Cornpeny

Const=ers Pever Cc=peny
212 West Michgr.n Avenue.

Jackson, Michgan 49201

s

. .

.

.

. .

t.ist Aff!!!:ted Cernprets acd Indic:: Rt!: tier *: hip
~

.

(Parent, subsidiary, Assocaste,etc.) *

.

(1) Michigt.n Gas Storage Cc=any - WhcRv
Owned Subsidirf

_(2) Northern Micnigen .ir loratien -
htolly Ca .ed Subsidiery

(3) Michigan Ut:ll:7 collection service -
Wholly CNned Subsidia:";*

.

Individual Furnishir.g informotion i

J . 'n' . Kluberg
,

i
Nerne

Title Vice Pre:ident and Centrolle"
_

517-768-0700 iTelephone No.

. .

' May 9. 1C73

Date Thrs ReNet Released
.

s .

.

TH*O r.Eron? !L*.*, C:ZN rnEPA!!ED FCR THE FURPC3E C=~ PROVa0ING GENERAL .shD STATtSTICAL INFOAMATe0N CON.

CEnN;fM T14E COMPANY AND N,QT tH CONNECTION vWITH Amy eA* e, pagrge FQa em,ej 03 *0.,e;**a,7;gg ge A.; g;* peg g. ,

SUY ANY SECURITIES.
.

_ _ _ _ _ _ _ _ _ . _ . _ _ _ _ _ __
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Company COnst-ers hver C= any

SCH EDULE XVill-GENER ATING STATION STATISTICS (a)
* MEAT RATE -

. e (STU per
DEC.s1 RATING IN NEY ElLovtATTS E=ae met NET CENERATICN

NAME AND LOCATION OF STATICN ftd TYof fc) Nemesmestel Casab. hee see M ow it%wsl----- '

J. H. Ca.- rell '.ie st Clive _t* 69 "CO A. :. 7 . *. ^. e. O r c1 2.c?_.: : :

J. C. WeedOOX !*-rille e? 61L . 5"O 6:C er.' M . ;;. 3 : Oc3,lis
D. Y, ~/= r - F n e v--411e ca c" "M ::^ are O M ci : _L: ::

9, c , e-bb * *y - . - -- :- c'e _ c n coi - o 3r.~ec e _ : - ., - - ;
:cir Irie FC 325.CCO 31.? .CCO Q.025 a.C21.l'J . R. *a?.itirl -

3. E. Morrew - C=stee.< SO 156.CCO 210.000 13.1t1 761_.n :
E12: Street - 2attle Crees SC 30.CCO 32.CCO lu.C72 sc . 31 -

* Kala s:cc W --* ce SC ( 20.CCC ) (23.CCOI 20,107 21.: i
*We ti t a.y S t - G r- .d 31-ids 00 8 2C .CcO ) ( ?3.c c) 17. t;.: :: :
*Sa.zinsv Piver - Til Teee 1 ( ICO .^rc i (-0. re) 7 . L6 - -ra

Tetal Cc=ventiensi S*_. F1t 2.cL% CCO _ 2.07 rv !O N 1 . 53 -c ^

Bir Feck Mint - crtrie cix 1 ~75 *eo ~1. cm 0 % t.:0
hlisadas - ?~rert A 911. W c: "e0 1.m._

- ..i n. . ,. 3 . . - m.. A-4 -c 2 w- : *:- ce

*
Thetred - Flint GT 237,0*C 2CC.CCC tc3.C 0
GavicM - Gavl M Ga* cc , t20 101.CCC 252,C3

-

Mc--av - Cc st ck - C? 15.CCC LO.CCO 7c.3 13
Strai*.s 1 - Vee'.i .sv Ci*v 1 25.CCO 25 CCO tit. Wt

C-bell A */a rt Oliv. L ')? RO El .CCO 15 .C:.C
v.. e z :,-a-4''- r 29,6 c 21. cce. 26.e n
Whitin: A - Near ' rte C "2' . 6 0 21,CCC 17.cL;

?ctal Gas S M ir.e ?lt-ts uc . im :??.ree sn : -

Hardy H 30.CCO 32,'.CO cl.9E-

.

Ti? v H 20,CCO 21,CCO Se ,C::
Othere (11 Othern H 50.6 0 cc .2CC 2"2.2":

Total H'e! o Fin ts 120 . *CO 12 3 . tCC - a10. M

Alle m I S . ' 0-- -

Sut> Total . . . . . . . uxuxuum u au,unau o exu umu. . . . . ....

lasr Energy incut for Pumced Storage . . . . . . . . . . . . ** mm" " **""""" """""

Total - Ad Stat cns Operated . . . . . . . . . . . . . . h 212. ~0 U.EU3 6 0 to 10. Cl:. . ;-4 y

tal la aos4=en to hstaag se statsoas corrowd. smew seoerever crew staticas omaed but :sssed to ottwes.
N ne

iba Grove tm evee saa irow rossa ar esen tve . inoui, e, sa tu itsemas wewo seem stae and e u stateas.e atry a e m o, wes.e

Ici taneet N: SC - suem. Coa.saveast: 54 - Sm hveaeor: w -news; PS svaved 5:erage: I-laten 4r Cone.s:.w GT - Cas T.">ae.
C EO - Ceotmeeman: CC -Cocoaeo Cet4.

*

4et C=e wactrees manm,m wem est,ag of :ew w y e e,o, we. -

c: * h Mag $$'% Q I)$a % -- -30 o - ='+ se.e.e M ,M .h $$ 8k M k$ - *e
- - UboYI$ 4 IIIIYO * * ~~*

.. *:s '~e(f1 A*Wbtf o8 M C3ee >btf fi"C%sG#g att first SharCheese IrorR ot%er forr@eaesi et h 3I *' "'

fp Sam 3 sowas totas art gemerswen om L ae 10. h xvt - n f.M
*Br2cketed estings are for units retired s.s :t 1201, 2 sad act included in totals.



- -- . _ - . __

'' UNIFORM STATISTICAL REPORT-YEAR ENDED DECEMBER 31.1972 =
% Consumers Ibwer Company $
SCHEDULE XXI-GENERATING UNITS RETIRED, ADDED, UNDER CONSTRUCTION OR AUTHORIZED DURING YEAR T'

. m

u
NEW UN4TS O

nATING SN NET Kit oWATTS tal ne,4,ed Added (Jnder Au ther. oste inNAME AND LoCAT8oN OF STATeoN fel TYPE (td Nameplate (c) Capability (d) (_ d) Const. (d) & sed idl(el Serv 6ce (f)Palisades Unit 1 - covert Township SN Sll,70D 585,000* X oce 31, ign

Saginaw River - Zilwaukee SC -~IDG CDD UO~0CiO T
Kalamazoo - Kalamazoo "1, 20,000 23,000 ~T~

Wealthy Street - Grand Rapids SC 20,000 23,000 T

AlleEan Diesel - Allegan ~X 'I 2 ,158 5 2,1506,

Ludington - Near Tardington PS 95 E066 955,000 X Nov 1973 "

_[1jdland - No 1 - Midland _SN 526,100 486,000' ~ X m two4

Hidland - No 2 - Midland SN 854,900 _ 815,000 X ren tw1Quanicassee - No 1 - Essexville SN 1,150,O_00 1,150,000
,$qinicassee - No 2 - Essexv111e SN 1,150,000 bl>O,000

_ X s4a n 1979
X Auc. 1992Karn - Essexville - Unit 3 Sc 605,000 K44,000 X. oc, ign

_Earp - Essexv111e - Unit 4 SC ' 632,000 (f3g - X oc, 1973

Cam 1 hell - West Olive SC 800,000 7 00,000 X ore ign

-

(e) For go<ntly owned units or stations, so note under nerne and report informellen for cornpeny porteon only.
(b) insers symbol:

SC- Stearn. conventional; SN -Stearn, Nuclear; H -H ydro; PS-Pumped $torage;l-internal Combustion; GT -Ges Turtaine: G EO -Geothermes; CC-Combined Cycle.(cl Geve manuf act erers sneaaneum nameplete sating.
(d) Oneert K en the appropr6 ate columns.

(e) But not under construction.
III Foe units added. shove e nac, date of commercial operation. For units under construction or authorised, estirnese the month and year.

NOTES & REMARKS *As of December 31, 1972, this plant was restricted by A.E.C. license to 5853000 kW.
! * *This plant will be owned jointly by '1he Detroit Edison Company and Consumers Ibwer Company.

Consumers Ibver Company's share of the plant's capability will be 511, and that of Detroit Edison will be 497,.

N
t >
l O.

*

m

u
*

. , .,

*
. . .



PAGE E 21 UNIFORM b.aTISTICAL REPORT-YEAR ENDED des.MBER 31,1972 PAGE E-21

Consumers Power Ccmpany%

ITOTAL COMPANY OR STATE OF __

- . For eel onev - Furnish a smoorste page for each State in which Compenv has f acinties.

SCHEDULE XX11-MILES OF ELECTRIC LINE OPERATED AND OTHER PHYSICAL DATA _
,

.

MILES OF ELECTRIC LINE OPERATED j
l

OVERHEAD LeadES UNDERGROUND LINES
DESIGN LINE Conduit

VOLTAGE - MV Polo Miles Cirouh Miles Sank Miles Cable Miles

Transtnission
22 Kw and over'

3k5 k99 02 964.28K,
138 g, 2,937 06 3,217.o0

120 g, 20 93 23 59
46 g, 3,959 49 4,137 31 5 91 5.91
41.6 g, 10 52 12.45 v.24 v.e+
23 x, 76.88 93.65 2.68 d.66,

Kw

, Ky
Kv
Ky

Under 22 Ky . . . . . . . . . . . . . .

Total Transmission . . . . . . . . . . 7,503 92 8.hh8.88 8.83 14.81
.

.

Distribution
22 Kw and over:

Kw
Ky -

Ky

Kv
Kv

Under 22 Kw . . . . . . . . . . . . . . xxxxxxx m m x

Total Distribution . . . . . . . . . . . 43,41h.50 xxxxxxxxxxxxxx 66.80 2,h8h.lc

GRAND TOTAL (T& D) . . . . . . . . 50,918.h2 75.63 2,h98.91axx m xx m xxx

.

* .

OTHER PHYSICAL DATA
.

Number . CanecerviM al

1. Distribution Substations UncAder Utility OwnedIndustrialSubstations) '. . . . . . . . .

2. Line Transformers (/ncludes Network Transformers) . . . . . . . . . . . . . . . . . . . . . . th7'579 6,392,161'

|
f

_ _ . . _ . . ._ . . _ . - . . _ _ _ - - _ _ . - _ _,_ , _ _ . . _ _ _.
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UNIFORM STATISTICAL. REPORT-YEAR ENDED DECEMBER 31, 1971

(To American Gas Assooation. Edison ElectncInsotute end Financel Anaipul

mamme suomit the regeeres m together meta a copy of q>e Cee.apy's A.amae Geoert te Stocaeseeert er Aare 1. to the Asaeret.e Gas
Aseectettee entrer the Esisen Elec1rts lastm A copy se tme Camee rg Aam.ad ee ort to $tecameneerg sney te gmgeg after toeg gate et met

'

eees.e et me teme me roport o .- es esen ,Geari aet me= cas.camannem er news, sw a ta= memma sa . --2 num e.,

An E.e.oy eae osmar A= eses enos.e e .e.ones in Tme= ease. e.ca m s e.,, en e = c 2 nu - tm in. e <.
,

--- e. sert te se.c==o s. t.e t. iac mar e in -.a ene co- .e. - - en 4 G.e.n. Ye awe .c ,ecy

eeen m :,, ,ew cremie .ae e m,= essa e.e to tn. - en.t me n.c ucs ., me .e , a .s ,

Den one tcAmeuse me0 he esent8 cal.

.

Name and Address of Coca.eny

Const=ers kver C0=xy
2.12 West Mienirs Avenue
Jaci m . Michira- LO201

s

.

.

.

Ust AffiNeted Congevees and Indcste ReisooniNp
Peront, Subsedisty. Assocate, ettj

(1) Michigan Gas St0 rage C0= ar-r - W0lly CV ed
Su: sidlar r

(2) 3crthern Mic .igan Mlesti n C c sw 'a'.cuy
CW ed Subsidiary

Indd suoi Fwashing Infernwoon

m !. V. v +e-c

Vice President and Controllerg

Teinopione peo. $17-760-C~CO

May 5. 10~2
Does Ths Reoort Released

.

e

THIS ItEPC8tf MAS SEEN MEPAJtED FQ88 tnt PU1sPCSE '' MOVIOe8W3 GEhERAL AMC STATISTICAL 18eFCAMAT'CN COes.
CSitest eG TNE CohePAkV AND 8eCT 888 CConhECTIC's futTN ANY $ ALE, CFFER FOR SALK 084 SCUCITAT7CM C# AM CFFER TO

sty A1Y SECT.Ht!TIEL

- -- _ _ _ _ _ __
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*

Comp .iy . Consumers Power Ccetany

SCMDULE ** Vill-GENE!!ATING STATION STATISTICS (a)
HEAT RATE

taTLt per
DEC.31 RATING IN NET WILCWATTS Kwhr net NET CENERAflON,

* - NAME AND LOCATION OF STATION tbl TYPE (c) Nameplate (d) Capab.hty (el gone,re' teen) Ks.he Ithe,assmis'

.T . H. c P Ecil - ??r* L'tive SC 6'O,000 6h7.000 9,00'i 3 316,7{l

J. C. Waard - Es ray.ville SC 614."CO 659,000_ 11,02b 3,1 % s-
#

D. I' . Nrn - :-w wd lla SC C70.0 I 650, TO Q,076 1. ". " .1 ; "
-

? g.a' . ~M __g,C__ S10.500 511,C00 9,&7 1 J 'il. 0 2
E c. coh's -

J. p. n a - 4 .~ - ~ ~ r : r t, ec. 19s,000 1h5,CCO 4,90S _ 2 ,1,0,.0 . 0 ' .
_

B. M. Vorrow - Cac :t::ck EC 10o.000 210,0C0 12,9/4 9.v , -r.,

fn<irat uiva- - ~41:m*=3 ?c 100.000 80,000 21.f W 05,20^

i-ttle cr -@ 1 10.000 ?? 000 lh,902 913g,_,P1, Sh act -

v,'a-a en - Va'a- m 1 20.000- ??.C90 .ltJJh !A . h M-

23._ m _17,214 iui . .000Wen]thr St - Crvd ?.nddr SC 20,000_ .,

,

Tc 4 - 1 e rv m t 4 -~.1 9tm uit 2,o % .rc0 ; im.m 10. ;d 16 . . o . )

Ntr Rock Point - Charlevoi.x SH 7h000 71.000 %S ,G .-
- - l??PMindes - Ocvert EN

, -_.I _Y I*$ sTotal MurJear Stes- F1snt 73_10s3- _ i_l.,-(x ,.0

Thetford - Flint GT 217,050_ 200,0rs_ x19, cy.
g., lord - C yle M 1 C0 /00 101,O''O_ 231dil_,

1
f/orro- - Crmtpf _E._, 15.000 h0,C00 7.LHf_.
pa;.gi ell A - ilo - Olive G. I' 20,600 21,000 17 st) ,_,b
Weedeck A - Essr vflle OT 20,6M 8 . p) . 2 r ,n: :

Mi.n3 A - ; .or Eri a GT 20,600 21.OCO 25,})1
Stre.' te 1 i 9 in ~ Ci- r GT 25.Or v.i_ P #6 m;,'; ,

Total Qte StrMne F2nnts "4, M T W. . ' ~ J - . - __ _it-lil ._.

fdpeen I 2. LOR o.h?O 2 . '' 01

Br3v M 10,000 72,h00 Q1,0c'-

Tim;v H 20,000 21,0C0'~ 59, V

Others (11 Othr:*d M 80," O AO,200 037 J -
Total Hv*ro Pip;ps 130.9 8 _l u ,Aco h;a .i . :

_

' m ius,ax
Su't> Total . N '" **"" "***t***. .. .

** *"""# "*"* -

Lem Energy input for Pumped Storage . ..... 3,''M" *""'..
a 18,~72.17-3,o 3,% _@9 , Or.o ni - -ITotal - M Stations Operated . .. ... .....

laI in affd'tton to letteng all Statsomt operated, show sepeestely ty*ow Stations owned but letted to offiers.
None

-_

(bl Cecup by type and show totaes foe eacn type. lad.cate by an (LI stations leased from othef t and a |Ji Stationt jo.ntly<pwned with enh fS

|
kl inwet tvmbos: SC -Steam. Convent onal; SN - Steam. %cleer; H - Hydro: PS Puroped Storage; l'-Internal Combustion; GT . Ga: T erm.

GEO - Geotherma*; CC - Como ned C,cie.*
(

(d) G e manufacruners ma # mum namerlate rating of the euroene-pnerator set.
372, COO ; ,,,, ,, ,,,,,,,,,,,, July 106 7 ; ,,,, ,,,,, ,,, ,,,,,,,, J . M . Camp + 11 2* (el 5 oe Comoany i iseen vaii g,w caen. it,j

b ' ". ~ a #
,

(fl Amou*t of 'wm capoo.hty Gaetud ee aet f.rm cuecesses f.cm other coraiwa-s) at Decernher 31 -

*-

ist Shoed eousa rotas net yneestion on Line 10. Scnedute xvt - pay E 16.

| 'Comr.cr:ial generatien of pcuer was achieved in testing operations in December '.971;
! hCwever. ur.it was not declared in ecmmercial cperations.
i

!

-



UNIFORM STATISTICAL REPORT-YEAR ENDED DECEMBER 31,1971
i

>
c ,,,gn, consumers Ibwer Corrmany a

m-
SCliEDULE XXI-GENERATING UNITS RETIRED, ADDED, UNTr!P. CONSTRUCTION, OR AUTHORIZED DURING YEAR "'*

,

a-

Nm uu Ts O
ft ATING IN NET atiLOWATT5 fel ftetwed Add 4 under Authee. Dase in

NAME AkD LOCATION OF STATION (el TYPE ttA Fam rbte tel Cape.1Aty (d) idt Corce. fdl ased (d) fel Ssevice til
Caecado ifydro, ifnit s 1 & 2, Kent county H P.560 P.900 X

.

* b teCa_Jb 1 'z th i. City of Allermn I * ? .110 ? .'%O ,X_t

~

Thetford !!o 5, 6, 7, 8 & 9, Flint GT 8W,050 113,000 _X 7/3/714

(1)ltitcades - Covert Tcunship - Ifnit 1 S!! M 1.700 811.700 X no,, 19 g

(2)gya g n,tten - ? ~ar Dn11nttton PS .959,000 955.000 X Nov 1973

fildinn! No 1 - Midinnd Sri 3 26,1400 . h8/>,000 X May 19 4
FJde.nLD 2 - Mid19.at nrr JL'L900_ 81s.Ooo X__ mv om

* hrn - "n.j t 3 .ps.wvi ne sc f95 000 605.000 X ocr m 4

$1 n - UnTt, I Mesexville UC f >32,000 o32,ddiT X ocv 1975 -
4 -

,

fal For jo city owned unens or stateens, so note unikr name and report informas.on foe compens poeteon only.
Ibl ensee t syn,itos sc - sieam. con.cas.on e. 5N - Steam, Nuclear: H -Hydro; P3 -Pu viped $tosage; l-internal Coretusteon; GT-Gas Tustaine: GEO-Geotheemal; CC-Comt.ined Cycle. *

Ic) G.e. n.4n.f e tunees menemum namcpisie esi.no,

edi h o.u x .a ihe .pp.co... e son,mns.
.

tel Cut nC 8 under Gotestrucleon.

Ifl For un.ts aJded, show emact date of commercial opereHon. For units under construction or euthorized, esumete the month end yeer. .

.

(1) tJO1ES & fif MAllKSAut horized at 2OJ, of themal capacity in November 1971 find at 60% or'thernal capacity in March 1972.
(2) 2.ip_I.lant will be <nined jointly by__Tht* Detroit Edicon Company and Cor.numers Power Company. Consumers Power

.

,C,r.g.; us y ' t: chare of t.he plant,'o capah111ty will. be daint t. hat _or Detroit Mitcon will be 49J,.
.___. . . _ _ . .- >-

*
,. - _ _ _

. O
m-,.- - .. -

,_ .... _

. . - . - . . . - .. ... - ..- .. - - _ .., ,. . .. ,.. ., o.... _ . , , . . _ _

. . . . - . . - . - . . - . . _ . . _ . - _ _ . . . -. _ .o

. . ,

' * 9 e

8%
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;.

Consumers Ibwer CO:nranyCcmpany
"

TOTAL COMPANY X OR STATE OF __

- For f El only - Fum4h a separate page for each $*. ate we wh.ch Company has fac.hties,
s .

SCHEDULE XXII-MILES OF ELECTRIC LINE OPERATED AND OTHER PliY31 CAL DATA ,.

.
.

.

MILES OF ELECTrt 0 LINE OPERATED
,

OVERHEAD LtNES UNDERGROUND LINES

DESIGN LINE Comfuit
VOLTAGE - l*V Pons Miles Circuss Males Gaalt mms Cable Mi esl

Transmission
22 Kw and over:

345 K. 396.89 787.08
138 K, _ 2,91 1C J ,188.us
120 K, 20.93 23.59
h$ g, 3,831.46 _ h ,052,.1;_ 5 51 5. g,

_

41.h_ _ K, 10.76 12.93 .24 . f.~
23 K, 95.49 _ 118.5?, 2.27 9.c-

Ky

Kw
Ky

Kw ,

Under 22 Kv . . . . . . .......

l otat i ranwmsuon . . . . . . . . . 7.IEO 91 8.18kOi 8.02 1h . '70

.

*Distribution ,

22 Ky and over:
Kw

Kv
Ky

Kv
Kv

60.01 1.809.-.h2.711.OO avummnmvUnder 22 Kw . .. . .

xxx uxsr=== n 60.0"4 1,809 0h2,711.90Total Destobution . . . .....

GRAND TOTAL (T&O) . . cO.OA2.81__ my m era m xx 68.05 1.82L . 70. ..

i

OTHER PHYSICAL DATA*

.
* '

Catascity (KefNumber

1. Destributton Sunstat&s (Inchides Utitity CunedIndustrialSubsationst . . . .....
,

2. Line Transformers (Inc.bdes Network Tr.+nsformerst . . . . . . 329,514 6.0% ,C' %
.......... ...

. . . _ _ _ - . _ . _ . _ _ , ,
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