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I. PRELIMINARY STATEMENT

This proceeding involves the application of Consumers Power Company
(Consumers or Applicant) for permits authorizing the construction of two
pressurized water nuclear power reactors, designated as the Midland Plant,
Units 1 and 2. The proposed facilities are to be located on the Applicant's
site adjacent to the Tittabawasee River in Midland County, Michigan. The
units are designec to operate at 482 MW(e) and 818 MW (e) respectively
(Stafford - Transcript (Tr.) 9244 and Consumers Power Company application

for licenses ‘or Midland Units - Docket Nos. 50-329A, 50-330A).

The application for the proposed facility was reviewed by the Depart-
ment of Justice pursuant to the provisions of Section 105 of the Atomic Energy
Act of 1954, 68 Stat. 919, 42 U.S.C. 2011-2296 at 2135 as amended by P.L.
91-560, 84 Stat. 1472 (December 19, 1970) and by the Staff of the Atomic
Energy Commission (St.ff) . The results of the Department's review are con-
tained in a letter of advice to the Atomic Fnergy Commission dated June 28,
1971 in which the department concluded that the issuance of unconditioned
construction permits may maintain a situatiun inconsistent with the autitrust
laws and accordingly recommended ‘hat a hearing be held pursuant to

Section 105 of the Atomic Energy Act.
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I-4

I-5

I-6

Subsequently petitions to intervene were submitted to the Atomic
Energy Commission by Wolverine Electric Cooperative, Inc., Northern
Michigan Electric Cooperative Inc. and several Michigan Municipals
(see Petitions to Intervene filed on Septem er 30, 1971 and October 4,

1971).

The AEC Staff, in its answers to these petitions supported the admis-
sion of the petitioners as parties in view of the issues involving alleged
anticompetitive practices by the Applicant (see Answers of AEC Staff filed

on October 15, 1971 and November 19, 1971).

On April 19, 1972, the Atomic Energy Commission's Notice of Antitrust
Hearing was published in the Federal Register (37 FR 7726). An Atomic
Safety and Licensing Board (bioard) was established in accordance with
the Atomic Energy Act and the Commission's regulations on April 11, 1972.
The Board's notice for the first prehearing conference in this proceeding

was issued on April 19, 1972.

The parties to this proceeding are the Applicant, the Regulatory
Staff, the Department of Justice, Wolverine Electric Cooperative. Inc.,
Northern Michigan Electric Cooperative, Inc., and the cities of Traverse

City, Grand Haven, Holland, Zeeland, Coldwater, and the Michigan Municipal
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Electric Association (collectively, Welverine, Northern Michigan, the

Cities and the Municipal Association constitute the "joint intervenors”) .

This is a contested proceeding within the meaning of the Commission's

regulations in 10 CFR §2.4(n).
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II. RELEVANT ISSUES IN CONTROVERSY

Prehearing Conference Order of the Atomic Safe’y and Licensing Board,
August 7, 1972, page 3.

The substantive issues in this case, as set out v the Board, are
as follows: (a) whether Applicant has the power to grant or deny access
to coordination; (b) whether Applicant has used this power in an anticom-
petitive fashion against the smaller utility systems; (c) whether Applicant's
said use of its power has brought into existence a situation inconsistent
with the antitrust laws, which situation would be maintained by activities

under the licenses that Applicant seeks.
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1. STATUTES INVOLVED

The following statutory materials are pertinent to this proceediug:

A Atomic Energy Act, §105(a) and (c); 42 U.S.C.A. 2135
(December 10, 1970).

a. Nothing containec in this Act shall relieve any perscn
from the vperation of the following Acts, as amenced,
An Act to protect trade and commerce against unlawful
restraints and moncpolies’' approved July second,
eighteen hundrec and ninety; sections seventy-three
to seventy-seven, inclusive, of an Act entitled ‘An
Act to reduce taxaticn, to provide revenue for the
Government, and for other .urposes’ approved August
twenty-seven, eighteen hundred and ninety-four; 'An
Act to supplement existing laws against unlawful
restraints and monclolies, and for other purposes’
approved October fifteen, nineteen hundred and four-
teen; and 'An Act to create a Federal Tracde Commissicn,
to define its powers and duties, and for other purposes’
approved September twenty-six, nineteen hundred and
fourteen. In the event a licensee is found by a court
of competent jurisdiction, either in an original action
in that court or in a proceeding to enforce or review
the findings or ocrders of any Government agency
having jurisdiction under the laws cited above, %
have violated any of the provisions of such laws in the
conduct of the licensed activity, the Commissicn may
suspend, revoke, or take such other action as it may
deem necessary with respect to any license issuecd by
the Commissicn under the provision of this Act.

c. (1) The Commission shall promptly transmit to the
Attorney General a copy of any license application pro-
vided for in paragraph (2) of this subsecticn, and a
copy of any written request provided for in paragraph
(3) of this subsection: and the Attorney General shall,
within a reasonable time, but in nc event to exceed
180 days after receiving a copy of such application or



written request, render such advice to the Commission

as he determines to be appropriate in regard to the finding
to be made by the Commission pursuant to paragrpah

(5) of this subsection. Such advice shall include an
explanatory statement as to the reasons or basis therefor.

(2) Paragraph (1) of this subsection shall apply tc an
application for a license to construct or operate a utiliza-
tion or production facility under section 103: Provided,
however. That paragraph (1) shall not apply to an
application for a license to operate a utilization or pro-
duction facility for which a construction permit was
issued under section 103 unless the Commission deter-
mines such review is advisable on the ground that
significant changes in the licensee's activities or propos=d
activities have occurred subsequent to the previous
review Ly the Attorney General and the Commission
under this subsection in connection with the construction
permit for the facility.

= - =

(4) Upon the request of the Attorney General, the
Commission shall furnish or cause to be furnished such
information as the Attorney General determines to be
appropriate for the advice called for in paragraph (1)
of this subsection.

(5) Promptly upon receipt of the Attorney General's
advice, the Commission shall publish the advice in the
Federal Register. Where the Attorney General advises
that there may be adverse antitrust aspects and recommends
that there be a hearing, the Attorney General or his
designee may participate as a party in the proceedings
thereafter held by the Commission on such licensing
matter in connection with the subject matter of his advice.
The Commission shall give due consideration to the advice
received from the Attorney General and to such evidence
as may be provided during the proceedings in connection
with such subject matter, and shall make a finding as to
whether the activities under the license would create

or maintain a situation inconsistent with the antitrust

laws as specified in subsection 105a.



(6) In the event the Commission's finding under para-
graph (5) is in the affirmative, the Commission shall

also consider, in determining whether the license should
be issued or continued, such other factors, including

the need for power in the affected area, as the Commission
shall have the authority to issue or continue a license

as applied for, to refuse to issue a license, to rescind

a license or amend it, and to issue a license with such
conditions as it deems appropriate.

(7) The Ccmmission, with the approval of the Attorney
General, may except from any of the requirements of this
subsection such classes or types of licenses as the Com-
mission may determine would not significantly affect

the applicant's activities under the antitrust laws as
specified in subsection 105a.

(8) With respect to any application for a construction
permit on file at the time of enactment into law of this
subsection, which permit would be for issuance under
section 103, and with respect to any application for an
operating license in connection with which a written
request for an antitrust review is made as provided

for in paragraph (3), the Commission, after consultation
with the Attorney General, may, upon determination that
such action is necessary in the public interest to avoid
unnecessary delay, establish by rule or order periods
for Commission notifi~ation and receipt of advice differing
from those set forth above and may issue a cor.struction
permit or operating license in advance of ~onsideration
of and findings with respect to the matters covered

in this subsection: Provided. That any construction
permit or operating license so issued shall contain

such conditions as the Commission deems appropriate

to assure that any subsequent findings and orders of

the Commission with respect to such matters will be
given full force and effect.
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B. The Sherman Antitrust Act.—l' An Act To protect trade against
uniawful restraints and monopolies. Fifty-First Congress,
approved July 2, 1890 (26 Stat. 209, as amended; 15U.S.C.

1). (26 Stat. 209; 50 Stat. 693; 15 U.S.C. (1) and (2) (1970)).

Section 1. Every contract, combination in the form of trust

or otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations, is hereby
declared to be illegal, contracts or agreerients prescribing
minimum prices for the resale of a commodity which bears,

or the label or container of which bears, the trade mark,

brand, or name of the producer or Jdistributor of such commodity
and which is in free and open competition with commodities

of the same general class produced or distributed by others,
when contracts or agreements of that description are lawful as
applied to intrastate transactions, under any statute, law,

or public policy now or hereafter in effect in any State,
Territory, or the District of Columbia in which resale is to

be made, or to which the commodity is to be transported for such
resale, and the making of such contracts or agreements shall

not be an unfair method of competition under section 5, as amended
and supplemented, of the act entitled, "An act to create a
Federal Trade Commission, to define its pcwer and duties,

and for other purposes.” approved September 26, 1914:
Provided further, That the preceding proviso shall not make
lawful any contract or agreement, providing for the establish-
ment or maintenance of minimum resale prices on any commodity
herein involved, between manufacturers, or between producers,
or between wholesalers, or between brokers, or between factors,
or between retailers, or between persons, firms or corporations
in competition with each other. Every person who shall make
any contract or engage in any combination or conspiracy hereby
declared to be illegal shall be deemed guilty of a misdemeanor,
and, on conviction thereof, shall be punished by fine not ex-
ceeding fifty thousand dollars, or by imprisonment not exceeding
one year, or by both said punishments, in the diszretion of the
court.

-1/ The Sherman Antitrust Act is published above as amended by Public
No. 314 (Miller-Tydings Act), 75th Congress, approved August 17,
1937 (50 Stat. 693), which added the two provisos at the end of the
first sentence of section 1.



MONOPOLIZING TRADE; PENALTY (26 Stat. 209; 15U.S.C. 2).

Sec. 2. Every person who shall monopolize or attempt to
monopolize, or combine or conspire with any other person or
persons, o monopeiize any part of the trade or commerce among
the several States, or with fcreign nations, shall be deemed
guilty of a misdemeancr, and, on conviction thereof. shall be
punished by fine not exceeding fifty thousand dollars, or by
imprisonment not exceeding one year, or by both said punish-
ments, in the discretion of the court.

C. The Clayton Act, §7. acquisition by corpeoration of stock or
assets of another corporation (38 Stat. 731; 15U.S.C. 18),
(1970)

N - g

-
-

Sec. 7.—= That nc corporation engaged in commerce shall acquire,
directly or indirectly, the whole or any part of the stock or other
share capital and no cerperation subject to the jurisdiction of the
Federal Trade Commission shall acquire the whole or any part of
the assets of ancther corporation engaged alsc in commerce, where
in any Lae of commerce in any section of the country, the effect

of such acguisition may be substantially to lessen competition,

or to tend to create a mcnopoly.

No corporation shall acquire, cirectly or indirectly, the whole

Or any part of the stock or other share capital and ne corporaticn
subject to the jurisdiction of the Federal Trace Commission shall
acquire the whole or any part of the assets of one or more
corperations engaged in commerce, where in any line of

commerce in any section of the country, the effect of such
acgquisition, of such stocks or assets, or of the use of such

stock by the voting or granting of Proxies or otherwise, may be
substantially to lessen competition, or *o tend to create 3 monopely.

2/ Public No. 899 (Celler-Kefauver Antimerger Act), 8ist Congress,
approved December 29, 19350, amended Section 7 to read as set forth
above (64 Stat. 1125).
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This section shall not apply to carporations purchusing such
stock solely for investment and not using the same by voting
or otherwise to bring about, or in attempting to bring alout,
the substantial lessening of competitior:.. Nor shall anvthing
contained in this section prevent a carporation engage< in
commerce fram causing the formation of subsidiary corporations
for the actual carrying on of their immediate lawful business,
or the natural and legitimate branches or extensions thereof,
or from owning and holding all or part of the sto~k of such
subsidiary corporations, when the effect of such formation is
not to substantially lessen competition.

Nor shall anything herein contained be construed to prohibit
any common carrier subject to the laws to regulate commerce
from aiding in the construction of branches or short lines so
located as to become feeders to the main line of the company so
aiding in such construction or from acquiring or owning all

or any part of the stock of such branch lines, nor to prevent
any such common carrier from acquiring and owning all or

any part of the stock of a branch or short line constructed by
an independent company where there is no substantial campetition
between the company owning the branch line so constructed and
the company owning the main line acquiring the property or an
interest therein, nor to prevent such cammon carrier from ex-
tending any of its lines through the medium of the acquisition

of stock or otherwise of any other common carrier where there
is no substantial competition between the campany extending its
lines and the campany whose stock, property, or an interest
therein is so acquired.

Nothing contained in this section shall be held to affect or impair
any right heretofore legally acquired: Provided, that nothing

in this section shall be held or construed to authorize or make
lawful anything heretofore probihibited or made illega. by the
antitrust laws, nar to exempt any person from the penal provisions
thereof or the civil remedies therein provided.

Nothing contained in this section shall apply to transactions duly
consummated pursuant to authority given by the Civil Aeronautics
Board, Federal Communications Commission, Federal Power
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Commissicn, Interstate Commerce Commission, the Securities
and Exchange Commission in the exercise of its jurisdiction
under section 10 of the Public Utility Holding Company Act of
1935, the United States Maritime Commission, or the Secretary
of Agriculture under any statutory provision vesting such power
in such Commission, Secretary, or Board.

The Federal Trade Commission Act: Unfair methods of compe-
tition and unfair or deceptive acts or practices unlawful. Com-
plaints, findings, and orders of Commission . Appeals. Penalties
(38 Stat. 719; 52 Stat. 111; 64 Stat. 21; 66 Stat. 631; 72 Stat.

942; 15 U.S.C. 45), (1970).

Sec. 5. (a)(1) Unfair methods of competition in commerce, and
unfair or deceptive acts or practices in commerce, are hereby
declared unlawful.
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IV. REQUESTS BY THE BOARD

At the conclusion of this proceeding the parties were directed to
address themselves in their proposed findings to several issues which
concerned the Board (Tr. pp.9284-9290). With the exception of the three
items indicated below the Staiff has responded to the Beoard's direction. In
those instances in which the Staff has not addressed itself to the states issues,

we have indicated the reascns.

1. Noerr-Per_mington Doctrine

The Staff does not contend that the Applicant has engaged in any
activity that would fall within the parameters of the Noerr-Pennington doctrine.
The issue has been raised by the Department of Justice and will be addressed

ir the Department's proposed findings.

4. Parker v. Brown

The Staff by agreement with the Department of Justice will rely

on the Department's analysis of the Parker v. Brown doctrine with regard to

this issue.

3. Sales to Ultimate Retail Customers

The Staff does not contend that sales to ultimate retail ~ustomers
is an issue in this proceeding. However the freedom of choice of a wholesale
customer and sales to that customer are issues which are discussed by the

Staff.
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V. DEFINITIONS

For the purpose of these proposed findings of facts, the following are
definitions which will be used in these proposed findings:

- Transmission - The act or process of transporting electric

energy in bulk from a source or sources of supply to other principal parts
of the system or to other utility systems. (Glossary of Electric Utility Terms,

Edison Electric Institute Publication No. 70-40, 1970 - See Appendix A) .

8. Transmission Services - The act by one party in providing

"transmission” to one or more other parties. (Aymond - Tr.6046)

3. Wheeling - A form of "transmssion service" wherein the transfer
of electric power is from one utility to another over the facilities of an inter-

mediate utility by direct transmission or displacement.. (Otter Tail Power

Company v. United States, 410 U.S. 366 (1973))

4. Coordination - The joint development and/or operation of bulk
power facilities by or among two or more electric systems for improved
reliability and increased efficiency which would not be attainable if each

system acted independently. (FPC National Power Survey 1970, [-17-1)



Coordinated Development includes the following:

(1) Access to Economies of Scale (Mayben - Tr.2649)

(2) Long-term power exchanges (Wein Prepared Testi-
mony (PT) p.63, NPS 1970, [1-2-103, Slemmer PT,

p.18)

Better Utilization of Bulk Power Facilities (Muller -
PT, p.20)

Joint Construction of Bulk Power Facilities (Brush -
Tr.2137)

Coordinated Operation includes the following:

(1) Reserve Sharing (Muller - PT p.20, Wein - PT p.62,
Mayben - Tr.2652)

(2) Emergency Energy (Aymond - Tr.6257, Muller -
PT p.21, Wein - PT p.62, Mayben - Tr.2652)

(3) Maintenance Energy (Aymond - Tr.6257, Muller -
PT p.21, Wein - PT p.63)

(4) Economy Energy (Aymond - Tr.6257, Muller -
PT p.21, Mayben - Tr.2652)

v-8 S. Bulk Power Supply - The sources of power which are made

available from a transmission system for distribution or for further trans-

mission. (Wolfe - Tr.1709, Brush - Tr.2327).

V-5 6. High Voltage - Levels of voltage which are well above those
normally used for distributing electric power, typically 69,000 volts and

above (Brush - Tr.2329, Wolfe - Tr.1708, 1710).
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7. Firm Power - That power which 1. continuously available to

serve a particu':r load of a particular magnitude. (Mayben - Tr.2548).

8. Base-Load Power - Generation which is normally operated

continuously at a constant outout (Glossary of Electric Utility Terms,
Edison Electric Institute Publication No. 70-40, 1970, Chayavadhanangkur -

PT p.6).
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VI. SUMMARY OF LEGAL ARGUMENT - JURISDICTION AND SCOPE

A Suxnmuz

The Staif takes the position that there is a sufficient basis for the Com-
mission to conclude that "a situation inconsistent with the antitrust laws" will
be maintained if the requested construction permit is issued without appropriate
conditions. The facts in this case may indeed show a violation of antitrust laws.
However, the Staff would urge that the Board adopt as a standard that in order
for a situation inconsistent with the antitrust laws to exist, a violation of the

antitrust laws does nct necessarily have to be established.

The Staff contends that the aforementioned situation will be maintained
by the activities under the license. The Staff believes that the record that has
been acduced at trial adequately demonstrates the requisite elements of nexus
as propounded in the Louisiana Pover and Light Company Memorandum and

Order S/ (hereinafter referred to as the Waterford Memo and Order).

An examination of the relevant market indicates that Consumers dominates
and has sufficient economic power tc control the transmission, generation, and

distribution of electrical energy, particularly wholesale bulk power, in this

2/ September 28, 1973, Docket No. 50-382(A).
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market. Further, the Applicant s actions reveal an intent to mainiain a situ-
ation inconsistent with the antitrust laws by its exercise of its market power

by refusing to coordinate and grant access to the Midland plant and by its use

of other anticompetitive policies. These factors are more than sufficient to
constitute a situation inconsistent with the policies underlying the antitrust

laws. The Staff contends that the only method by which this situation can be
remedied is by attaching conditions to the Midland license.

B. The Atomic Energy Act Requires, In This Proceeding, That The

Commission Determine Whether There Is A Situation Inconsistent
With The Antitrust Laws

Section 105¢c of the Act and the legislative history accompanying the
Act require the Commission to determine in this proceeding "whether the
activities under the license would create or maintain a situation inconsistert
with any of the antitrus¢ laws or the policies clearly underiying those laws

&

as specified in Subsection 105(a)."

5/
In Northern Pacific Railroad v. United States,™ the Supreme Court

set forth the scope and purpose of the Sherman Act:

4/ Report, Joint Committee on Atomic Energy. p. 14, Report No. 91-1247,
91st Congress, 2d Session (1970).

5/ 3%6U.S. i (1958).
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The Sherman Act was designed to be a comprehe 1sive
charter of economic liberty aimed at preserving free and
unfettered competition as the rule of trade. It rests on

the premise that the unrestrained interaction of competi-
tive forces will yield the best allocation of our econcmic
resources, the lowest prices, the highest quality and the
greatest material progress, while at the same time pro-
viding an environment conducive to the preservation of

our democratic, political and social institutions. But even
were that premise open to question, the policy unequive-
cally laid down by the Act is competition. And to this end
it prohibits "Every contract, combination ... or conspiracy
in restraint of trade or commerce among the several States."—

This basic antitrust principle specifically emanating from the Sherman

Act in Northern Pacific Railroad applies with equal force to the underlying

basis for the Federal Trade Commission Act, Clayton Act and Section 105¢

7/
of the Atomic Energy Act.™

The Staff's fundamental position in light of the legislative history and

unambiguous language of the statute is that, under Section 105(c), it is not

necessary to establish a viclation of any of the laws enumerated in Section

6/

I/

id., atpp. 4and 5.

In United States v. Topco Associates, 405 U.S. 596 at 610 (1972), the
Court stated that: "Antitrust laws in general, and the Sherman Act in
particular, are the M2, na Charta of free enterprise. They are as im-
portant to the preservation of economic freedom and our free enter-
prise system as the Bill of Rights is to the protection of our fundamental
persconal freedums.”
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105(a) of the Act. We conclude that a situation inconsistent with the antitrust

laws is quite different from a violatioa of such laws.

"Inconsistent” is defined by Webster's as: "(a) not in agreement,

harmony or accord; incompatible; (b) not uniform; self-contradictory;

I
8

(¢) not always holding to the same principles or practice; changeable.
The word "viclation” is defined to0 include: "(a) infringement or breach,
as of law, rule, right, ctc.""g'/ Accordingly. to establish that certain con-
duct is inconsistent with the laws is guite different from establishing that

such conduct violates the law.

In enacting Section 105¢ of the Atomic Energy Act, the Joint Committee

on Atomic Energy considered the potential problems of defining a "situation

10
inconsistent” with the antitrust laws and stated: _/

Of course, the committee is intensely aware that around the
subject of prelicensing review and the provisions of Subsec-
tion 105(¢c), hover opinions and emotions ranging from one
extreme to the other pole .... The legislation proposed by
-he committee provides for a finding by the Commission as to
whether the activities under the license would create »r

8/ Webster's Nsw World Dictionary of the American Language, 2d

College Ed., p. 712.
9/ 1d., at 1385.

10/ Report, Joint Committee on Atomic Energy, No. 91-1247, 91st Congress,
2d Session, September 29, 1970, pp. 14 and 15 (1970).



maintain a situation inconsistent with the antitrust laws as
specified in 105(a). The concept of certainty of contraven-
tion of the antitrust laws or the policies clearly underlying
these laws is not intended to be implicit in this standard; nor
is mere possibility of inconsistency. It is intended that the
finding bec based on reascnable probability of contravention
of the antitrust laws or the policies clearly underlying these
laws . It is intended that, in effect, the Commission will
conciude whether, in its judgment, it is reasonably probable
that the activities under the license would, when the license
is issued or thereafter, be inconsistent with any of the anti-
trust laws or the policies clearly underiying these laws.

It is important to note that the antitrust laws within the

ambit of Subsection 105¢c of the bill are all the laws speci-

fied in Subsection 10%a. These include the statutory pro-
visions pe “taining to the Federal Trade Comm:ssion, which
normally .re not identified as antitrust law. Accordingly, the
focus for ‘~e Commission's finding will, for example, include
considera 'on of the admonition in Section 5 of the Federal Trade
Commissicn Act, as amended, that, "Unfair methods of competi-
tion in co ‘merce, and unfair and deceptive acts in commerce,
are declared unlawful.”

The Committee is well aware of the phrases "may be” and "tend
to" in the Clayton Act, and of the meaning they have been given
by virtue of decisions of the Supreme Court and the will of
Congress -- namely, reasonable probability. The cominittee
has -- very deliberately -- also chosen the touchstone of

reasonable grobabuxg for the standard to be considered by
the Commission under the revised 105¢ of the bill.il/

(emphasis supplied.)

-—

Id., st pp. 14 and 15.
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Our analysis follows the "reascnable probability” standard set by
Congress and will focus on this aspect of Section 7 of the Clayton Act as our
basis for establishing the standard of inconsistency required by Section 103%¢
of the Act.

o The Legislative History Accomparying § 105¢ of the Atomic Energy

Act Reguires Thar the Same S:andard of Reasonable Probability

Regu'red under Section 7 of the Clavton Act be Applied to Determine

Whether or Not a Situation Inconsistent with the Antitrust Laws
——— e S ST TITOTSISTENT With the Antitrust Laws
Exists

The reascnable probability test selected by the Congress and relied on
by the Staif is based on the premise tnat Section 7 of the Clayton Act sets a
standard which the Atomic Energy Com: ission can utilize in determining the
impact of certain simuons.l‘z‘/ We are ‘elying on Section 7 of the Clayton Act
primarily for the purpose of establishin_ a standard of reascnable probability.
However, Section 7 is also significant for our purpcses because it is concerned

with the impact upon market structures, which is the basis upon which the Staff

analyzes the facts in this case.

13/
In Brown Shoe,™ the Supreme Court emphasized that Ceongress intewn

to check a tendency towards concentrat:on in its incipiency and, to this end.

12/ Supra, at note 10, p. 15,

13/ Brown Shoe v. United States, 370 U.S. 294 (1962).
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it rejected " ... the standards for judging the legality of business combina-
tions .. ."‘li/ applied in Sherman Act cases. The Court stated that Congress
did not provide any "definite qualitative or quantitative tens"ﬁ" for deter-
mining whether a given merger may substantially lessen competition or tend
toward monopoly and that by using the wcrds "may be substantially to lessen
competition. " Congress indicated its "concern was with probabilities, not

) 16/
certainties ."—

In analyzing horizontal merger cases, the Supreme Court has re'ied
upon market share statistics, concentration ratios, and industry concen-
tration trends to establish that there is a "reasonable probability" that the
activity will substantially lessen competition. Consideration has also been
given to other elements of marke: structure and performance, such as ease
of entry, the strength of remaining firms, the character of supply and demand
in the market, the vigor of competition, and the scarcity of resources and
facilities. This same criteria which has been used to es:.ablish a violation of
the antitrust laws we believe can be utilized to indicate that 4 situation in-

consistent with the antitrust laws exists.

14/ Id., at 318.
15/ 1d., at 321.

/  1d., at 323.



Vi-14 The Commission in applying this standard may conclude that, if a
market is concentrated to the extent that an Applicant dominates the genera-
tion and transmission of electric energy and its activities preclude other
systems in the market from obtaining the benefits of nuclear power, having
access to alternative sources of bulk power supply or obtaining economies
of scale associated with nuclear power, there is a "reasonable probability”

that there is a situation inconsistent with the antitrust laws.

17
VI-15 The Philadelphia National Bank case Lt illustrates the position the

Court has taken with respect to the need for a broad economic investigation
prior to determining that the law has been viclated. In that case the court
stated:

A merger which produces a firm controlling an undue per-
centage share of the relevant market and results in a sig-
nificant increase in the concentration of firms in that market,
is so inherently likely to lessen competition substantially
that it must be ¢njoined in the absence of evidence clearly
showing that the mereger is not likely to have such anti-
competitive effects .18/

}l/ United States v. Philadelphia National Bank, 374 U.S. 321 (1963).
18/ Id., at 363. See also A.D. Neal, The Antitrust Laws of the U.S.A..

Cambridge Press at p. 442, "They [the courts] must des ultimaiely
with facts, and where the fact is that a concern shows itself to be in-
tent on market dominance, this is proof enough of violation .f the
Sherman Act, whether or not that dominance has already resulted

in unduly high prices or bankrupt competitors."

See also United States v. Continental Can, 378 U.S. 441 (1964);
United States v. Pennzoil, 252 F.Supp 962 (W.D. Pa. 1965) .
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If an Applicant significantly controls or dominates either transmission,

distribution or generation, and the Applicant uses that power to protect its

- dominant position, we take the position that an unconditioned graut to con-

struct a nuclear power plant will have the effect of maintaining the already

high level of concentration which will add to the Applicant's domirant posi-

19/
tion.™ Accordingly, a basis for concluding that there is a situation in-

consistent with the antitrust laws exists.

D. Applicability of the Antitrust Laws 1o the Situation Maintained by
Consumers Power Company by Virtue of Its Proposed Midland

Facility
Under Section 105¢ of the amended Atomic Energy Act.gg/ the Con mis-

2i/
sion must consider, in its prelicensing antitrust review,™ three basic

.

2/
antitrust statutes “— The Congressional purpose in enacting Section 105
was to prevent the acquisition or maintenance of nuclear power which

could be used to 2xclude competition or restrain trade and to insure that

19/ In United States v. Aluminum Company of America, 377 U.S. 271
(1964), "If concentration is already great, the impertance of pre-
venting even slight increases [1.3%] in concentration and sc
preserving the possibility of eventual deconcentration is corre-

spondingly great.’

20/ P.L. 91-560, 84 Stat. 1472 (December 19, 1970), Section 105¢c of the
Act, as amended.

21/ Ibid., 105(a).
22/ Sherman Antitrust Act, I5U.S.C.A. §§ 1-7 (1970); Federal Trade

Commission Act, 15 U.S.C. §§ 41-38 (1970); Clayton Act, 15U.S.C.
§§ 12-27 (1970).
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the benefits of nuclear technology will be shared and enjoyed by as many

y |

as possibleon a non-discriminatory buu.f'-y Accordingly, the Commis-

sion must detemine whether or not the issuance of a license would create

: , 24/
Or maintain a situation inconsistert with the antitrust laws .,/

8 The Atomic Energy Commission's Antitrust Authority

Congress, in enacting 105¢ of the Atomic Energy Act, firmly
established that "any person" choosing to participate in and accept
the benefits of nuclear power will be subject to the antitrust laws
enumerated in Section 105a of the Act to the extent that activities
under the license will create or maintain an anticompetitive situation.
No special exemption was established for the electric utility industry.
Accordingly, Congress has recognized that pervasive regulation
does not exist in the electric utility industry. Any argument to the
contrary would render Section 105 a nullity which, obviously,

Congress did not intend.

Congressicnal Record, H-9440, September 30, 1970, pp. 9 and 47.

See Section 105¢(5) of the Act, as amended.
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This Congressional mandate is by no means new to regulated

25/
industries.™ In the past decade, a series of cases has required

United States v. Trans-Missouri Freight Association, 166 U.S. 290,
(1897); (Applying antitrust law to regulated railway industry).
United States v. Joint Traffic Association, 171 U.S. 505 (1898);
(Antitrust applied to certain aspects of interstate commerce) .
Northern Securities Company v. United States, 193 U.S, 197 (1904);
(Antitrust applied to regulated securities market) .

United States v. Terminal Qailroad Association, 224 U.S. 383:
(Antitrust applied to railroads).

Georgia v. Pennsylvania Railroad Company, 324 U.S. 439 (1945);
(Antitrust applied to railroads).

United States v. Pacific & Arctic Railway & Navigation Company,
228 U.S. 87 (1913); (Applied to railroads).

United States v. Philadelpnia National Bank, 374 U.S. 321 (1963);
(Antitrust applied to regulated sector of banking industry) .

United States v. First Nation2l Bank & Trust Company of Lexington,
376 U.S. 665 (1964): (Applied to banking) .

United S.ates v. Radio Corporation of America, 356 U.S. 334 (1959);
(Antitrust applied to radio-communications) .

United Siates v. El Puso Natural Gas Company, 376 U.S. 651 (1964);
(Antitrust applied to natural gas industry).

California v. Federal Power Commission, 369 U.5. 482 (1962);
(Antitrust applied to electric utility industry).




administrative agencies to consider antitrust in the exercise of their

administrative respensibility . —

27/
= held that

v1-20 Specifically, the Supreme Court, in Otter Tail,
electric utilities were subject to the antitrust review of the Federal

Power Commissicn, since that agency had a statutory directive to

consider anticompetitive effects in its licensing process.

28/ California v. Federal Power Commission, supra, at 485 (1962);
(Antitrust applied t> electric utility industry).

Otter Tail Power Company v. United States, 410 U.S. 366 (1973):
(Antitrust applied to electric utilities) .

This principle was enunciated in several cases pricr to Otter Tail.
See United States v. Philadelphia National Bank, supra; Silver
v. New York Stock Exchange, 373 U.S. 341 (1963); and United
States v. Radio Corporation of America, supra, these cases
applied antitrust law to banking, securities, electric power, and
communications.

27/ 4i0U.S. atpp. 372-374. See alsc Philadelphia National! Bank,
supra, at 350-°51; Silver v. New York Stock Exchange, supra,
at 357-361; United States v. Borden Company, 308 U.S. 1.5, 198
(1939), (Applying antitrust law to the milk industry); and Georgia
v. Pennsylvania Railrcad Company, supra, 456-457, (iuplying
antitrust to rail industry).




Vi-21 Similarly, the Atomic Energy Commission is required under
the Atomic Energy Act to consider the antitrust implications of the
Applicant's conduct vis-a-vis, the licensed activity. It is not
necessary nor required ‘or the Commission to conclude that cer-
tain conduct will constitute a violation of the antitrust laws before

28
affirmative action by the Commission is taken. =

28/ Report, Joint Committee on Atomic Energy, pn. 14-15, Report
No. 9i-1247, 91st Cong:¢ss, 24 Session (1970).
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VII. THE RELEVANT MARKET

7. order to determine the competitive impact of any license granted to
the Applicant to construct and operate the Midland plant it is first necessary
to ..lincate a market in terms of geographic location and products or services.

Several Supreme Court decisions are particularly instructive in this regard.

In addressing the pr ulem of defining a gecgraphic market United

29
States v. Brown Shoe 3 holds that:

The geographic market selected must ... hoth "correspond
to commercial realities” of the industry and be economically
significant. Thus, although the geogrzphic market in some
instances may encompass the entire Nation, under other
circumstances it may be as small as a single metropolitan
area.30/

1/
[a United States v. Philadelphia National Bank,™ the Supreme Court

again stressed the importance of commercial and cconomic factors in defining
geographic markets. The Court noted that:

. ..the "area of effective competition” in the known line of
commerce must be charted by careful selection of the market

area in which the seller operates and to which the purchaser
can practicably turn for supplies. (Court's emphasis) .32/

29/ 370 U.S. 294 (1962).
30/ 370 U.S. at 336-337.
31/ 374 U.S. 321 (1962).

32/ 374U.S. at 359,
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In the electric utility industry it is the general rule that utilities are
provided certain designated areas in which they can serve retail customers .3—'/
Usually this determines where a utility's facilities will exist. Notwithstanding e
the state of Michigan's regulations on utilities to serve retail customers, the
extent of Consumers' ability to serve at whoiesale is limited only by the ability
to make physical interconnections. The projected load growth in the areas
served by Consumers Power, both at wholesale and retail, are the basis on
which plans for future transmission and generation, including nuclear
facilities, are made. Thus, it is proper in this case to define the relevant
market area as the area within which Consumers could reasonably and

34/
feasibly extend service, as well as the area it is presently serving.™

33/ Service area is usually referred to as the territory in which a
utility system is required or has the right to supply electric service
to ultimate customers (See Clossary of Electric Utility Terms, Edison
Electric Institute, Publication 70-40, p.72, 1970). A market area
corresponds to the territory in which the competitive effects of
granting the Applicant a license to construct a nuclear facility can
be assessed. it includes the area over which the Applicant is
presently serving and the territory over which the Applicant
could reasonably extend service given Applicant's present facilities,
projected load growth, and the prevailing commercial realities. The
Staff uses "service area” to describe the factual situation as it exists
today. For determining the competitive impact of granting a license
on the relevant product marke., the Staff uses "market area”.

34/ W. Mayben testified that in considering the extension of service to
a new customer the following factors, among others, would be
weighed: 1) relative distance to customer, 2) new investment
required for customer, 3) capability of existing facilities and the
anticipated revenues from the customer. (Mayben - Tr.2744, 3614).
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VIi-5 In discussing the product market the Supreme Court in Philadelphia

National Bank held that:

We have no difficulty in determining the "line of commerce”
(relevant product or services market) .... We agree with
the District Court that the cluster cf products (various kinds
of credit) and services (such as checking accounts and
trust administration) denoted by the term "commercial

banking,” ... composes a distinct line of commerce.33/
VIi-6 The Court further stated that "In sum, it is clear that commercial

banking is a market sufficiently inclusive to oe meaningful in terms of

trade realities ... ."3 &/ and there was no need to consider the component parts
of commercial banking separately -- i.e., checking accounts, personal loans,
savings deposits, etc., even though each of these banking services is distin-

guishable from the other.

L]
'
~4

In Brown Shoe the Supreme Court made clear that there may be both
broad markets whose outer boundaries

are determined by the reasonabie interchangeability of use

or the cross-elasticity of demand by the product itself and

substitutes for it,

and within such broad markets,

well-defined sub-markets ... which, in themselves,
constitute product markets for antitrust purposes.3_‘/

35/ 374 U.S. at 356,
36/ 374 U.5. at 357.

37/ 370 U.S. at 325.
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Very similar to banking, an integrated power system such as Consumers

is capable of producing a variety of bulk power services, and in fact Consumers

38
corducts several types of bulk power transactions with other utilities."'/ Some

of the types of bulk power services in which Consumers engages and in which

other electric utilities engage include the following:

1. bulk power or energy at wholesale for resale;

2. bulk power or energy rights for coordination of expansion
of generating capacity;

3, coordinated planning;
4. coordinated operations;
o interconnections and coordination of reserve capacity
levels;
: : . " ; 033/
6. transmission services including "wheeling . "=

Because of the fact that each of these various bu'k power services are

closely interrelated it would be artificial to separate them.

In 1972 Consumers supplied full requirements of firm power for
recale to Bay City, Charleveoix, Chelsea, Eaton Rapids, Harbor
Springs, Portland, Union City and St. Louis. It also sold firm
pcewer for resale to Coldwater, Hillsdale, Lansing, Marshall,
Petaskey, and Northern Michigan cooperative on a partial
requirements basis. In addition, Consumers was involved in
substantial non-firm power exchanges with Detroit Edison and
Indiana & Michigan. These and other transactions are summarized
in Wein - PT-56 to 60 and DJ-Exhibits 71, 73, 74, 73A, 75, 76,

78, 79, 80.

Dr. Wein (PT-62 to 63) summarizes an Zdison Electric Institute
report entitied "Principles of Coordinating Agreements”,
October, 1966, which enumerates some of the benefits of
coordinarion.
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VIiI-10 For example, distribution systems participate in the bulk power
services market by purchasing bulk power at wholesale for resale. Such
purchases will assure their retail customers a reliable power supply and
will ensure system integrity. Other utility systems, which generate as
well as distribute, may seek to combine various inputs in order to obtain
a reliable, efficient firm power supply. Such component purchases will
ultimately be combined with the existing system characteristics or with
planned system alterations. If load growth is to be met by using generation
previously held in reserve, for example, compensation for the lowered re-
serve capability can be accomplished by contracting for emergency power
services via an interconnection. The important aspect of these various
transactions is that the contracted service has one, and conly one, fun«tion,
i.e., to produce firm power. Thus the grouping of these various bulk
power services into the same product market is justifiable since these

40
inputs have a unique applic -don - (NPS, 1I-2-33, 1970).

VIii-11 Within the bulk power services market, there exists three separate

and distinct submarkets which are particularly relevant to this case. These

40/ This definition of a product market is very close to what the Applicant
proposes. "The product is bulk power supplied to electric utilities
for distribution ard resale to ultimate customers... This supply [of
bulk power] may be obtained by mixing in a variety of proportions
self-generation, wholesale purchases and interconnection arrangements’
(Pace - PT, 31-34) See also Applicant’'s Pre-Trial Brief at pp.105-106.
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include large scale base load generation, nuclear generation, and high veol-
tage transmission. Base load generation is designed to operate at a high
level of capacity and as such, serves a specialized role in filling out the
load duraticn curve.ﬂ/ Base load units, including nuclear generation,
uiffer from the designs for intermediate load and peaking steam-electric
equipment, which emphasize lower capital outlay per kilowatt, lower thermal
efficiencies, quicker startup capability, and ability to respond quickiy to

large variations in load.

Nuclear generation has different costs and operating characteristics
than other base load generation (Aymond - Tr.6351, 6353). Furthermore,

nuclear plants tend to have less environmental effects than base load coal

fired plants (Brush - Tr.2302).

In bulk power markets, the categories of service that are transacted
usually involve a combination of generation and transmission resources such

as firm rower sales for resale or economy energy transactions. Nevertheless,

1/ NPS, I-1-18, 19 (1970); and Wolfe - Tr.1676.
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transmission services are offered separately by electric utilities and as such

can be treated as a distinct submarket (Muller - PT, p.24).

42/

42/ Dr. Muller in testimony relating to the Bureau of Reclamation act.vities
stated the following:

Q.

You have testified that you were involved in transmission
service arrangements. Can you describe these more fully?

Yes. Some arrangements provided for transmission of our
power over other systems; other arrangements required
that power be transmitted over other systems to us; and
still other arrangements allowed the transmission of
others over our system. Some arrangements were long-
term, some were short-term. Some were point-to-point,
while other arrangements were area-wide in scope. In
some instances the arrangements specified the loads, but
some were more general. Therefore, a very wide range
of alternatives were covered in our transmission service
arrangements. (Muller PT-24; emphasis added).
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VIII. IDENTIFICATION OF APPLICANT AND A DESCRIPTION
OF GENERATION AND TRANSMISSION SYSTEMS AND
INTERSYSTEM RELATIO® SHIPS IN THE RELEVANT

:

A. !dcnng of Applicant

Consumers Power Company is a Michigan Corporation with its corporate
headquarter~ iccated at 217 West Michigan Avenue, Jackson, Michigan (DJ-
Exhibit 21 --Consumers Power Company 1973 Annual Report, hereinafter

referrec to as CP 1973 Annual Report, pp.1 and 29).

Consumers is a fully integrated mzjor investor-owned public utility
involved in the generation, transmission, distribution and sale of electric
power both at wholesale and retail. (DJ-Exhibits 18, 19, 21, 109, 204A and
B, CP 1973 Annual Report, and "Consumers Power Company Annual Report o
the Federal Power Commission for the year ended December 31, 1973" (herein-
after referred to as Consumers FPC Report, pp.410-413)). Consumers is
engaged aisc in transmilting power 0 and receiving power from Indiana and
Ohio (Aymond - Tr.56560 and Consumers' FPC Report, p.424A) and is in-
volved with the Detroit Edison Company in exchanging power with Ontario-

Hydro (CJ-Exhibit 66 and Consumers FPC Report, p.424).
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VIII-6

In 1973, Consumers' total electric operating revenue was $495, 722, 240;
net electric income was $87,462,915; total electric sales equaled 24.1 billion
kilowatt hours; peak load was 4,394,295 kilowatts; generation capacity was
5,291,900 kilowatts and electric customers numbered 1,160,840 (CP 1973

Annual Report, pp.18, 26, and 28).

B. Electric Systems Operating in the Relevant Market

The electric utility industry in the State of Michigan is divided into
two distinct electric regions: Upper Peninsula and Lower Peninsula (DJ-

Exhibit - 204A and B).

Consumers’' operations are carried out over most of the Lower Peninsula,
except for the Eastern section which is served by Detroit Edison and a small
section in Southwestern Michigan which is served by the Indiana and Michigan
Electric Company and the Michigan Gas and Electric Company, both subsidi-
aries of the American Electric Power Company (DJ-Exhibits 18, 19, 204A and

B).

There are 23 municipal systems in the relevant market area serving

approximately 146,744 customers (Paul - Tr.7805, DJ-Exhibit 19, and
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RLP - Exhibit 11302). Consumers serves within the corporate limits of two

of these municipals, Bay City and Traverse City (Paul - Tr.7806).

There are 10 distribution cooperatives and 2 generation and transmission
cooperatives in Michigan's Lower Peninsula serving 111,000 customers (Paul -

Tr.7842, 7843, DJ-Exhibits 19, 20, and 204A and B).

There are three investor-owned utilities in the relevant market. They
include Consumers Power Company, Alpena Power Company, and Edison
Sault Power Company (DJ-Exhibits 19, 109, and 204B). The smallest of
them, Alpena, has 12,600 metered accounts and its only interconnection is

with Consumers (Fletcher - Tr.4326, 4255, 4275).
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Ceneration Systems in the Relevant Market

3.

Consumers Power Company

Net Kilowatts of Generation (Uniform Statistical Reports,
1973, 1972, 1971 and CP 1973 Annual Report p.28; See

Appendix B).

TYPE

Steam
Fossil
Nuclear

Combustion
Turbine

Hydroelectric
Pumped Storage

Te

Largest Unit

# of Units
500+Mw

1973

2,816,00¢
886,700
449,400
130,600
1,009,200

5,291,900

700,000

5 ({1 under
Canstruction)

YEAR

1972

2,846,000
886,700
449,400
130,600

0

1971

2,986,000
75,000
449,450
13C, 550

0

4,312,700 *3,641,000

585,000

5 (4 under
Construction)

372,000

4 (5 under
Construction

*This figure 'oes not reflect the net kilowatt generating
capacity of Allegan Station, which is 2,485, thus re-
sulting in a total of 3,643,485,
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Consumers has approximately 1300 Mw of additional planned nuclear
generation and 2100 Mw of planned conventional steam generation (1973
Uniforn: Statistical Report, p.E.20). Consumers' nuclear units at the
Midland Plant are sized at 482 Mw(e) and 818 Mw(e), respectively
(Stafford - Tr.9244) . Consumers has four conventicnal steam plants of 500
Mw or more (1973 Uniform Statistical Report E-18), a nuclear unit at Pali-
sades sized at 811 Mw (see above), gas turbine generators with a total
capacity of 237 Mw (see above) and six pumped storage units sized at
approximately 168 Mw each (see above and p.E-20). In addition, Con-
sumcrs has several smaller conventional steam generators, one smaller
nuclear generator, several smaller gas turbine generators and several

small hydro generati_rs (see above).

2. Other Investor-Owned Utilities, Municipals and
Qggeran’vu

The municipals, cooperatives and other investor-owned utilities

43/
cumulatively have approximately 1/5 of total generaticn of Consumers —  (See

Amendment 19 to Consumers Application for the Micland Licenses, gquestion
and answer 9; and DJ-Exhibit 109). In 1971 the approximate total generation

capacity of these entities was 330,150 kw. (See above and DJ-178). Six of

43/ For a compariscn of the total generation of Consumers with others, see
the tables in section IX, infra.
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the municipals and one cooperative did not have any generation (see abc *
and RLP Exhibit - 11397). Ten of the municipal systems having generation
had a capacity of 10,000 kw or less (see above). One of the two small
investor-owned utilities had four small hydro units with a generating
capacity of 6,800 kw (see above, Fletcher - Tr.4256 and DJ-Exhibit .08) .
The largest generator operated by these entities is Lansing's 160 Mw unit.
(Brush - Tr.2081). Many of the other generators cperated by these entities
are very small gas turbines, diesels, and hydros. (DJ-Exhibit 108).

None of these systems presently owns or has access to nuclear power

(see above, DJ-Exhibits 18, 108, 109, and Aymond - Tr.6644).



b2~

’ D. Transmission Systems in the Relevant Market
VIII-12 Consumers

Consumers owns and controls most of the high voltage
transmission lines in the relevant market area. (Aymond -

Tr.6651, DJ-Exhibits 1, 18, and 20).

Transmission Lines (Uniform Statistical Reports 1973, 1972, 1%71)

1973 1972 91
345 kv Circuit miles 1,421.75 964.28 787.08
Pole miles 814.25 499.02 396.89
138 kv Circuit miles 3,338.74 3,217.60 3,188.46
Pole miles 3,020.31 2,937.08 2,915.38
120 kv Circuit miles 23.59 ’ .
Pole miles 20.93 . "
46 kv Circuit miles 4,198.30 4.137.31 4,052.45

Pole miles 4.011.25 3,959,.49 3,881.46
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VIII-15

Transmission Systems Other Than Consumers & Detroit Edison

Voltage Class
( Circuit Miles By Voltage )

345kv 138kv 120kv 69kv or less
Investor Owned (DJ-Exhibits 1, 108, 109 and Electrical Worid Directory of Electric Utilities, 1972-73

Edition, McGraw-Hill, See Appendix C).

Alpena Power Co. (1971) 0 11 0 38
Edison Sault Electric Co. ( " ) 0 0 0 278
**Cooperatives (DJ-Exhibit 1, 20, 109 and Electrical World Directory of Electric Utilities, 1972-73 Edition)

*Northern Michigan Electric
Cooperative, Inc. (1971) 0 0 0 461

*Wolverine Electric
Cooperative, Inc. ( " ) 0 0 0 717

Southeastern Michigan
Rurai Electric Coop. ( " ) 0 0 0 0

***Municipals (DJ-Exhibits 1, 108, 109 and Electrical World Directory of Eleciric Utilities, 1972-73 Edition)
Lansing (1971)(Brush - Tr.2324) 0 27 0 0

Charlevoix ( " ) 0 0 0 32
Hillsdale ( " ) 0 0 0 107
Petoskey ( " ) 0 0 0 4.5
Sturgis (" ) 0 0 0 19.8
Traverse City ( " ) 0 0 0 1.25

(For an explanation of the asterisked material see following page)
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VIII-16 *Northern and Wolverine have approximately 40 miles of 138 kv which
they are operating at 69 kv and some additional 138 kv proposed (DJ-Exhibit

20 and Steinbrecher - Tr.1135).

VIII-17 *=*Al] other cooperatives in the relevant geographic area are distri-

bution cooperatives and have 9 miles of transmission line.

VIII-18 ***The remaining 17 municipal systems within the relevant geographic

arez do not own transmission lines.
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VIII-19 E. Consumers' Sales and Revenues
1973 1972 1971
Number of
Customers' 1,180,840 1,147,507 1,112,607
KWH Sales®  24.1 billion  22.1 billion 20.5 billion

Total Operat-
ing Rev.>  $495,722,560  $416,994,066  $59,843,411

4

Net Income $87,462,915 $69,405,227 $59,843,411

1. Consumers Annual Report, p.28.
2. Consumers Annual Report, p.28.
3. Consumers Annual Report, pp.i8 and 26.

4. Consumers Annual Report, pp.18 and 26.

VIII-20 This indicates that the Applicant experienced an increase of 9.2% in
sales from 1972 to 1973. This resulted in an 18.9% increase in total operating

revenue and a 26.2% increase in net income.
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F. Applicant's Intersystem Relationships

Utilities have found it necessary to expand their coordinating

- efforts to fully exploit the savings promised by modern technology reliability

VIII-22

VIII-23

while at the same time reduces costs. As technology continues to provide
opportunities for increasing reliability and reducing cost, these latest
developments” ...will not preclude the continued interchange of emergency

44
short term, diversity a: d economy power between systems."—

These ancillary arrangements are more important than ever in
providing utilities access to the promised benefits of modern technology.
For example, Mr. W. Jack Mosley, Vice I -esident of Consumers Power
Company, in charge of electric planning, testified that "...the bulk power
supply of Consumers Power Company is r ade available to its customers at
a lower cost and with better reliability because of these interconnections

than could b2 done under any other alternative." (Mosley - Tr.8516).

Mr. Mosley further testified that: "...the reason we huve
(interccanections) are for two reasons: to enhance the stability and reliability
of our system; and, as an economic thing to de in the development of sur

power supply” (Mosley - Tr.8652).

44/ NPS II-2-23, I-1-21 (1970).
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VIII-24 Consumers first intersystem interconnection with Detroit Edison was
s 138 KV tie for the purpose of exchanging emergency and surplus power.
Other interconnections were added in 1949 and again in 1952, but coordi-
nation developed to the point where the companies agreed to share reserves,
and operate in parallel. In 1962 the two companies signed an Electric Power
Pooling Agreement which provided for pooied operations, coordination of
planning, and the joint construction of electric generating and transmitting
facilities .ﬁ/ The formal agreement served to emphasize that in the long run

interconnections were vital for efficient operaiions:

VIII-25 "The plan is simply the extension of a long-standing endeavor
on the part of -oth Detroit Edison and Consumers Power to achieve the
lowezt possib.. operating and capital costs..... Broadly, purposes of
the plan are:

To perpetuate economy and dependability in production
and transmission of electric power

To facilitate supplying emergency power as needed in
cases of storm damage or other disruption

T advance the art and science of interconnection through
turther integration of the existing Michigan state-wide
slectric transmission network."4%/

45/ NPS, II-2-101, 1970.

46/ Memorandum concerning the Electric Power Pecoling Program of
Consumers Power Company and the Detroit Edison Company, pre-
pared for the Michigan Congressional Delegation; DJ-Exhibit 68.
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The Mational Power Survey has summarized the maicr features of this

interconnection agreemen: as follows:

"This agreement provides for pocled cperations, coordination of
planning and comstruction of electric gemerating and transmitting additions,
the rendering of mutual assistance during emergencies, and effecting of
maximum econemy in providing the electrical requirements of each system
From the inception of the agreement, the parties have engaged in continuous
‘nterchange of energy on an economy basis and have practiced joint planning
of system development and cperation. Consumers and Detroit Edison are
tied Dy extensive 138 kv and 345 kv lines.” (National Power Survey, Volume

[I-2-101 and DJ-Exhibits 1 and 210).

The two systems are interconnected through four extra high voitage
transmission lines at 120 kv and 138 kv (DH Exhibit 108, p.338; Aymond -
Tr.5638). Moreover, as the sole members of the Michigan Poecl, Consumers
plans generaticn and transmission additions f0 its system only in conjunction
with the Detroit Edison Company (Amendment #19 - Application for Midland
Units 1 and I - questions anc answors #3 and #4). Thus, Consumers and
Detroit Edison operate their systems as a coorcdinated unit (Amencment

#1939 - question ancd answer #7) .
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VII1-29 In 1960 Consumers became a party to two separate agreements which
provided increased opportunities for assuring the delivery of reliable and
low-cost power. Joining De roit Edison, which has had an interconnection
with the Hydro-Electric Power Commission of Ontario since 1953, Consumers
agreed to provide emergency assistance, exchange surplus energy, and
also to coordinate reserves, maintenance, and development. (DJ-Exhibit 73;

Applicant Exhibit - 11, 106).

VIII-30 [n that same year Consumers and Detroit Edison representing the
Michigan Pool signed an interconnection agreement with its neighboring
utilities including American Electric Power, Commonwealth Edison Company,
Northern Indiana Public Service Company, and the Toledo Edison Company .

(Applicant Exhibits - 11, 108, and 11, 109; and DJ-Exhibit 76) .

VIII-31 A three year study concluded that two extra high voltage lines of
345 kv would be necessary to achieve the maximum benefits to all partici-
pants. The benefits expected by Consumers as a result of this agreement
were summarized in a petition to the Michigan Public Service Commission

as follows:
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(a) The proposed agreements will permit a saving on the
part of the petitioners of substantial amounts of in-
vested capital in fixed assets;

(b) They will assure a supply of electric energy during
periods of emergency on the systems of the petitioners;

(¢) They will permit the interchange of economy energy to
the mutual benefit of the interconnected utilities;

(d) They will provide a source of reliable bulk power
supply when needec “y the petitioners;

(e) They will permit the saving on the part of the petitioners
of substantial cperating costs annually;

€3} They will permit coordination of the scheduled maintenance
of large generating units of the petitioners; and

(g) They will permit the utilization of time-zone and seasonal
diversity .47/
In pursuit of further coordination Consumers became a party to the
East Central Reliability Coordination Agreement (ECAR) in 1967.47—A/ Formed
to further augment the bulk power supplv reli-“:':4- i=n the East Central
Region, ECAR is one of the 9 major regional electric utility organ.zations

which on June 1, 1968 established the National Electric Reliability Council

47/ In the Matter of the Petition of Consumers Power Company, the
Detroit Edison Company and Indiana and Michigan Electric Company,
for approval of proposed agreements for the purpose of establishing
certain interconnecting services and transactions, Before the Michigan
Public Service Commission, March 10, 1966 (See Apendix D).

47A/ NPS, 1I-2-50, 1970; East Central Area Coordinating Agreements and
Supplemental Agreements as reported in NPS, [I-2-117, 1970.
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(NERC) %/ The primary purpose of NERC is to encourage and assist the
development of inter: egional reliability arrangements among the regional
organizations of their members. ECAR members have entered into inter-
area reliability coordination agreements with the four regioral organizations
continguous to ECAR, namely, Mid-America Interpoci Network (MAIN); and
Northeast Power Cordinating Council (NPCC). In addition the Michigan
Companies (Consumers Power Co. and Detroit Edison Co.) are interconnected

49
with Ontario Hydro, which in turn is 2 member of NPCC .—'/

While neither ECAR nor NERC are responsible for the day-to-day
operation of power systems, they do develop policies, procedures, : 1d
criteria that allow a review of the bulk power supply plans of their members,
simulate systems' performance, coordinate maintenance, determine spinning
reserve requirements for each system, and improve communication facilities

between and among the systems.

Mr. Mosley stated that ‘he purpose of ECAR was one of ".. . setting up

~riteria and setting up standards for system development and operation which

48/ National Electric Reliability Council Agreement, Dated as of June 1,
1968 as amended on January 21, 1970, August 5, 1970 and July 19,
1972 (NPS, 1I-2-51, 1970).

49/ East Central Area Reliability Cocrdination Agreements, dated August 1,
1967 and Supplemental Agreements, dated October 20, 1367 and April 7,
1970 (DJ-Exhibit 77).
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would enhance and maintain the dependability and reliability of the inter-

counected systems" (Mosley - Tr.8522).

This array of intersystem agreements reveals that Consumers does
not cperaie its system in isolation. Rather Applicant coordinates its
operations, primarily through the Michigan Pool. To a limited degree,
Consumers is also interconnected with Lansing, Holland, and the Edison
Sauit Electric Ccmpany (Applicant Exhibits - 11, 111, and 11, 112) and
Electrical World Directory of Electric Utilities (1972-73 Edition, p.358).
The interconnections with Holland and Edison Sault are at 4u kv and the
interconnection with Lansing is at 138 kv (DJ-Exhibit 109, Brush - Tr.
2329, National Power Survey, Volume [I-2-101, 1970). Consumers' inter-
connection agreement with the City of Lansing is limited to the transfer of
energy during emergencies while the interconnection agreement with the
City of Holland involves interchanging capacity and energy (NPS, II-2-103-

140, 1970).
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