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UNITED STATES OF AMERICA

THIS DOCUMENT CONTAINS | ATOMIC ENERCY COMMISSION

POOR QUALITY PAGES

’ e "_, /
In the Matter of ; £/,
CONSUMERS POWER COMPANY ) Docket Nos. 50-329 b
) 50-330 \
Midland Flant, Units 1 and 2 )

ORDER WITH RESPECT TC VAiT:"US MOTICYS
FILED IN THIS PROCEEL: NG

The Board would like to acknowledge the receipt oi mauy
communications from interested groups and individuals urging
an early resumption of the hearing. The Board is sympathetic
to the desire to expedite the proceeding, a:d intends to do
what it can to make sure that preliuinary natters such as
identification of issues and discovery are expedited. However,
the Board feels cons’rained to comment that with respect to
the major outstanding issues =-- emergency core cooling system
and environmental matters -- the AEC staff response to the
applicant's filings has not been received, °nd that no pufpose
would be served by a hearing prior to recei. t of those responses.
This is not meant in any sense as a criticism of the staff, but
a recognition that the new regulations have given the staff
substantial new responsibilities aqd that it will take time

i
for the staff to fulfill those responsibilities.
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The petition to intervene by the State of Kanssas,

By a petition dated September 13, 1971, the State of
Kansas through its attorney general has petitioned to intervene
in this proceeding. In the alternative if the petition to
intervene is denied Kansas requests permission to join in the
pending interventions of others and in the event both the request i;
to intervene ana the request to join in pending intervention is
denied the attorney general serves notice of intention to
participaté under 10 CFR 8 2.712(c¢).

since the filing of that petition, the Commission has
published a Supplementary Notice of Hearing dated November 29,
1971, which seems, as to environmental issues, to meet an§
question of the timeliness of the petitic.:. Counsel for Kansas
has indicated to the‘Board that the Stace's interest in tﬁis
proceeding is limited to the efiect of wastecs from this reactor
on Kansas in light of the proposal to establish a permanent
high-leve’. waste repository in that State. On November 23,
the Chairman by oral order granted the petition to intervene
for the purpose of arguing the question of whether the impact
on the State of ultimate waste storage is an issue in this
proceeding and, if so, to participate fully with respect to

that issue.

In order to focus the question of K.insas' intervention,

the Board propocses to make the following ruling: the environ-

mental effects of ultimate high-level FaSte s‘orage e not -an
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issue in this proceeding; neither the annlicant in its draft
envirormental statement, nor the staff in its detailed statement
is requirced to consider the efiects of high-lcvel wastes after they
leave the reprocessing plant, nor will any party be permitted to
introduce evidence with respect thereto, or inquire into such
effects by way of interrogatory or otherwise. Pursuant to
§ 2.730(f) of the Rules of Practice, the ruling of the Board is
duly referred to the Appeals Board for furthi:r proceedings.

On or before January 13, 1972, all part.e¢s shall file any
comments or arguments with respect to the preposed ruling,
directing their attention both to the substa:ce of the ruling
and the proposed referral under 8§ 2.730(f).

2. The request by Mapleton intervenors for a referral by

the Board under § 2.730(f). In Part II of its order of August 26,
1971, the Board denied Mapleton intervenors' motion to dismiss
the application. Mapleton intervenors have ippealed the denial
of that motion and their appeal has been met by the claim on

the part of the staff that the order of the foard beirgz inter-
locutory in nature is not appealable. (The Zppeal has now been
dismissed on that ground.) Mapleton interver :rs have responded
with the request "without prejudice, and to ¢ iminate irrelevant
technicalities"” that the Board refer the ques ion to the Appeal
Board under 8 2.730(f). As indicated in our -arlier order we

think the motion is without merit. It is hig-ly technical and
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has no discernible purponse except to unds al) of the work which
has already gone into this proceeding. The power of the Board
to make referrals is one that ought to be used gparingly and

only in those circumstances in which the Board itself feels a

substantial question is raised; the request is therefore denicd.

3. Part 1A of the Board Order of August 26'(Issues.other

than the ECCS and Environmental Issues,)

(a) The order of Auzust 26 prescribeé that with
respect to issues other than ECCS and environ-
mental issues no further oral testimony would
be taken except upon the specific order of
the Board. Both the Mapleton intervenors and
the Saginaw intervenors have objected to this
portion of the order. The gist ¢f the objections
is that the order is in violation of their rights either
under the Constitution or under the A&ministrative
Procedure Act. The Board would like to restate
its bglief that the arguments based on the Constitution
are frivolous and further to state that the Adminis-
trative I'rocedure Act (5 U.S.C. & 556 (d)) specifically
provides that procedures requirin: written testimony
may be adopted except where there is prejudice to
the parties., Neither the objecticus of Saginaw inter-
venors nor those of Mapleton inte:venors set forth

any basis for a claim of prejudice. Accordingly,

the Board adheres to its earlier order.
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The August 26 order required that Saginaw intervenors'
evidence with respect to quality assurance; Saginaw
intervenors' evidence with respect to the claimed
synergistic effects of Dow effluents; and Mapleton
intervenors' evidence with respeet to their con- &,,-
tentions No. III and IV be filed on or before pR
September 15, 1971. Neither Saginaw nor Mapieton
intervenors have made any attcmpt to produce that
iestimouy, uniess the sworn testimnony of Charies

W. Huver submitted by Mapieton is intended as such.
Their inaction is apparently based on the view that

the decision of the Cou t of Appeals for the Diétrict
of Columbia in the Calvert Cliffs casc makes ifrelcvwnt
the distinction between radiological and environmental
issues as previously understood in this case. We do
not agree with that view, and, accordingly, we propose
to continue with the radiological aspects of the
proceedingz.

With respect to quality assurance the Board notes that
Saginaw intervenors did not indicate their intention

to deal with quality assurance un il well after the
hearing commenced. In the Board'=s view they havé had
ample time to prepare any materia’ on quality assurance
which they might wish to offer. Nevertheless, the

Board hereby extends Saginay intervenors' time for

.
!
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filing any evidence with respect to quality

assurance or guality control untiil December 31,

1971. At the November 23 conference the Chairman
ruled that the December 15 date specified in the
proposed order would be enforced. Because the publi-
cation of the written order has ‘een delayed, the

time hLas been extended.

With respect to synergistic effects, Saginaw
intervenors' letter of September 10, 1971, states

that they no longer regard the ma.ter of synergistic
effects as a radiological issue !ut consider that it
has been iransmuted into an environmental issue. The
Board disagrees, It may be that evidence with respect
to the synergistic effects of Dov effluents may be

a factor in the Board's consideraiion of environmental
factors; however, the question ha: been raised in

this proceeu.ng as to the validity of Part 20 of the
AEC regulations in light of the claimed effects of
radiocactive releases in combinaticon with Dow effluents.
Counsel for Saginaw intervenors r-peatedly advised the
Board in the course of the heari: s last summer that
he was negotiating with unnamed experts to examine

the list of effluents produced by Dow Chemical Company
and give testimony with respect (o them: Nothing in
the Calvert Cliffs decision or tie new Regulations

changes the posture of this procecding with respect
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to that issue. Accordingly, the Board will allow
Saginaw intervenors until December 31? 1971, to
file any testimony they have with respect to the
synergistic effects of radivactive releases with
those chemicals listed on the Dow Chemical submission.
After that time no evidence with respect to thét
matter will be received.
By the same token, the Mapleton intervenors will be
allowed until December 31, 1971, to produce their [
written testimony in support of their contentions No.
I1I and IV. Mapleton intervenors have had morc than
adequate notice that their presentations in this respect .
would be required in writing and, by any conceivable
test, have had adequate opportunity to have such
testimony prepared. The Mapl-=ton Intervenors' argument
that conteations III and IV are environmental raises
doubt as to whether they do in fact challenge the
validity of Part 20. (For the record it should be
noted that this argument is in flat contradiction to
their earlier argument that the issues were radio-
logical.) If they do intend to dc so now is the time.
The failure to file such evidence will be construed by
the Board as an abandonment of their challenge to the

validity of the regulations concerned. 1In addition,
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although it is not yet clear to the Board exactly

how the environmental effects of radiological

phenomena are to be treated for environmental purposes,

it may very well be that the failure of intervenors

to introduce the testimony at this point may fore- e/
close #»ny opportunity to introduce it later. At the ‘ﬂ 5,

i

very least the Board contemplates that it will insist \

upon a showing of good cause for re-opening as environ-
mental issues, matters as to which an adequati« oppor-
tunity i1or presentation of evidencc was given in the

radiological nearing.

In view of the uncertainty as to the intention ok the
intervenors to make any filings pursua=t to Paragrapis
¢, d and e above, the Board will now now set a date
for responses thereto, However, al an appropriate
time the Board will either issue an order on its own

motion or at the request of any of the parties.

Under Paragraph IA-4 of the urder of August 26, the Board .
left open the possihility that the rulings of the Appeal .
Board on then pending quescions mi:ht have an effect upon
other matters. Since that time th. Appeal Board has

ruled on both open questions, %< Appeal Board

ruling with respect to production of documents by the
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AEC staff does not change the status of the pro-
ceedings. However, the decisiom Ly the Appeal

Board on the documenis of the Westinghouse Corporation
seems to make necessary an evidertiary hearing on the
underlying question of the proprietary nature of

the documents. As the Board understands the ruling
of the Appeal Board, unless there is a finding by the
Atomic Safety and Licensing Doar< that the claim that
the information sought is propriecary the documents
must be made availakle to iuntervenors., We had not in
fact made such a finding because we felt that the
absence of need relieved the Board of the obligation

to do so.

At the November 23, 1671, confereace (which was
attended by counsel for Vestingho'se) it was agreed

to treat the question as though it had arisen by the
issuance of a subpoena under 8 2.720. Following that
suggestion, Westinghouse has filed a motion to quash
the subpoena on various grounds. The motion to

quash is hereby denied. On or berore January 15, 1972,
westinghouse shall file with the ..oard and se¢rve or

Mr. Cherry its arguments and suprirting data, if any,
(by affidavit) to sustain the cloc.m that the infor-

mation in question is proprietary. Unless otherwise
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ordercd by the Board, or authorized by Westinghouse,;
the infcrmation filed hy Wustinghouqushall be
subject to the same restriction on q1é¢losure as
the documents themselves. On or before January 8,
1972, Mr. Cherry shall advise counsel for Westinghouse
(and the Bourd) of the names of additioﬁal individuals
to whom he wishes to show the documents and other
information for the purpose of contesting the
proprietary nature of the documents. In :dditiéh 2
to the names « Mr. Cherry shall identify the
occupation, employment of such persons, and give such
other information as is pertinent tc the problem of
gafeguarding the contfidentinlity of the information
pending the Loard decision. If Westinghouse is agree-
able, counsel shall arrange a stipulation along the
lines of the protective order now in effect. If not,
the reasors for their objection shall be stated in
the Janua:ry 15 filing. At that time the Board will

fix a date for Mr. Cherry to submit counter arguments

and supporting information.

(a) The Board hereby rescinds that por-ion of its

August 2C order directing that intervenors file
statements within 15 days after the applicant files

its information on the emergency core cooling system.
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(b) Motion 1I of Saginaw inte.venors is denied. The
emergeney core cooling system is an unresolved issue
in this proceeding and, as has been agreed by the
parties previously, will be treated as a separate
issue for resolution. If at the close of that
portion of the hearing the Board fcels that
applicant has not satisfied the regulations, a
construction permit will not issuc. The thrust of
the motion made by Saginaw interv.nors would re-
quire that the AEC set aside or dicmiss an application
for a construction permit whenever developments during
the cciwrse of the hearing caused the staff to ask
for additional submissions. To re:guire the dismissal
of the application in such caées vould be a regression
to archaic rules of pleading and »ould not in any way

add protection to the public health and safety.

(c) On November 26, 1971, the Commission issued a notice
of a public rule making hearing with respect to
acceptance criteria for emergency core cooling systems.
It is not clear what effect that earing will have on
pending adjudicatory proceedings : uch as this, byt it
seems likely that the effect will be substantial.
Tentatively the Board has conclud-d that it shouid
concern itself only with the issu= whether the ECCS

of this reactor complies with tlhe acceptance criteria.

v
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Since the requests for discbvery filed to date

deal with guestions as to the validity of the

criteria as well as compliance, the Board denies
all pending requests without prejudice to renewal
as to matters of compliance alonz. (The Board
notes in pzssing that B&W has dropped its claim
that certain ECCS information is proprietary so
that the refusal by Mapleton intervenors to treat
it as proprietary is now mcot). At the meeting

of Counsel on January 5, 1972, Counsel should be
prepared to discuss with the Boarl what can and
should be done with respect to ECCS matters in

l.ght of the rule-making hearing.

5. Environmental Matters. The follewing schedule for

dealing with environmental procedural matters, is designed to
encourage all parties to exercise their besi efforts in good
faith to refine the contested environmental issues in this
proceeding, with a view towards disposing of those which are
ripe for hearing or other action at the earliest reasonable time,.
The Board appreciates tﬁat any schedule fixed at this time,
before the draft znd final environment.l statements are available,
and when important and difficult questions »f law are still
undecided, must recessarily be tentative axd subject to change
when the facts and guidelines are known. Jt anticipates that

applications for extensions of time or othsr relief may be
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necessary, and does not propose to s ministor sanctions so

long as the parties in fact do ex voise toeiyp b?st cfferts in
good faith.

At the same time, however, the Foard recognizes the
many differences of view among the parties in this vigorously 1
contested adversary litigation. It interds to keep tight . 1
continuing control over these proccedings, and will nbt ‘
tolerate ex parte actioin Ly any purtr in violgtion of thi$
schedule.

A. Applicant's Environrental ¥«nort,

(1) On ox before Decomber 31, 1971 orpeosing intervenors
will each serve and file 1n writing with respect
to Applicant's Ervironmental Peposs

(1) their contentions identiiy ug the
alleged inadequacies in such report,
if any;

(ii) their positions as to those issues
for which they beliecve sufricient
data is presented; and

(iii) their requests for discove 'v which
they believe is warranted v the
issues they are »aising.

(2) Responses, if any, to cpposing i:n ¢vvwnors' sub-

missions in 1(a) will be served a2 d filed on

or before January 10, 1972,
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B. Draft Detailed Statement of Envivenmental Considerations.

(1) On or hefore Jaruary 14, 1972, the ALC.staff will
serve snd file ite draft detailcei statement of
environmental consideratiocns, un.ess upon written
application on ten days' novice 0o all parties and
for good cause shown, such time %as beeu previously
extended by the Coavd,

(2) On or before February 4, 1972, corposing intervenors
will each serve and file in wriv ng with respecf\L?
the Draft Statcmeut, their countcsziions, positions
and requests, in the same form as with respect to
Applicant's Environmental Report in 1d{a) (1), (ii)
and (iii) above.

(3) Responses, if any, to opposing irn‘ervenors -ubmissions

| in 2(b) will be served and filed 2n or before
February 14, 1972,

(4) Supplemental "contentions, positiens and requests"
responsive to the comments of agencies to whom the
Draft Statement has been circulated may be made at
any time up tc February 28, 197Z2.

C. Final Detailed Statement of Lpvircimental Cons _derations.

(1) On or before March 15, 1972, the /.. staif will serve
and file its final detailed statem=nt of environmental

considerations, unless upon writte: opplication on ten
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(3)

(a)

(b)

(c)

w1

days' notice to all parties and for good cause
shown, such time has been previouslonktended

by the Board. |

On or before April 5, 1972, opposing intervenors
will each serve and file in writing with. respect

to the final statement, their contentions, ppsiéions
and requests, in the same form as with respect to
the Environmental Report in 1(a)(i), (ii) and (i;i),
and the Draft Statement in 2(b)(i), (ii) and (iii)

above,

Responses, if any, to opposing intervenors sub-

missions iu 3(b) will be served and filed on or

before April 15, 1972,

Saginaw Motions dated September 30, 1971.

Motioms I ard II are explicitly dealt with earlier in
this Order.

Motions III and IV are implicitly covered in the
Board's rulings on ECCS matters.

Motion V is denied. The Board camnot function

‘as the motion would have it do) as the

Compliance Division. If Saginaw intervenors feel
the record as to quality assurgnce, when completed,
is such as to deny the construction permit they

can request appropriate findings and conclusions.
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(e)

(f)

(

)
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Motions VII and VIII (there is no Motion VI) are
covercd by the Board's Order with respect to
environmental matters.

Motion IX is denied as burdensome on its face

without prejudice to submission of reasonable g-
requests for documents as provided under Paragraph ﬂ
S5 above.

Moticn X is denied (except as to those Interrogatories
whicih the parties have agreed to arswer) without

prejudice to the filing of on appropriate set of
interrogatories in accordance with Paragraph 5 above.

The mctior{whol!y fails to satisfy the requirement of
good cause; although it states that these interrogatories
(as tn which objections were previcusly sustained) have
been reviewed and found “directly relevant to environmental
matters," many of them seem clearly, on their face, to
involve radiological or irrelevant issues. To the

extent that interrogatories are addressed to the Staff
their Motion makes no attempt to show why the reasons
given by the Board in its June 1, 1971, rulings are

not still valid.

Motion XI is denied without prejudice to renewal

at appropriate times under Paragraph 5 above.
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(L) Motion XII and XIII are covered by the rulings

on the Westinghouse documents.

For the Atomiec Safety and Licensing Board

~
) 7 ¢

- o .=y

Arthur W. Murphy, Chairman.”

Decenber 22, 1971
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UNITED STATES OF AMERICA

ATOMIC ENERGY COMMISSION

In the Matter of

CONSUMERS POWZR CGMPANY
(Midland Plant, Units 1 and 2)

)
)
)
)

Docket Nos, 50-3229, 330

CERTIFICATE OF SERVICE

I hereby certify that copies of (1
FILED IN THIS PROCEEDING dated Decembt

EX WITH RESPECT TO VARIOUS MOTIONS

22, 1971, and (2) letter from

Mr, Murphy to Counsel of Record dated December 22, 1971, in the captioned
matter have been served on the following by deposit in the United States
mail, first class or air mail, this 22nd day of December 1971:

Arthur W, Murphy, Esq,, Chairman
Atomic Safety and Licensing Board
Columbia University School of Law
435 West 116th Stree*, Box 38
New York, New York 10027

Dr, Clark Gondman
Professor of Physics
University of Houston
3801 Cullen Boulevard
Houston, Texas TT7004

Dr. David B, Hall

Los Alamos Scientific Laboratory
P. O, Box 1663

Los Alamos, New Mexico 875hk

Dr. Stuart G, Forbes
100 Tennessee Avenue, Apt, 37
Redlands, Caliiornia $2373

Thomas F. Engelhardt, Esq.
David E, Kartalia, Esq,

Robert Newton, Esq,
Regulatory Staff Counsel

U. S. Atomic Energy Commission
Washington, D, C., 20545

Rovert Lowenstein, Esq.

Jerome E, Sharfman, Esq,
Harold F., Reis, Esq.
Lowenstein, Newman & Reis

1100 Connecticut Avenue, N, W,
Washington, D, C, 20036

Richard G, Smith, Esq,
Smith & Brooker, P, C,
703 Washington Avenue
Bay City, Michigan 48706

Harold P, Graves, Esq.

Vice President and General
Counsel

John K, Restrick, Esq,

Consumers Power Company

212 West Michigan Avenue

Jackson, Michigan 49201

Mr, R, C. Youngdahl
Senior Vice President
Consumers Power Company
212 West Michigan Avenue
Jackson, Michigan 43201

Honorable Frank 0lds, Chairman

Midland County Board »f
Supervisors

€23 St, Charles Street

Midland, Michigan L86LO
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Honorable Jerome Maslowski

Assistant Attorney General

State of Michigan

Seven Story Office Building
525 West Ottawa

lansing, Michigan 48913

Honorable Curtis G, Beck
Assistant Attorney General
State of Michigen

Seven Story Office Buildin,
505 West Ottawa

Lansing, Michigan L8913

Myron M. Cherry, Esq.
Suite 1005

109 North Dearborn Street
Chicago, Illinois 60602

Anthony Z. Roisman, Esq,
Berlin, Roisman and Kessler

1712 N Street, N, W, Lth Floor

Washington, D, C, 20036

James A, Kendall, Esq,
Currie and Kendall

135 North Saginaw Road
Midland, Michigan 48640

Dr, Wayne E, North Chairman
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Milton R, Wessel, Esq,

J. Richard Sinclair, Esq.

Allen Dezsbom, Esq,

Kaye, Scholer, Fierman, Hays
and Handler

L25 Park Avenue

New York, New York 10022

William A, Groening, Jr., Esqg.
James N, O'Connor, Esgqg.

The Dow Chemical Company

2030 Dow Center

ridland, Michigan 48640

William J. Ginster, Esq.
Merrill Building, Suite 4
Saginaw, Michigan 43602

Mr, Wendell H. Marshall
RFD No. 10, Mapleton
Midlard, Michigan L8640

Irving Like, Esq,

Reilly, Like and Schneider
200 West Main Street
Babylon, New York 11702

Honorable William H, Ward
Assistant Attorney General
State of Kansas

Midland Nuclear Power Committee Topeka, Kansas 66612

P. O, Box 335
Midland, Michigan 48640

cc: Mr, Murphy
Mr, Engelhardt
Mr, Goodrich
N. Brown
H. Smith

Barton Z, Cowan, Esq.

Eckert, Seamens, Cherin & Mellott

Porter Builciiy, 10th Floor
Pittsburgh, ennsylvania 15219
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