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In any case, the intervenors' argument is frivolous. In the absence

of a showing of prejudice, thers i3 ne ressen why the Board may net
require written testimony fn liew of oral testimony. The edoption of .
such ’naadunl ruling fs, tn fact, expressly authorfzed in sectica . 3
2.743(b) of the Commtssion’s *Rules of Practice”, which fs fa turn -«
authorized by section 7(d) of ths Administrative Procedure Act, o L

§ U.8.C. mi(‘). Tha intervanors' due process contentien, for which

they provide ne citatien of awtherity, s similarly {msubstantial. £ b~ .
See H; | 321 4. 5, 414 (1944). See alse 2 Davis, Adwinds- . © . |
tratTve atise §14.16 (1988), s 4 i 0 L

2 'mm' fuj]nvﬁq’ﬁlg sertain written evidence

Under the order of August 26, the I;ghton intervenors were to have
filed, on or before Scptasder llz 1871, thefr written evidence on
Comtentions III and IV of thair “effer of preof™ dated July 8, 1971,
%2 such evisence has been filed.  In their letter of Septacher 14, the
{ntorvenors attempt te juotify #his dafault on the ground that the
September 15 filing datn was wAreasonably short and preseribed 1n e
violatien of ‘Wé‘x,’ %o 10 GFR Part 50, K BT R O S Y

¢
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In our view, the f11ing dote of Septamber 15 was entirely reasonable
under tha circumstances of this case. The Kapieton {ntarvemors heve
hennrﬂnhéﬂxism-ghrmﬂanimm. Their :
original patition ta fatervane contained vagus anostim of potaniial

radiological hasard similar to Contentions 111 and Morenver, en
July 13, 1971, the Board specifically advised the Mapleton intervensrs
that they would be required o file written evidence with respect to
these contentions (Tr. 3210). If the intervenors had bsen reasonably
diligeat in the investigation amd preparation of their case, they weuld
have experienced mo d1fPiculty in moeting their September 15 filing
date. (IRT S CRLERE | ¢ X S
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Furtherwore, the astably  ef the Septasder 15 Mling date was ia

m way ingomsistant with Wk B te 10 CFR Part 50. Indeod, section

9.1 of Appendix D spacifieally éfrects this Beard te “proceed opedi-
tiously with the aspects of Tication related to the Commission's SCR,
Heens ing ;‘:@lt";ﬂ“‘ uRder _ ¢ Energy hc‘:' vending s“sﬂ?ﬂ
of tha applicant's environmentsl raport and the C regula staff's
dotailod ewvirommentsal sw‘,mh provision clearly applies te

the ;am of potential rad": Yegieal hazard raised hy Contentions II1

and 1Y, 4 S ol Ty : ‘
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relates, in our judgment, to an environmental fssue. We assume, i
_therefore, that the Eckert affidavit is not an ftem of evidence to 5 X

i ‘Which the staff must respond under section 1.A.3 of the Board's order i

; Of hugust 26, \ L T e

: 4. Additional witnesses ' 9 , Z_f",’;:ii;?n
We are opposed te the intervenors' attempt to expand their witness *’;‘ ,
11st to include four additional witnesses on radiological matters, R

i For the reasons stated above, we believe that the intervemors have C Ay I
forfeited any right to present evidence on Contentions III and IV, ralorn g #
which are the interveners' enly radiological contentions. Moreover, . ¥
the proposed testimony of twe of the witnesses (Whitelow and Lyon), e

e

as described in the intervenors' letter, appears to go beyond the g AW
scope of Contentions III and IV. In any event, these four witnesses
should have been identified in the July 8 "offer of proef”,

5. Additions to the record after September 30, 1971

: : < T e A e YA

.. The Board's order of August 26 contemplates no additions to the record fﬁi;»;sa;

after September 3, 1971, on fssues other than ECCS and envirommental R E

fssues. The Mapleton intervenors object to this ruling on the ground b 08 S

that “[t]he distinction between environmental and non-environmental o
fssues 1s not clear and may be subject to differing interpretations”. s

g - e S

In our view, the Board's ruling was proper. As noted above, the Beard ey
has bean directed by the Commission to proceed expeditiously with '
i aspects of the application related to the Comeission's licensing
requirements under the Atomic Energy Act pendiag submission of the
Ticant's environmental report and the staff's detailed statement.
is directive provides, in our judgment, ample authority for the

. Board's ruling. The intervenors have had many months te prepare i 2 ) e =
1 their case on "issues other than ECCS and environmental issues™. They =
} should not be permitted tc gain more time for the purpose of completing

what can be completed now. Of course, to the extent the applicant's
environmental repert and the staff's datailed statement raise mew el
issues, the intervenors should be given an appropriate amount of . . o
additional time in whizh to prepare their €ase.0n such issues. Al LA

R D - Py

The Mapleton 1ntomm Mm 2lso to the ruling ih the Beard's erder e
of MAugust 26 which requires them to file, “within 15 days after recefpt <&

of the applicant's next f111ng on ECCS”, a detailed statement of the
nature of the affirmative ECCS evidance which they intend to offer in
2 thjs proceeding. iy e
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We believe that this ruling was also proper. The intervenors cannot

reasonably defer all preparation on ECCS matters until the applicant

has made 1ts next filing. Much information on this subject 1s avail- Sk
able to the intarvenors now, and should be under review by them now. . =

We see no reason why the intervenors should not be in a position to =% '
file a substantial statement at the time specified in the Board's o WY

order, : IR . ,*5)
7. covery o iromental {ssues . ‘
The Board's order of August 26 directs all partfes to file all motfons o R
for discovery on environmental issues by September 30, 1971, and . . ?ﬁm

directs the intervenors to file, by the same date, a preliminary g
statement of their views on environmental questions. The intervenors Y

ebject to these rulinge on the ground that they are inconsistent with 't?"l,
Appendix D to 10 CFR Part 50. \ : g

We do not read Appendix D as luding all environmental discovery ‘
pendiig submission of the applicant's envirommental repert and the :

< staff's detajled statement. Much environmental discovery can take .“;3_'1,,
place now. In addition, the intervenors surely can identify what S R R Py

they now see as the environmental fssues fn this proceeding. The ' -
» of course, may be able to justify further discovery and

changes in their comtentions upon the basis of new evidence contained

in the applicant's environmental report or the staff's detailed state-

pu:t. 1‘&13. however, 1s no reason for postponing what can be done at

“ 4 t me. . X

Sincerely yours,

T o SR B SR David E. Kartalia A e
gt A s 1y Counsel for : .
L AT R AEC Regulatory Staff
cc: Anthony I. Reisman, Esq. et
Robert L tein, Esq. o 4 Pk
Richard €. Swith, Esq, bee:  0Ge Files
Hareld P. Graves, isq. - REG Central Files &
¥1liam J. Ginster, Esq. Publiec Document Room
Myren M. Cherry, Esq. DRL ]
Milten R. Wessel, Esq. DEKartalia

James A, Kendall, Esq.
- James N. 0'Commor, Esq.
- Algle A. Wells, Esq.
“Irving Like, Esq.
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