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RECONSIUZRATION OF ORDER DENYING ITS DECEMBER 7, 1972
MOTION TO QUASH SUBPOEN

1877, *hae Atomic Safety and licensineg Board (Li-

subpoena directing Westinan
*" -
IPBG AR O = Tinshous=s ) to procuce three reports— souyht by inter-

(&)

venors Saginav Valiey Nuclear Study Group et al. (intervenors). On

2cember 7, 1971, Wastinghiouse filed a motion to quash this subpoena.

ts Decerber 22, 1971 "Order with Respect to Various Motions Filed

‘roczeding,” the Licensing Board denied the liestinghouse

- Jthe nas, directed Westinghouse to submit "its
arguments 5 wmorting data, 1f any (by affidavit), to sustain the
2 that the information 1n question is proprietary." By the instant

ion, filed January 15, 1972, Westinghouse seeks reconsideration
of the Licensing Soard's orcder denying its motion to quash the subpoena.
his moticn i3 supported by 2 brief, dated January 15, 1972, and by

an "Affidavit of Robert A, Wiesemann," dated January 14, 1972 (the

JnFccordanc th the guidance of the Atomic Safety and Licensin
Appeal Soard (tre Aopeal Board) in its "Memorandum” of September 21,
4 =Y o ’ - - ~

*/ (1) WCAR 7133-L, "Investigation of Chemical Additives for Reacts

containment ray¢,” (2) WCAP 7198-L, "Eva.uat1on of Protactive
Coatinas for Use ‘n Qeactor Containment," and (3) WCAP 7459-L,
c--Elerental lodine Removal by R~sctive Sorays."
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aays o a0 ol oF avpnriatary has besn made, the Li-

e Sdade Fascmm it 8 en) '
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that the informaticn i5. in Tact, proprietary.” As noted below,

Westingnouse has. with tha instant motion, submitted information

voha Wigsemann affidavit) ‘a supoort of its claim that the repcrts

are in fact sroariztary, thus responding to the Licensine Board's

“snyfog tas motisn of auats and enabling the Licensing Beard
pread 400 s thssan’ s Inauiry contengiated by the Apoeal
e s kamseyt 21 197

dispose of this matter on tha arocunds of need, relevance ar "public
peTicy” without fipet izcartaining whether the raports are oroprietary.
s the Yassinshousa argurients in suoport of this position

@ unsond, Tz principal contenticn of Westinghouse

is that the Licensing Board snould trzat the matter of need as a threshold

inquiry, This, howgver, is plainly at odds with the controlling

guidance of the Apoeal Loard. -Westinghouse has not shown any valid

‘reason for reconsideration at this time of the Licensing Board's order

denying the mntion to quash.

As to the question of trz nroorietary nature of the revorts, West-
irqhouse takes the J20al nosition that a report is propeietary if it
ts ‘customarily #eld {1 cor”idznce by the ariainator.” The Wiesemann

affidavit is tencersd oy Jestinghouse &s svidence that the reports
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3 gt this tast and are tharafore
e beliave that Yestingnouse has correctly stated the test to be
apnlied in determining wnether the subocenaed reports are prooriatary.
That test is the ane wiich would annly if & demand for the reports

y damand ier 10 CFR 2.720 for production
s the Appeal Board has 3lrsady
2 s raaids For determining shethar
daguent ie yigtary 3tould be similzr under Section 2,720 and
o
2.783, < e ave alsQ of the view that the Jiesemann a®fidavit establishas
srama- facie that the rapores ars oropriatary,
The naxt s in disposing of this matter is to orovide the inter-
‘ 5 senand to the degtinghouse asssartion that

intarvenors elact to nut the Westingnouse assertion in issue, the
SGard siouid schedule an avidentiary sessicon $o resolve tre issue.
If the intervenors do not cheose to contest tne assertion by Westing-
house, the langihy controversy invoivina these renorts will be, in

pur view, ripe for fgrmination by an order quashing the subpoena. The







