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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

ATOMIC SAFETY AND LICEMSING APPEAL BOARD:
Algie A. Wells, Chairman

Dr., John H. Buck
Dr. Lawrence R. Quarles

)
IN THE MATTER OF
)
CONSUMERS POWER COMPANY ) DOCKET NOS, 50-329
(Midland Plant, Units 1 and 2) ) 50-330
)
)
MEMORANDUM
1/

The Atomic Safety and Licensing Board in this proceeoing— has,
under date of June 22, 1971, certified to the Appeal Board the follqwing
questions arising out of a request for production of Atomic Energy
Commission records and documents filed by the Saginaw Valley Nuclear
Study Group, intervenors in the proceeding before the Licensing Board:

I. Do the regulations preclude the disclosure of documents
which are found to be privileged?

II. Would the disclosure of the documents, in accordance
with the Board's order, be contrary to the public
interest?

I1I. Does the Freeiom of Information Act require the production
of those documents as to which the Board denied disclosure?
(The Licensing Board commented that if the answ.r to this
question is in the affirmative, then the same question
would have to be answered as to the documents covered
in question II.) ‘

1/ The proceeding before the Licensing Board is to consider whether a
permit should be issued to the applicant, Consumers Power Company,
to construct Units 1 and 2 of a nuclear generating plant at
Midland, Michigan.
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Before responding to these questions, we summarize the background.
Following the request for documents by the intervenors, the regulatory
staff made available to the intervenors a substantial number of documents
which it did not regard as privileged., These included documents upon
which the steff relied in preparing its Safety Evaluation, and copie; of
AEC Division of Compliance inspection reports for the Midlend Plnnt.-/
In addition, a large number of documents were already available to the
public in the Public Document Room., By letter dated April 29, 1971, the
staff transmitted to the Licensing Board for in camera inspectior the remaining
documents which had been requested, Some of these documents had been withheld
in toto from intervenors on the basis of a claim of privilege; the others
had been furnished with deletions claimed to be authorized by the Commission's
regulations,
By crder dated May 19, 1971, the Licensing Board found, with respect
to the documents withheld in toto, that documents falling within the
following categories need not be disclosed: (1) documents pertaining to
the Advisory Committee on Reactor Safeguards (ACRS), including reports,
draft reports, memoranda of meetings, etc.; (2) communications between the
staff and the Commission; and (3) certain miscellaneous documents involving
confidential communications between staff members, The Board held that
the remainder of the documents identified by the staff as being exempt
from disclosure should be produced, In doing so, it acknowledged that most

of those documents were "internal working papers" and, hence, privileged,.

2/ See Answer of ALC Regulatory Staff to Motion of Intervenors, dated

January 19, 1971, See also letter from AEC staff counsel to intervenors'
counsel, dated April 9, 1971.
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(The Licensing Board felt that certain letters and reports to and from
Commission consultants should be disclosed whether privileged or not, and
consequently did not reach the question of whether those documents were in
fact privileged.) The Board, in general, took the position that access to
documents should not be denied "except for good reason'" and concluded that
the staff had not made such a showing with respect to those documents.

As to the documents which were forwarded to the intervenors with deletions,
the Licensing Board followed a similar policy and ruled that, with certain
designated exceptions (relating to material not relevant to the proceeding,
or to confidential communications between staff members), portions of
records deleted by the staff should be restored and produced.

By memorandum dated May 28, 1971, the intervenors objected to the
withholding of the documents and infocrmation within the catego:ies-which
the Licensing Board permitted to be withheld. Their ground for this con-
tention was that the Freedom of Information Act required such disclosure
and that the Commission's wegulations must be interpreted in & manner not
inconsistcnt with the Freedom of Information Act.ll

The staff, by letter dated June 18, 1971, advised the licensing Board
that, pursuant to the provisions of 10 CFR §2.744(e), the Director of

Regulation objected to the production of records and documents ordered to

be produced by the Licensing Board, on the 2* t- gr-~unds that:

3/ The relationship of the Freedom of Informatiom Act to §2.744 of the
Commission's regulations is discussed in Part III cf this Memorandum.
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| The records and documents ave, in fact, internal working
papers or records or documents of the type specified in
10 CFR §9.5 and thus privileged under 10 CFR §2.744(c); and
2. As privileged records and documents, their production
would be contrary to the public interest.
The staff also advised the Licensing Board that pursuant to 10 CFR
§2.744(b), the Director of Regulation objected to the release of information
which had been deleted from various documents, on the ground that such
deletions are authorized pursuant to 10 CFR §2.744(b) (1) through (5).

Since the Licensing Board believed that the documents should be
disclosed and the deletions restored, as indicated in its May 19, 1971
order, it certified the above three questions to the Appeal Doard.

Following such referxal, the staff, on July 7, 1971, tranamit;ed
copies of the docvments which were the subject of the certification to the
Appeal P ard, By letter dated August 25, 1971, to the Appeal Board, the
staff stated that it "elected to waive its claim of privilege" with respect
to six of the documents,ﬁl and with regard to the other documents described
the considerations underlying the Director of Regulation's determination

that their production would be contrary to the public interest.

4/ These six documents were copies of Commission letters requesting the
services of consultants in connection with the staff's review of the
application for licenses for:the Midland Plant. Five were addressed
to other Government agencies, and the sixth was directed to a private
consulting firm. In waiving its claim of privilege, the staff commented
that, in its view, none of the documents was needed by the intervenors
or relevant to an issue in the proceeding.

|



-5-

p Do the regulations preclude the disclosure of documents which

are found to be privile:ed?

For reasons set forth below, we conclude that Commission regulations do
not preclude the disclosure of documents or parts of documents which are
found to be privileged,

In Licensing Board proceedings, the production of AFC records and
documents is governed by the rules appearing in §2.744 of the Commission's
Rules and Regulations. (The provisions of 10 CFR §2.744 are reproduced as
«~. pendix A to this Memorandum,) These rules, as applied to a licensing
proceeding, permit the Licensing Board to require that relevant documents,
as a general rule, be produced upon request by the moving party. Two
categories of documents, however, are subject to production only in accordance
with specified conditions, The first of the categories includes dscuments
falling within the purview of 10 CFR §2.744(b) == i.e., inspection reports
or other records the basic purpose of which is to record matters of fact
relating to license applications or licensed activities. These documents
must be produced upon a showing of need and relevancy, if the information
is not otherwise available, but certain specific information may be deleted.
By contrast, documents of the type described in §2.744(c), which comprise
the second special category =- i.e., internal working papers and other
documents exempt from public disclosure under the provisions of 10 CFR §9.5 -=

are required to be produced only in accordance with the procedures appearing

in 10 CFR §2.744(d) and (e).
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When a document falls within a category privileged under the provisions
~f 10 CFR §2.744(c), a party, under §2.744(¢) may apply for production of
such a priv''-ged document by setting forth his need fcr such document and
its relevar to the issues in the proceeding. The documents are then pro=-
duced for thu in camera inspection of the Board, so that it may determine
(1) need for and relevancy of the records and documents; (2) whether the
records and documents are, in fact, privileged; and (3) whether the production ot
such records or documents would not be contrary to the public interest and
would not adversely affect the rights of any person. If a [icensing Poard
determines under this section that documents should be released, the
Director of Regulation may, under §2.744(e), object to the Licensing Eoard's
determination on the ground that (1) need for and relevancy of the records
and documents has not been shown; or (2) the records and documents are, in
fact, privileged; or (3) that, if so, the production of the record; and
documents would be contrary to the public intereet or would adversely
affect the rights of a person or persons. Upon such objzction, the
Licensing Board must certify the matter to the Appeal Board for determinae
tion.

It is our opinion that, with respect to privileged documents, co sider=
ations of need, relevancy and the public interest must be taken inco account
in reaching a decision as to whether the documents should be produced. The
fact that documents or records are in fact privileged does not necessarily
establish that their production would be contrary to the public interest.

We note, however, that §2,744(e) ;equires that the Licensing Board, the Appeal

Board and the Commission accord grcat weight to any objection to prcduction
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by the Director of Regulation, in view of his knowledge of the adverse
effects of production on the effective performance of AEC programs and
his responsib’’’ ¢y for the effective performance of those programs.

Documents as to which scme of the contents have been deleted present
an additional dimension to the above discussion. These documents are
i~specticn reports or similar documents which are specifically dealt with
under §2.744(b) of the regulations. ‘Under that section, the Commission
has specifically decided that inspection reports and similar documents will
be produced upon a determination of need and relevancy by the Licensing
Board, if the facts recorded therein are not otherwise available to the
moving party. Five categories of intormationél are to be deleted from docu=-
ments of this type. With such deletions these documents are specifically
treated as non-privileged and not within the scope of the protective pro-
visions applicable to privileged documents under §2.744(c).

If a claim is made for restoration of the deleted material or if the
deleted material is ordered by a Licensing Board to be produced, the deleted
portions which are in dispute are, in our opinion, treated the same as
documente privileged under §2.744(c). The specific excluslon in paragraph (c)
of documents of the type described in paragraph (b) only applies to the extent

that the documents, with material deleted, are considered non-privileged, -

5/ See Appendix A. Provision is made for certificatiou to the Appeel
Board of questions whether need for and relevancy of the repurts,
records and documents have been showm, or whether the documents are
within the categories of inspection reports and similer documents
covered by §2.744(b), or that certain material shcu'd be deleted.
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(If this were not true, there would be no means for a party to obtain

review of a decision by a Licensing Board that certain material properly

has been deleted.) Therefore, with respect to the deleted informationm,

the disclosurs proviéions of §2,744(d) and fe) are applicable, and production
of the deleted material mey be re :icved if it is necessary and relevant to
the proceeding and if its production would not be contrarvy to the public
interest and would not adversely affect the rights of any person. The mere
fact that deletions are of the type authorized by §2.744(b) is aot conclusive

cg to whether the information should be produced under §2.744(d) and (e).

IT. Would the disclosure of the documents, in accordance with

the Board's order, Le contrary to the public irtorsst?

Disclosure of the presently withheld documents would, in our opirion,
be contrary to the public interest,

Before setting forth our reasons, we wish to point out that in reaching
this conclusion we have been mindful of our opinion, discussed under cuestion
I, that Commission regulations do not, under all circumstances, preclude the
disclosure of privileged documents. 1In this case, however, we have concluded
that the public interest considerations dictate that the documents in cuestion
be withheld from disclosure. Theve was no formal showing by the intervenor of
relevancy or need. We note in this connection that the regulatory stzff waived
such requirem@nt.é/ We also note that there was no public interest showing

before the Licensing Board, beyond the bare statement by the staff that

6/ Answer of AEC Regnlatory Staff to Motion of Intervenors Saginaw Valley
Nuclear Study Group, et al., dated January 19, 1871, at p. 4.



. P

"as privileged records an’ >cuments, their production would be contrary
to the public interesc. ¥ Subsequently, however, the regulatory staff

supplemented the record on the "public interest' question by its letter
8/
to the Appeal Board of August 25, 1971. As described below, we find

the considerations reflected in that letter to be persuasive.

In its August 25, 1971 letter, the staff spelled out the reasons
why, in the opinion of the Director of Regulation, disclosure of the
documents as to which privilege had not been waived would be contrary to
the public interest. The letter stated:

"The withheld documents record the development cf the ctaff's
position cn the application that is the subject of this pro-
ceeding. They reflect a process in which many individuals
participate, each of whom is free and indeed encouraced to
contribute opinions, recommendatiocns, advice, evaluations and
analyses at any stage of the staff's review of the aprlication.
They reflect, also, a process which ultimately resolves and
coordinates these various inputs throuph further analysis and
evaluation.

"The effectiveness of this process depends in large measure on
full, complete and candid communication among the participants
in the process, To expose such communication in this case to
public inspection would inhibit similar communicztion in the
future, since participants in the review process would communi=-
cate with foreknowledge that their reports, memoranda and notes
are subject to public disclosure."”

7/  AEC staff letter to Licensing Board, dated June 18, 1971,

8/  The note to paragraph (f) of §2.780 on ex parte communications provides
that matters certified to the Atomic Safety and Licensing Appeal Board
pursuant tc §2.744 (b) and (e) are not deemed to involve substantive
matters at issue in a proceeding. Pursuant to that provision, the
Director of Regulation's attention was invited by the Appeal Board
to the fact that the basis for his determination that production of
the documents in question was contrary to thepublic interest was not
clear.
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The letter also notes that such facts important to the health and safety
determinations to be made in this proceeding as are intertwined with the
views expressed in the withheid documents are set forth in other documents
which are available to :he parties.

We -ind, after examination of the presently withheld documents, that
they are internal working papers, within the meaning of 10 CFR §2.4(o), and
consequently privileged. We believe that the factors cited by the staff as
a basis for the Director of Regulation's public interest finding in this
proceeding constitute cogent and persuasive consideratione which compel a
conclusion, under the facts of this case, that production of these internal
working papers would be contrary to the public interest. The fact that scme
of these documents contain information which may be of little or no signiiie-
cance should not be a basis for their release, under circumstances‘vhere
reiease might reasonably be expected to produce the adverse effects on the
regulacory process cited by the staff, and where no compelling reason or
need for disclosure has been presented. Accordingly, teking into account
the "great weigut'" we are required to accord to the public interest finding
of the Director of Regulation, we conclude that production of the withheld
documents in this proceeding would be contrary to the public interest,

With respect to documents which had been made available with deletions, we
find that the deleted material, to the extent relevant to this proceedinsz,
was properly withheld cn the same basis. (Deletions based on relevancy are

discussed in this Memorandum under Question III,)



II1, Does the Freedom of Information Act require the production of

those documents as to whi~h the Board denied disclosure?

Since we have authorized the withholding of more documents than did
the Licensing Board, we will answer this question with respect to all the
documents, or portions of documents, as to which either the Licensing Doard
or the Appeal Board has denied disclosure. In doing so, we will describ:>
what we consider to be the relationship between the Freedom of Information
Act and the Commission's rules and regulations governing the availability of
AEC records and documents in a quasi-judicial proceeding.

The Appeal Board is of the opinion that information which is not
relevant to a matter at issue should not be involved in the discovery
aspects of a quasi-judicial proceeding. Ve view the Licensing Board's denial
of access to certein infermation on ‘rounds of relevancy to be an ngroptiate
exercise of discretion under §2,744, whether or not such information apart
from this licensing proceeding might be subject to disclosure under the
Freedom of Information Act,

Turning now to the question of documents which are relevant to the
matters at issue in this proceeding, we read the exemptions from disclosure
in §2.744 as consistent with the exemptions from disclosure included in
the Freedom of Information Act and in 10 CFR Part 9 of the Commission's
regulations. Indeed, Section 2,744 provides for the production of certain

documents (those described in Section 2.744(b)) which might be considered

as falling within a Freedom of Information Act exemption,



On the basis of the foregoing, we conclude that «-

(1) since production of documents which are not relevant
should not be considered in the context of a quasi-
jJudicial proceeding; and

(2) since the relevant documents or portions thereof which
have not been made available are validly withheld under
10 CFR §2.744 of the Commission's regulations because of

persuasive public interest considerations,

==the production of these documents in this quasi-judicial proceeding is

not required by the Freedom of Information Act.

ATOM1C SAFETY AND LICENSING APPEAL EOQARD

J X,
! / N
BY: J}/‘/ /’/ /i/' —_— \v} /// FLTA ~A

William L. Woodard
Assistant Executive Secretary

Attachment:
Appendix A - "Production of AEC
Records and Documents'

Dated:  September 3, 1G71




§2.714 Production of AEC recorls and
mients,

(a) AEC recerds and documents, ex-
cept internal workine papers and other
records of the tyre chich are cxempt
from public dizelosure under 305 cf this
chapter, will be produced upon request
for inspection and copying ¢r pliotn-
graphing.

(b) An application by a rarty to a
proceeding for the production of Com.
mission nspectien rerorts and other
records ard decuments, the basiz pur-
pore of which is to record matters of fact
relating to license applieations or liconzed
act'vities, shall ke addiessed to the pre-
siding officer in writing and shall set forth
the nead of tha party for such documents
and the relevancy thereof to the issues
in the proceeding  Such applications
shall be processed o3 motions in as:ord-
ance with §2.730 (a) throuzh (d),

Inspection reports and records and docue

ments which are the subject of suca ap-
plications will »e produced for the in
camera inspection of the presiding oficer
exclusively and onl» to the exient necose
sary for .he datermination of neced and
relsvancy of tae TeEosis, records, and
documents, end whetior the reports,
records, and documoants are within the
categories deseribed in this parazraph,
Upen a determin. tion of need and rele-
vaney ty the prastding olleer, such ine
speciion reporis and such records and
documonts vill be produced If the facts
revorded Piarsin are not otherwisa avails
adie 1 the moviny party, Proc
sachirepores, vecords, \nd o Wlnents
be subject to the delotion of*

(1 Opinions, evaluations, ana‘yvses, da.
liberations, recocoimendations or
advice;

(Z) Information ziven in confidence
(whether specificaliy £ enin ceificence
O uncer circum=intinus whcre it G be
reasonably concludsd that the in’ 1M
tion was given in confiden ) and names
of individuals, other thar £C perzonnel,
providing such confidential information;

(3) References to resords and docu-
ments which may be withheld from public
dizclosure;

(4) Information of a proprietary na-
ture; and

(5) Other information, Including
classified information, privilegzed under
§95 of this chapter and/or paragraph
(¢) of this secticn.

If the General Lfanacer or the Director
of Regulation, as appreopriate, objects to
authorizing producuon of the reports,

records and documents on the ground
that nced for and relevaney of the
reports, racords, and documents have not
been shown, or that the reports, records
and decuments are not within the cate-
gories described in this paragraph, or
that certain material should be delcted,
th: matter shall, prior to any rling
c.dering producticn, be certified to the
Commission or the Atomic Safety and
Licensing Appeal Board, as appropriate,
for determination,

—
\
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(¢) Internal working papers and re .-
ords and decuments of tie type specinied
in §9.5 of this chapter, inciuding sts,
digests and sun»naries thereaf and reier-
ences thercio, but not inciuding reports,
records and Jocuments deseribed in para-
graph (b) of this section, will be treated
as privileged documients and cexempt from
C'selosure execpt in accordance with
paragraphs (1) and (e) of this section.

(d) An anplication by a party to a
proceeding for the production of AEC
records and documenis deseribed in par-
agraph (c) c¢f this section £hall be ad-

- dressed to the presiding oficer in writ-

ing and shzll set forth the need of the
party for such records and documents
and the relevancy thereof to the issues
in the proceading. Such anplicstions shall
be processzd as motions in zocordance
with § 2930 (2) throurh (d). Records
and documents covered Ly such applica=
tions will be preduced for tie in camera
inspection of the presiding oificer exclu-
sively and only to the extent necessary
to determine (1) need for and rclevaney
of . the records and docuinents, (2)
whether the records and documents are
in fact internal working PApers or recs
ords or documents of the type specified
In £95 of this chanter ard thus privi-
leged under paragiaph (¢) of this sce-
tion, and (3) whe.her the production of
a record or document privilegzed under
paragraph (¢) would not ba contrary to
the public interest and would not ade-
versely affect the rights of any person,

(e) Upen a determinztion by the pre-
siding oflicer that the moving party has
demonstrated need for and relevancey of
the records and docuinents and that the
procuctien of records and coecunents
privileged under paragrash f¢) of this
seclion would not be eontra ry to the pub-
lic interest and would not adversely af-
fect the righis of any pcisen, the Gene
eral Manoager or the Dircelor of Rezula-
tion. as anprepriate, w2l C.iiCr authornize
production of such records and cdocu-
ments or state any objection to produce
tien. If the General Manager or the
Director of Rerulation, as apprepriate,
obiects to autherizing production of such
records and cocumenis ca the ground
that (1) necd for and relevancy of the
records and documents have not been
shown; or (2) the reecerds and docue
ments are in fact internai wo ' ing papcrs
or records or documentsofth  ype speci-
fied in §9.5 of this chapier and thus
privileged under paragraph (¢) of this
section; or (2) that, if privilered, the
procduction of the records and documents
would be contrary to the public interest
or would adversely affect the rights of a
person or persons, the mautter shall, prior

to any .uling ordering production there-
of, be certificd to the Comunission or the
Atomic Safety and Licensing Appeal
Board, as appropriate. for determina-
tion, In view of their knowledze of the
adverse effects of production on the ef-
fective performance of AEC programs,
and their responsibilities ‘or the effec-
tive performance of thore prozrams, an
objection to preduction by the General
Manager or tue Director of Rezulation
will be accorded great <weitht by the
presiding oflicer, the Atlomic Safety and
Licensing Appeal Doard and the Come-
mission.

(1) A ruling be the presiding o™ .
the Atemic Safety ang Licensing Ap;:-
Loard, or the Commission, for the b5
duction of AEC records and dccumen
will spceily the time, place ard mars
of production. The presidine oflicer, *.
Atomic Safety and Licensing App:
Eoard, or the Comnission may make ar
order which justice requires to prote
against anuoyance, embarrassment, -
oppression,

(7) Notwithstand ne the provisions .
§§ 2.3 and 9.10(a) of this chapter, in ar
eonilict between thiese sections and ar
other provision of this chapter, this sec
lion governs.
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