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UNITED STATES OF AMERICA
NUCLEAR REGULATCRY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of ;

CONSUMERS POWER COMPAMY ) Docket Mos. 50-329
.50-330

(Midland Plant, Units 1 and 2) ;

NUCLEAR REGULATORY COMMISSION STAFF'S BRIEF
IN OPPOSITION TO INTERVENORS' EXCEPTIONS TO THE
LICENSING BOARD ORDER OF SEPTEMBER 23, 1977

STATEMENT OF THE CASE

The Consumers Power Company (Consumers) made its initial application
for comstruction permits to consiruct two pressurized water nuclear
reactors at Midland, Michigam, om January 13, 1362, Unit tlo. 1 is
designed to have a gross electrical output of 506 e and will also
generate large quantities of process steam. Unit No. 2 will have a
gross electrical output of 855 Mie. Construction permits were issued
to Consumers on December 14, 1972.

On July 21, 1976, after review of the orders cf the I.S. Atomic
Enerqy Commissiow gramting censtruction permits for the Midland
facility, the Cosrt of Appeals for the District of Columbia Circuit

in lelson Aeschliman, 2t al. v. U.S. 'luclear Regquiatory Commissicn.

547 F.2d 622 (D.C. Cir., 1578), cert. granted sub nom. Consumers

Power Compamy v. Xescaliman, 45 U.S.L.W. 3570 (February 22, 1977)

(Aeschliman! resamded a number cf issues to the NHuclear Reculatory



Commission (Commission) for consideration, specifically, the fuel
cycle issue adjudicated by the United States Court of Appeals for
the District of Columbia Circuit in Hatural Resources Defense Counsel,

et al. v. U.S. Nuclear Requlatory Commission, 547 F.2d 633 (D.C.

Cir., 1976), the issue of energy conservation, the issue of a
clarified letter from the Advisory Committee on Reactor Séfeguards
(ACRS), and the issue of changed circumstances regarding Dow's need
for porcess steam.
s

3. By the Commission's Memorandum and Order of August 16, 1976 .-U the
Cosmission reconvened the Atomic Safety and Licensing Board (Board)
in this proceeding and directed it to consider the fuel cycle issue
rﬁnded by the Court of Appeals in accordance with the General Statement
of Policy on Envircrmental Effects of the Uranium Fuel Cycle (41 Fed.
Reg. 34707, August 16, 1976) (General Statement of Policy) to determine
whether the outstanding construction permits for the Midland Plant
should be continued, modified or suspended until an interim fuel cycle

rule has been made effective.

_1/ Consumers Power Company (Midland Plant, Units 1 and 2), CLI-76-11
4 NRC 65 (August 16, 1976).
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The mandate in the Aeschliman case issued on September 3, 1976, and
upon issuance, the Commission, expanded its instructions to the Licensing

Board by its Memorandwn and Order of September 14, 1976:’—/ There, the
Commission directed the Licensing Board to consider all issues remanced

to the Commission by Aeschliman.

The Commission, by its Memorandum and Order of November S, 1976.1/
fnstructed the Licensing Board to defer its consideration of the fuel
cycle issue pending aaticipated adoption of an interim fuel cycle rule
based on the Commission's decision in Seabrook.‘-/ 8y its Memorandum
and Order to the Licemsing Board on November 5, 1976, the Commission
reaffirmed that the Licensing Board was to continue its inquiry into

the remaining Aeschliman issues.

The Licensing Board established procedures and scheduled hearings
to take testimomy on these issues. Hearings commenced in Midland,
Michigan, on November 30, 1976.

bl
2/ Consumers Poysr_ Company [Midland Plant, Units 1 and 2), CLI-76-14
4 NRC 1682, 167/ _Novemer 5,.1976).

3 Consumers Power Company (Micdland Plant, Units 1 and 2), CLI-76-12
4 NRC 474, 475 {Nov=sper 5, 1976 .

Y puniic Service “omoanv of New Hampsni-e, et al. (Seabrook Station,
Units T and 2), CLI-76-17 & NRC 457 THovember 3, 1976).



The parties represented at the hearings were Consumers Power Company
(Consumers), Dow Chemical Company (Dow), A1l Intervenors Other Than

Dow (intervenors) and the NRC Staff (Staff).

After four hearings days, the hearings were moved to Chicago, Illinois,
with hearings running irtermittently until May 13, 1977, when the record
on the suspension gquestion wasﬁclosed.-s-/ The interim fuel cycle rule,
referred to be the Commission when it instructed the Licensing Board

to defer consideration of the fuel cycle, has been issued. (42 Fed.

Reg. 13803, March 14, 1977). Accordingly, the Midland Appeal Board
direc.ted the Licensing Board to take up the fuel cycle issue when it
restrikes the cost-benefit balance for the Midland facility in connection
with the other issues befgre it at the remand proceeding.-s—/

With regard to the issue of a clarified ACRS letter, the Licensing
8oard returned the original ACRS repert, which was the subject of the

L It should be noted that Consumers fiied a "Petition for a Writ of
Certiorari to the Unitsd States Court of Appeals for the District
of Colembia Circuit” ias the Supreme Court of tre United States.
On February 22, 1977, the Supreme Court issued an Order grarting
the petitiom for certigrari and tnereby taking review of every
issue remanded for proceedings before the Nuclear Reguaitory
Commission by the Aeschliman decision. On March 4, 1977,
Consumers filed a Motien before the Commiscion seekirg a stay of
orders in light of the changed circumstances, namely, the grant
of certiorari by the Sapreme Court. The Acpeal Board denied
Consumers' Motiom. Ses Consumers Power Company (Midland Plant,
Units 1 and 2°, ALAB-3S 5 NRC 772 (Acril 29, 1977).

&/ éénsunrs Pawer Company (Midland Plant, Units 1 and 2), ALAB-396
§ NRC 11471, 1142,



Aeschliman decision, ts the ACRS by a Board letter of October 14, 1976.
In response to the Board's letter, the ACRS issued a "Supplemental Repert
on Midland Plant, Units 1 and 2" dated November 18, 1976. By letter
dated January 28, 1977 to the ACRS, the Board raised three areas of
comment on the November 18, 1976 response. In a March 16, 1977 letter

to the Chairman of the Kuclear Regulatory Commission, the ACRS responded
to these further requests of the Licensing Board.

The Staff has issued draft and final supplements to the original environ-
mental statement regarding the Midland Plant. The "Final Supplement

to the Fina! Environmental Statement related to Construction of Midland
Plant Units 1 and 2" (FES) was issued in June, 1977.

The Staff issued its "Supplement No. 2 to the Safety Evaluation of the
Midland Plant Umits 1 and 2* in July, 1977. This supplement deals with
the 11 items identified by the ACRS in its November 18, 1976 lettar.

Findings of Fact and Conclusions of Law were filed by all parties to
the proceeding and, om September 23, 1377, the Licensing Board issued
its Order declining to modify or suspend the Midiand licenses pending
the outcome of the remand proceeding.



o ———— - — e

Intervenors filed their “"Exceptions to Licensing Board Decision of
September 23, 1977* (Intervenors' Exceptions) on September 3C, 1977
and "Intervenors' Brief in Support of Exceptions to Licensing Board
Decision of September 23, 1977" (Intervenors' Brief) on October 23,
1977. By Order of Novesber 2, 1977, the Apneal Board required that
briefs in oppositiom to Intervenors' fillings be delivered to the
Appeal Board and other parties in hand by November 14, 1977 and cal-
endared oral argument in Chicago on November 17, 1977.

STATEMENT OF THE ISSUE

The conclusion by the Licensing Board to permit continued construction
of the Midland facility pending the ocutcome of the remand proceeding
is correct and showld be upheld.



I. THE LEGAL CONTEXT

The Commission identified the legal standards to be applied to
the remanded issues in the suspension proceeding in its General
Statement of Policy. There, the Commission discussed the gquestion
of suspension in light of the inadequate examination of the fuel
cycle issue and noted that "resolution of this question turns on

equitable factors well established in prior practice and case Iaw“.Z/
Such factors included: 1) the significance of adverse environ-

mental imp :t in the interim; 2) the need for the project;

3) the foreclosure of reasonable alternatives by interim
constriction; 4) the effects of delay; 5) the possibility that the
cost-benefit balance would be tiTted through increased investment
in the interim; 8) gemeral public policy concemns; 7) the extent
of the NEPA violation; and 8) the timeliness of the objections.

While the Commission's General Statement of Policy identified these
equitable factors as bearing specifically on the question of
whether a suspension or modification of a construction permit was
in order on fuel cycle grounds, the same factors are applicable to

the question of suspension or modification of the construction

Y General Statesert of Poiicy, p. 9.




permits during consideration of the other remanded issues, namely,
energy conservation, the ACRS letter, and changed circumstances
regarding Dow's need for steam. The Commission decision in
Seabrook confirms this position. The suspension question presented
in Seabrook was broader than the gquestion of suspension of fuel cycle
grounds alone. In that context, the Commission expressed the follow-
ing view: : v
| . « . the question of suspension of the permits herein
nust at the Teast be decided on the basis of (1)
traditional balancing of the equities, (2) consideration
of any Tikely prejudice to further decisions that might
be called for by the remand. At page 521.
It should be stressed that the suspersion issue comes to the Appeal
Board after a Tengthy evidentiary hearing, thus providing a much
more elaborate factual basis than this Commission has usually had
to decide suspension or stay questions. Elsewhere it nas often
been necessary io make assumptions or rough estimates about the
facts relevant to applying the ecuitapnle criteria, such as levels
of demand, cost, etc.; here this record provides reascrable, current
and detailed factual answers to most of these questions. A related
point of importance is that the remand prcceeding is much farther
along the way to completion than ‘s usually the cass when interin
suspension s considered. A great deal cof the evidance tha: the

Licensing Board received on the suspension cuestion 2150 has a

bearing upon its ultimate decision on the merits of the remanded

8/ Public Service Company of New Hampshire (Seabrook Stationm,
Units 1 and 2), CLI-77-3, 5 NRC 503 (March 31, 1977).
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issues. The Licemsing Board recently indicated that it anticipates
that the record cam be closed on the remanded issue with relatively
1ittle additional ev'ldence.g'/ Consequently, the period of time
between the Appeal Board decision on the suspension question and
the Licensing Board's decision on the merits of the remanded issues

should be much shorter than the time from remand to date.

The predominant theme of Intervenors' brief is that the Licensing
Board decided against them on the suspensic;n question solely
because of {its giving Consumers the benefit of the costs already
sunk into the Midlamd project. It is basically the Staff's position
here that the questism of sunk costs is not central in this case.
When the equitzble criteria are properly applied in light of the
record evidenct .ae necessarily reaches the conclusion that the
factors balamce agaimst a suspension without rsoard to the amount
of costs which Comsmsers have sunk into the project. We must
frankly acknowledge tat in our view the Licensing Board exhibited
a fair amount of confesion on the sunk-cost questior and did not

appear to fully comprehend this Commiscicn's Seabrock dec*isiorv’:-g—/

8 / Order dated Nevester 4, 1977, pp. 1-2.

12/ One of the areas sf the Board's confusion was in its consideration
(and ultimata rejection) of the possibility of disregaraing sunk
costs as 2 semalla for alleged applicant misconauct in the remand
proceeding. The _icensing Board apparentiy belisved zhat the Com-
missiom's Seabrooe decision mey have required such a penalty. But
the Commission specifically indicated that the purpose of disregard-
ing existing facts about completion costs wculd be to grevent an
appiicant from orsfiting by its wrongdoint. Yet the potential Wrong-
doing vhich the 3oird examined occurred, < at all, afier the remand
at a time whem the predominant portion of the costs sunk into the
project had already been incurred.

— — v —



However, whatever confusion the Licensing Board had did not
result in any prejudice to [ntervenors' position. Rather, it

mainiy resulted in the Licensing Board considering at great length
certain questions of the economic cost of generating alternatives

which have very Tittle bearing upon a correct application of the
equitable factors. We will show that on this record those

factors balance against suspension without the sunk costs.

The Appeal Board has made the important point that the initial

focus of an alternative analysis is on environmental factors, i.e.,

whether some ava‘labie alternative would invoive signi]fiicantlj

less environmental harm than the Applicanc's proposal. The
question of ecomomic costs only becomes relevant if there is such

an environmentally preferable alternative. If that alternative
is more expens'lve'. then the Commission will have to decide whether

12/
the environmental advantage is worth the additional costs. —

Obviously, if conservation were a complete al:ernative, it would
be environmentaily preferable. Extensive testimony by all parties
have demonstrated this is not the case. While conservation has
played an important role in reducing demand in Consumers' service

area since 1972, the record evidence demonstrates that adaitional

_'!l/ Tennessee Yalley Authority (Hartsville Nuclear Units 1A, 2A,
18 and 28) ALAB-367, 5 NRC 32, 103 (1977); Norther~ States
Power Co. (Prairie Isiand Units 1 & 2), ALAB-244, 3 AEC 8s7,
862 (1974).

12/ Seabrook, QLI-77-8, p. 528.



generating capacity is needed by the time Midland is scheduled to
come on line. Whi'e Intervenors' witness, Cr. Timm, testified

that the Midland facility was not needed on its currently projected
schedule, Dr. Tim. did propose as an alternative to Midland that
Consumers 1nst1111370 MWe of fossil capacity by.1983. (Timm
testimony p. 83). In addition, Or. Timm suggested that Dow
build its own steam-generating facilities. Thus, Intervenors do
not challenge the fact that additional electrical generating

capacity is needed.

Since a facility must be constructed, then the question becomes
whether some alternative facility (facilities) is (are) environ-

mentally preferable. The original Midland decision specifically
found that fossil generating capacity was not preferred to nuc\igr

at Midland because, inter alia, of air quality considerations.
Although this was not an issue remanded by the Court of Appeals,
it should be noted that nothing in the testirony during the
suspension hearings aiters this original conclusion. Ironically,
Intervenors' case is no longer that there is an environmentally-
preferable alternative; rather they now argue that Midland is not

cost justified if sunk costs are 1gn6red.

13/ “Testimony of Richard J. Timm on Behalf of All Intervenors Except
0w Chemical Company" is found in the Special Transcript Volume
of March 23, 1977.

14/ 5 AEC 214, 227 (1972).
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It is onnecessary therefore to reach the question of “sunk costs”
in this appeal im 1ight of uncontroverted reccrd evidence that
energy conservation is not a complete or partial substitute for
construction, that there is a need for the power and steam to be
produced (whether by Midland or not) anc that if generation
facilities are t3 be constructed, there is not an envircnmentally

preferable altermtive to Midland.

Intervenors' comeentration on the sunk cost question is thus a
diversfon from the real question here--the consideration of each
equitabTe factor in Tight of the record evidence and the drawing
of a reas~mable Malance. We turn to that inquiry.

II. THE EQUITAME FACTORS WEIGH AGAINST SUSPENSION

The mgplication sf the equitable factors identified in the Commission's
Genersl Statememt of Policy makes it clear that the Board's decision
not % suspend pemding remand was correct.
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A. Significant Adverse Impacts

The determination required by the Appeal Board in this area is whether
any significant adverse impacts are associated with continuation of
the Midland project in the interim period until tile remand issues are
f‘nally decided. The Staff's direct tes*imony filed in this proceed-
ing examined environrmental impacts through September, 1977, and
found them to be minimal; however, the record supports the additional
finding that the envirommental impacts associated with continuation
of the project through 1377 are minimal. Even if construction were
to extend beyond 1977, significant adverse environmenta! impacts

would be unlikely becausa the bulk of the envfroment]ag impacts
associated with construction has already taken place.

8.  Need for the Project

It is under this equitabie factor that twoc of the Aeschliman issues
should be considered. The question hefore the Appeal Board is
whether 2 need for the project has bteen established. This involves

15

- 4 In its argument comcerning each of the equitable factors identified
by the Conmission for consideration on the suspension question,
the Staff will refer to the "Muciear Regulatory Cocmmission Staff's
Findings of Fact amd Conclusions of Law" filed on Julv 1, 1977
(Staff Findings) for the findings and record citations which
support its argumest. Paragrapns 13-20 of the Staff's Findings
present the Staff smmary of the evidence on adverse envircnmencal
impacts with record citations.
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the determination, not only as to a need for the electricity to be
generated by the Midland Plant, but also as to the need for the
steam to be gemerated by the plant and supplied to Dow. The
applicable issues remanded by Aeschliman and to be considered under
this factor are:
1. whether or not energy conservaticn may obviate all
or a part of the need far the eiectrical generation
of the Midland Plant and th'erefore form a partial or
complete alternative to continued pla.t construction:
and
2. whether or not changed circumstances with regard to
Dow's need for process steam may obviate the need for
the partion of the Midland Plant designed to generate
such grocess steam.
On both the need for electricity and the need for steam, %.e record
supperts an affimative finding. On need for electricity, th. record
evidence is substantial. Extensive analysis by both Cansumers and
the Staff indicates a genuine need by Consumers for the Midland
elactrical capacity at the presently scheduled commercial operating

dates for the umits. In the case of the analysis of both Consurers

" and the Staff, emergy conservation was explicitlv identified and
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considered and its effect on the projected need for electricity
1
was analyzed. 16/

On the issue of need for steam, it is well established in the
record that Dow needs a new steam source beginning in 1980 and no
later than 1984 to provide quantities of steam which justify the
steam generating portion of the Midland Plant. However, Dow has
the capability of supplying its own steam and has tradi“ionally
provided its own steam. The i{ssue then is whether Dow will purchase
the steam from the Midland plant. The testimony of two high Dow
officials established Dow's intent to purchase steam from the
Midland Plant. Dow's corporate position is that it will take
srocess steam from the Midland Plant if presently projected costs
nd schedules are maintained. The issues of cost and schedules
were fully explored at the hearing and the record evidence
@monstrates th# present costs and schedules for the Midiand Plant
are reasonable. 4 Thus, the record suppcrts an adecuate commit-

wmnt by Dow to take process steam from the Midland lant.

% See 3taff Findings, paragraphs 21-47.
s See Staff Findings, saragraphs 48-82.



C. Foreclosure of Reasonable Alternatives by Continued
Construction .

The Appeal Board must determine whether construction in the
interim will foreclose any alternatives associated with the
Aeschliman issues. This factor has received some interpretation
in an Appeal Board decision on Seabrook.1§] There, the Appeal
Board interpreted foreclosure of an alternative as meaning

that an alternative would be made more difficult by continued
plant construction rather than be absolutely precluded by

1t!2/ The question then before the Appeal Board is whether
continued construction in the interim until a decision on the
remand would make reasonable alternatives associated with

the Aeschliman issues more difficult to implement.

With regard to conservation, the alternatives which weould
be foreclosed by continued construction would be either a
smaller facility or complete ~limination of the facility due
to the effect of conservation. The record evidence, however,

indicates that conservation would have neither affect. Rather,

Public Service Company of New Hamashire /Seabrook Station,
Units 1 and 2), ALAB-349, 4 NRC 235, 258-25¢ (1976).

Ibid., at fn. 49.



the record evidence indicates a need for the full electrical

output of the Midland Plant and so the alternative of con-
servation cannot be judged reasonable and hence cannot be

Jjudged foreclosed by continuea construction.gg/

With regard to the clarified ACRS letter, 11 items have been
identified by the ACRS and each of these 11 items has been
the subject of Staff testimony. On each item, it has been
established that the item is either resolved for the Midiand
Plant or, in those instances where resolution is pending, the
item can reasonably be'left for later consideratic: st the
operating license stage. Alternative resolutions will not

be forecTosed by interim construction.gl/

With regard to the fuel cycle issue, the question of the
foreciosure and alternatives by ccntinued construction
does a0t arise. The Commission expressed this view in its
General Statement of Palicy:

Since existing concepts for reprocessing and
waste technology Jdo not vary significantly
with the design of nuciear power generating
facilities, it is extremely unlikely that %he
revised environmental survey will result in
any modification of these ficilities. Only
the possidiiity cf discontinuing their con=,,
struction or use is likely to be at issue. ==

%/ See Staff Findings, paragraphs 21-47.

21/ see Staff Findings, paragraphs 146-15C.

2/ Ganeral Statesent of Policy, August 16, 1976, p. 5.
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This view was borme out on March 14, 1977 when the B
Commission issued its interim fuel cycle rule containing
values and envirommental impacts associated with the areas
of waste disposal and reprocessing. No plant design
modifications were associated with the issuance of the

interim rule.

With regard to the Aeschliman issue of changed circumstances
concerning Dow's need for process steam, no reasonable
alternatives will be foreclosed by continued construction

in view of Dow's commitment to t&ke process steam from the
Midland Plant. On the contrary, given Dow's concern about
steam from the Midland Plant becoming available on its
currently-projected schedule and at currently-projected cost,
a suspension with attendant cost increases and scheduled
delays could lead Dow to withdraw from this project. So, in
this instanc2, a suspensicn of construction could forecicse

an altemative.

D. Effects of lelay

Under this factor, the Acpeal Soara must determire what the
impacts would Se of a decision to cuspend construction of
the Midland Plant. A sound record has teen established on
this factor to aid the Appeal Board in its determination.

A meed for the electrical and steam portions of the facility
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has been established. Suspension of the facility would

imperil the supply of reliable electrical energy to Consumers’
service area. In addition, substantial costs for replacement
power have been proven.zi/ Finally, a suspension of construct-
fon now may induce Dow to seek other ways of securing process
steam, thereby rejecting the Midland plant. These identified
delay costs are real in their impact on electric utility

rates, power system reliability and ccntinued viability of

the Midland project as now structured.

Delay costs are a projection of the likely cost impact of a
suspension and are one of the elements which it has been
judicially determined should be considered when balancing

the equities on a stay or suspension question.'zi/ Intervenors'
suggestion that delay costs can fairly te analogized to the
ordinary expenses c¢f litigation is totally without support

in reason or precedent.

E. Tilting the Cost-Benefit Balance Through Increased Investment

The issuwe before the Appeal Bcard with regard to this factor

is whether continued construction of the Midland Plant during

23/ See Staff Findings, paragraohs 134-145,

24/ Coalitiow for Safe Nuclear Power v. AEC, 463 F.2d 954, 356
(D.C. Cir. 1972). '



an interim period prior to a decision on the remand would
likely tilt the cost-benefit balance away from a preferred
alternative.

Here the record is substantial that continued construction
of the Midiand Plant would not tilt the cost-benefit balance.
Extensive analyses have been performed by both Consumers

and the Staff to identify alternatives to the Midland Plant
and to examine those alternatives to see what the effects

of continmued construction would be on the cost-berefit balance.

These mlyées have not identified any environmentzlly
preferrable alternatives and also conclude that the
Midland Plant is favored econauica”y.-zy This is sc even
in the absence of the consideration of sunk costs.

The on!y remaining question wi th regard to the cost-benefit
balance is comsideration of the Aeschliman fuel cyclie issue.
This issue was not evplicitly considered un the record at
the suspensiom proceeding. On March 14, 1977, the Commission
promuigated its interim fuel cycie rule containing values

for environmeatal impacts associztad with the nuclear fuel
cycle. Failure to consider expiicitly fuel cycle enviren-
mental impacts at the suspension aroceading shoul” not

affect the ‘wesi Board': determinaticn. No environmentally-
prevarred . crrrative to the Midland Plant has been identifind.
The Midland Flant retains a Targe economic advantage in =~

cost-benefit Salance even without a consideration of L.k

25
o See Stat¥ Findings, parcgrapns 87-123.
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costs. There is no reasonable basis for supposing ggat fuel cycle
/
impacts, analyzed by the Staff to be insignificant,” could tilt

such a skewed blance.

F. General Public Policy Concerns

Under this factor, the Appeal Board must consider how the public
at large and the general welfare would %e ;;fected by either
suspension or continuation of the project.—/ On this factor
the record supports a finding in favor of éontinuat‘!on. Adverse
impacts of suspension on the ratepayers and shareholders of
Consumers, the construction work force, state and local govern-
ments, and state and national energy policy which would result

&/
have been proven.

G. The Extent of the .IEPA Violation

Under this factor, the Appeal Board must consider the magnitude

of the NEPA violation. This. factor has been examined in the

—

4 ®Final Supplement to the Final! Environmental Statement related
to construction of the Midland Plant, Units 1 and 2" (June, 1977);
MUREG-0275, pp. 3-1 to 3-4.

-
&/

—  Public Service Company of New Hampshire (Seabrook Station, Units
1 and 2), ALAB-249, 4 NRC 235, 269 (1976).

2-8/ See Staff Findings, paragraphs 33-2¢.



context relaied only to the fuel cycle issue of Aeschliman.z—gj
There it was deterwmined that the NEPA violation was "of

some magnitude”. In the case before this Board and in
addition to the fuel cycie issue, we have the additional
Aeschliman issue of eneruy conservation which adds marginally
to the extent of the NEPA vioiatica. In summary, a NEPA
viciation of some magnitude is present.: and this fact weighs

samewhat against continued construction of the Midland Plant.

H. Timeliness of the Objections

Under this factor, the Appeal Beoard must determine whether
the NEPA cbjections were timely raised. In the present
iastance, these cbjection: were timely raised at the con-
struction pemmit stage and this factor weighs against
comtinued comstruction of the Midland facilizy.

Of the equitable factors identified by the Commission, two
factors weigh against continued construction of the facility.
These are the extent of the NEPA violation and the time-
limess of the objections. The remaining factors weigh for
comtinued comstruction of the Midiand Plant unti! the remand
proceeding is concluded. In balancing these factors it is

clear that the ecuities weigh in favor of continued

29-/ Public Service Company of New Hampshire (Seabrook Station,

Units 1 and 2), ALAB-349, 4 NRC 235, 265 (1976).
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comstruction. In terms of real imcact, the absence of
significant adwerse imnact, the demonstrated need for the
project, th2 absence of viable alternatives, the demonstrable
effects of delay, the failure to tilt the cost-benefit
balance and reidily identifiable general public policy
concerns nust be given significantly greater weight than

the extest of the NEPA violation and t*= timeliness of the
objectioms raised. The Licensing Board's conclusion to
continue the Midland facility construction permits until
termination of the remand proceeding is soundly supported

by the record evidence.
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I1I. TINTERVENORS' PARTICULARIZATION OF LICENSING BOARD ERRORS IS NOT
SUPPORTED IN LAW OR FACT

3y

Intervenors argue— that the Licensing Board committed other errors which

were "far from insignificant”. Presumably, Intervenors intend to argue
that these particularized errors are of such a magnitude as to warrant
either a remand by the Appeal Board to the Licensing Scard for further
consideration, or a reversal! of the Licensing Bbard's determination to
continue the construction permits for the Midland facility. Intervenors'
allegations are not supported by either the law or the facts, and form
no basis for a reversal of the Licensing Soard determination not to

suspend the construction permits.

Reviewing these issues, the Appeal Board is not bound by the findings
of the Licensing Board. Toledo Edison Co., et al1. (Davis Bessee Nuclear

Power Station, Units 1, 2, and 3) ALA3-385, 5 NRC 621,529 (1977). The
Appeal Board may examine the record for support for the findings of the
Licensing Board or may substitute its judgment for that of the lower
board where the record will fairly sustain such a judgmento Thus, in
responding to Intervencrs' arguments of particularized error, the Staff

rﬁsponds to Intervenors' arguments by reference to the record evidence.

"i/ See Intervenors' 8rief, pages I6 throuch 50,

31/ Tennesse Valley Authority (Hartsville Nuclear Plant, Units 1A,
, 185 28), IEI§-§E;, 5 NRC 12 No. 4 {1977, Duke Power Compan
365. & NRC 39 "'""i’

(Catawba Nuclear Station, Units T and 2), ALAB-355, & NRC 39/, <02-05 (187

6).
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A. The Alleged Fuel-Cycle Errors

Intervenors center their arguments on the application of the interim

fuel cycle ruie to the suspension proceeding. Mo evidence was presented
during the suspension proceeding on the environmental impacts associated
with the fuel cycle. In the Staff's view, such a coﬁrse of action by the
Licensing Board was justified by the circumetances of the case. The
suspension proceeding had been a lengthy one and the Licensing Board was
making all efforts to expedite the proceeding and conclude it when the
Appeal Board directed the Licensing Board to consider the uranium fuel-

/
cycle i:sue.23 At this time, the suspension proceedings were near
termination and additional evidence on thic issue was left for the

remand proceeding.

Such a course of action by the Licensing Board was justified by the
record it had before it. At this suspension hearing, the question of
the environmental impacts asseciated with the fuel cycle (an issue which
had not been treated in the original environmentail review of the

Midland facility) is a relevant one on the question of whether

the cost-benefit balance would be tilted by further investment. As
discussed above,gg/a clear need for the Midland Plant was demonstrated;

3Trfloﬂsumer's Power Company {Midiand Plant, Units 1 and 2), ALAB-396,

TRRC 1747, 172 (May 4, 1977).

33y Staff Brief, pages 13 to 15.
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no environmentally pref;erramé alternative to Midland was suggested

in the record; and economic analysis demonstrates significant cost
advartages for Midland even in the absense of consideration of sunk costs.
Thus the cost-benefit balance for Midland cannot be regarded as being
particularly close. In similar circumstances this Board has noted that
the environmental effects of the fuel cycle, as reflected in the

values of Table S-3 of the Comiission's interim rule are sifficiently
small that they cannot tilt the cost-benefit bafancei?—f/ The Staff reaches
a similar conclusion in its FES prepared for the remanded proceeding.
ODefferal of the fule cycle issue was thus justified in the Tight of these
strong preliminary indications that its impacts do not have a major

weight in cost-benefit balances.

B. The Alleged Need for Power Errcrs.

Interv;nors argue that the record does not establish a need for steam
and electricity from the Midland facility at the time presently
estimated for completion of the ficility. Intervenors begin their

argument, illegically, by claimina that if a need can be satisfied

3/ Public Service Co. of New Hampshire (Seabr-ok Statisa Uniss 1
and 2}, AL3B-422, 6 NRC 33, '03-04 (1977).



elsewhere, as they allege is the case with Dow, this obviates the need
for the facility at issue. This argument is unsupportable on its face.
If a need for a facility has been established, the question of how to

satisfy that need involves an examination of which -alternative would be

environmentally preferred. Intervenors cannot point to an environmentally

preferred alternative to the Midland Plant.

For the case at hand, the record clearly c:stablishes that Dow needs a
new source of steam as soon as possible for its present facilities are
old and cannot be made to operate safely and reliably beyond 1284,
(Temple testimony, pp. 3-5; Tr. 2669-71; Orrefice Tr. 2733). In
addition, Dow must replace its present process steam facilities as soon
as possible to comply with state and federal air-quaiity requirements.
(Temple testimony, p. 5; Orrefice, Tr. 2709; 2733). Furthermore,
although there are a series of questions surrounding the Dow commitment
to take process steam from the Midland facility, it is well established
in the record that Dow is presently committed to the Midland & oject.
(Temple testimony, p. 2; Orrefice, Tr. 2690). So Intervenors claim that
there is no evidence that the steam-cenerating portions of the Midland

Plant are needed, must be rejectad.



On the issue of need for the electrical generating portion of the Midland
facility, substantial evidence support: a nead for the facility at the
presently estimated completion dates. Consumers employed a probability
encoding technique which demonstrated a negg for the Midland facility

as presently scheduled. (Heins Testimny)-—/ Energy conservation
experience and expectat.ius were specifically examined. (Heins Testimony

p. 6). While the probability encoding technique employed by Consumers

is highly subjective, the 5.2% annual growth rate developed by this methed was

confirmed by am independaat study using Consumers' more traditional analysis

by class of customer. (Board Exhibit No. 4, p. 1.1-17). This
traditional methodology iacluded 2n evaluation of historical data and an
assessment of trends for conservation including price elasticity,

more efficient use of appliances, more efficient types of appliances

(Heins Testimomy, pp. 3-6) and insulation. (Bickel Tr. 2014).

Additionally, the Staéf performed an extensive analysis cof the need
for the Midland facility. The Staff's analysis examined the Michigan
Electric Coordinated System (MECS) which is composed of Consumers

and Detroit Edisor because these utilities are highly integrated and

* the Staff determined that neea for the Midland facility must be viewed
in the context of the comdined capacity and demand: of both Detroit

Edison and Consumers (Feld Testimony, p. 2).35/ The growth rates

35 .
J *Testimony of Gordon Heins"follows Tr. 1648.

36
-t *NRC Staff Testimony of Sydney E. Feld on need for facility" follows
Tr. 4375.



examined by the Staff took account of conservation as well as other

inhibiting factors on growth. (Feld testimony, p. 4). The Staff alse
reviewed two independent analyses that projected growth in electricity
demand on the MECS. (Feld Testimony p. 9). These anaiyses generally
support the forecasts of Consumers. (Feld Testimony, p. 9; p. 15; p.
18). The Staff also examined a comprehensive econometric model
concerned witn future energy growth developed by the Federal Energy
Administration (FEA). The model predictions indicate that Consumers

and Detrocit Edison were underestimating MECS peak demand by approximately
100 MWe. (Feld Testimeny, p. 23).

The Staff specifically examined whether or not these forecasts gave

adequate weight to future conservation savings. (Feld Testimony, p. 23].
Consumers is actively involved in promoting conservation measura2s among
jts customers. Consumers has included coﬁservation responses in its
latest forecast. (Feld Testimony, p. 25). The Staff determined that
Cbnsuurs and Detroit Edison had adequately accounted for cense~vation
in their present forecasts. (Feld Tesf:imony, n. 28). In addition, the
Staff examined the resuits of an economet~ ¢ forecasting medel

| t.hve‘;cped specifically for the NRC Staff oy the Qak Ridge National

37 |
Laboratory, which is capabl2 of forecasting eiectricity sales by state~

& -

/) “NRC Staff's Iebuttal Tastimony of Sydney E. Feld on Forecast
Methodology and Alternative Rate Designs” is found on the
Special Transtript Voluwe of Marcn 23, 1977.
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The growth rate being forecast by this model for the State of Michigan for
the period 1975 to 1990 is s1ightly higher than the growth rate being
forecast by MECS. The Staff's extensive analysis of a number of
independent studies and methocdologies generally supports Consumers'
forecasts and establishes a need for the Midland facility at the

presently estimated compietion dates:gij

Additionally, the forecasts ‘hat were presented at the suspension proceeding
may tend to underestimate 2lectrical demand because of the potential for
increased growth in electrical consumption due to substitution of electrical
energy for 0il and n. ural gas (Feld Testimony, pp. 29-35; Gundersen
Testimony, p. 5;2-/ Also the Staff evaluated the need for base-load
capacity on Consumers' system. The analysis consisted of a quantitative
couﬁarison of projected base-load demand and base-load capacity for the
years 1981 to 1983. (Feld Testimony, p. 9). The rasults of this analysis
are presented in Table 2 of the Feld testimony demonstrating that a

one year delay in the Midland Piant would produce deficits in base-load

capacity. Intervenors' argument that a need for the Midland facility has
not been established in the record must be rejected.

38/ The extensive anmaiysis performed by the Siaff in this area and the
limited cross-examination of Sta®f witnessas by Intervenor on this
issue makes difficult an appreciation of Intervenors' claim in the
footnote on page 30 of Intervenors' Brief that "in the face of this,
the Staff support on the "need" iszue is a farce".

A more proper observation is that Intervenors, bv their actions,

nave conceded the integrity and accuracy of the Starf's znmalysis.

One ‘urther comment i: ir order. Intervenors attached tc their 3rief
3 letter of September 1€, 1977 from Corsumers to :the Licensing 3oard
informing the Beard of nincr changes in Consumers' short-‘*arm sales
forecast. While these changes will nave an effect on uitimate demand,
they are minor. ionetheiess, Intervenors selectively chonse the two
numbers for the year 1979 and manipulate them to give the impression
that 1979 demand projections was overstated by 38.57.

This is inaccurate. The arowth rate 7or the year 1979 has been
altered by 38.5%. The effect on 1979 dcmand projections will, of course,
be much: 1ess --on the order of two percent.

w/ “Testimony of Walter J. Gundersen" follows Tr. 5101.
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C. The Alleged Cost of Delay Errors

A factor to be properly comsidered in balancing the equities on the
question of suspensiom is the cost involved with a delay in the Midiand
project. Intervenors attampt, somewhat inartfuny,'to isolate the cost
of delay as the only factor which weighs in favor of suspension.

That the majority of the equitable factors weigh in favor of continued

constructien is well established in the record.

Intervenors' further arguments that costs of delay are equivalent to

sunk costs was discussed &nve.io—/ Turning to the facts on cost of dalay,
there was conflicting testimony on the increased cost for the Midland
project due to delay. The cost of delay analysis performed by the
Staff-‘-y jdentified costs associated with allowance for funds used during
eonstruction (AFUDC), cost increasas due to escalation and additional costs
associated with shutaown aad startup activities. (Meltz' testimony,

p. 3, 4, 6}. DOr. Timm, Intervenors' witness, testified that the

approach examined by the Staff failed to consider the time value of

‘mney. (Tfem testimoay, p. 66)?3/ Assuning that Or. Timm is correct,

the end result would Se a zero effect on the ratepayers.

“ya/ Stalf Brier, page 19.

1"/ “NRC Staff testimeny of Arnold H. Meltz on the Financial Costs of
a2 Celay (Excludiwg Replacement of Power)" follows Tr. 4373,

-] "Testimony of fichard J. Timm cn Behalf cf A1l Intervenors Except
Dow themical Cs.* is found in the Special Transcript Volume of
March 23, 1477.
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In any event, however, substantial delay costs do arise from the purchase of
replacement power required due to a suspension‘?i’ Staff's analysis

assumed little or no growth on Consumers' system and further assumed

that the energy deficit could be made up internally through utilization

of existing capacity. This extremely conservative analysis produced
replacement power costs ranging from 3.8 to 5.3 million dollars per

month for a cval-fired facility, and 9 million to 12.5 million dollars

per month for an oil-fired facility depending upon the Midland Plant's
capacity factor assumed. This conservative Staff analysis demonstrates
comclusively that real costs of a substantial magnituds are associated

with the suspension of construction of the Midland facility--aven a

suspension of three mont®s or six months.

Furthermore, there exisis a real potential that, in the event of a
suspension of constructien, Cow will chcose to withdraw from the oroject
rather than accept the risk of reguiring new generation in 1984 with

the future of the Midlard facility uncertain.

The record is clear that real costs for replacement powar will be
imcurred shouid the Midland facility be delayed. Intervenors'

argument that there is amother s:de to the ccin of delay costs, namely,
the savings which accrue by avoiding expenditures on continued con-
struction, saffers from Interve~srs' iaability to 2stablish any viable

alternative # continued construction o+ the Midland faciliity.

o/ “NRC Staff testimony of Sidney £. Feld cn Cost of Replacement Power
Resul ting From Suspeasion” follews Tr. 4509.
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D. The Alleged Errors in Discussing Alternatives to the
Midland Project.

Intervenors apparently concede that the alternatives analyzed by both
Consumers and the Staff of coal or ofl-fired facilities owned by
Consumers and supplying steam to Dow are not viable. Intervenors appear
to focus their arguments om alternatives which have Dow constructing
its owmn separate steam-generating facilities. Intervenors argue that
the record shows @ likelihood that Dow will withdraw from the Midland
project and go its own way. Intervenors focus on the economic question
of whether continued Dow suwpport for the Midland facility is cost-
justified. Nhem Dow conducted its corporate review on September 27,
1976, Dow concluded that the Midland Plant retained a cost advantage,
2lthough the difference in cost betwsen the Midland Plant and a
eal-fired altermative had narrowed appreciably. (Temple, p. 5,
Orrefice, Tr. ZBS).&" Since that corporate review, the nuclear fuel
costs have incressed considerably above the figures used by Dow.4—5-/
Subseguent to receiving this information, Dow reiteratzd its commitment

to the Midland mject.d—e-"

/ erestimony of Joseph & Temple, Jr." follows Tr. 220.

i? Sez Staff Fiadings, parsgraph 57.

= See "Dow's Farther Respanses to Interrogatories” of February 28, 1277,
svecifically response to Interrogatory Nc. 14. Paragraph 1 states
*To dat2, Dow has not been advised of changes wiaich it considers
sufficient to require that it undartaks a new analysis.” This
interrogatory response was admittad into the record by the
Licensing Beard's Order on Rebuttal Evidence of September 23, 1977.
See also “Sepplemental Response of Consumer Power Co. and Oow
Chemical Co. to Interrsgations of Intervenors other than Dow"
filed Noveasmer 4, 1377, wherein Dow and Consumers have agreed
% undertaks intense necotiations to resolve outstanding contract
gifferences.



Thus Dow currently remains committed to the Midland project.

Nevertheless, one of the issues fully explored at the hearing was whether
Dow could feasibly develop facilities to generate its own process steam
as an altermative to the purchase of steam from Consumers. A coal-fired
steam generating plant was found to be the most reasonable alternative

for Dow to generate its own process steam and electrici ty.d'-‘7—/

Dow's amalysis of altematives summarized in Intervenors' Exhibit No.

26 indicates that the Midland Plant is clearly preferable at a 30%
return on investment (ROI) and marginally preferabie at a 15% ROI.
However, this evaluation did not take into consideration the new higher
nuclear fuel costs presented by Consumers at the nearing. Consumers has

also examined the altemative of Dow generating its own process steam

and e]ectricity.ia_l' The results of the analysis are presented in
columns 4 and 5- at page 7 of the Brzezinski testimony. There, Consumers
concluded that either at a 15% or a 30% ROI, the Cow alternative of
generating its owm process steam and electricity was not economically
preferred. The Staff also examined as an alternative to the Midland
Plant a combinatics of facilities which could result if Dow decided to

provide its own process steam and electricity requirements33/ The

,
M, See Staff Fimdings, paragraphs 113 and 114.

8/ *Testimony of Richard F. Brzezinski" follous Tr. 4859,

43/ d on the

“NRC Supplemental Direct Testimony of Si.ney E. Feld or .
Alternat:ve of Dow Generating its Own Steam and Electric Power

follows Tr. 5163,
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results of the Staff analysis are presented in Table 1 of the Feld
testimony. That table compared the Midland Plant with the alternative
of self-generation by Dow, plus a reduces sized coal electric plant to
be constructed by Consumers. As that table shows, the Midland Plant has
a cost advantage of 1.775 bilifon dollars even absent any consideration

of sunk costs. (Feld testimony, Table 1).

In addition, Intervenors also presented testimony on a Jow altemative

to the Midland Plant. That alteranative would have Dow construct
facilities and generate all its electrical and process steam requirements
using coal-fired boilers, and would nave Consumers construct an 5§00
megawatt electric coal-fired electric generating facility. (Timm
testimony, p. 83). The results of Intervenors' analysis are presented

on Intervemors' Exhibit No. 46. This exhibit shows a cost advantage of
150 million dollars for the Dow alternative with no account taken

for costs alr2ady sunk, i.e., the actual compietion costs for the Midland
Buclear Units. Sunk costs in the project approximate 400 miliion dullars.
(Keely testimony, p. I 3).'3/ Taking accoun* of the actual complation
costs would thus result in a cost disadvantage of approximately 250 mi1lien
dollars for the Dow altermative. Thus, in all instances, when sunk costs
are considered no zlternative associated with Dow developing its own

steam generating facilities nsroves t°. _> preferred to the Midland facility.
These analysis focus only on economic costs and do not address the

eavironmental disadvamtages attendant to the coal alternativas,

a This Keely testimeny follows TR. 602. It should be noted that this
value was projected for December 1, 1976, Oue te continued
construction, this valve will have increased. o
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It should be noted further that Intervenors' alternative assumed that
Consumers would construct only 800 megawatts of electrical generation
capacity. The record evidence develops a need for the full 1300 MWe
of electrical generation to be provided by the Midland facﬂityaﬂ-/
Were Intervenors' alternative properly adjusted to account for

1300 MWe of electrical generating capacity, that afternat'ive would

be even further disadvantaged.

E. The Alleged ACRS Errors '

Intervenors direct their argument concernir;g the clari fied ACRS letter
of November 18, 1976 to ‘the question of whether or not that letter
adeguately clarifies' the items identified anq so mects the test laid
dowo by "~-chilman. While this is the ultimate question which must be
molved. at the remand proceeding, i. was not the'guesticn which was
before the Licensing Board at the suspension proceeding. Rather, the
pﬁn{'y duty of the Licensing Board was to determine if a substantive
safety issue had been identified and, if so, take appr~ocriate action.il/
The record on the eleven identified ACRS items i5 clear. There are

no safety concerns. Extensive testimony by the Staff regarding these
eleven. items establish that the itams are either currently resolved, or
that resolution of the item can adequately be left for a later
detarmination. (Crocker pp. 1-20).53-'/

91 / Staff Brief, pages 13 ta 15.

X4 Soichern Califernia Edison Comoanv (San Oncfre Muclear Generating
Station, units 2 and 3), ALAB-21Z, 7 AZC 286, 997 (1974).

§3 / “Anaiysis of ACRS Repert of 11-18-75" follows Tr. 4177. The word

"draft" copearing in the heading of this testimony was deieted by
Mr. Crocker orally at the hearing anc he adcpted that testimony as
his final testimony. (Tr. 4133).



Beyond any safety concerns, the eleven identified ACRS items could
impact upon the NEPA cor-‘derations before this Board. This potential
fmpact is two-fold. The first concerns the foreclosure of alternatives
asd the Crocker testimony refe.red to above establishes that no
alternatives related to the ACRS items will be foreclosed by continued
comstruction. The second concerns the impact on plant cost and
schedules associated with the ACRS items. Cost and schedule have
their greatest impact on the issue of Dow's need for steam. Cost
escalation and schedule extension could affect Dow's commitment to

the nuclear plant. However, record evidence was developed as to the
impact on these ACRS items and other potential regulatory requirements
om cost and schedule which demonstrated that present cost and scheduie
projections are reasonable. (Keely, Tr. 1077; 1072; 1394; 1421-42).
Comsumers has examed the impact on plant costs and schedule of the
genmeric items identificd by the ACRS in its "Status of Generic Items
Reiatimg to Light-Water Reactor, Report Ho. 4 of April 10, 1978"

(ALRS Géneric Report) .ﬁ' Tnis analysis indicates that Consumers has
iacluded an estimate for the cost of resoluticr of such items in its
current estimate of 1.67 biilion dollars for plant capital costs.
Consumers has also isolated areas of potential impact on plant schedule
by items identified im the Seneric ACRS Report. No hard impacts were

g5, .

jdentitied.—

3/ Consumers' ixhibit Na. 32.

%/ Ibid.




The NRC Staff also examined the cost and schedule impact of the Generic

ACRS Report. In response to Intervenors' Interrogatory No. 932/ the

Staff examined cost and schedule impacts. The Staff did identify schedule
impacts for compliance with these generic ACRS items ranging from 10 to

28 weeks. (Powell Interrogatory Response No. 9, page 5, February 7,

1977). In summary, the cost and schedule impacts of compliance with

ACRS itemns have been examined and quantified and no adverse effect on

the cost-benefit balance has been established.

In light of this record, Intervenors' argument that the cost and scheduie
impacts associated with the 11 ACRS items identified in November and the

ACRS generic items have not been considered must fai?.fz—/

6/ "Additional NRC Staff's Answers to Interragatories of Intervenors
dated January 3, 1977" dated February 7, 1977, and "Additional NRC
Staff's Answers to Interrogatories of Intervenors dated January 3,
1977" dated February 23, 1977 were apparently admitted into the record
of this proceeding by the Board's Order concerning Rebuttal Evidence
of September 22, 1977.

. 52 The Staff takes vigorous 2xcection to several statements Ly
Intervenors at page 46 of their 3rief. The crcss-examination of

Mr. Crocker did not reveal a "total ignorance of the meaning of

tie ACRS report". Rather Mr. Crocker correctiy explained

the status of the ACRS genaric items for which resolution is pending.
Examination of these itemc is of a continuing nature with no time
limit set for resolution and with eacn item, due to its siagular
nature, considered on an ad hoc sasis. Referance to the language
"due consideration" requires cortinuing Staff examination of the ACRS
item, and such an examination mas continue idenfinitely for the item
is not a problem relatad to the safc operation of a specific nuclear
power plant, but an item whose consideration ACRS feels appropriate
to enhance reactor sataty generally. (Crocker, Tr. 4212-4227).



Absent the identification of any substantial safety problem in the eleven
items identified by the ACRS in its November 18, 1976 report, the Bcard

was fully justified in permitting continued plant construction-ﬁé/

F. Other Matters

In this portion of their Brief, Intervenors attempt to preserve
unbriefed exceptions before the Appeal Board. It should be noted that
Intervenors' Exception Mo. 58 is not referred to anywhere in their Brief.
Exceptions Nos. 1, 4, 11, 12, 13, and 23 are referred to in Che most
cursory fashion at page 49 of Intervenors' 8rief. Such treatment of
these exceptions hardly meets the intent of the rule requiring briefing.

Section 2.762(a) states: M

A Brief in support of exceptions shall be fiiec
within 15 days thereafter. . . . The Brief shall

. be confined to a consideration of the exceptions
previously filed by the party and, vith respect to
each excention, shall specify, inter alia, the
pracise portion of the record relied upon in support
of the assertion of error. :

Exceptions not briefed are considered waived 2’ Intervenors’ reference

£/ Intervenors’ argument related to alleged quality assurance deficiencies
at the Midland facility is clearly beyond the jurisdiction of the Licensing
Beard and of this Appeal Board. The Commission reconvened the 'idlanu
. proceeding with explicit instructions o deal oniy with the Aeschilman
issue. For issues beyond the scope of the Aeschilman decision, the
proper course for a party wishing to raise such an issue is a petition
under 10 CFR §2.206 to institute a proca22ding under 10 C°R §2.202
to modify, suspend, or revoke a license, or for such other action
as may be proper. The Licensing 2oard prooerly -ecognized itfs
limited jurisdiction. See paracraph §3 nf the Licensing Board's Order.
59 / Florida Power cond Light Compeny (3t. Lucie Nuclear Power Plart
Unit 2), ALAB-435, NRC » at n. 4 (Cctober 7, 1977);

Union Electric Companv. (Callaway Units 1 and 2), ALAB-347, 4 NRC

Y. Duke Power Comoany (Catawba Nuclear Station, Units 1
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to the exceptions and a restatement of its content is not acceptable and
the exceptions so treated should be considered waived. With regard to
each of the exceptions so treated and with regard to exception 58 which
wis omitted entirely, the Staff is not in a position to respond for the
exceptions are general and vague, their relevance ‘is unclear, and

record citations in support are lacking.

IV. CONCLUSION

The record demonstrates conclusively that there is a need for the power
and steam to be generated by the Midland facility. No environmentally
preferrable alternative exists. An examination of tne equitable factors
identified by the Commissien reveals thet on balance construction should
not be suspended pending a decision on the merits at the remand proceeding.
Consequently, this Board should sustain the Licensing Board's decision not
to wspend.-s—o—"
Respectfully submitted,
Arant o A ovasiver,
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_00; Attached t the Staff's 3rief is the "Affadavit of Lawrence P. Crocker”
presenting the Midland Plant cust and schedule information availinle
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