BEFORL T
UNITED STATLS OF AMERICA

ATOMIC ENERGY COMMISSION

In the matter cof

Ducket Nos. 50-329
50-330

CONSUMLRS POWER COMPANY
(Midland Plant, Units 1 and 2)

il ——

MEMORANDU!1 IN SUPPORT OF MOTION
OF ENVIRONMENTAL DEFENSE FUND, INC.
AND SAGINAW VALLEY NUCLEAR STUDY GROUP, ET AL.
FOR DETERIINATION OF ENVIRONMENTAL ISSULS

The motinn now before the Board seeks a decision by the Board
that the environmental impact of this plant may be fully explored in
this proceeding as required by the National Environmental Policy Act.
At issuc is the legal validity of those portions of Appendix D of
10 CFR, Part 50 which ex<lude environmental issues f:om this hearing
and even if such issves were before the Board, exclude examination
of certain facts and evidcnce relevant to those issues.

The questiors for decision by this Board are:

1) Does the Board have the authority to reveiw
the validity of Appendix D of 10 CFR, Part 5072*

2) If so, what parts if any of Appendix D are invalid?
The answer to the first guestion depends upon the meaning of the AEC's
Memorandum in the llatter of Baltimore Gas & Electric Company (Calvoert

Cliffs Nuclecor Power Plant, Units 1 and 2) (hereinafter Calvert Cliffs

—— ——

. Incorporated hercin by references is pages 2-5 of certain Inter-
venors! Moporandunt in Supnort of their Decerber 1, 1970 Mctions
and in Opposition to Pricfs Filed Ly Applicant and Intorvenor

Dov Chonigs vpany on Decomber 15, 1970 (Filead January 11, 1971).
VY Yl




Memorandum. a ennv of which is attachel) where the Commiscion sot
forth the senpe of ravier of an ARC raqgulakion hy an Atonic Safety
and Licensing Joard, The ans'ar to thae sceond auestion devends unn:
an analvsis of the requiramenss of the National Environmental Policy
Aet as anplie? ta the ARC, The ralevant arqumants have bean pre-

sented in the brief for Petitisnors in tha casa n? €alvert Cliffs

Cooxdiratip~ Committne », ARC (CA D.C. o, 24,771) now pending befora

- . ———— - ——————

the Unita? States Court of Pnneals.for the Distric: of Columhia
Pircnjt.l/ Pather than reiterste thoze arqunenté here a cnpy of
that “rial in attachal &a this ~emarandus an? insarmorated hereain
hv yafereonce.

Turning then to the first miestion and the Calver: Cliffs
“emorantas it arncars muite elear 4£h.t the "oard haz the vover Lo
rovies Avvondix D or the ~raun’s raise? here. The Calveirt Cliffs
Hemorandna ares~ as the result of a statenent containe? in the Injtial
Neeision far fasuancs of a conastrnction prrmit. In that statenmens the
Poned repartiet that shere avideonne is praducal at a hearing vhich Arawna

inte quastion the valility af Par® 20, the hoard "might not he ahla tn

rely anan [that Pact] as astahlishing the auter 1imi: of acsontable risk,

L P

1/ The nanloney of that cane ashould not inhibit this Poari's
Apcisian, The Jecininn of the Court of Annaals will of enurse
contre! this, an wall an all other ARC proceadings ermelunded on
ov Afther Jamary 1, 1079 (vhen the National Envirenmontal Policy
Act: heoama affastive),  fnd £5ie “ear? enn avaid the Anlav in-
horaut in waitina fas that dncinion Y reachine jts o gudcnant
an? allawing the nartiine hera to nrasen? 0 ack on *hat judermnnt,

L X




She Cavirsien recmatal e ipdicating 1hat the Part 20
standar®e ars asnaral roles an® nnt suthvieot to smendment on a case
B ocarn ania hanad reen She avidenan nea ueed ak a hearing,
(Caluest £118%a crayan®ey, n, 2% In shert, the Joar! was not free

o substieaks {48 intanons Par khat 0F the MRC on *he factunl quessin-

2/

AT the Alasuncy 67 Pavl 27 3-faty abtandar’s.

ovnavor, the 200 eonei “iecally acknowlegal that the Roard
wea hiava e authoritv te alallenae the validitr of a Comminsion
reculatineg an (Calver. 21iffe Memorantnn, n, 3):

"o « v Unite! grounis, 17 the conteste requlation relates

to an isnve in “ha rrasesting, Pe limite4 arounds we nean,
whether the rovlatien wan aithin “he Comission's aunthority;
whatlhier 36 wns preoculasted §n ne~crdance with anplic~bhla
procuineal rarmivcivata: and, an resvects the Cormicsion's
ralinlenieal 4alet e erandaria, whethar tha etandardsn entnbe-
lishn! ave a “cananahls evarmisn A the bros? ligeretion civen
to Lhe Cormmisnion Ny the Ateorin neray het for implenenta“ion
of the statuls'~ ra'ielagicn? aafoty ohjectiveg,”

This stanlar? a® revias clearly inelales the challenae to Aoprnlix
D now hefors the Roarl, The sancnce of *hat challenge in that the
ietional Maviovamordal Pealicov Act ) reacuires the MC ¢ inslude

mrsideration of ervivaracnts® jecnar in all of ite hearines vhere ¢he

initianl *as~fcion (i.~., th~ maiar folaral srtion) Anon not oz2ur unti?

2/ TN uxales gcama Af 1hie limiZatior ia nat At ignun here bhnt
b T R B L N aniner letha tht oW e, A5 o ageusral matter,
st anltal i rans Yeag mas mreiel o auctnin the Part 29

standarla -, *he Coarg Y ant anite thoqoe standar'e and annle

nare sy frnomb shagtoe s



iTEor Janmary 1, 1979, an? %) yoenires the ATC o norait ovidonee
to be intratncel at thansa haszinas on all nessible adverse envipon-
montal effanta a® tha nlans yasarileas of what stata, reafnnal or

foleral ervirenmental stsndn=lq are mat by the nlant, In shart 4he

MEC wan sithevt anthar!ty ta parmiire in Annonliv D that conaidearatinn

~f anvironne 1kal fgrucn nat ecmur At any hearinag noticed benra

-

Tareh 2, Y071 ant thakt avon afsar areh 4, 1071, an Atonic Safety

M1 Licensine Poard ia nrsiihite? fror ressivine avidance on any

Alveras savironmental inmrast if the alvarse immact relates to an
innact of the nl-nt hich Yas hHean eortifiod as coming within anv
aenlicahle state, reaional ar feleral environ-eatal stanfar? or
roauliroment:,

The eoncant thai the Raard car held invalid a Comnissinn
roculation vhich nxeoa’a tha Comingion's anthorits (as expressed
in the Caly rt Clifrs Hamarandu) s eaminarahle to the usual standar-
T roview apnlia? Ywe ths Ceurts in iaﬁﬁ:ﬁiﬁinr vwhether fodera) aeconer
action o w18, %o~ far inantansn Sectiore 1n(a) (2)(2) and (C)
“f tho Pl=iniaivative Dyaceyra Rat (% 11.2.C, Sam+tinns 706(2) (1)
AT (T)) ieh rormiva A reviowine eourt ta held unlawful and ses
i de nachinr aetion fomn” ks Yae

(P} arhiteary, caweiciane, an abuce o7 Yasrotion,
or othoer«iss na® ir acsorisnas with law.

% 13 L1 4
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narrow the statutorily mandated broad inquiry into environmental
issucs. That challenge falls squarely within the scope of permissible
review of AEC regulations by this Board as promulgated in the Calvert
Cliffs Memorandum, 4

This proceeding presents special prqblems with respect to AEC
compliance with NEPA, Here the AEC published a notice of hearing and
set a date for hearings to begi= =viu t ough the AEC had not completed
the preparation of the Draft Environmental Statement much less the
Detailed Environmental Statement. As of March 1 the Detail2d Environ-
mental Statoment had not been filed. Nonetheless the applicant con-
tinues to push for early discovery with respect to environmental
issues and the beginning of hearings, Atterpting to proceed on either
of these matters before receipt of the Detailed ECnvironmental State~
ment and its thorough analysis is equivalent to proceeding with dis-
covery and hearings on the s.fety issues prior to preparation and
distribution of the PSAR and the Staff Safety Evaluation., Hearings
are intended to begin when the Staff Las completed its review and is
satisfied vith the plant. This review has not been completed and we
assumc the Staff cannot be satisfied with the plent with respect to

environmental problems. Indeed the staff has not had an opportunity

e N ST

4/ Appendix D could also be challenged by this Board under the
stenderd that it is not a "reasonable exercise of the broad dis-
cretion ¢ivien to the Commission™ because any regulation which
violater a statute (here the Notionzl Environmental Policy Act) is
mreasonale an? an abuse of discretion. See for instancc Moss v,

to examine the yet to be prepared Detailed Environmental Statement
|

\

\

catt, _ . F. 20 __ (C.A. D.C., 1970); Citizens Couwnittee for
the Hudson Valley V. Volpe, 425 F., 2d 97 (C.A. 2nd, 1970); Hilder~ ‘
ness Socicly v Miel o, F. Supp. (b. D.C., 1970); Lnviion-

- - 4 ———

mental befense Fund v, Pinchk, 428 i, 241083,




to determine if changes are required in the Staff Safety Evaluation
or the PSAR, 2

The AKC in recent action related to the Vernont Yankee Nuclear
Power Plant (Vernon) has ruled that hearings on environmental issues
must be postponed until a reasonable time after Preparation and distri-
bution of the Detailed Environmental Statement to enable the parties,
apparently by Pre-hearing discovery based upon the Detailed Statement,
to prepare for the hearing. (A copy of this letter ruling is attached.)
Thus if the Board only grants the first request in our motion, thus
Placing this case in the samz status with respect to review of environ-
mental issuves as the Vernon Plant, it must allow a reasonable time
after the preparation and distribution of the Deta’led Environmental

Statcrent for Pre~hearing discovery,

3/ It is difficult to understand how the Staff Safety Evaluation
and the PSAR, which the AEC agrees are to be modified as required
by the results of the Detailed Environmental Statement, can now

In this procecding the Staff Safety Evaluation and the PSAR are
on their face invalig becauvee thoy have been prepared without
regard to Detailed Environrental Statenent, a document whose
relevance to the PSAR and Staff Safety Evalvation are beyond
?ispute. See Udall v. Fedcral_?owcr Commission, 387 vU.S. 428
1967) .,




Should the Board deny all parts of this Motion two important
environmental issues will remain both of which must await receipt
of the Detailed Environmental Statement for their resolution. First,
tr’3 Board will have to decide whether the Staff has complied with
Section 102(2) (C) of NEPA by preparing a sufficiently thorough and
scientifically and technically adeguate Detailed Environmental State-
ment. If this Motion is not granted the Board will not be able to
resolve substantive non~-radiological environmental issues. But it
will and must be able to decide whether these non-radiological environ-
mental issucs have been adequately examined by the Staff or whether
instead tlie Detailed Fnvirounmental Statement is a cursory and conslu-
sory document which fails to fully investigate all environmental issues
and thus is an inadeguate justification for the decisions made by
the Staff with respect to environmental protection.

This inquiry into the legality of the Detailed Enviroameantal
Statement is similarto the inquiry permitted under the Calvert Cli.fs
Hemorandum rclated to ARC regwlations. If the Detailed Environmental
Statenont does not reflect sufficient examination of the relevant
environmental considerations then the conclusions reached by the

Staff on the bhasis of that Statement are arbitrary and capricious and

beyond the Staff's authority. Environuentel Defense Fund, Inc. v.

Ruckelshaus,

——— . — —

U-S- }ipl.)c D.Co ! F. Zd (C.Ao DQCQ,

decided Janvary 7, 197)); Greater Boston Television Corp. v. FCC



Medical Committec for Human Rights v. SEC, U.S. App. D.C. p

432 F. 2d 659, 673-676 (C.A. D.C., 1970); Moss v. CAB, _ u.s.
App. D.C. » 430 F, 24 891 (C.A. D.C., 1970); Wellford v. Ruckels-

haus, U.S. App. D.C. p F. 2d (decided January 7,

1971) (C.A. D.C., No. 24,434). The measure of the legality of the
Statement depends upon Section 102(2) (C) of NEPA,

Sccond, after receipt of the Detailed Environmental Statement
Intervenors will need a reasonable period of time for discovery with
respect to the radiological environmental issues. These issues are
of course propcrly before the Board in this proceeding regardless
of the disposition of this Motion, but examination of the evidence
with respect to these issucs must await the Detailed Environmental
Statement which is the definitive ACC document on radiological environ-
mental considerations., &

A Mcmorandum in Support of this Motion is attached.

T - ————— — — — —— Y — — —— —— —

6/ In any evonl some of the parties have requested that disposition
of environi:.ntal issucs be certified to the Cormission. See also
Calvert Cli7fs lienorendun (p. 4). We also reiterate our support
of this sugyestion. Obviously certification of these issues to
the ABC will leave final disposzition of these matters in doubt
for a longer pericd but will vltimately serve to shorten the
entire procueding by allowing discovery to proceed with full
knowledge of the insuves validly involved in the procecding.



Dated:
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Respectfully submitted

Berlin, Roisman and Kessler
Counsel for Intervenor

Environm:ntal Defense Fund
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Myron M. Cherry - _

Counsel {or Intervenors f£aginaw
Vallef Nuclear Study Croup

Citizens Committee fcc the Environ-
mental Protection 6f Michigan

Sierra Clu

United Auto Workers of America

Trout Unlimited

West Michigan Environmental Zction
Council, Inc.

Environmental Law Society of the
University of Michigan Law Students




