CITY OF WASHINGTON )
DISTRICT OF COLUMBIA )

Keith S. Watson, being duly sworn, depuvses and
says:

that he is one of the attorneys for the Applicant,
Consumers Power Company, in antitrust proceedings before
the Atomic Energy Commission involving the Midland Units;

that during the period here involved, he has had
supervisory responsibility with respect to actions by
Applicant's Washington counsel responding to orders of
the AEC Hearing Board with regard to discovery demands
against Applicant by other parties;

that he if familiar with the actions of Applicant's
own personnel, from personal knowledge and on information
and belief, in complying with such discovery demands by
other parties;

that the attached :statement is true and accurate,
to the best of his knowledge, information and belief.

" Keith S. watson

Subscribed and sworn to before me this 9th day
of July 1973.

Notafy Public

My Commission Expires:
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Statement of Keith S. Watson

1. The various document demands from opposing
parties imposed upon the Applicant the task of searching,
extracting, evaluating, and producing an enormous bulk
of documentary material within a relatively short period
of time. As has already been reported to the Board, it
is reliably estimated that over four million document
pages were scrutinized during this process. Due to the
shortage of experienced Company personnel, it was deter-
mined at the outset that in order to meet the deadlines
assigned by the Board and to ensure the comprehensiveness
and accuracy of the production, that the principal judgment
factors would be supplied by Washington counsel. In other
words, the primary work of analysis and evaluation would
be undertaken in Washington by specialized counsel,
rather than in Michigan by Compzny personnel. Thus,
the extraction process which took place in the Company's
headquarters and field offices was designed and carried
out to ensure that any and all possible documents that
could possibly be called for by the various demands were
sent forward to Washington for analysis and production

by Washington counsel. In order to ensure this, it was



necessary to utilize lawyers to supervise the extraction
process, and this was done. However, as stated, the
exercise of judgment and discrimination, which led
inevitably to a substantial winnowing of the document
flood, took place at the second stage of the process.
Thus, when the analysis was completed by Washington
counsel, a rather large rumber of documents which were
physically extracted from the Company files were found
to be either not called for or else exact copies of other
documents. This is the basic reason why a large number
of documents forwarded to Washington were not produced.

2. The following details of this process, of
which I am personally #ware, may be of help to the Board
in evaluating the foregoing points:

(a) The file search was conducted by approxi-
mately fourteen Company emplioyees on the basis of instruc-
tions by Washington counsel concerning the method and
substance of the file search process. It is my best
estimate that approximately 55,000 document pages were
forwarded to Washington.

(b) The Company's file search supervisor

(Mr. Judd Bacon) and three of the other file searchers



are attorneys. The other ten are professional employees,
but are not attorneys.

(¢c) The file searchers, particularly the non-
attorneys, were expressly instructed to, and did err
substantially on the side of inclusion. For this reasoa,
much irrelevant or unresponsive material was extracted.
For example, I have ascertained that at least 2,000
extracted document pages were dated prior to 1960, and
were not otherwise producible. In the time available, I
have not been able to determine the total number of
document pages that fall into this category.

(d) A very large number of documents not
produced were duplicates. The file searchers were not
able to prepare and maintain a current document index
permitting deterrination whether a duplicate document
had been previcusly extracted. Preparatio. of such a
list, and the necessary comparisons, would have been so
time consuming as to make it completely impossible to
complete production in the time directed by the Board.
With regard to intra-office materials (the bulk of the
extracted docrnents), the author's copy, the addressee's

copy, plus various carbon copies typically would be



located in different files, often searched at widely
separated times. Due to the size of the Company, a
large number of copies (often as many as six) of such
documents were typically extracted from various head-
quarters files. Reports sent to the Divisions were
typically found in each of the files of the twenty-six
division offices. Every such copy would be extracted,
except possibly in rare instances where a file searcher
may have recalled having previously extracted its exact
duplicate -- a statistically remote event given the
number of searchers and documents, and the extent of
time covered by the search.

To the maximum feasible extent in the time
available, Washington counsel excluded duplicates in
making production to opposing counsel. This was done
in accordance with the Joint Document Request which
called for such exclusion (except where the duplicate
was individually annotated). In the short time available
I have been able to identify more than 7,000 pages trans-
ferired to Washington counsel which were exact copies of
other extracted documents and were therefore not

produced.



(e) The file search was begun immediately
upon receipt of the Joint Document Request of July 26,
1972. Thus, documents responsive to many discovery items
later modified or deleted as a result of meetings of
counsel in late September and as a result of the Board's
order of November 28, 1972, were extracted and transmitted
to Washington counsel. The file search was at least one-
third complete at the time of the Board's order of
Noveumber 28 which considerably narrowed the scope of the
document demand.

I have not been able to quantify the number of
documents extracted but not produced for this reason,
although I believe it to be substantial. For example,
in response to Item 4 of the Joint Document Request, the
Company was asked to provide all Michigan Pool Committee
reports. These were extracted and sent to Washington
counsel, but the Board's order of November 28 limitec
the discovery to Pool Committee reports relating
Applicant's power to grant or deny access to coordination.
Over 6,000 pages of such Reports were transferred to
Washington counsel and were subsequently found to be not

responsive to Item 4, as modified by the Board.



(f) The file searchers were instructed to
ignore questions of privilege. For the sake of uniformity
and accuracy, such questions were decided by Washington
counsel. Documents deemed by Washington counsel to be
privileged were withheld from submission, and a list of
these documents and an explanation of the nature of privi-
lege claimed were sent to opposing counsel on April 26,
1973. These documents involved about 1,200 pages of
material.

(g) The document search was not confined to
documents responsive to opposing party document demands,
but covered documents of possible relevance to the
Applicant's affirmative and defensive case. The file
searchers were instructed to extract a number of categories
of documents of interest to Company counsel but not sought
by any dccument demand; e.g., documents relating to
municipal "tying" practices. These documents are included
in the total document pages which have been referred to
as being transferred to Washington counsel.

3. To recapitulate: an inspection of the documents

in the time available since the July 6 informal conference

indicates the following:




(1) About 55,000 document pages were trans-
ferred to Washington counsel from Applicant's headquarters
and field offices. (No exact count was maintained.) Of
these, approximately 26,000 pages were produced.

(2) Of the balance, we have been able to
establish that

(a) a minimum of 7,000 pages were dupli-
cates of produced documents

(b) a minimum of about 6,000 pages were
not called for as a result of a later modification of
the Joint Demand by Board order

(¢) 1,200 pages were classified as
privileged, and parties so advised.

(d) a minimum of 2,000 pages were
pre-1960 documents not called for under the Board's
order.

It is my opinion, based on my detailed knowledge
of the Washington process, that the balance, or less than
13,000 pages, constituted documents which were not pro-
duced for one or more of the following reasons: (i) not

called for by the extensively modified demand,

(ii) extracted in response to the Applicant's requirements,




(iii) were further duplicates, or (iv) Washington counsel
disagreed with the imputed judgment of the extractor

that the document was (or might be) called for. These
pages represented less than 24 per cent of the total
volume. It would not be possible, without a complete
review of the non-produced documents, to determine the
number of documents falling into each of the foregoing

categories.



UNITED STATLS OY AMERICA

ATOMIC ENERCY COIMISSION

in the Matter of ) :
) - Docket Hos. 50-3290A4
CONGUMERS VOWER COMDAITY )
) 50-3304
(17idland Plant, Units 1 and 2) ;
AFFIDAVIT

Judd L. Bacon of Jeckson, Michigen, being first duly swormmn,
deposes and states upon information and belief as ro_llowaz

1. I am a Senior Attorney in the Legal Department of Consumers
Pover Company end my responsibilities include supervision of the Company
file search initiated pursuanf to this proceeding.

2. Folloving receipt of document requests of July 26, August 16,
Séxrt.enber 21, and September 25, i972 » the requests wvere reviewed by out-
side and Compeny counsel and discussed with appropriate Co:ni:a.ny employees.
In view ot.' the nature of the docuzent requests, it was determined that
the file search would require review of a substantiel percentage of tas
Coapany's files. -

3. The file search focused iniiially upon the asterisied ‘.';:e::s'

of the Joint Docizent Request, but also included a seerch for respoasess

5006(90F >
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to ithe other requesis. Two ettorneys were assigned Lo Lhe scurch oa &
full-tirme dasis vhille I and nonlegnl pcrsonnclhnlso coniributed sipgnifi-
cently in tirme and effort. .

. By the tine of the prehecring conferanse in Octoter 1972,
review of the files of the Farketing aad Rate Departients, including
files of the viee presidenth in éhargc of those Departments, had bzen
completed. (Morcover, rcvie; of the files containing dccuments responsive

to the asterisked items head also deen substentially completed. Based on
that experiencé, the file searchers estimated et that time that the

secrch could be completed by the first of the year if favgrable rulings
were obtained on all of the Coapany's objections to the docusent requests.
However, the search has cince proven more time consuming .han originally
anticipated. Whilc the asterisked requests generally called for rele-
tively easily identifisble reports end analyses, the remaining requests,
often calling for ell documents "releting" or "referring" to certain
broad categories, réquired tine consuming searches of correspondence,
interoffice memos and the like. The actusl extent of the remaining
files, as well as the time required for reeding, indexiﬁg and review of
already extracted documents, elso has proven greater than had been entici-
pated. To dete, epproxizately 39,C00 document pages have been extrécted

by Company perscnnel end trgnsmitted to “eshington counsel for review.

It is extremely difficult to estinmate the number of decuxzent pages thet
renin to be revieved Yefore the search is completed. Approximately
.onec-half of fhc persons and departments having files that need to be
exanined have been exm:iped. liowever, I cxpeét that less material that

is germane will be found in the files yet to be searched then has teen
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found in thdse already sxemined. My roush estimate o! the nunber of

doswasnt pages yel to be reviewed in 20,0C0. Thlx igure dosa notl in-
ciwde ficld offiee docvlients.

§. To deel with this situation, another Ccmpary attorney was
conmiticd on December 4, 1972 to work full time on the project, end
all three attorneys engaged in the file search have boen ordered to
worX overtime on the project as well. One week later, three nonlegzal
employees were essigned to assist these attorneys on a full-tine tasis;
one of these employces is also devoting overtime to the search. To
date the search has consumed spproxirately 1,760 legal rfan-hours and
1,400 nonlegal man-hours and has resulted in the review of files of thé
following offices: ‘

All officers except Chairmen of the Board and the President

Marketingz Departrent L

Executive Mazneger Electric Flianning -

Powar Rescurces end System Planning Departnuent (substantislly
complete)

Director, Power Resources and Systen Planning

Senior Supervisory Engineer, Interconnection Plenning

Interconnection Coordinator

Rate Research Deparinent

Data Control Department (partial)

Rates Depertment

Executive Director of Rates; Research and Tzte Control

Date Control Supervisor (partiel)

Legal Depirtzment

Eleciric Zngineering Department (partial)

-

6. The files of the following hesdgquarters offices remain to be

seurched:

Chaircan of the Board and President
Bxecutive Co=ittee
Director of Division Adninistration
Executive /scistent to Vice President in Charge of Divisioxzs
Mansger of lMarketing
nerel Surervisor of Ccxzerciel Electric and Governmental
Services '
Cererzl Covorozental Services Englneer




Frex Devolejoant Pepartnial
Rircator of Area Develorwont

l-. RECK Nonazer of Elzetric Transmission and Distribution

Bull ro,a. I'seduction Departnent
lanzzer of Bulik Power Praoluction
"ys:ra Cpareticns Supsrintendent
Project Manager, Xarn Uaits 3 and &
Project Maanger, Ludingzton

Proj-rct Munager, Midlead

Project linanger, Palisadas

Maauzer of Electric Engineering

inaineer, Pouer racilities Plwaning

Electric T'rznsaissica and Distribution Depariment
anagzar o Zlectric Trencaission and Distritutica
Electric T:uﬂS**ssxon end Distribution Coordirator

Assistant Coatro

Assistont oecrataries (2)
Assistent Jreesurers (3)
Director of Covarznmant Affairs
Direcctor of Civiec Affairs

Director ol Sccnomic and Financial Plenning

Personal Attorney Files /
Director, Pudlic Informaticn

I estimate thet another 1,500 men-hours will be.reguired tc complete this

effort. I elso estimate that it is unlikely that the heedguarters file

search can be cnmpleted prior to Fedbruary 16, 1973.

7. It is not possible to state with certeinty the time ard

resources necessary to camplete a ficld office file search. The Coxzany

hes 12 division headquarters and 26 local district offices heving elac-

tric service respansibilities lccated throughout the Lower Peninsuls of

Michigan--offlices waich ere es far as 250 nmiles from Jackson, Michizea.

These ofrices enploy ore than 1,100 executive, professionzl and adziniz-

trative exploysas who lLave electric service responsibilities. Tze Co=-

vty -

peny's Gererzl Oiine hzalguariers in Jecksoa nes absut 1,000 such zzployes

(or less thea cne-hall o: tkhe totzl of such employees). The files loceted

in 2 division Laadjuarters are approxiretely comparadle in bﬁlk to these

in ¢ major degaricent af tre Goeneral Office headquar

=vers ip Jacksen.



8. “ha Uieid v™ee file ;:;n.rvh process wauld reguire trvaiied
vareral OfTice rocsornasl L0 supervise ond coordimate e scorch with field
ovlice pergonnel i wotild ¢lso require tremsporting docwliarts to Conjany
Rriagquarters for precessing. I estimdte that the field olfice file scoreh
vill require at lwast uatil May 1, 1973.

9. Abuoat & thorough file seerch, it is not possidle to state
categoriselly what dos ...act., exre, or ore not, loceted ir the field office
files. lowever, glven the mture of the issues raised in this proczedingz,
I believe that such @ search would primarily produce cuplicetive or cuau-
Jative docuzenis, and is pot required to develop en r.de:;ua'te record iz
tais cese. .

10. The Cozpeny's policies concern.‘.ng coordinetion are form.-
leted, initicted, and overseen by officers and other Cazpany offici uls,
all of wacm are located in the Company's Jacksoa headqua.rters. For exauple,
nezotiationas with other utilities ere conducted gnd policy determinatiors
conecerning such subdbjects as wholesale power, interconnectioa, poolingz,
reserve sharing, or .v':-.eeling are maocde and supervised oy hz2edguarters
rersoanel.

Further deponsnt seys not.

f\ ' (/.7- ':-‘-)

- Judd L. mcon
STATZ OF MICHIGAN ;
S.
COUSTL OF JACKSNS ) ¥

On this Z2.2 duy of Dzcermber, 1972, before ms, a Kotary Puslic
ir zrd for said Ccuncy personally aprear*d Judd L. Bacon, to ne kncwz to
be the ceme person cesceribed in and who executed the witkin instre=ans,
whio acxmowledgad the geme to be his free ect shd deed.

. od

i R 3 ; Notasy Public, Jacksen County, Michizan
h : My Comission Expires April 20, 1957%



UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

In the Matter of
Docket Nos. 50-329A

CONSUMERS POWER COMPANY and 50-330A

(Midland Units 1 and 2)

N St S

CERTIFICATE OF SERVICE

I hereby certify that copies of APPLICANT'S ANSWER
TO INTERVENORS' MOTION FOR RECONSIDERATION AND MOTION TO COM-
PEL, dated July 9, 1973, in the above-captioned matter have
been served on the following by deposit in the United States
mail, first class or air mail, this 9th day of July, 1973:

Jerome Garfinkel, Esg., Chairman Dr. J. V. Leeds, Jr.
Atomic Safety and Licensing Board P. O. Box 941
Atomic Energy Commission Houston, Texas 77001

Washington, D. C. 20545
William T. Clabault, Esq.

Hugh K. Clark, Esqg. Joseph J. Saunders, Esqg.

P. 0. Box 127A David A. Leckie, Esqg.

Kennedyville, Maryland 21645 Public Counsel Section
Antitrust Division

James Carl Pollock, Esguire Department of Justice

2600 Virginia Avenue, N. W. Washington, D. C. 20530

Washington, D. C. 20037

Joseph Rutberg, Jr., Esqg.
Antitrust Counsel for
AEC Regulatory Staff
Atomic Energy Commission
Washington, D. C. 20545

Wallace E. Brand, Esqg.

Antitrust Public Counsel Section
P. 0. Box 7513

Washington, D. C. 20044

Atomic Safety and Licensing Board
Atomic Energy Commission
Washington, D. C. 20545

Keith S. Watson



