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I.

INTRODUCTION
.

Pursuant to Section 2.762 of the Nuclear Regulatory Com-

mission's Rules of Practice, 10 C.F.R. 2.762, the U. S. Deoart--

ment of Justice hereby files ' this Brief in S'upport. of Exceotions

to the Initial Decision of the Hearing Board.
.

A. Ilistory of the Proceeding

This proceeding invol es the application of Consumers Power

Company (" Applicant") for permits authorizing the- construction of

two pressurized water nuclear power reactors, designated as the

Midland Plant, Units 1 and 2. The proposed facilities are to be

located on a site adjacent to the Tittabawasee River in Midland

County, Michigan. The units are designed to operate at 482 MW(e)

and 818 MW(e) respectively.

This is the first proceeding tried under Section 105c of the

Atomic Energy Act of 1954 since its 1970 amendment. */ The basic

issue is whether the activities under the ' license for the Midland
nuclear generating units will " create or maintain a cituation in-

consistent with the antitrust laws."

The application' for the proposed f acility was reviewed by.
|

the Department of Justice (" Department") pursuant to the orovi- !

l

sions of Section 105c. The results of the Department's review

are contained in a letter of advice to the Atomic Energy Commis-

sion dated June 28, 1971, in which the Department concluded that

*/ 42 U.S.C. S2135(c), 68 Stat. 919, 84 Stat. 1473
TDecember 19, 1970).

|

|

. ..- -.- .
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.

the issuance of unconditioned construction permits may maintain

a situation inconsistent with the antitrust laws and accordingly
recommended that a hearing be held.

Thereafter, petitions to intervene were submitted to the

Atomic Energy Commission by Wolverine Elec.tric Cooperative, Inc.,

Northern Michigan Electric Cooperative, Inc., and several Michigan
municipal utilities. (See Petitions to Intervene filed on

.

September 30, 1971 and October 4, 1971).

On April 19, 1972, the Atomic Energy Commission's Notice of

Antitrust Hearing was published in the Federal Register. (37 FR

7726). An Atomic Safety and Licensing Board (" Hearing Board")

was established in accordance with the Atomic Energy Act and the

Commission's regulations on April 11, 1972. The Hearing Board's

notice for the first prehearing conference in this proceedina was
issued on April 19, 1972. Preliminary motions and discovery ex- '

tended through November 12, 1973; trial of the case laste6 from

November 27, 1973 to June 12, 1974.

The parties to this proceeding are the Applicant, the De-

partment, the Nuclear Regulatory Commission Staff ("NRC Staff")
,

and the " Joint Intervenors" (Holverine Electric Cooperative,
Inc., Northern Michigan Electric Cooperative, Inc., and the

Cities of Traverse City, Grand Haven, Holland, Zeeland, Coldwater,

and the Michigan Municipal Electric Association).

On October 8,1974, each party filed its proposed findinas

of fact and conclusions of law and a brief in support thereof

(hereinafter referred to respectively as Brief for the Department,
Brief for the NRC Staff, Brief for the Intervenors, and Brief

2
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.

.

.

for the Applicant), and on. November 25, 1974 each.93rty filed
.

a brief replying contentions propounded by the other parties

(hereinaf ter referred to respectively as Reply Brief for the

Department, Reply Brief for the NRC Staff, Reply Brief'for the
-

.

Intervenors, and Reply Brief for the Applicant).
'

On July 18, 1975, the Hearing Board issued its Initial Deci-

sion ("ID") , which held th'at the activities under the, Midland li-

censes "will not create or maintain a situation inconsistent with
the antitrust laws as specified in s'ubsection 105a of 'the Atomic

Energy Act of 1954, as amended." (ID at 182) The Department
'

the NRC Staff and the Joint Intervenors noticed an

appeal from the Initial Decision on September 8,1975, by filing

Exceptions to the Initial Decision. This brief is submitted in

support of the Exceptions filed by the Department on that date.

.

.

e
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B. Scoce of Aopellate Review

This Appeal Board has the authority to review all of the ex-

ceptior.s which the Department has raised to the Initial Decision.
.

In Consolidated Edison Company of New York, Inc. (Indian

Point Station, Unit 2) ALAD-188, RAI-74-4, 323, 357 (Aoril 4,
,

1974), an URC Appeal Board outlined the scope of appelate review.,

That Appeal Board stated: '

b. Under the Commission's overall adjudicatory
scheme established for licensing matters, the respon-
sibility for the appraisal ab initio of the record
normally is placed in licensing boards which, in each
proceeding, render an initial decision giving that
appraisal. The Licensing Board has performed that
function here, and our function is to review the ini-
tial decision in the light of the exceptions which
have been filed, and to assess its sufficiency and
correctness. Our review is a part of the administra-
tive decisional process. As such, we are not bound
by the plentitude of decisions which concern the ex-
tent to which courts defer to rulings of an adminis-
trative body. Nevertheless, as enunciated in our
Point Beach decision, we do not ordinarily make our
own findings based on our independent review and
assessment of the evidence:

.

*Obviously, an essential element of [our]
review in a particular case is En inquiry
into whether each of the essential findings
of the Licensing Board is suoported bv reli-
able, probative and substantial evidence of
record. But it scarcely follows that, even
though we may be clothed with legal author-
ity to do so, it is appropriate for us as a
reviewing tribunal to substitute our judg-
ment on purely factual matters for that of
ths Licensing Board. Specifically, while
it is our duty to reject or modify factual
determinations which we conclude are not
well founded and rational, we see no justi-
fication for setting aside licensing board
findings simply because, had we been the
trier of fact, we might have found differ-
ently.

.
4

6

.



.

.

.

.

A broader scope o'f appellate review normally
obtains, of course, where the question of

. fact is inextricably interwoven with one or
more questions of law. But even though in
that situation there may be greater ]atitude
for the exercise of independent judgment by.

,

the Appeal Board, we still do not operate
on a clean slate. -In reaching our own con-
clusions on a mixed que.stion. of fact and'
law, due consideration will be'given to the
views of the Licensing Board on the question.-

This is in accord with the views of the leading administra-

tive law commentator. Professor Davis states in his treatise that

an appeal board within an administrative agency has much wider,

discretion'in its review of a hearing examiner's opinion than a

court does in its consideration of an' adminis.trative agency's
decision. An appeal board is given this wide latitude because '

it alone is ultimately responsible for the agency's determina-

| tion. K. Davis, Administrative Law Text 222 (3rd ed. 1972)

In the instant proceeding, we are asking this Appeal Board

to overturn findings of fact, findings of law and mixed findings

of . law and fact which are clearly at odds with the record, not
well-founded, and not rational.

:
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C. Summary of Argument and Orcanization of the Brief

The: activities under the Midland. licenses will maintain a
, ,

'

situation- inconsistent with the antitruct laws, and this Commis-

sion.must therefore impose. license. conditions adequate to
. .

,

remedy that cituation. The existence of a situation inconsistent
,

with the antitrust laws can be established if it can be shown

that Xpplicant is monopolizing the relevant electric power ' markets.

[Sec. II-A-1), A showing that Applicant has violated the antitrust
,

laws .is unnecessary in a Sec. 105c proceeding. [See II-A-2] .

To prove the offense of monopolization, it is necessary to show

the existence of substantial market power coupled with conduct

by the company possessing that market power to precerve or
,

enhance its market dominance. [See Sec. II-Bl. Evidence and
expert economic testimony demonstrates that Applicant possesses

monopoly power in the wholesale and retail firm e.lectric nower

markets in its service area, and that these markets are the

relevant markets in which to judge the anticompetitive-effects

of Applicant's-activities. [See Sec. II-C] . Applicant also

possesses monopoly power by virtue of its strategically dominant

transmission network. [See Sec. II-C-2]. Applicant has
,

misused its dominant position in transmission and other

coordination services to drive up.the generaticy.-costs of smaller

electric systems in Michigan who compete with it, thereby main- _.

taining its monopoly position in the relevant markets. [See Sec.

II-D].

.
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In particular, Ap'pli' cant (1) unreasonably refused to share

reserves with competing smaller electric systems in Michigan, ex-

cluded these systems from the Michigan Power Pool, and continues

to refuse to share reserves with these systems on reasonable and
.

nondiscriminatory terms [Sec. II-D-1], (2) refused and refuses to
.

grant access to its strategically-dominant transmission network

to these systems, thereby denying them access to other sources of

coordination services [Sec. II-D-2], (3) refused and refuses to

grant access to the Midland Units to these systems [Sec. II-D-3],

(4) contractually prohibited these systems from coordinating with

third parties [Sec. II-D-4), (5) limited the availability to .

these systems of peaking power, a form of coordination power,

from unutilized hydroelectric sites [Sec. II-D-5], (6) entered

into territorial agreements with neighboring large utilities,
thereby limiting the smaller electric system's ability to deal

,

with alternative coordinating partners or bulk power suppliers.
[Sec. II-D-6), (7) agreed to coordinate with several of the

smaller electric systems and acquired several other of these

systems, with the specific intent of preventing effective coor-

dination among all the smaller systems in Michigan [Sec. II-D-7].

All of this evidence .of monopoli:ation is within the relevant

matters in controversy.

Since these practices and policies have maintained Aopli-
cant's monopoly position in the relevant markets, Apolicant has

engaged in monopolization in violation of Section 2 of the Sherman

| 7 |
:
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- Act. Proof of Applicant's monopolization is sufficient to estab-

lish the existence of a situation inconsistent with the antitrust

laws or the policies underlying those laws [Sec. II-E].

This situation will be maintained by the activities under

the Midla nd licenses. [Sec. III). The denial of access to the

Midland Units to the smaller electric systems in Michigan is an

integral part of Applicant's monopolization. The availability

of low-cost Midland power to Applicant alone competitively

disadvantages smaller electric systems in their efforts to

compete with Applicant. Furthermore, Applicant's monopolization

disables these smaller electric systems from installing their
,

own nuclear units'. This significant rela tionship between
1

the activities under the license and the antitrust-inconsistent
'

situation establishes the " nexus" as required by by section

105c and the Commission's Waterford Order.

To correct the situation, the Midland Licenses should be

conditioned, as provided for in Section 105c, so that access

to the Midland Nuclear Units, . wheeling and other coordination

services are available to smaller electric systems in Michigan.
[Sec. IV].

The Hearing Board rejected this argument because it errone-
'

ously found the facts of this case and incorrectly interpreted
the antitrust laws and Section 105c. The legal and factual

errors found in the Initial Decision to which Exceptions have

been taken are discussed in detail below. The Exceptions to

which a particular section of the Drief are addressed are noted |
-

1

in Appendix A. .
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D. General Principles of Power Supply
Production and Coordination

The Department is alleging that Applicant has prevented com-

peting electric systems from economically producing electric power
by denying them access to the benefits of coordination. In order

'

.

to better understand the issues in this case, the following brief

summary of power supply and coordination principles is presented.
'l. - Reserve Sharing

.

Most users of electric power want and expect that power be

available 100 percent of the time, or as close thereto as possi-
ble. " Firm power" is the term for power supply which is continu-
ously available to meet the needs of such users. Generating units,

are subject to mechanical failure or " forced outage," 'which re-
quires their removal from service. They are also out of service

periodically for maintenance. Because generators are not avail-

able 100 percent of the time, electr|ic utilities must maintain
.

generation in excess of their loads,, or " reserves," in order 'to

provide the continuity of service, users expect.

Small electric systems apply "the single largest unit down"

standard in determining the level of reserves which must be main-

tained, This means the system must set aside as reserves an

amount of ge.nerating capacity equal to the capacity of its lar-

gest generating unit, so as to insure. that it will be able to

meet -its load -in the event that this unit suffers a forced outage.
~

| Thus, a small distribution system with a load of 10 megawatts

c (mw) could produce firm power to serve its load with two 10 mw.

9
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generating units, one supplying the load and the other held

in reserve.

When a small system ' installs large units, the amount ' of

. reserves required increases. This increases the total cost of

electric' power supply because of the fixed charges on the re-

se'rve -equipment which is idle except during emergency periods.

Reserves can be reduced by using several smaller units, but a

system which installs only small units loses the benefit of the

economies of scale available from larger generating units, The

electric system planner must find a compromise between using

larger units to obtain scale economies and_ using smaller units
in order to reduce the capital costs of reserves. (Mayben, TR

.

. 2552-2556)

The interconnection of two electric systems through high-

voltage transmission makes pocsible the use of larger units while
keeping eserves to a reasonable level, thus avoiding the dilemma

of the " single largest unit down"_ standard. These interconnected

systems share their reserve capacity and, by making greater use

of already installed capacity which formerly had to be held in

reserve, serve more loads. with less total capacity than they
.

would have been able to serve operating in-isolation.

-(Mayben, TR' 2564-2570)

The elements of such a " reserve-sharing" arrangement are an

agreement' between two or --more utilities on the minimum amounts

of ' reserves necessary to maintain adequate reliability on their

' combined systems and apportionment of these reserve requirements

10-
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among 'the participants. .These contracts obligate each partici-

pant to supply " emergency power" on an if-and-when-available

basis.

To demonstrate the practical ef fect of reserve sharing, let

us assume two systems each having two 10 mu units. Isolated,

each could sell only 10 mw of firm power, for a total of 20 mw

of firm power from the total 40 mw of generating capacity. Fol-

lowing interconnection, the two systems would need to keep a to-
.

tal' of only 10 mw of generation in reserve. If they share the

savings equally, each would need to keep only 5 mw in reserve, or

could sell 15 mw as firm power.

2. Coordinated Development

" Coordinated development" means the development of power

supply resources by two or more electric utilities on a joint

planning basis to meet the combined requirements of those utili-

ties. This practice, like reserve sharing, permits electric ,

utilities to use larger scale generating units.

Load growth is substantial in the electric industry averag-

ing approximately 7 percent per year. Of concern for the system
|

planner is the absolute amount of growth. For a system with a

4000 mw load, 7 percent growth would mean 280 mw of growth in a

year. Under those circumstances, installation of an 800 mw unit

system would leave idle 520 mw of capacity for one year; for a

- 2000 mw system with 140 mw of annual load . growth, installing an

800 mw unit would leave 500 mw idle the first year, 510 mw the-

11
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second year, and so forth. If power supply development is iso-

lated, the system planner again must unsatisfactorily compromise

between the economies of scale available from large units and the

cost of maintaining idle generating equipment.

With coordinated development of generation, two or more
'

utilities can pool their load growth and use larger scale units

more efficiently. Thus, two or more systems with a combined an-

nual load growth of 800 mw can install an 800 mw generating unit

with no idle capacity lef t over. Through coordinated development,

the " lumpiness" of installation of blocks of generating capacity

can be conformed more closely to the smoothly rising curve of

load growth.

Varying arrangements or methods may be used to carry out pro-

grams of coordinated development, including joint construction or

joint ventures, with equity participation by each of the partici-

pants, and sales of " unit power" by contract for the life of the

unit. The purchaser under a " unit power" contract is entitled to

power from a specific generating unit (or plant) when that unit

(or plant) is in operation, Another method is " staggered con-

struction," where one utility builds a unit larger than it needs

and markets its temporary surplus, .and then another utility takes
its turn in adding a larger unit, (Mayben, TR 2649; see also

DJ #167 and #234)

3. Joint Transmission Arrangements (Wheeling)

A third form of coordination is achieved by coordinating the

construction and operation of transmission for power exchanges.

12 |
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Where the distances between two systems seeking to coordinate

are considerable, the costs of constr.ucting transmission to

interconnect these two systems may be greater than the cost

savings achieved through the coordin'ation transactions. Wheeling
-

.

(i.e.,. the transfer of electric power over a transmission line

either by direct transmission or.displ.acement) over an intervening
system's transmission lines may facilitate the _ transaction'.

,

(Mayben, TR 7733-37) Whee 1~ing may also facilitate ~ wholesale firm

power transactions. .

4. Other Power Exchange Transactions

a. Economy Energy

Economy energy is energy supplied by one utility to another

generally on a " split-the-savings" basis. For example, the City

of Lansing supplied Applicant approximately 9.7 million kwh of

energy in November, 1973, for the price of $160,000. The incre-

mental cost to Lansing of generating the power was $60,000. Ap-

plicant saved on the transaction because thie economy energy re-

placed energy on Applicant's system which would have cost $260,000

to generate. On a " split-the-savings" basis, Lansing profited by
$100,000 and Applicant saved $100,000. (Brush, TR 2351-53; see

also ID at 12).

b. Dump Energy

Dump energy is energy which must be produced by an electric

system but for which it has no use. This energy is made available

to other electric systems usually at a very low cost. For exam-

plc, a hydr'oelectric , plant, which must be run to control river

13
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flow or lake level, may produce energy in excess of a system's
needs at.that particular time. This would be dump energy. (ID
at 12)

c. Maintenance Power

Maintenance power is energy supplied by one utility to an-

other to replace energy which is unavailable to the receiving
system due to the ou'tage of a generating unit for scheduled main-
tenance. (ID at 11) .

d. Emergency Power

Emergency power. is energy supplied by one utility to another

on an if-and-when-available basis to replace energy which is un-

available to the receiving system due to a forced outage. (ID at
11; see Reserve Sharing, supra)

5. Base-load v. Peaking Units

The demand for power on a particular utility system varies

from hour to hour during the day, and from month to month during
the year. This variation in system load requires the utilization
of essentially two types of generating units, " peaking units" and
"baseload units." " Peaking units," which are used to supply

loads that occur a few hours a day, have relatively low capacity
(capital) costs and high enercy (fuel) costs. On the other hand
E

baseload" units operate virtually full time and are used to sup-

ply that portion of system load which occurs continuously during
the day. Base load units have relatively high capacity costs and
low energy costs, both because they can utilize lower cost fuels t

and because they are more efficient in converting these fuels'

into kilowatt hours of electricity. (Mayben, TR 2256, 2257)
14
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II. THE SITUATION INCONSISTENT WITH
.

THE ANTITRUST LAWS
.

A. The Standard of Section 105(c)
- 1. The Situation.

A fundamental error which pervades the ' entire Initi.al De-
~

cision is the Hearing Board's finding that a " situation inconsis-

tent with the antitrust la.ws means anticompetitive co'nduct."

(ID at 37) The language of the statute is clear; it is a situation

which is the focus of the inquiry. A situation is, by' definition,

a state or condition. at a given point in time -- as opposed to

conduct. We would characterize the " situation inconsistent with

the antitrust laws" in this case as a highly concentrated, anti-

competitive market structure which is the result of exclusionary-

conduct engaged in by the dominant firm in the market. It is

readily apparent that a focus solely upon conduct would ignore

essential elements in such a situation.

The Hearing Board's error in statutory construction is much

more than a semantic quib' le, for, . working from the false premiseb

that " conduct" is the focus of the inquiry, it makes two crucial .

errors.

First, it distorts the law of monopolization to fit its in-

terpretation of Section 105c. The law of monopolization focuses

on much more than conduct; it focuses- on an an*:icompetitive sit-

uation just as Section 105c does. Monopolization is defined as

the existence of monopoly power in a relevant market coupled with
|
r
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activities.to create or maintain that monopoly power. (See infra
a t II-B-2 ) The offense persists as long as that firm possesses

monopoly power even if the. conduct which contributed to or brought

about the situation ceases. Consequently, in determining whether

a firm is monopolizing, past conduct, present conduct and market
.

structure.all must be analyzed. Since the Hearing Board was

searching only for evidence of discrete acts of anticompetitive

conduct -- i.e., the " situation" as it defined it -- it never en-

gaged in the required antitrust analysis. Instead of determining

whether there was a monopolization, it searched for individual

acts which could be regarded as illegal per se. Taking no account

of the Hearing Board's own finding that Applicant had the monopo-

listic purpose of acquiring all of its smaller competitors and

thereby eliminating their competition, the Hearing Board persisted

in examining each allegation of anticompetitive conduct in isola-

tion from all others and determining its lawfuln sss or unlawful-
~

ness in the abstract.*/ Thus, for e*xample, the Bocrd engages in
.

an abstract analysis of whether one utility has an ethical duty
1

to engage in coordination with another, when its own findings

should have led inevitably to the conclusion that Applicant's

refusal to do so with its smaller competitors was an integral
part of its.' monopolization. Moreover, no finding as to the exis-

Itence of monopoly power is ever made since market structure is
j

|
|

*/ The Hearing Board first divides Applicant's conduct into
eight individual " situations," (See ID at 125-148, 150-167) and ;

it then examines each " situation" sequentially. -The net effect'-- '

'

of this approach is to assume' out of existe nce all conduct by
Applicant except that which is specifically being scrutinized
at a particular moment.

'
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not conduct; and past conduct, if discontinued, is found "m oo t "

and thus irrelevant to a determination as to the existence of
.

the situation. These legal errors follow from its initial erro-

neous premise since market structure and past conduct are not

relevant to the questio'n of whether certain present conduct is-
illegal per se. The question of whether an anticompetitive

situation exists is never addressed.
<

Secondly, in searching for the " requisite ' nexus," */ the

Hearing Board finds that the question of nexus is a matter "which

must be resolved as to each alleged unticompetitive practice."
(ID at 42) This interpretation is erroneous; however, it follows
logically from the false premise that situation means conduct.

An NRC Appeal Board has rejected the Hearing Board's tortured

reading of the language of Section 105(c) as to the nexus require-

ment. That Appeal Board stated:

The words of the statute upon which the appli-*

cant relies direct the Cc amission to consider not
,

only whether granting a license would " create" an
anticompetitive situation but also whether it would
" maintain" one. Thus, to the extent the applicant's
argument suggests that the_ Commission's cognizance
under section 10Sc is limited to anticompetitive con-
sequences directly attributeole to applicant's use of
the nuclear plant and its output, it makes no sense.
As the staff points out, for activities under a li-
cense to " maintain" a pre-existing situation incon-
sistent with the antitrust laws, some conduct of the
applicant apart from its license activities must have
been the "cause" for bringing about those anticompe-
titive conoitions. Nothing in section 105c suggests
that Congress wanted the Commission to focus on an,

applicant's extra-license conduct when determining

*/ Louisiana Power and Light Company (Waterford Steam Electric
Generating Station, Unit No. 3. No. 50-382A, Memorandum and
Order of the AEC, RAI 73-9, 619 (September 28, 1973).

17
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whether an anticompetitive situation would be " main-
tained," but to close its eyes to that conduct in
deciding whether such a situation would be " created.
Indeed, were we to accept the dichotomy inherent in
the applicant's position, we would be at a loss to
perceive how a licensing board should proceed when it
is alleged -- as it is in this case -- that granting
a construction permit would both create and maintain
an anticompetitive situation. There is, of course a
settled presumption against imputing to Congress an
intent to achieve an irrational result. We are par-
ticularly disinclined to go against that presumption
where another, more sensible reading of the provision
'in question is suggested by its legislative history. */

-

(Emphasis supplied)

As the Wolf Creek Appeal Board makes clear, the proper focus

of a Section 105c inquiry is to determine (1) whether anticompeti-

tive conditions exist, (2) whether these conditions have been

brought about by anticompetitive conduct of the Applicant and (3)

whether these conditions are maintained by the license activities.

2. The Standard of " Inconsistency"

Section 105(c) prohibits the licensing of nuclear power fa-

cilities where the activities under 'such licenses would create
.

or maintain a situation inconsistent'with the antitrust laws.
While we have demonstrated in this proceeding that Applicant is

monopolizing the relevant markets in violation of Section 2 of

the Sherman Act, such a showing is unnecessary to meet the stan-

dards of Section 105(c). **/ The Hearing Board correctly found

that the standard of inconsistency "need not amount to a statutory

*/ Kansas Gas and Electric Company and Kansas City Power and
Light Company (Wolf Creek Generating Station, Unit No. 1) No.
50-482-A, Decision of Atomic Safety and Licensing Appeal Board,
19-20 (June 30, 1975).

**/ See S. Rep. No. 91-1247, 91st Cong., 2d Sess. (1970); H.R.
Rep. No. 91-1470, 91st Cong. 2d Sess., 14 (1970).

(Footnote continued)
18
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violation if it meets appropriate criteria for determining anti-

competitive conduct," (ID at 37). Specifically the Hearing
Board found:

.

- '

In determining the existence of anticompetitive con-
duct, each of the following criteria should be con-
sidered: (a) conduct which is a violation of the
antitrust laws enumerated in Section 105a of the .

Atomic Energy Act, including conduct heretofore de-
termined to be unfair by the FTC pursuant to Section
5 of the FTC Act; and (b) conduct, without necessar-
'ily having been previously considered unlawful, (1)
which offends public policy as it has been established
by statutes, the common law, or otherwise, or, in
other words, is within at least the penumbra of some
common law, statutory, or other established concept

~

of unfairness; (2) which is immoral, unethical, op-
pressive or unscrupulous; and (3) which caus~s sub-e
stantial injury to consumers or competitors or other
businessmen. (ID at 40)

We take no exception to this standard. We wonder, however,

as to its meaning when the Hearing Board can simultaneously state

"that cases dealing with violation of the Sherman Act and the

Clayton Act provide little guidance in the selection of appro-,

priate c'riteria for determining anticompetitive conduct which-

does not amount to a violation of antitrust laws." (ID at 37)
On the contrary, monopolization cases provide invaluable

guidance in concretely applying the somewhat nebulous standard

(Footnote continued from previous page)

"The concept of certainty of contravention of the
antitrust laws or the policies underlying those laws
is not intended to be implicit in this standard; nor
is it mere pcssibility of inconsistency. It is in-
tended that the finding be based on reasonable proba-
bility of contravention of the antitrust laws or the
policies clearly underlying those laws."

19
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the Hearing Board has fashioned. An analysis of anticompetitive

practices found in monopolization cases which were not held per

se illegal but nonetheless condemned as exclusionary provides

appropriate criteria by which to judge whether conduct is " un-
.

fair," is "anticompetitive," " offends public policy," or is injur-

ious to " competitors." .

For example, in Otter Tail Power Company v. United States,

410 U.S. 366 (1973), the Court determined that a monopolization

consisting of' refusals by the defendant to deal in wholesale

power and in transmission services, the effect of which was to

maintain a monopoly, violated Section 2 of 'the Sherman Act.

The Court did not have to reach the issue of whether a refusal
to wheel in and of itself, or a refusal to sell power in and of

itself, was a violation of the antitrust laws, since Otter Tail

was engaging in a combination of anticompetitive acts which

together constituted monopolization. Nevertheless, a f air reading

of Otter Tail is chat at a minimum, the Court believed that each

element of the monopolization, (namely, refusals to wheel and

refusals to sell power), raised art'ificial barriers to entering
the market and was thus anticompetitive --i.e., was a policy

or practice inconsistent with the antitrust laws.*/

If the Hearing Board was looking for guidance as to what

conduct "causes substantial injury" to " competitors" in the elec-

tric power industry, the Otter Tail case provides " appropriate

*/ Applicant agrees that the practices of' the Otter ~ Tail Power -

Co. were found to be '' predatory." (Brief for Applicant at 156)

20
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criteria." Instead, the Heuring Board ref.used to- read the major-

ity opinion in the Otter Tail . case for guidance; rather it at-

tempted t'o distinguish it away, and in fact relies on the minor-

ity opinion to bolster 'its reasoning. (ID at 95)
-

.

.The' Department in this proceeding argue.d that selective re-

fusals to wheel and. selective refusals ~ to coordinate were anti-
:

competitive conduct which seriously handicapped Applicant's com-
petitors. .The Hearing Board found that such refusals in .and ' of

themselves are not per se illegal conduct; it never considered

whether the Applicant's conduct was inconsistent with the anti-

trust laws, nor did it consider whether Applicant's conduct in

its totality was inconsistent with the antitrust laws. Essential-

ly the Hea~ ring Board promulgated an inconsistency standard, and

then ignored it. ' Although it does not explicitly so state, the

Hearing Board erroneously judged Applicant's conduct by the

strictest violation standards, requiring that each element of Ap-
plicant's monopolization be a per se viola. tion of the antitrust
laws.

.

.

b

21

.

. *g - - - - . , , , , , , ,- - , - - . , ,- - - y , , - --



_ _ -

'

,

.

B. The Antitrust Laws and the Policies Underlying those Laws
1. Introduction

The' Hearing Board leaves many of its legal essumptions un-

+ stated, and therefore it is very difficult to focus precisely on
.

where ~the legal errors in its Initial Decision lie. Specifically,.

it is unclear by what. standards it was-determined that Applicant
has not engaged in a monopolization. The Hearing Board's legal

analysis is most often limited to a rote recitation that,it can
find no exclusionary conduct; how it legally reaches its conclu-~

sions is largely a mystery.

This 'section attempts to state the law of monopolization in

considerable detail and outline the legal standards by which

Applicant's conduct properly should be judged. Those explicit

legal interpretations of the Hearing Board which we believe to

be erroneous are referred to in footnotes to the text.
2. The Law of Monopolization

Section 2 of the Sherman Act reads as follows:

'Every person who shall monopolize, or attempt
to monopolize, or combine or conspire with any
other person.or persons, to monopolize any part of
the trade or commerce among the several states or
with foreign na,tions, shall be. deemed guilty of a
felony. 15 U.S.C. 2-. . .

The offense of monopolization consists.of monopoly power in

the relevant market, defined in economic terms as the power, to
fix prices or to exclude competition, coupled with policies de-
signed to preserve that market power. Thus, the U. S. Supreme

Court held in American Tobacco v. United States, 328 U.S. 781,

22
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811 (1946) "that the material . consideration in determining whe-

thee a monopoly exists is not- that prices are raised and that

competition actually J.s excluded but that ~ power exists to raise

prices or to exclude competition when it is desired to do so.",
,

A recent' definition of the offense appears in United States v.
.Grinnell Co 2., 384 U.S. 563 (1966):

The offense of monopoly under S2 of the Sherman
Act has two elements: (1) the possession of monopoly
power in the relevant market and (2) the willful
acquisition or maintenance of that power as distin-

-guished from the growth or development of a superior
product, business acumen or historic accident.
284 U.S. at 570-571.

The first element of the offense, possession of monopoly

power in the relevant market, can be inferred "from (a] predomi-

nant share of the market," see Grinnell, supra at 571,~or from

control over a " bottleneck" facility- which affords the control-

ling company the power to exclude competition or set prices.

See United States v. Otter Tail Power Company, 331 F, Supp.

54, 59 (1971), aff'd in part, 410 U.S. 366, 377 (1973).

Once it is established that a company possesses monopoly

power, that company's conduct is judged by a different, stricter
standard: it cannot. willfully act to' maintain or expand .that
power without violating the antitrust laws. The willful mainte-

nance of monopoly power can be established merely by showing that

" transactions neutral on their face" have an exclusionary effect
on the market -- i.e., raise barriers to entry . -- without a spe-

.. cific showing of anticompetitive motivation. See United States- ~

v. Aluminum Company of America, 148 F.2d 416, 432 (2d Cir.
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1945); also, United States v. United Shoe Machinery Corp., 110

F. Supp. 295, 346 (D. Mass. 1953), aff'd por curism, 347 U.S. 521

(1954). A firm possessing monopoly power violates Section 2 even

though particular acts of anticompetitive conduct which contrib-

uted to its market position may have ceased. See United States

v. Aluminum Company of America, supra at 432, 437.

That a monopoly results from a defendant's conduct is suf-

ficient for a finding of monopolistic intent. United States v.

Griffith, 334 U.S. 100, 105-106 (1948).*/ Furthermore, none of

the transactions engaged in by a defendant need be illegal in and

of themselves (f ,they are part of a course of conduct to maintain.

its monopoly. Eee American Tobacco v. U. S., supra. It follous,

therefore, that individual elements of an anticompetitive situa-
tion may not be singled out for evaluation en a piece-by-piece

bas.s; for a group of activities, each perhaps lawful stan6ing
alone, may comprise a monopolization in violation of the antitrust
laws. See the recent opinion by Judge Edelstein in United States

v. International Business Machines, CCH 1975 Trade Cas. 160,495

(S.D. N.Y. 1975).

That the offense of monopolization may be proved by merely

showing the exclusionary .effect of the policies and practices en-

' gaged in by a company possessing monopoly power (without a showing

of specific intent) is confirmed by the following quotation from

*/ The Hearing Board uses the term " scheme of monopolization"
throughout the Initial Decision. This term is alien to the law" - - -

of monopolization. If the use of this term means that " specific '

intent" must be shown to prove a monopolization, the Hearing
Board has erred.

24
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Judge Hand's opinion' in Alcoa, supra, a case which was very much

in the minds of the framers of the 1954 Atom'ic Energy Act:*/

' This increase and this continued and undisturbed
control did not fall undesigned into Alcoa's lap; ob-

'
viously it could not have done so. It could only have
resulted, as it did result, from a ~ persistent determi-
nation to maintain the control, with which it found
itself vested in 1912. There were at least one or two
abortive attempts to enter the industry, but Alcoa
ef fectively anticipated and forestalled all competi-
tion, and succeeded in holding the field alone. .. . .

We need charge it with no moral dereliction af ter
1912; we may assume that all it claims for itself is
true. The only question is whether it falls within
the exception established in favor of those who do not
seek, but cannot avoid, the control of a market. It
seems to us that that question scarcely survives its
statement. It was not inevitable that it should
always anticipate increases in the demand for ingots
and be prepared to supply them. .Nothing compelled it
to keep doubling and redoubling its capacity before
others entered the field. It insists that it never
excluded competitors; but we can think of no more
effective ' exclusion than progressively to embrace
each new opportunity as it opened, and ' to face every
newcomer with new capacity already geared into a great
organization, having the advantage of experience,
trade connections and the elite of personnel. Only
in case we interpret " exclusion" as limited to
manoeuvres not honestly industrial, but actuated

!
solely by a desire to prevent competition, can such a
course, indefatigably pursued, be deemed not "exclu- 1

sionary." So to limit it woulo in our Judgment emas-
culate the Act: would permit Just such consolioations
as it was designed to prevent. 148 F.2d at 430-31.
(Emphasis added)

ISimilarly, Judg'e Wyzanski stated in United States v. United ;

Shoe Machinery Corp., supra:
i

!

So far, nothing .in this opinion has been said
of defendant's intent in regard to its power and
practices in the shoe machinery market. This point
can be readily disposed of by reference once mord to'

*/ Hearings on S. 3323 and H. R. 8862 Before the Joint Commit- |
tee on Atomic Energy on the Amendment of-the Atomic Energy Act -

!

or 1346, 63rd Cong., 2d Sess.,. pt 2, at 441-443, 495-498, 629, {41-642 (1954). I

:
1

- .- - ,,
_



. - . .. _ _ _ _

,
. .

.

.

. .

Aluminum, 148 P.2d at pages 431-432. Defendant in-
tended to engage in the l' easing practices and pric-
ing policies which maintained its marke~t power. That
is all the intent which the law requires when both

__.; =-w" th6 c6mplaint and the judgment rest on a charge of,

" monopolizing," not merely " attempting to monopo-
lize." Defendant having willed the means, has willed

- the end. 110 P. Supp, at 346 (Emphasis added),

In addition to the offense of monopolization, Section 2 also
prohibits attempts to monopolize. The principal differences be-

'

tween the offense of monopolization and the offense 'of at' tempt to
monopolize, are these: when an attempt is alleged, a . firm 's mar-

ket power need not amount to monopoly; in addition to a showing of

exclusionary conduct, " specific intent" to monopolize and a " dan-

gerous probability of success" must be demonstrated. Note, how-

ever, that it is unnecessary to show a " dangerous probability of
success" in monopolization cases because in these cases actual suc-
cess.must be shown, -- i.e., having monopoly power in the relevant

market.*/ Similarly, " specific intent" need not be proved since

intent is inferred from the achievement of the monopoly. While

there are these differences between "monop'olizing" and " attempting
to monopolize", exclusionary practices must be found whichever of-
fense is alleged. Consequently, both monopolization and attempt

to monopolize cases are important sources of relevant legal prece-

dents in determining whether. a company possessing monopoly power

has , acted to exclude competitors from the market by creating
artificial barriers to entry.

.

*/ The Hearing Board found that Applicant did not violate the
* attempt to. monopolize" clause of Section 2 because it did not
have the power to carry out its purpose of destroying competition.
(ID at 155) Simultaneously, the Hearing Board assumes Applicant
has monopoly power in the relevant geographic market, (ID at
178) These findings are contradictory: Applicant certainly has
the power to achieve a monopoly if it has already achieved it.

26
.. . . ~ ~



_ . _ -

,

.

.

3. Refusals to Deal

The Department contends that the principal means by which

Applicant maintains its monopoly power in ~ the televant market --

i.e. , monopolizes -- is through selective refusals to deal. 'Ap-
-

.

plicant deals with the large electric utility systems'(some of

which have tacitly or. explicitly. agreed not. to do business in its

service area) while at the same time it refuses to de,a1 with
electric--systems who compe'te with it. Applicant has engaged in

outright refusals to share- reserves, r.efusals to share reserves

at a competitive price, refusals to provide transmission services

and refusals to grant access to the Midland nuclear units. (See

infra at II-D-1-D-3).
It is well established that selective refusals to deal by a

single firm can be exclusionary and, there' fore, violate Section 2

of the Sherman Act, if that firm possesses monopoly power or has

a reasonable probability of achieving a monopoly. In Eastman

Kodak Co. v. Southern Photo Materials Co., 273 U.S, 359 (1927),

Kodak originally sold at wholesale to a number of independent

companies, but then decided to act as its own wholesaler and

succeeded in buying out all the wholesalers in the area except

the plaintif f.- Kodak refu' sed to sell .to Southern at the tradi-
tional wholesaler's discount, forcing it to pay the retail price.

Th'is made it impossible for Southern to compete with the Kodak-

owned distribution network. Kodak had a monopoly (75% to.-80%) of

the national photographic supply market and it was cxpanding its

monopoly into a second market -- retail distribution. Although

no direct evidence as to Kodak's specific intent was presented at

27
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trial, Kodak's refusal to. sell to its retail competitors at a

price which would allow competition in the retail market was held

to constitute illegal monopolization.

The same conclusion was reached in Packaged Programs, Inc.

v. Westinghouse Broadcasting, 255 F.2d 708 (3d Cir. 1958). The

key facts .in this case are as follows: Westinghouse owned the

only TV station in Pittsburgh, giving the company a legal monop-

oly in television broadcasting in parts of Pennsylvania, West

Virginia and Ohio; the company also operated a related business

involving the production of commercials for TV advertisers, the

same business in which the plaintiff was engaged; Westinghouse

refused to sell television time to advertisers whose commercials

were produced by the plaintif f. Plaintiff argued that Westing-

house was refusing to deal in a market where it held a monopoly

-- television broadcasting in Pittsburgh -- in order to monopo-

lize the market for production of TV commercials. The Court sus-

tainted plaintiff's argument and hela that a company possessing

monopoly power in one market cannot selectively refuse to deal in

order to expand its monopoly power to another level of business

-operations.

A similar case is Six Twenty-Nine Productions v. Rollins

Telecasting, Inc., 365 F.2d 478 ( 5 th Cir . 1966). Plaintiff was

an advertising agency which prepared commercials for television

broadcasting. Defendant, the only television station in the-

drea, had its commercials prepared both by the station personnel

and by the three advertising agencies in the area, one of whom

28
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was the plaintiff. The problem arose when a client, whose adver-

tising had previously been handled by the station,, hired plaintiff.
,

to prepare a commercial. The station advised plaintiff agency

that it would pay no commission to the agency and that it would

refuse to deal with this agency henceforth. The court concluded

that:

the complaint is suf ficient if the refusal of. . .

defendant to accept advertising from plaintiff by <

setting up unreasonable standards or by adopting an
arbitrary course of action is for the purpose of.

-
,

destroying plaintiff as an agency and thereby fur-
thering a course toward monopolization.
365 F.2d at 483.

.

Lorain Journal Co. v. United States, 342 U.S. 143 (1951), is

another classic refusal to deal case. There the defendant had
'

enjoyed a local monopoly in the mass dissemination of news and

advertising until the FCC licensed a rcdio station to serve in

Lorain and adjoining areas. To combat the competitive threat,

the newspaper refused to sell advert'ising space to anyone who ad-

vertised on the radio. The U. S. Supreme Court recognized that

the defendant's monopoly position in news and advertising had

been eroded, that' defendant was attempting to ruin its radio com-

petitor through selective refusals to deal, and that if defendant

continued to refuse to deal, it was likely that a monopoly of the
dissemination of news and advertising would be re-established, i

The Court condemned the paper's conduct of selectively refusing

to deal as exclusionary, and since Lorain Journal's monopoly had

been eroded, it found this conduct violated the attempt" to monop-
polize clause of'Section 2.

-
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Another case clearly in point is Otter Tail Power Co. v.

United States, supra.*/ Otter Tail involved the application of

both the monopolization and attempt to monopolize clause of Sec-

tion 2 to an- integrated electric power company which generated,

transmitted and distributed electric power in adjacent parts of
Minnesota, North Dakota and South Dakota. Otter Tail had the

~

only subtransmission system in this area. It distributed elec-

tricity in some 465 towns in its service area and sold power at

wholesale to 17 other municipalities, which engaged in distribu-
tion. The District Court found that Otter Tail possessed monop-

oly power in the relevant market and maintained this market power
by refusing to deal. When municipalities Otter Tail served at

retail (pursuant to limited duration franchises) desired to set

up their own distribution systems, the company refused to selli

power to these systems at wholesale and further refused to sell

transmission services so that power could be moved across its'
l

system from other suppliers (wheeling) . Since, in most instances,

there was no other way for such a town to purchase power, it was
lef t with two choices: either (1) abandon its plans and renew

Otter Tail's franchise or (2) establish a high-cost, isolated

*/ The Hearing Board found that "an entity not in business'of
wheeling cannot violate the antitrust laws by refusing to go into
the business." (ID at 96) This statement is legally erroneous
as the discussion in the text makes clear. However, it is also
factually erroneous; Applicant is in the " business" of wheeling.
The Hearing Board admits that Applicant transmits power for
Detroit Edison and other privately-owned utilities. (ID'at 138)

s
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generation system. The U..S. District Court found that Otter

Tail's refusals to deal constituted illegal monopolization and

attempted monopolization under Section 2 of the Sherman Act.*/

It enjoined Otter Tail from refusing to sell or to whe el power

for municipal systems' in its own area. The U. S. Supreme Court
.

affirmed this portion of the District Court decision.**/

4. " Bottleneck" Monopolization

Unilateral refusals to deal have also been found to violate

Section 2 of the Sherman Act in cases where there was no demon-

stration of a firm's monopoly of sales in a relevant market.

The central feature of these Section 2 cases is the control by a

company (ies) over a facility or service which cannot practicably

be duplicated and to which access is a significant factor in a

firm's competitive ability -i.e., a " bottleneck" facility. The

control itself over such a facility ~or service is deemed suf fi-

cient to. establish monopoly power. in denying its competitors

access to a bottleneck facility, the ' controlling company violates

*/ Otter Tail also was a party to a territorial allocation
agreement with the U. S. Bureau of Reclamation. The substance
of this agreement was that Otter Tail would not wheel power for
USBR to cities where it held a franchise to serve at retail.
The agreement was another manifestation of Otter Tail's polic y of
refusing to deal in transmission services.

**/ Otter Tail also engaged in harassing litigation as an exclu-
sIonary practice. However, as to that issue, the case was
remanded for further fact finding. The District Court findine
of monopolization and attempt to monopolize was affirmed even
though as to the litigation issue, the case was remanded.
Eventually the District Court found Otter Tail had engaged in
vexatious litigation. 360 F. Supp. 451 (D. Minn. 1973), aff'd
417 U.S. 901 (1974).
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Section 2 of the Sherman Act because monopoly power is imputed

to it 'by virtue of its control over the facility; under Sec-

tion 2 pilhciples, use of monopoly power to destroy actual or
potential competition is illegal. While most of these cases in-

volve jointly-owned facilities, they all involve violations of

Section 2 of the Sherman Act, a statutory provision which is

concerned solely with the evil of monopoly power. -The statutory

section makes no distinction between monopoly power possessed

by a single firm and monopoly power held jointly by several com-
panies pursuant to a conspiracy.

Specifically, these cases involve refusals to deal in a par-
. .

ticular factor of production in order to create or maintain a mo-

nopoly in a final product market -- i.e., refusal to grant access

to news services in order to maintain a monopoly in newspapers,*/

refusal to grant access to a unique railroad bridge in order to

maintain a monopoly in transcontinental railroad service,j*/ re-
fusal to grant access to a fruit market in order to monopolize
the wholesale fruit business,***/ refusal to grant access to~

subtransmission in order to maintain a monopoly of retail elec-
tric sales.****/ In each of these cases, the power to grant or

.

.

1/ Associated Press v. United States, 326 U.S. 1 (1945).
**/ United States v. Terminal Railroad Ass'n., 224 U.S. 383
II912).
***/ Gamco, Inc. v. Providence Fruit & Produce Building, Inc.,
194 F.2d 484 (1st Cir., 1952), cert, cenied 344 U.S. 317 (1952).
****/ Otter Tail, supra.
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deny access to an important factor of' production -- i.e. , bottle-
neck facility or service -- wac used to seriously handicap the

competitors of the company (ies) controlling the " bottleneck"

,
facility or service.

In the instant proceeding, the Department contend's that

Applicant controls a bottleneck facility - a strategically domi-
,

nant transmission network -- which it is utilizing to.' maintain

its monopoly position by denying access to this facility to its

competitors. (See infra at II-C-2).

The " bottleneck" theory had its genesis in United States

v. Terminal Railroad Association, supra, A group of railroads

established a jointly-owned company which controlled the principal

terminal facilities in St. Louis, Missouri, and East St. Louis,

Illinois. This was a key east-west traffic location because

eastern railroads terminated on the eastern side of the Mississippi

River and western railroads had their terminus on the western

side. The terminal company owned the lines connecting the two

terminal areas on each side of the river and the only two bridges

and ferry available for crossing. The agreement underlying

the joint terminal c.ompany provided. that nonmember railroads

could be admitted to ownership upon unanimous approval of the

members. Thus, the sponsors of the terminal company could

discriminate against outsiders in charges as well as veto en-

tirely the use of facilities by outsiders.

The Supreme Court found that outsiders as a practical . mat-

ter could not build their own facilities due to topological and

'
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geographic _ limitations. The Court concluded that:

. When the- inherent conditio . are such as. .

to prohibit any other reasonable mean_ of entering
the city, the combination of every such facility un-
der the exclusive ownership and control of less than
all of the companies under compulsion to use them
viole:e both the first and second sections of the
act. . 224 U.S. at 409. (Emphasis supplied). .

The bottleneck theory was reaf firmed in Associated Press v.

United States, supra. The Court made clear in Associated Press

that the competitive advantage afforded by the service need not

be indispensably necessary to competitive survival, but it.is

sufficient that without it the excluded competitor is at a "com-
petitive disadvantage" 326 U.S. at 17-18. This was stressed

by Judge Learned Hand for the three-judge District Court in

Associated Press, in a passage quoted with approval by the Supreme
Court:

Most monopolies, like most patents, give control over
only some of the means of production for which there
is a substitute; the possessor 6njoys an advantage~

over his competitors, but he can seldom shut them out -

altogether; his monopoly is meas'ured by the handicap
he can impose . And yet that advantage alone. . .

may make a monopoly unlawful. 326 U.S. at 17 n. 17.

Gamco, Inc. v. Providence Fruit & Produce Building, Inc.,

supra, also involved a " bottleneck" facility. In that case ' local

fruit and vegetable wholesalers who desired to lease space in the

Produce Building were required to purchase stock in the corpora-
tion which owned the building. Because the building had the

area's best shipping facilities and attracted most of the retail
buyers, practically all wholesalers had leased there for the

i
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twenty preceding years, and no similar facilities had been de-

veloped. When plaintiff was denied a renewal of its lease be-

cause of its af filiation with an out-of-state firm, it brought

. suit under Sections 1 and 2 of the Sherman Act.

The District Court interpreted the Sherman Act as condoning

the defendants' action since it 'found that " competition ruled the

ultimate selling market subsequent to Gamco's ouster " Gamco,

Inc., supra at 486. The Court of Appeals found that " evidence

that competitive activity has not actually declined is inconclu-

sive both as to Section 3 of the Clayton Act . and for our. .

present purposes under Sections 1 and 2 of the Sherman Antitrust
,

Act." Gamco, Inc., supra at 487. Moreover, the Court found that

defendants possessed monopoly power even through other alternative
selling sites were available. The Court stated:

The short answer to this is that a monopolized re-
source seldom lacks substitutes; alternatives will
not excuse monopolization To impose upon. . . .

plaintiff the additional expenses of developing
another site, attracting buyers and transhipping his
fruit and produce by truck is clearly to extract a
monopo1~ist's advantage. 194 F.2d at 486.

The most recent case to apply on the " bottleneck" theory of
1

monopolization is Otter Tail, supra. In that case, Otter Tail was
,

!found to have "a strategic dominance in the transmission of power '

;

in most of its service area" -- i.e. , it controlled a subtransmis-

sion network which was a bottleneck to entering the relevant mar-
ket. Otter Tail's refusal to grant access to this " bottleneck fa-

cility" was deemed a violation of Section 2 of the Sherman Act.

It is important to note that otter Tail's " bottleneck" was limited

35
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to transmission of a certain voltage, namely, 41.6 kv lines; the

United States Bureau of Reclamation owned most of the larger

transmission lines in the area.*/ Otter Tail is particularly

important to this proceeding since it underscores the fact that a

single firm " bottleneck" is fully subject to scrutiny and sanc-
tion under Section 2 of the Shcrman Act,**/ The subtransmission

network to which the municipalities were denied access was owned

solely by Otter Tail Power Company. *

5.- Other Exclusionary Practices

A variety of restraints of trade form an integral part of Ap-
p,licant's monopoli.ation, namely (1) territorial market alloca-7

tions between Applicant and several of its large neighboring elec-

.tric systems (infra at II-D-6), (2) a restrictive power pooling
agreement -- i.e., group boycott -- which unreasonably precluded |

new membership (infra at II-D-1), (3) contractual restrictions on
power sales agreements -- i.e., resale restrictions -- which pro-

hibited its smaller competitiors from coordinating with third par-
ties (infra at II-D-4). These agreements are per se violations

of Section 1 of the Sherman Act and thus are anticompetitive. I

Clearly, a company possessing monopoly power which is a party

to restraints of trade which are con'demned by Section 1 is engag-
i~ng in exclusionary practices in violation of Section 2.

|
*/ 331 F. Supp. 54 at 59.

|

**/ The Hearing Board erroneously found that "all the bottle-
neck cases involve conspiracies." (ID at 92)
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a. Territorial Market Allocations

Territorial restrictions among competitiors are per

se violations of Section 1 of the Sherman Act. Otter Tail,

supra at 366, 378; United States v. Topco Associates, 405 U.S.

596, 608 (1972).

b. Group Boycotts

The U.S. Supreme Court stated in Klors Inc. v. Broad-,

way Hale Stores, Inc., 359 U.S. 207,212 (1959), " Group boycotts,
,

or concerted refusals by traders to deal with other traders, have

long been held to be in the forbidden category,"
J

The Hearing Board correctly applied the holding of the K3 ors
'

case to the electrical industry when it stated:

If two utilities enter into a coordination
arrangement thereby reaping the benefits of-

such arrangement and further conspire to pre-
vent other utilities from entering the coor-
dination arrangement with the intent to injure
such other utilities, such conspiracy falls
squarely within the prohibition of Section 1

4

of the Sherman Act, (ID at 88)

c. Restraints on Alienation

The U.S. Supreme Court stated in United States v.
!

Arnold, Schwinn and Co., 388 U.S. 365 (1967):,

! Under the Sherman Act, it is un--

reasonable without more for a manufac-
turer to seek to restrict and confine
areas or persons with which an article
may be traded af ter the manufacturer
has parted with dominion over it.

In the context of this proceeding, Applicant contractu-

ally restricted and confined areas where purchasers of electric-

power could dispose of that power, thereby violating Section 1
of the Sherman Act.
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C. , Applicant's Monocoly Power

One element of the offense of monopolization is the posses-
.

sien of monopoly power. Monopoly power has been defined as "the

power to. control prices or exclude competition." (See suora,
.

a t II-B-2 ) The existence of monopoly power can be established.

either by inference from a large. share.of the sales of the role-

vant product in the relevant geographic market, or by demonstra-
,

ting that a company has strategic control over a " bottleneck"

facility. (Se'e supra, at II-B-4) A'pplicant's monopoly power flows

from both its overwhelmingly large share of the sales in the

relevant markets, and its control over a strategically dominant
.

transmission network.

1. -Applicant Possesses !!onopoly Power by Vir tue of
Its Dominant Share of the Relevant !!arkets
a. Introduction

The Hearing Board found that Applicant's conduct was not in-

consistent with the antitrust laws, even if it were assumed that

Applicant possessed monopoly power in the relevant markets. (ID

at 178) This finding is erroneous ab initio since the Hearing
Board 's f ailure to' unders tand the legal significar:e of its own

assumption resultec in it judging Applicant's conduct by inappro-
priate legal standards. The law of monopolization is clear. The

conduct of a company possessing monopoly power in a relevant mar-

ket must be judged by a higher, stricter standard than the con-

duct of a company not possessing such power. (See supra a t II-B-2)

Working from a false promise regarding 'the~ signTfican'ce 'of--

a finding of monopoly power, the Hearing Board avoided making a

38
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finding as to the existence of monopoly power -- i.e. , Applicant's

market share. However, it 'did' make a find'ing as to the relevant

market. .That finding is also erroneous. It determined that the

only relevant ' product market was " coordination services," */ and

that the. geographic scope of the ma'rket was roughly Applicant's
'

'

ser.vice area. (ID.at 30) It based this determinati.on of the rele-
vant market on a misunderstanding of the function of the relevant

matters in controversy, which, as stipulated to by al'1 parties,

are whether:
.

(a) Applicant has the power to grant or deny access
to coordination; (b) Applicant has used this power in
an anticompetitive fashion against the smaller utili-
ties systems; (c) Applicant's said use of its power
has produced into existence a situation inconsistent
with the antitrust laws, which situation would be main-
tained by activities under the licenses that Applicant
seek's." (ID at 25)
The Hearing Board essentially found that in stipulating to

the relevant matters in controversy, the parties were, in f act,

stipulating to the relevant markets. **/ A reading of the briefs

of any of the parties in this proceeding shool.d quickly disabuse

the Appeal Bdard of any such notion. (Sec. e.g. Brief for

Department at 61-87; Brief for Applicant at 97-112. ) In agreeing

to the relevant matters in controversy, the parties only intended

to limit the scope of evidence concerning Applicant's efforts to

*/ What the Hearing Board refers to as " coordination services"
Is apparently just a different name for what the Department calls
" power exchange services." Hereafter we will use the term
" coordination services."

~**/ No party to the proceeding advocated the market definition
j adopted by the Hearing Board.
|

|

:
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preserve its alleged monopoly position in the relevant markets.
;

It was agreed only,that the hearing would focus on whether Ap-

plicant was refusing to deal in "coor'dination services," or
.

,

. blocking access to other sources of these essential factors of

production, thereby preserving its alleged monopoly position in*
-

the relevant markets. The precise boundaries of those markets

and Applicant's sha're in those markets had ' o be determined att

hearing since there was no. agreement between the parties as to

whether Applicant possessed iconopoly power in any market. C'on-

sequently, the Department offered expert testimony and extensive

briefs to. demonstrate that Applicant possessed monopoly power in

each of the relevant markets. Applicant made similar ef forts to

persuade the Hearing Board to reach the opposite conclusion.

Yet, the Hearing Board specifically declin,ed to reach any conclu-

sion.

Given the legal errors committed by the Hearing Board in

judging Applicant's conduct by inapplicable standards and in mis-

interpreting the function of the relevant matters in controversy,
it is necessary that the ' Appeal Board make findings as to (1)

the relevant markets for antitrust analysis, (2) Applicant's

share of sales in those markets, and (3) whether monopoly power

can be inferred from that market share. A resolution of these

difficult, complex questions cannot be avoided. Therefore, we

have included in this Appellate Brief a discussion of the rele-

vant market issue which, while extensive, concentrates on those

.
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market questions on which Applicant and the Department could

not reach agreement.
.

'b. General Principles

The Supreme Court has stated that the existence and extent
-

.

of a firm's monopoly power must not be determined in a' vacuum,

but'rather in 'the context of a particular market or markets, and

that t'he determination of relevant markets involves considera-

tions of both product and geography. See United S'tates v.

Grinnell, 384 U.S. 563, 575-(1966).

The basic rule with regard to the definition of relevant

product mar'kets is that " commodities reasonably interchangeable

by consumers for the same purposes ma'ke up that ' par t of the

trade or commerce,' monopolization of which may be illegal."

-(See United States v. E. I. DuPont De Nemours & Co., 351 U.S.

377 (1956). For products to be deemed interchangeable, two fact-

ual questions must be answered: (1) Whether the physical cha t--

acteristics of products are such that they can be used for the

same purpose (functional interchangeability), and, if this is

answered affirmati.vely, (2) whether a purchaser is willing to sub-

stitute one product for the other (reactive interchangeability):

To determine wheth'er acids are in competition in
a particular industry it is first necessary to decide
whether they can be used for the same purpose -- whe-
ther they are functionally interchangeable.. . . .

found one or m' re productions functionallyHaving o
interchangeable with citric acid in a particular use,
the next question to be resolved is one of purchaser
reaction -- the willingness or readiness to substitute
one for the other. United States v. Chas. Pfizer &
Co., Inc., 246 F..Supp. 464, 466"(E.D. N.Y., 1965).

41.
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While a finding of functional interchangeabil-
ity must precede that of reasonable (reactive) inter-
changeability, it is not determinative. For products
to be classified in the same market they must be both
functionally and reasonably interchangeable. 246 F.
Supp. at 468 n. 3.

The basic rule with regard to the definition of the geo-

graphic extent of relevant product markets is that the market

must " correspond to commercial realities of the industry and be

economically significant." Brown Shoe Co. v. United States, 370

U.S. 204, 336-337 (1962). */ Stated differently, "Ths area of

effective competition in the_ effective line of commerce must be

charted by careful selection of the market area in which the

celler operates, and to which the purchaser can practicably turn
,

for supplies." United States v. Philadelphia National Bank, 374

U.S. 321, 359 (1963).'

Monopoly power is imputed to a seller who has a statisti-

cally predominant share of the market. (See Grinnell, supra).

The U. S. Supreme Court has inferred monopoly power f rom a mar-

ket share as low as 68 percent. See American Tobacco v. United

States, 328 U.S. 781, 795 (1946) [68-80%); also. United States v.

United Shoe Machinery, 110 F. Supp. 295 (D. Mass., 1953), aff d

per curiam 347 U.S. 521 (1954) [75-85%); also, United States v.

Otter Tail Power Company, 410 U.S.'366, 370, 377 (1973) [91%).

1

*/ The U. S. Supreme Court has held that the market defi-
nition principles developed in Clayton Act, Section 7 cases
are equally applicable to Sherman Act, Section 2 cases. See
United States v. Grinnell, 384 U.S. 563,_ 573..(196,6).

. _ _ ,
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c. The Relevant Product Markets

The Department and Applicant agree as to the existence of

two relevant product markets: (1) the retail distribution firm

power market, in which distribution systems supply firm electric
,

to the ultimate consumers of that power; (2) the wholesale bulk

firm power market in which producers of firm electric power

sell power in bulk (i.e., in large quantities usually at high

voltages).to electric distribution systems.

While the Department contends that a third product - " power
'

~

coordination services" -- is germane to this proceeding, */ sales

in this product have no bearing on market snare percentage calcula-

tions in either the retail or the wholesale market. **/ No at-

tempt has been made to cutline the precise geographic boundaries

of the market for coordination services and we have not imputed

to Applicant a market share from which market power could be

inferred. Rather, we demonstrated that Applicant refused to

deal in'" coordination services" with small electric systems .

,

in Michigan, and blocked access to other sources of these services

through its control over transmission, while it agreed to deal

in " coordination services" with neighboring, large, privately-

owned electric utilities.

4

*/ The Hearing Board correctly recognized the existence of "co-
ordination services" as a distinct and separate product, namely,
a " bundle of services" which are essential factors in producing
wholesale power. (See ID at 29-30) .

**/ See DJ #197.
,

.

'
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d. The Geographic Scope of the
Relevant Product Markets

The Department's economic and engineering expert witnesses

set out geographic boundaries for both the retail and the whole-

sale product markets as that area in which it is technically and

economically feasible for Applicant to sell at retail and at

wholesale.- (Wein, PT at 71) It was concluded that Applicant is

able .to sell at retail and at wholesale not only in the area in
.

which Applicant presently serves, but also in certain adjacent

areas depending on the size of the load to be served and its dis-

tance from Applicant's existing facilities. (Mayben, TR at 2743-

46) This area, where Applicant sells or can reasonably extend its

retail and wholesale sales, is the geographic market in which the

competitive impact of licensing of the Midland units will be felt

and must be assessed. It reflects both the reality of the way -

in which Applicant is built and conducts its business and the way

in which its competitors are built and conduct their businesses.

While Applicant agrees that this geographic area was cor-

rectly plotted, it would define the relevant markets to exclude
.

its power needs from the wholesale market, and it would divide

the retail market into two markets and two submarkets, the

p'erimeters of which are determined by the presence of differing

barriers to entry. !

(1) The Geographic' Scope of the
Wholesale Power Market

Applicant contends that the relevant wholesale market should

be defined to exclude those areas where it supplies bulk power

:
i

.
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to its own vertically' integrated distribution systems or, to state

the matter the other way, to include only those orders where

wholesale power is purchased by independent dists'bution systems.
,

The exclusion of Applicant's bulk power needs from the rele-

vant wholesale market seriously underestimates Applicant's market'
-

power and results in a market definition which doe.s not reflect

the commercial real'ities of the marketp1' ace.
.

To support its market definition, Applicant make's several

arguments, all of which are unsound:

First, Applicant argues that the exclusion of its power re-

quirements.from the market is justified since it " plans its sys-

tem in contemplation of generating almost all of its needs."

(Brief for Applicant at 93) Factually, this argument is at odds

with the testimony of Applicant's own economic witness, Joseph

Pace. */ He stated on cross-examination that any " rational"

*/ Q. The question is: If you had a generating business,
~

would you ever be interested in buying other than firm
power?

A. Oh, yes.

O. All right, sir.
Now, if you were interested in buying emergency power, would
firm power be substitutable for. emergency power?

A. .Well, again, my interest would be in g atting a firm
- power supply to deliver to my customers. I would have to
consider these things jointly. Economy power all by itself

~

is of no value to me whatever. I have to combine non-firm
sources and get myself a firm supply of power.

Now, all these power supply studies we look at .in the
industry constantly do this. They look at alternatives.
And the alternative is not just isolation to consider will
I have economy power, because having economy power is no good
to me unless its combined so that I can come up with a firm ,

product. And if I'm a rational suoplier, it seems to me that
'

one of the thinos I m going to consider is buying firm. ;

(TR at 7558)

45 j
_ ~ i



- ._ _ . .

'
.

electric supplier considers wholesale firm power purchases.

Since Applicant is a " rational" supplier, it does not, in fact,
always generate "almost all of its needs." In 1973, for example r

of a total power cost of approximately $205 million, purchased
power amounted to over $69 million. (DJ #228A at E-16) Thus,

-

in 1973 approximately 34% of Applicant's power needs (in terms

of cost) came from sources other than its its own generation.

Even if it is assumed that Applicant does not consider mak-
,

ing wholesale purchases, the holding of a recent U. S. Supreme

Court case indicates that Applicant's requirements are properly
. .

included in the relevant market. Applicant's proposition -- that
th e' wholesale needs of a vertically integrated firm which pro-.

duces a substantial part of its own requirements are excluded

from the relevant wholesale market in cases where such a firm is
charged with monopolizing that wholesale market -- was specifi-

cally rejected by the U. S. Supreme Court in United States v. !

IGreater Buffalo Press, 402 U.S'. 549, 552 (1971). In passing on
{

the legality of an acquisition made by a vertically integrated
firm, the Court ruled that the wholesale " comics" requirements

,

of the Greater Buffalo Press must be included in the relevant
market even though it met those " comics" requirements through
its printing cperations. The holding in this case clearly
rejects Applicant's reasoning.

Moreover, Applicant's reliance on the cases it cites as a
basis for excluding its power requirements from the relevant mar-
ket is misplaced. Applicant relies principally on the opinion of

46
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.

the U. S. District Court in International Telephone and Telegraph

Corp. v. General Telephone and Electronics Corp., 351 F. Supp.

1153 (D.' Hawaii 1972). This case has now been overruled by the

Ninth Circuit Court of Appeals on the grounds that, in ruling on
*

the legality of a merger made by General' Telephone and Electronics
. ~

the District Court improperly e.xcluded purchases of tele-(GT&E),

phone ~ equipment by the Bell System from the product market --
'

precisely the proposition'for which Applicant cited'the District

Court opinion'. See International Telephone and Telegraph v.

General Telephone and Electronics, 1975 Trade Cas. (75-1, at

66,136, 66,149) 160,291 (9th Cir. 1975.). Whatever the ultimate

disposition of the above case regarding inclusion of the Bell

System needs in the relevant market, it is irrelevant to the mar-
i

ket definition problem in this case. Tho lower court found that

the requirements of the Bell System shoeld be excluded from the

relevant market in which to judge the legality of the conduct of

GT&E; it did not say that the requirements of the Bell System
should be excluded from the relevant mark'et in which to judge the |

.

legality of the conduct of the Bell System. Applicant also cites

Elco Corp. v. Microdot, 360 F. Supp. 741, 747-8 (D. Del. 1973), a l

In that mer-a case which is not on point for the same reasons. )

ger case, the "in-house" production of companies other than
those involved in the merger were excluded from the relevant

market.

Applicant makes a second, equally erroneous argument: re-

strictions on the ability of its competitors to make bulk power
i

!
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sales in areas now served by Applicant justify the exclusion of

its power requirements from the relevant market. (Brief for Ap-

plicant at 93) While it is true that Michigan Cooperatives face

' limited federal restrictions on their ability to compete in the

wholesale bulk power market, Michigan municipalities now do not.

(See Reply.Brief for Department, Appendix A at 6-12). */
-

,

Even if one accepts that smaller electric systems in Michigan

face restrictions on their ability to engage in wholesale sales,
.

case law does not support Applicant's legal contention that these-

restrictions justify two separate markets for antitrust analysis.

In National Aviation Trades Ass'n. v. CAB, 420 F.2d 209, 214-5

(D.C. Cir., 1969), the court held that the relevant market in
which to test contentions of monopolization included airports

*/ Undaunted by the recent change in Michigan law which allows
municipalities to market unlimited amounts of power at wholesale,
Applicant makes another equally erroneous arsament: insufficient
time has elapsed since the passage of the legislation to permit
alteration of existing commercial realities; therefore past rather
than future trading patterns shoold dictate market definition.
(Brief f9r Applicant at 95) To supp* ort this approach, Applicant
cites United States v. Connecticut Bank, 418 U.S.656 (1974), a
case where recent state legislation had expanded the competitive
capabilities of an acquired firm. In that case, the Court found
that, even with the legislative change, the acquired and acquiring
firms were not in the same market since the acquired firm was
still prohibited by state law from competing with the acquiring
firm for the the most significant share of the market -- commer-
cial checking accounts. It further found that future changes in
the law were too speculative to consider in determining relevant
markets. In Connecticut Bank, the Court found that competition
was still severely limited. The Court never considered the novel
theory advanced by Applicant that actual changes in the law, which
significantly expand competitive possibilities, should not be
taken into consideration. The Michigan law was in fact enacted;
it has significantly expanded competitive possibilities; its pas-
sage is not speculative. The case in no way supports Applicant's
argument.

48
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of varying degrees of landing capability, even though some air-

ports (sellers) could.not serve those buyers in the market with

high-perfctmance airplanes which could not utilize the more limi-

ted facilities. In Pacific Engineering & Production Co. v.
,

Kerr-McGee, 1974 Trade Cas. (74-1, at 96,737-8) 175,054 (D.

Utah,.1974), the Court held that the chemicals produced by two-

manufacturers (sellers) were in competition, even though one
.

producer was incapable of selling to many major consumers of

the product.

Applican't's contention also must have necessarily been re-

jected by the Court in Greater Buffalo Press, supra. In that

case, sellers who were handicapped because they could not as &

practical matter sell " comics" to Greater Buffalo, a vertically-

integrated firm which printed comics for its own use, were found

to be in the same market as sellers whose ability to compete

was not so limited. ''

~

(2) The Geographic Scoce of the Relevant
.

Retail Power Market

Applicant proposes the division of the relevant retail power
market proposed by the Department into two geographic markets one

of which has two submarkets. It is Applicant's contention thaty

"various legal and attendant economic barriers which affect the.

!

choice of suppliers available to retail power purchasers" in dif-

ferent geographic areas of Applicant's service area, dictate two
~

different markets. (Brief for Applicant at 97.) Applicant would

propose an "open market" where competition is.on a house-to-house

basis and a " closed" market where franchises to serve have been |
|
|

|

i.
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granted to an electric supplier. . */ Since the "open market" is

insignificant to an assessment of the competitive situation in
Lower Michigan **/, we will concentrate our discussion on what

Applicant misnames the " closed market," or what we will here-

after refer to as the " retail franchise" market. It is in the
~

.
.

.

" retail franchise" market, where at least 95 percent of the rele-

vant product is sold. Applicant would divide this market into

two submarkets: (1) areas where the franchises are " perpetual"
.

and (2) areas where the franchises are "long term." Applicant

admits to having a 100 percent share in " perpetual' submarket

and a 77 percent share of the "long term" market.

The Department does not believe that the legal and economic

barriers to entry justify the creation of these two submarkets,

llowever, this disagreement is a wholly academic one. Whether

sales in the two retail fra..chise submarkets are aggregated or

not, Applicant admits that it has a .very high percentage

of the sales in two relevant retail submarkets. Moreover, it '

agrees that market share percentages of this magnitude have in

t'

*/ While perpetual, or "Foote Act," franchises are unlimited in
Huration, they are not exclusive -- i.e., other suppliers could
build their -own distribution f acilities and compete with Applicant
for retail electric loads. Long-term franchises are exclusive for
the period of the f ranchise, but at the end of the f ranchise
term, the supplier must either sell his facilities to the supplier
who is granted the new franchise, or remove them from the city.
(Reply Brief for Department, Appendix A, at 8-20)

**/ Not more than five percent of the power sold in the retail
mErket is sold in these areas. (Pace, PT at 27). ]
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leading monopolization cases resulted in the inference of monop-

oly power. */ (Brief for Applicant at 137. )

Applicant's argument essentially is that legal and economic

barriers to competition in cities where it has a franchise to

serve are so formidible as to " negate any inference from a sta-

tistically high market share of undue strength in the market

place." (Brief for Applicant at 138) This argument'is unsound

in several respects.

First, there are no legal barriers to the entry of munici-

pal electric systems. **/ Subject to certain procedural prereg-

uisites, Michigan municipalities have unlimited authority to com-

"pete with Applica'nt in franchised areas. If the electors approve,

a municipality may enter the electric utility business by re"us-
.

ing to renew the franchise of the serving utility in long-term

*/ Applicant cites several cases to support the proposition
that " market share alone is insufficient to support a finding
of monopoly power. These cited cases do not support this propo-
sition. In Times Picayune Pub. Co. v. United States, 345 U.S.
594, 612 (1953), the Court was confronted with a market share of
40 percent, not 77 percent as. in this case. It went on to con-
sider whether other f actors existed which would demonstrate the
existence of monopoly power since the market share was not signi-
ficant. Similarly in United States v. Columbia Steel Co. , 334
U.S. 495, 528 (1948), th3 market share considered was only 33
percent. United States v. United Shoe Machinery, 110 F . Supp.
295, 343 (D. Mass. 1953) is simply not relevant. We know of no
case where a market share of the magnitude of 77 percent has not
.resulted in an automatic inference of monopoly power.

**/ Applicant does not realy quarrel with this legal analysis.
(See Brief for Applicant at 109. ) Rather, it clouds the issue
by concentrating on the legal barriers to entry which confront
competing cooperatively-owned and privately-owned electric sys-
tems while stressing the unlikeliness rather than impossibility
of municipal competition.

i
,
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franchise cities, by duplicating the facilities of the serving
utility and entering into competition with it in perpetual fran-
chise cities, or by condemning the franchise and the facilities of

the serving utility in either area. (See Reply Brief for the De-

partment, Appendix A at 8-16.) Unlike the factual situation in
United States v. Marine Bancorporation, 418 U.S. 602 (1974), a

case Applicant heavily relies on to support its argument

(Brief for Applicant at 140), Michigan State Law does not

limit competition from municipalities. As the U. S. Supreme
Court states in the Marine Bancorporation case, "If regulatory

restraints are not determinative, courts should consider
. .

the f actors that are pertinent to any potential competition

case . 418 U.S. at 642."
. . .,

Second, while economic barriers make entry more difficult

in the electric power industry than in less capital-intensive
industries, municipal entry is a real and vital competitive force

in the market place. The commercial realities of the competitive

threat posed to Applicant by~ potential municipal systems were

confirmed by Applicant's chief executive officer, Alphonse Aymond,

who testified that it was a definite possibility that municipal
.

systems could form their own syste):3. When asked whether competi-

tive pressures could force Applicant to sell its facilities to a
municipal system, Mr. Aymond replied:

* * *
A. (By Aymond) ,

Now one argument against our doing that is once |

we do that, that's an open invitation for every other
municipality that we serve at retail to form their

fown municipal system.

Q. Are you concerned with this possibility?
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A. Yes, sir (TR at 6465-6466) (Emphasis added).

.
* * *

.

Q. That this could happen,' meaning that your company
will be forced to sell their [ sic-your] facilities to.

,

them from .the competitive pressures.

A. Well, there is a lag, of course. I mean', after
all, between the time that a community' organizes a
municipal system and the time it gets started in -the
business and starts taking away customers, until the
point when we see that we are going to have to sell
out to them, that could take a period of a few years

'But it is definitely a nossibility, and it. . . .

'could happen in certainly all of the larger communi-
ties and the cities that we serve. (TR at 6467-6468)
(Emphasis addec)

.

Unlike the fact situations in United States v. General Dv-
namics, 415 U.S. 486 (1974), United States v. Marine Bancorpora-

tion, supra, and Missouri Portland Cement v. Caroil, 498 F.2d 851

(2d Cir. 1974), cert. denied, U.S. cases on which Ap-,

plicant relies, potential competitors in the " retail franchise"

market are present and recognized by Applicant as a significant

competitive threat. The U. S. Supreme Court ruled in General

Dynamics and Marine Bancorporation that only where entry is hypo-*

thetical and extremely remote, may potential competition be so

insignificant as not. to merit the protection of the antitrust

laws.

In the retail power market in the lower peninsula of

Michigan, competition is an ever present threat to Applicant's

.
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the po'sibilities forentrenched narket position. Moreover, s

competition increase as the barriers to entry decrease. */ The

D.epartment demonstrated that many of the economic barriers to ,..

entry potential' municipal electric systems face are not natural

barriers to entry; rather these b'arriers;are in large me5sure

the consequence of Applicant's anticompetitive conduct. As we
'

will demonstrate, Applicant has engaged in conduct designed to

increase (vis-a-vis Applica'nt') the bulk power supply costs of its

competitors. In doing so, Applicant has made the probability of

new entry more remote. To accept Applicant's barrier-to-entry

argument is to allow Applicant to interpose its own anticompeti-
~

tive conduct as as a defense to a charge of monopolization.

'

The most glaring defect in Applicant's argument is that it **

ignores the U. S. Supreme Court decision in United States v.

Otter Tail Power Company, 410 U.S. 366 (1973) -- the leading

antitrust case involving the electric power industry. The Court

in Otter Tail clearly rejected Applicant's argument; it inferred

market power from a statistically high market share in a retail

electric power market where the barriers to entry -- i . e. the

municipality has to wait until the current franchise expires

in order to enter the market -- were nearly identical to those

found in Applicant's "long-term closed" sub-market. The only

difference is that f ranchises in the Otter Tail case w~ere 'for

*/ This elementary proposition was confirmed by Applicant's
economic witness. (TR at 7366-7367)
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20-year term rather .than 30-year term. Thirty percent (79

municipalities) of Applicant's f ranchises will expire over the4

next 10 years. (Brief for Applicant at 109) The O. S. Suprece

- Court conclude'd that competition for retail franchises between
.

Otter Tail and , potential municipal entrants merited the protection

of the antitrust laws. Otter Tail was not allowed' to in.terpose

economic barriers to entry which resulted from its

monopoli=ation as a defense to an antitrust violation.

e. Applicant's Market Shares

Applicant's share of the wholesale firm bulk power market, as

defined by the Department to include its own bulk power require-

ments, hovers around 85 percent; its share of the retail distri-

bution fir.m market, as defined by the Department to include all

retail sales, is approximately 84 percent.'(Wein, PT at 71) Even

as defined by Applicant, its share of sales in the "long- te rm

closed" retail submarket is 77 percent and its share of sales in

the " perpetually closed" market is 100 percent. Percentages of

this magnitude " leave no doubt" that Applicant possesses monopoly

power. See Grinnell, 384 U.S. at 571.

Furthermore, it should be noted that Applicant's predominant
'

shares of the relevant market as well as its strategic dominance-

of the high-voltage - transmission (discussed infra), is in substan-

tial part the result of acquisitions by Applicant over a 60-year

period of many separate, independent utility companies, both pri-

vate and public. (Wein PT at 51-52; DJ #16 and fl7 (rejected)) */

*/ DJ #16 and #17, which further illustrate Applicant's past
history, were erroneously rejected by the Hearing Board. The

(Footnote centinued)
55
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(Footnote continued from previous page)

proceeding before the Board was in the nature of a Sections 1
and 2 proceeding under the Sherman Act. In Section 2 cases
courts invariably consider it necessary and important to have
before it, at least in outline form, some history of the parti-
culic company involved, and some indication as to the movement
of the industry of which the company is a part. See F.T.C. v.
cement Institute, 333 U.S. 683, 703-4 (1948); United Mine Workers
v. Pennington, 381 U.S. 657, 670 n. 3 (1965).

In United States v. Aluminum Co. of America, 148 F.2d
416 (2d Cir. 1945), the court found it necessary to discuss
Alcoa's growth since 1888. In American Tobacco Co. v. United
States, 328 U.S. 781 (1946), the statute of limitations precluded
prosecution of the defendant for more than the 3-yeat period pro-
ceeding the filing of the information. But the Supreme Court
said that "some appreciation of the history and development of
the cigarette industry is essential,to an understanding of the
cases" (328 U.S. at 790) and discussed the dissolution of
the old tobacco trust in 1911. In United States v. United Shoe
Machinery, 110 F.2d 295 (D. hass. 1953) aff'd per curiam 347
U.S. 521 (1954) the court found it essential to discuss trans-
actions in 1899. In United States v. E. I. DuPont De Nemours &
Co., 351 U.S. 377 (1956), concerning a 1947 complaint charging
monopolization of cellophane, the Court set forth the f actual
background as far as 1900. In United States v. Grinnell Coro.,
384 U.S. 563, 567-9 (1966), a proceeding based on a 1961 charge
of monopolization, the Court found it necessary to discuss 1906
and 1907 agreements. The Courts have consistently allowed
historical background evidence to be introduced because a
monopolization does not commence on one particular date;
it ordinarily is the result of market power acquired
by a series of actions over a period of time which cum-
mulatively give the monopolist his market power.

Therefore, we submit that the Hearing Board should have con-
sidered rejected DJ #16 and #17 for the sole purpose of having
a historical understanding of the development of the " situation
inconsistent with the antitrust laws," even though it may have
chosen to disregard the same evidence in determining whether the
activities under the license will maintain said situation.

.

'
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2. Applicant Possesses Monopoly Power Flowing
From Its Strategic Dominance in High Voltage
Transmission

__

Where a company controls facilities which afford it a sig-

nificant competitive advantage and which cannot practicably be
.

'

duplicated by i.ts competitors, monopoly power is imputed to the

controlling company, and therefore that company ca6not refuse to

grant access to the " bottleneck" facility on reasonable terms

without violating the antitrust laws. These facilities do not

have to be " unique" or "ess.ential"; -it only need be shown that,

without access to the facility, competitors of the company con-

trolling the facility are at a significant disadvantage. (See
.

supra, at II-B-4) This section demonstrates that Applicant's strate-

gically dominant transmission is such a " bottleneck" facility.

The Hearing Board, though its findings are somewhat confused,

appeared to recognize that this is so as a f actual matter. We

will demonstrate, however, that certain subsidiary findings of

the Board as to alternatives available to some of the small sys-
'

tems in Applicant's area are not well founded.

The record is clear that because of the geographical loca-

tion of the smaller electric systems in Michigan and the atten-

dant economicscof transmission construction, Applicant's trans-

mission network is an indispensible facility for both major

(those involving the regional power exchange) and minor coordina-

tion (those solely between the small Michigan utilities) t.ransac-

tions. Only through this facility can smaller electric systems
~

in- Michigan economically coordinate with each other; only through
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this facility can these systems interconnect with the regional

power exchange where the more.significant transactions in coord-

ination services take place. Without access to both major and
'

' minor coordination transmissions, the smaller electric systems
.

'

in Michigan are at a significant' competitive disadvantage.
.

Applicant's massive 9,000 mile tr.ansmission network blankets

the ehtire relevant retail and wholesale markets. The network
_

includes over 1,400 circui't miles of 345 kv, 3,300 circuit miles

of 138 kv, and 4,200 circuit miles of 46 kv (DJ #1, DJ 9288A,

at 6-21) . Through this network , Applicant's generating stations

are connected to its load and to large privately-owned neighbor-

ing utilities on its southern border ~(DJ #1). Additionally,

Applicant. takes advantage of Detroit Edison's (DE) transmission

system. Through DE's systems, Applicant i's interconnected to the

Ontario Ilydroelectric System; in exchange, Applicant provides DE

access through its transmission system to electric companies on

the southern border of Applicant's service area ( American Elec-

tric Power , Toledo Edison Company, NIPSCO, Commonwealth Edison,

etc.) (See DJ 672, 477, Int. #1005, at 64-66).

This high-voltage transmission network f acilitates major co-

ordination transactions between Applicant and other electric sys-
,

tems in the regional power exchange. Through sales, purchases

and exchange of the various kinds of " coordination services," |

Applicant is able to install the mos t efficient large-sca.le gen- |

erating _ units without the costly side-ef fects -- i.e. , the main-

tenance of unreasonably 'high levels of reserve capacity and the
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waste of that part of the c'apacity of these.l.arge-scale units.

which is.not immediately needed to meet its system' load (Mayben,
TR 2565-2566, 2580, 2649-2654, 2735-2738).

.
*

A.19.62 study prepared by Applicant attempted to quantify

the. cost savings available from major coordination ~; it in.dicates
that Applicant's reserve requirements would decrease from 25% of

peak load to 12.5% as a result of its entering into coordinating
transactions with Detroit Edison, Ontario !!ydro and the Illinois

and Indiana systems, and that coordination with Ontario Hydro

and the Illinois-Indiana systems alone would save Applicant
$13,600,000 annually (DJ #65). A 1961 study estimated that the

annual sav.ings to Applicant from its interconnection with Detroit

Edison at S16,924,000 per year' (DJ #70, a t '9 ) . Applicant's
;

vice president, W. Jack Mosley, testified that "the bulk power
supply of Consumers Power Company is made available to its cus-

tomers at a lower cost and with better reliability because of

these interconnections than could be done under any other alter-

native" (Mosley, TR 8516) and, further, that "the reason we have

[ interconnections] are for two reasons: to enhance the stability
"

'

. and reliability of our system; and, as an economic thing to do

in the development of our power supply" (Mosley, TR 8652).

Of particular relevance to this proceeding'is the relation--

ship of access to the regional power exchange to Applicant.'s
ability to install the Midland Units. In 1964, Applicant's en-

gineers noted that it would be necessary for Applicant to enter
into larger third party interconnections before nuclear units
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could be installed (Int. #1005, Deposition of Harry Wall, at

36-37; Lundberg, TR 9049; PT attachment J.R.L., at 1). */

In sharp contrast, the generation and trancmission systems

of some of the smaller electric systems in Michigan -- Northern

Michigan REC, Wolverine REC, the City of Traverse City and the
,

City of Grand Haven -- are interconnected with each other, but

not to the regional power exchange. These systems have formed .a

sm'all power pool called the Michigan Municipal Cooperative Power
"

Pool (MC Pool, (Steinbrecher, TR 1112-1113, 1117). Associ a.ted
'

with the pool are the Cities of Hart, Lowell, Zeeland and Port-

land, Michigan. They are interconnected through an 1,100 mile*

transmission system which operates principally at 44 kv or 69 kv

(Shown in red on DJ #18). Upgrading of some of this transmission

capacity to 138 kv, as well as construction over new rights-of-

way, is planned (Steinbrecher, TR 1135, DJ #20). Since this sys-

tem is cpmprised principally of lower voltage (44 kv and 69 kv

transmission, it is sufficient only for small-scale coordination

-- i.e., the movement of small blocks of power over short dis-

tances (Wolfe, TR 1712,.1727-29). These minor coordination trans-

actions allow the MC Pool to install larger units than its mem-

bers could on an isolated basis. However, it still cannot obtain

the significant economics of scale available in the generation of

electric power. The MC Pool's largest unit has a capacity of

_

*/ Applicant, of' course, as a technical matter, could "go it
alone" by increasing its reserves to 40%, but this hardly seems-
feasible from an economic standpoint for a system of its size. .
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only~23 mw in output, */ compared to the Midland Unit No. 2,
which has a capacity of 818 mw.

Other small electric' systems in Michigan have very limited.

amounts of transmission: the City of Lansing has 27 miles of 138

kv transmission which ties its system together and interconnects

it with Applicant; Alpena Power has 11 miles of 138 kv transmis--

a

sion which serves similar purposes, and~certain other municipal
,

systems have minimal transmission of 69 kv or below within their

own areas. However, these other small systems are not intercon-
,

nected with the MC Pool and as a practical matter, are unable to
,

interconnect with the MC Pool without access ,to Applicant's trans-
mission network.

| In sum, Applicant has 98 percent of all high voltage trans-

mission of 138 kv and above (including 100 percent of the extra-

high volt' age transmission); **/ it operates the only transmission

network * which covers the entire relevant market area and the. only

transmission network which is interconnected to other major bulk

power supply systems which lie only on the southern and eastern
.

borders of its service area. This control over transmission gives

Applicant the power to block large neighboring utilities f rom

' dealing with smaller electric systems in Michigan, and the power

to prevent these systems from dealing with each other. By. virtue |

I

of its strategically dominant transmission network, Applicant has

____

*/ DJ #14.i

**/ Brief for the NRC Staff, at 53-54.
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the market power to control the price of "c.oordination services,"

and the market power to exclude other sellers of these services
'

'from the marketplace. .This power over the price of essential fac-

tors of production allows Applic' ant to dictate the alternatives

which a small- system will be able to c.onsider in planning for its

load growth. The use of this power to foreclose competition
,

violates Section 2 of the~Sherman Act.

Arthur Steinbrecher of Northern Michigan Cooperative, testi-

fying on behalf of the MC Pool, explained the crucial impact of

Applicant's transmission upon the bulk powe'r supply costs of his

system:

.Q. Are there any impediments, or have there
been any impediments to programs of coordinated op-
eration and planning by the Municipal ~ Cooperative
Pool?

A. Yes, very serious impediments. I'm sure
you all are aware of the geography of northern
Michigan, where the area in which northern Michigan
and the pool group operate, we are isolated to the
east and west by water which is a very effective bar-
rier to relationships, power supply -- power rela-
tionships with syste'ms to the east or west.

***

Q. Do you have any opportunities for coordi-
nation other than -- or opportunities which do not
require cooperation of. Consumers Power Company?
Perhaps you could refer to D.J. No. 1, which has al-
ready been received into evidence. It's the very
first exhibit, which-is the Federal Power Commission
map of transmission f acilities.

A. Well, our problem there is one of economic
feasibility to reach tne system of tne atfiliate of
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the American Electric ' Power Company, which has f acil-
ities in the southwest part of the lower peninsula, ~

and to move substantial quantities of power would re-'

quire very heavy investments in transmission facili-
ties. That's likewise true with access to the facil-
ities of the Detroit Edison Company operating in tne-

.

southeast and eastern portion of the state.

Our access to other power suppliers, our
economic access to other major suppliers, must be'

via the facilities of the Applicant. (TR 1217-12190
(Emphasis added) .

Representatives of other small systems in Michigan also'
testified to the tremendou's importance of Applicant's transmis-

sion as a means of achieving lower power costs through coordi-

nation both among the small systems and with large neighboring

systems.

John Keen, Manager of Wolverine Electric Cooperative, a mem-

ber of the MC Pool, testified that his systems could not engage

in major or minor coordination transactions without access to

Applicant's transmission system:

Q. Now, why do you feel that access to wheel-
ing services from the Consumers Power Company is

inecessary to your system -- and when I say "your sys-
tem," I refer to the Wolverine Electric System, sir? ;

A. For several reasons: one is to eliminate
wherever possible duplication of transmission facili-
ties.

Number two, to be able to make purchase and'

sale arrangements, economy power, and so forth, with ;

other utilities, other than Wolverine itself and Con- !

sumers Power, itself, perhaps.

Q. Is access to Consumers Power . wheeling 'ser-
vice an important element of either present-day or
future coordination attempts by your system?

A. Very much so.
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A. Well, certainly, we'd be able to, if we had
this is the primary problem of the small group that--

we have Daverman doing is: if we do get together and
plan load growth in Northern Michigan, how do we get
the power to the ultimate consumer, not having any
transmission service at this time?

So, if we did have access, we would have
*

the alternative of going in with a group or smaller
utilities or, I suppose, it we actually had true

,

honest-to-gosh wheeling services, tnat we could go to
Detroit Edison, I & M, anybody, and ask them fo'r
' wholesale power (TR 4333-4334; emphasis added).

.

Similarly, Harold Munn, president of the Soldwater Board of
,

Public Utilities, which is located in the f ar southern part of

the relevant market area and which is not interconnected with
~

other small systems in Michigan, */ testified to the necessity

of transmission access in order to achieve coordination among

the smaller electric systems of Michigan.

Q. One of the proposed license conditions sub-
mitted by the Joint Intervenors in this proceeding is
wheeling or transmission servic,es over Applicant's
transmission network. Is the inclusion of this pro-
vision important to the City of,Coldwater? -

A. Oh, I consider transmission vital to our
future operation (TR 4073).

* * *

. Wheeling is important because it. . .

would enable us to deal in the marketplace for blocks
of energy. For example, wheeling would permit us to
go to utility systems that are interconnected with
Consumers Power at this time such as -- I believe
there is some means of interconnection between Indiana-
Michigan and Consumers, and certainly with Detroit
Edison and through Detroit Edison to Ontario Hydro.
There is interconnection with the City of Lansing;

*/ On DJ #18 Coldwater is shown by the number 24 in a black
circle

!

|
-

.
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there is interconnection with the City of Holland.
There are certain of these plants which have excess
capacity.

We would like to contract for a block of
that energy.

CHAIRMAN GARFINKEL: Mr. Munn, in order to ex-
pand on your answer, how would it help you, this extra
wheeling?

THE WITNESS: Because we believe we would be
able.to purchase in the marketplace at a lower unit
cost, and even after paying a compensatory amount
for the wheeling, that the energy would cost us less
delivered at Coldwater (TR 4073-4074).

***

Q. Would it be economically feasible for the
City of Coldwater to enter into such joint arrange-
ments as construction of a joint nuclear facility or
a jointly owned steam facility with any other system,
other than Consumers Power Company, abrent wheeling
over the Consumers Power Company network?

A. Well, in my opinion, based on the data that
I hava seen, it would not be feasible for us. Wehave to get the wheeling over the transmission net-
work that exists (TR 4075).

Earl Brush, general manager of Ehe Lansing Board of Water'

and Light, which is not interconnected with the MC Pool, testi-
fled as to the importance of Applicant's transmission network to

that city's bulk power expansion program:

Q. Is there any form of power exchange. . .

service that might be available from this case that
would be of use to the City of Lansing in connection
with the bulk power supply expansion program?

A. Well, as I _ understand the c'se th9re is ae

question of wheeling.

Q. Yes, sir.

A. If the City of Lansing is to ever partici-
pate in nuclear power we are going to have to have
the benefits of wheeling.

t
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The municipals -- We are too small, as an
individual municipal system, to build a.. nuclear plant.
Our information is that 500 mw and up, or maybe 500 mw
is the smallest size that is economical to consider.
With out load we could not afford to build, or justify
building that large a unit.

-
.

- .Our effort in the nuclear field is to work
with some presumably investor-owned uti-lity to own a

~

share; and we have so asked . Consumers to consider us
in their Quanicassee plant, in writing' Part of that.

tequest was wheeling, part of the request was an oper-
ating agreement covering the jointly owned facilities.
So we, as well as the' rest of the municipals, to ever
participate in nuclear power, are going to have to
have wheeling arrangements. Otherwise it's going to
pass us by- (TR 2292-2293).

***

Q. Mr. Brush, does the [ Stanley Engineers]
study include purchases from parties other than Con-
sumers as an alternative?

A. No, sir, it does not, because we have no
contractual arrangements with anyone else.

Q. Why didn't you have any contractual arrange-
ments with anyone else?

A. Well, we butt up against Consumers Power in
our service area --

. The nearest transmission line to us. . .

of anoti.er generating utility is some 15 miles due
west of us. It's th'e Wolverine G&T. And Detroit |
Edison is a considerable distance from us, and we i

.have no wheeling capacity at the present time to in-
terconnect with anybody else. (TR 2333-2334)

Joseph Wolfe, former .nanager of the Traverse City municipal

utility which is located in the northwestern part of the market

area and which is interconnected with the MC Pool, described the
~

competitive disadvantages under which a system which does.not

have access to the' regional power exchange operates: j

Q. . Mr. Wolfe, you previously testified |. .
.

that one of the alternatives that you conside~ red for

i
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planning your load growth while you were director of
power and light at Traverse City was purchasing power
from sources other than Consumers Power. Is that
correct, sir?

-A. Yes, sir.

Q. From whom did you consider purchasing power?

'A. It was considered, but not in a formal way,-

purchasing power from Indiana-Michigan Electric, who
.had wholesale rates that were less than Consumers
Power Company.

It was considered. purchasing power from the
City of Lansing, who had power available.

It was considered to purchase power from
Detroit Et son, perhaps other. But when I say con-.

sidered, this was not done in any active way because
of the immense hurdles that would have had to have
been overcome to actually realize such a purchase.

In other words, we evaluated all the imped-
iments and decided that they were too great to over-
come.

'Q. Could you explain to me what these impedi-
ments consisted of?

'

A. Any viable'or any reasonable way of deliver-
ing this power to Traverse City from a remote source
would have to come over somebody else's transmission
system. The transmission system of the cooperatives
might have been useful for this purpose, but only in-
sef ar as it was capable of handling these power deliv-
eries, and its system was not designed during that
period of , time to handle any larger power transfers
than what it probably would reasonably -- would
reasonably need for itself. So that that would mean
that either very large transmission facilities would
be involved to upgrade the cooperative's transmission
system or-the transmission system of Consumers Power
Company would have to be utilized. And this did not
appear to be a method which could be accomplished due
to the expressed attitude of Consumers Power Company
during negotiations and discussions that were held
with them (TR'1726-1728).

Q. When you were in Traverse City, Mr. Wolfe,
and in planning your system growth, why didn' t you

.
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consider building your own high voltage transmission
system so you could take -advantage of .the third party
alternatives?*

A. The third party alternatives were so far
away that the cost of building transmission facili-
ties would have been prohibitive (TR 17 29 ) .'

-

William Ma.nen, an expert witness testifying on behalf of

the Department, confirmed the views of.thes'e smaller electric
,

system representatives that securing access to Applicant's trans-

mission network is " essential. "' Mayben testified on the basis of
~

many studies he had conducted in other parts of the country, that

the MC Pool could not economically build f acilities to intercon-

nect with the regional power exchange:

Q. Have you ever represented a small utility
bargaining for coordination with a large utility,
where the latter utility had ownership of much or all
of the transmission lines, the high v'oltage transmis-
sion lines, the high voltage transmission lines sur-
rounding the area of the small utility?

A. Yes, I have. i

,

Q. I see.

And did that factor have any effect on the
bargaining?

A. Wdll, definitely the first step is to gain
the ability to utilize the intervening transmission
system, and that was the first' item of negotiation.
Prior to that, it was rather useless to go to the
other utilities who might be in the regional market
and' seek a source, because without a way to move it
to a particular utility -- and again in the instance
I'm citing, it was just not economically or techni-
cally feasible to construct the kinds of facilities
necessary to interconnect that system.

Q. On'the map it shows Lake Michigan and Lake
Huron surrounding the lower peninsula. Would these
bodies of water, the presence of these bodies of
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water,haveanyeffecpon. opportunities,forcoordina-
*

tion?*

-

A. Well, yes, in my judgment, it would mean
that coordination of a small system who might be .in
the center of the lower peninsula would really have-

to be sought with utilities who are to the south.^~

These bodies of water constitute a natural barrier totransmission line, except for those which cross at,
I believe it is,' the Mackinaw Straits, if I recall my.

geography.

Really, the' principal coordination.oppor-
tunities are to the south -- excuse me -- possible to
the east ~with Ontario, Hydro also (Mayben, TR 2769-

'2770).

Mr. Mayben also explained the competitive handicap under

which a system unable to reach the regional power exchange op-

erates:

Q. In your view would it be possible for the
MC Pool to utilize nuclear power generating units
without access to a regional power exchange?

A. Well, again, Mr . Brand, I have not studied
the MC Pool's power supply progress. I only have a
brief familiarity with what their load level is and
what generating units are in service, but my judgment
is they just are not suf ficiently sized, nor do they
have sufficient existing generation to expect to in-
stall the' kind of nuclear capacity which is feasible
and yet plan to maintain reliable service at a low
cost without' coordination (Mayben, TR 2771) .

On cross-examination, Mr. Mayben elaborated upon this point:

Mr. Ross, maybe I can answer your question
with a certain qualification. I believe your ques-
tion was what forms of coordination would be required
for this intervenor group (M-C Pool, Holland, Cold-
water and Lansing] to be able to install a 500 (mw
power plant] , and I won' t pass any judgments with re-
gard to whether or not 500 is an appropriate level or
not.

But again, one of the forms would have to
be reserve sharing and mutual support, not only among

!
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themselves but with the regional- utilit'ies to which
they could effect interconnections.

Again, with a unit that large, . coordinated
maintenance scheduling and maintenance service would

'
- be important. I think when units g'et that large,

certainly economy energy transactions would be a
form of coordinated operation that I would like to
see because they-may have some substantial low-cost
energy-producing capability.

Finally, transmission service would be es-
sential because of the way. in which this particular
group is. strung out. It would.be depending upon
. interconnections to the company of the various indi-~

vidual utilities in order to be able to transmit the
power that would be produced from this 500-megawatt
unit IMayben, TR 3700-3701).

***

Again, I frankly look at Consumers as a
regional exchange in itself. It's got an extensive
transmission system', it's got extensive power genera-
tion facilities, and it is an exchange market, so to
speak, and therefore the services to be supplied
under the various supplements that you quoted f rom
[D.J. #] 105, or cited f rom 105, could be supplied
from Consumers alone.

However, that does not constitute complete
access to the regional exchange market. Complete
access to the regional exchange market requires that
the MC Pool be able to in fact, schedule directly,

from these other utilities, not just f rom Consumers.

And in order to have complete access, they
do have to have the right, ~ the ability to use the
Consumers transmission system to carry the power and
energy that they may schedule from Indiana and Michigan
Electric Company, through the Consumers system to the
MC Pool. (Mayben, TR 3709)

Professor Wein, the Department's expert economist, also out-

lined the deleterious effects on smaller systems of their being
denied access to the regional power exchange as follows:

In my opinion, access to the pool enhanced the
competitive ability of both CPCO and DE to compete
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in both the retail and wholesale markets in which
each company operates; conversely, the inability of
other electric utility 'irms to gain access on the
same terms governing C' 7 and DE severely limited the
ability of these firr; .. compete with CPCO and DE,
and further weakened the.r very ability to continue
to generate power to supply the markets in which they
distribute electri~ city . . These results flow. .

from the fundamental consequence of " pool" operation,
which is to lower the total cost per KWH in the gen-
eration of electric power.

** *

The consequences for small electric utilities
are not difficult to see. If they cannot engage in
the bulk energy exchange market -- if, in short, ac-
cess to pools and coordination is denied them on
equal and equitable terms, they will fall further
behind in the competitive struggle . The gap. . .

between their costs and those of the larger compan-
les will grow. (Wein, PT, at 60, 65)

That such a " gap" exists is suggested by Applicant's own

study of the wholesale firm power supply market, as it defined

it. This' study showed that Applicant's market share doubled from

12% to 24% in the period since 1960. (Pace, TR 7421) Also, at
,

least two municipals (Petoskey and Charlevoix) abandoned self-

generation; during this period, none: entered (Westenbroek, TR

953-54, 956-57).

The dollar value of the handicap under which the smaller

systems operate by being denied access to the regional power ex-

change was demonstrated in the Illustrative Power Cost Studies of

Samuel J. Helfman. The. Department's expert engineering witness

(DJ #200, #201, #202), Mr. Helfman concluded that access to the

full line coordination services at reasonable prices would result

in "substantially lower power supply expansion costs for the MC

Pool, Holland and Coldwater." (Helfman, PT, at 35).

.
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The sum .and substance of this testimony is that without ac-

: cess to Applicant's transmission network, smaller electric sys-

tems cannot fully coordinate among themselves, nor can they reach1

1.
,

coordinating partners- to the south or east of Applicant. Conse-,
_

quently,.they'are at-a significant competitive disadvantage vis-

a-vis Applicant,- who can take full advantage of the benefits of,

# "

coordination.
1 -

The Hearing Board found that the " bottleneck" theory of mon-

opolization applied only to jointly owned facilities. This erro-
,

neous legal assumption may explain why the Hearing Board's find-

ings are so confusing as to the factual question of whether

]
Applicant's . transmission network is a "bo ttleneck. "

First, it found that Applicant's transmission network is in-

. dispensible to engaging in major coordination transactions in the

regional power exchange:

} Most-of the smaller utilities in the relevant geo-
i graphic market are too remote fsom such power sources

to make such ' purchases unless they -are able to obtain
wheeling services from Applicant. (ID, at 164). */

I' */' The Hearing Board in this quote is specifically talking
about the feasibility of smaller ~ systems making ' wholesale power;

- purchases in ~ the regional power exchange without access to Appli-
'

cant's transmission network. It never addresses itself to the
. question of the feasibility of smaller systems engaging in.
!. coordination services transactions in the regional power ex- i

j change without access to Applicant's transmission. The geo . |
g'raphy,'however,-is the~same whether wholesale purchases are |
made or coordination transactions are made. The evidence is !

t clear that the smaller systems in Michigan want to purchase
' coordination services in the regional power exchange (Stein-.

brecher, TR'at 4511;-also,:Munn TR at 4073-4074; Brush, TR j
,

,

"

at 2292-2293). ,
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Secondly, it found that while these sma.ller systems must en-

gage in minor coordin'ation transactions to compete effectively,

Applicant's transmission network is not indispensible.to these

transactions since it would be e'conomica'lly feasible for these'

'

systems to build their own interconnecting transmission network

and, in fact, they are building such a transmission system (ID

at 138, 140).

The Hearing Board's f,irst . finding supports the proposition

that Applicant's transmission netowrk is,'as a factual matter, a

" bottleneck" facility for major coordination transactions --

i.e., transactions in the regional power exchange from which sig-

nificant gost saving in generation can be achieved.

The Hearing Board's second finding - ' i.e. , tha t it is eco-

nomically feasible for the smaller systems to build their own

interconnecting transmission -- is factually erroneous, but more

importantly, it is of little significance. As the testimony

cited above demonstrates, coordination among the smaller systems

is not an alternative to participation in the regional power ex-

change.- The cost savings achievable through minor coordination

are simply not of the same magnitude as those available from major

coordination transactions in the regional power exchange.

In any event, the Hearing Board's second finding is clearly

contradicted by the record. The finding is based on the the

following evidence: (1) the transmission network is not " deemed"

by the smaller systems in Michigan to be a " unique" f acility,

indispensable to coordination among the smaller systems, and --
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(2) the construction of duplicative transmission by these

systems is a realistic, possibly less costly, alternative
,

to wheeling (ID at 140).

To support the first finding, it cites the " demeanor of the

witness [Steinbrecher]," who "gave the impression of being satis-

! fied with the plans of the MC Pool to have its own' transmission"

and the proposed construction by the MC Pool of 138 kv.transmis-

sion (ID at 140). Although we cannot disprove the " impression"

| garnered by the Hearing Board from the " demeanor" of Mr. Stein-

| ,brecher, it certa, inly is contradicted by his actual testimony
!

(supra, at ), as well as the testimony of every other sys-

tem manager..

The Hearing Board further cites the program of the MC Pool

to build its own transmission as evidence that Applicant's trans-

mission is not deemed a " unique facility." The fact that the MC

Pool is constructing a 138 kv transmission network indicates only

I '

j that the MC Pool, denied access to Applicant's transmission, has
1

been forced to build duplicative, inefficient transmission ori

lose even the limited coordination benefits available f rom intra-

| pool transactions. The MC Pool's transmission network is located
1

principally along the western and northern portions of the lower

peninsula of Michigan. It is isolated on three sides by water

(Lake Michigan and Lake Huron). */ Uven assuming that the

*/ A cable, with only a 30 mw capacity, across the Straits of
Mackinaw connects, electrically, the upper and lower peninsula
of Michigan. Thic cable is owned by Edison Sault Electric Com-
pany (Kline, TR 4447, 4449).
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MC Pool's proposed 138 kv transmission system is adequate for

current intra-pool transactions, it provides the MC Pool with no
'

access to other small electric systems i'n Michigan -- e.g., the

Cities of Lansing, Coldwater, Holland and Alpena Power Company.
,

-- and no access to large neighboring electric systems -- i.e.,

the regional power' exchange (See DJ #197, a't 3; Mayben, TR 2743;

Wein, PT, at 54-55). ~

Moreover, the Hearing Board's finding that the MC -Pool's

transmission is adequate for its needs and, therefore, Appli-

cant's system is not.a " unique facility" re.flects a misunder-

standing of the principle declaredy by if the U. S. Supreme Court
in United States v. Terminal RR, supra. In holding that the

bridge across the Mississippi River was a " unique f acility," the

Court did not consider whether the railroads excluded from use of
the St. Louis facility owned or controlled track in other parts

of the United States. In short, the adequacy or inadequacy of the

MC Pool's transmission network for intra-pool transactions is im-

material. The MC Pool transmission network makes possible only

limited types of coordination transaction --interconnection with

other small electric systems in. Michigan, ,nd, more importantly,

the regional power exchange, remains impossible.

The Hearing Board's finding as to the feasibility of the
,

construction of duplicative transmission network is clearly con-
tradicted by the record. The . cost of constructing high-voltage

transmission lines is prohibitively expensive for most municipals,
cooperatives, and small investor-owned utilities (Fletcher, TR

f
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4282, 4284;'Wolfe, TR_1732; Gutman, PT, at 29). A 138 kv trans-

mission line would cost between $25,000 and $30,000 per mile and

costs increase tremendously as the voltage levels increase

(Mayben, TR 2816). Assuming that the Hearing Board has correctly

estimated the distances from the City of Holland and the City o.f
Lansing to the MC Pool's proposed 138 kv line, the cost of build-

ing adeguate transmission facilities to interconnect these cities
.

with the MC Pool is about $800,000 */ not including right-of-ways,
if they cou'1d be obtained. The cost of constructing a line from

Coldwater to the MC Pool -- a distance of over a hundred miles

-- would exceed $2 million. **/ Moreover, the environmental

harm and economic waste caused by the duplication of facilities

simply is not in the public interest (Brush, TR 2336; Munn, TR
4141; Wolfe, TR 1732, 1733).

In th'e face of this substantial . evidence as to the prohibi-

tive costs of constructing duplicative transmission, the Hearing

Board somehow concludes that it (wheeling] could be more expen- !

|sive" (ID at 140) and that therefore smaller electric systems in
Michigan should build their own systems (ID at 140). This conclu-

sion is based on a 3erious misint.rpretation of a response by

Mr. Brush to a question based upon a hypothetical that Applicant

would have to build entirely new f acilities, rather than simply

*/ $25,000 x 32 miles.

**/ The CitoY reserves,y of Coldwater, a system which maintains a high levelis completely ignored in the Hearing Board's anal-
ysis. (DJ #14)
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increasing the capacity of a line or make available existing cap-

acity, to accommodate wheeling requests. Mr. Brush was asked:

Q. And is it not a f act that assuming -- I'm
asking you to assume that Consumers' system was so
configurated that it simply did not have the excess
capacity to provide the wheeling service which you or
someone else might seek or the MC Pool might seek; .

that, given your financing advantages, it is quite
.

conceivable that a large municipal utility could
build the incremental or additional facilities cheaper
'than Consumers could, and therefore, it might be in
your best interests to do so on'that assumption?

MR. BRAND: -- I f I might inquire * * * as to the.
meaning of the incremental facilities? Would that be
the facilities necessary to join to Consumers Power
Company system to accommodate the transactio~n? Or by
" incremental facilities" do you mean a completely sep-
arate set of facilities to be built by Lansing?

MR. ROSS: It could be either, depending on the
problem and the configuration.

** *

-Q. Is it not a f act tha't it might be cheaper,
given your fi.tancing advantage, for you to build than
for you to pay whatever appropr'iate carrying charges
there would be if Consur.ers built? -

A. I would agree that our fixed charges on
investments would be less than Consumers' but there
might also be the possibility that Consumers can in-
crementally increase the capacity of a programmed
line and make it larger , to provide wheeling for less
total dollar cost, capital-wise, than it would cost
the Board of Water and Light to build the same facil-
ity from one point to the other.

MR. CLARK: Mr. Brush, I don' t understand that
he answered his question. He didn' t ask you would
it necessarily be cheaper for you to build your own
line, but he said could it be cheaper?

THE WITNESS: I would agree that conceivably we
could build it cheaper. I tried to qualify it, your
Honor that conceivably they could incrementally in-
crease a line and build it cheaper.

.

I
.

78
.



-- . - .

'

. .

.

MR. ROSS: Thank you, sir. (Brush,.TR 2425-2427).

All that the above exchange indicates is that under some cir-

cumstances (lack of capacity on Applicant's system) construction

of transmission facilities by a municipality could conceivably be

less expensive than wheeling due to the cheaper cost of money to

municipals. Note, however, there has been no contention in this

proceeding that Applicant lacks transmission capacity or, would

be unable to'incrementally increase its transmission capacity in

in order to accommodate wheeling requests. Applicant's general

policy of refusing to wheel is based on competitive considera-
. .

tions, not engineering considerations.

As the above discussion makes clear, Applicant's transmission
,

network is a " bottleneck" facility access to which is essential

if coordination among Michigan's small electric systems and be-

tween these systems and the regional power exchange is to occur.

Without coordination, the competitive viability of Applicant's

competitore is seriously endangered. Monopoly power should be .

imputed to Applicant by virtue of its control over a strategically

dominant facility.

.
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D. Applicant Has Exercised Its Monopol-y Power
'

Alth'ough it is error to view each of Applicant's activities

,

in isolation, divorced 'from all its other conduct (see supra at

II-A-l' II-B-2), for purposes of this section of the brief we will,

analyze the reasonableness of each element of Appl'icant's monopo-

lization spearately. Such an approach will underscore the consistent-

ly unreasonable and illegal course of conduct Applicant has pursued
,

in its dealings with the smaller eldctric systems in the relevant

markets, Much of this conduct is illegal , even when viewed in iso-

lation. The aggregate of this conduct conclusively demonstrates
~

that Applicant has pursued a course of conduct which has maintained

its monopoly position in the relevant markets and that it has done

so with monopolistic purpose and intent. The Hearing Board's con-

clusion that Applicant is not responsible f or any " situation incon-

sistent with the antitrust laws" cannot stand.

1. Outright Refusals to Coordinate and Refusals to Coordi- |
nate Except on_ Unreasonable and Discriminatory Terms, )

The Hearing Board found correctly that Applicant has the power

to deny both voluntary operational coordination (ID at 129) and

voluntary developmental coordination (.ID at 148) to smaller

utilities in lower Michigan, It went on to find erroneously,

however, that Applicant h'ad never refused operational coordination
~

with a smaller utility in lower Michigan and, thus, that . Applicant

had never used its power in an anticompetitive fashion (ID at 133).

It was able to make these latter findings.only by dismissing many

of the small systems' requests for coordination as inappropriately

made, and thus appropriately rejected by Applicant, and by
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finding the terms of the discriminatory and unreasonable intercon-

nection agreements which Applicant has entered into with certain small

systems to be reasonable and nondiscriminatory.

In this section, we will review the record evidence r'egarding
.

Applicant's response to the small systems' requests for coordin' tion.a

This review will show that Applicant, when confronted with a request

by a small system in Michigan to coordinate and chare reserves has

consistentl: and inevitably responded in one of three ways, First,

it would outrightly refuse to enter into any such coordination

agreement and would instead offer the requesting system either a

wholesale power agreement containing a ratchet demand provision,

under which applicant, not the requesting system, would generate

power and energy for the small system's requirements. Second, it

would respond to a request for coordination and reserve sharing

with an offer to purchase or lease the requesting system, And

third, if either of the first two courses of action failed or
1

were viewed by Applicant as likely to fail, it would offer coord- |

ination and reserve sharing on terms under which it, Applicant,

would obtain the majority of the benefits flowing from such an
,

arrangement,

.

a. The Net Benefit Standard Excludes Consideration of
Potential Losses Due to Increased Competition in
Other Markets

The basic and altogether erroneous gr'ound of the Hearing

Board's findings regarding coordinatior. was that the coordi-

nation requested was not feasible because Applicant believed,

justifiably in the Board's view, that it would not have obtained

net benefits as a result (.ID at 131), The Department agrees-
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with the Hearing Board that Applicant (even assuming its monopoly

power) is not obligated to coordinate with small systems where
'

the coordinating transactions would result in no net benefit or

in a net detriment to Applicant. */

Net benefit (and no net detriment) necessarily results

whenever the cost (including a reasonable return on investment,
1

i.e., profit) is recovered from any given coordinating trans-

action. In determining whether a net benefit is obtainable from

a proposed coordinating transaction, it is clearly inappropriate
.to weigh in the balance any potential loss of revenue to the

Applicant that may result because the small system, once afforded

coordination, would thereaf ter purchase less wholesale firm-

power, or because the small system might obtain a lower cost

power supply through coordination and then compete more vigor-

ously for wholesale and retail customers of the Applicant.

Incorporating these considerations into the net benefit compu-

tation would be a gross misuse of monopoly power over transe

mission designed to preserve wholesale and retail market posi-

tions. Yet this is apparently what Applicant has done and would

*/ The Hearing Board appears to use somewhat interchangeably
tee concepts of " net benefit" and " [ absence of] net detriment"
in developing its " legal concept" of coordination and applying
that concept to the f acts of the case. For example, it first
. stated: " Applicant has no obligation to enter coordination
agreeemnts f rom which no net benefit to it results: A net ben-
fit must result." (ID at 71-72) Next it concluded that Appli-
cant is forbidden to enter coordination agreements which its
management believes will result in a net detriment to it (ID at
72). Then, in applying its " concept," the Board found that
Applicant's management had a duty to refuse the small sy s tems '
requests because "[ net] benefits to both parties would not have
been obtained." (ID at 131)
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propose to do hereaf ter, absent appropriate license conditions.

Its president, Mr. Aymond, testified that Applicant, even under *

its "new" policy announced at hearing would condition its

willingness to coordinate transmission as follows:

A. The following three iconditions] come to
mind:

One, that we have the physical capability .

on our existing or projected transmission grid to
ptovide the desired service without impairing serv-
ice to our existing and projected loads of commit-
ments or endangering our system reliability.

Two, that we be properly compensated for this
service. Pr6per compensation means that we recover

*

our costs, measured by proper allocation of average
system transmission costs, so that our other cust-
omers do not subsidize the wheeling customer..

Three, that provision of bulk power wheeling
service will not result in a significant loss to
Consumers Power, directly or indirectly, of existing
load or service areas, with resul ting id le facili-
ties and social waste. Aymond, Tr. at 6050 (emphasis
added), see also Aymond, Tr. at 6099-6100.

His testimony on deposition was in a similar vein:

Q. Assume that Ohio Power or Buckeye Power or
Ontario Hydro or some other entity were willing to
sell power to a municipality within your service
territory, would you sell transmission services to
get the power there?

A. The-matter has never come up and I think
I would want to know more of the details of the
transaction.

* * *

I would want to know, for one thing,
whether or not our lawyers felt we were obligated
to do so. For another, I would want to know for
what purpose the power was being sold and at
what ra te . what the receiving utility in-. .

tended to do with it, what impact it would have
in the long run on the ability of Consumers Power
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Company to maintain its present markets.

Q. Is it f a ir to say that your judgment
would be based at least in part cn your judgment
of the extent to which the purchase of this power
by the municipality or cooperative within your
service territory enabled it to reduce its rates
in competition with Consumers Power?

A. I think that would be a facto.r.
.

Q. A large factor?

A. I think so. .

Q. Apart from the question of your legal
obligation, are there any other major factors?

A. I think whether the receiving. . . .

utility actually was going to use it to invade
our present raarket area would be a f actor.-

Q. What do you mean by " invade our present
market area"?

A. Well, start taking away our customers
which we have investea a great deal or money in
order to serve them. Int, No. 1004, pp. 183-184.
(Emphasis added)

Thus, Mr. Aymond would insist not only upon recovery of

Applicant's costs (presumably . including a reasonable return)

from a transmission coordination transaction but also upon the
maintenance of Applicant's position in other markets. Such a

standard for determining " net benefit" cannot be sanctioned by
this Commission.

In a proceeding concerning the licensing of Louisiana

Power & Light Company's Waterford Unit No. 3, a hearing was

held before an Atomic Safety and Licensing Board wherein

it was assumed arguendo that activities under the Waterford

license would create or' maintain a situation inconsistent with
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the antitrust laws and the . sole issue was whether or not commit-

ments already accepted by Louisiana Power & Light,.the Applicant,

would afford adequate relief. After the^ hearing, the Waterford

Board wrote a memorandum setting, forth its views with respect to

an adequate or appropriate set of license conditio.ns based upon

Louisiana Power & Light's commitments, and with explanations as

to wherein the Board's conditions differed from the A'pplicant's

commitments. */ Louisiana Power & Light had committed itself

to interconnect and share reserves, purchase or sell unit power

or deficiency power, offer access to Waterford Unit No. 3 and

subsequent nuclear units to be installed by the Applicant, deliver

nuclear power from those units, transmit powe'r over its facilities

among entities with which it is or may be interconnected, and plan

and construct sufficient transmission to accommodate future such
transactions -- all on terms providing for Louisiana Power &

Light's recovery of its " cost" or " costs" for the transactions.

The Waterford Board found it appropriate to add a license condition

defining " cost" as follows:

b. " Cost" means any operating and maintenance
expenses involved together with any ownership costs

'

which are reasonably allocable t'o the transaction
consistent with power ' pooling practices (where
applicable). No value shall be included for loss
of revenues from sale of power at wholesale or retail
By (ne party to a customer which another party might
otherwise serve. Cost shall include a reasonable
return on the Company investment. The sale of a

*/ . Louisiana Power & Light Company (Waterford Steam Electric
~

Generating Station, Unit No. 3), Memorandum of Board (AEC) with |
Respect' to Appropriate License Conditions Which Should be At- !
tached to Construction Permit Assuming ArguenCc a situation l

Inconsistent with the Antitrust Laws (October 24, 1974). !
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portion of the capacity of a generating' unit shall'
be upon the basis of a rate that will recover to the
seller the pro rata part of the fixed : costs and oper-
ating and' maintenance expenses of the unit, provided
that, in circumstances in which the Company and o'ne

,

or more entities in Louisiana 'take an undivided*

inte' rest in a unit in fee, construction costs and
operation and maintenance expenses shall be paid pro
rata (emphasis.added).

; .

Thus the Waterford Board expressly recognized the impro-

priety of permitting an applicant to escape an obligation to-

coordinate reasonably with smal'1 systems by weighing in the

net benefit balance the possible loss of wholesale and retail

market revenues that may eventuate from the coordination. That

Applicant may find it more profitable to keep its wholesale

and retail customers captive does not justify misuse of its

monopoly power by denying access to coordination.

b. Applicant's Refusals to Coordinate Were
Unreasonable: the Hearing Board's Findings
of No Net Benefit Were Erroneous

Insofar as the Hearing Board's findings may be premised on

a concept that Applicant's refusals to coordinate were proper.

simply because its management had concluded Applicant would not

benefit from the coo'rdination requested, we believe they -are

patently erroneous. */ Clearly a mere subjective determination

of. the absence of net benefit by Applicant, given its monopoly

power and its policies as expressed by Mr. Aymond, cannot excuse
_

*/ The Hearing Board appears to indicate that such a subjective
test would .be apprpriate. (ID at 72).
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its refusals to deal. */

At bottom, we understand the Hearing Board to rely substan-

tially in . excusing Applicant's refusals to coordinate on the
.

'

Board's own findings that the sma'll systems' proposed coordination

with Applicant did not promise net benefits to the' Applicant. We

believe these findings to be entirely unsupported by the evidence.

.

(1) Applicant's Refusal to Coordinate with Northern.
Michigan and Wolverine Cooperatives in 1964

Efforts by the Northern Michigan and Wolverine electric co-

operatives to obtain 'a coordination arrangement (including re-

serve sharing) with Applicant began in the mid-19 60 's. A

November 13, 1963 memorandum by A. J. Hodge, an employee of

Daverma.7 Associates, the cooperatives' engi'neering consultant,

outlined the proposed basis for negotiations with Applicant.

First on the list was an interchange agreement deceribed as a

*/ In all of the cases cited by Applicant in its post-hearing
Erief for the proposition that required dealings may be condi-
tioned on reasonable criteria (Brief 'for Applicant at 183-184),
the tribunal made its own objective determination of the reason-
ableness, intent and effect on competition of challenged refusals
to deal. In none of these cases did it defer to the business
judgment of the refusers. Zuckerman v. Young, 362 F. Supp. 858
(N.D. Ill. 1973), the case quoted from by Applicant allegedly
for this latter point, dealt with the question of possible antitrust
exemption, because of regulation under the Securities Exchange
Act of 1934, for a stock exchange's membership rules and their
application by an exchange committee in deciding, after an eviden-
tiary hearing, to deny a broker membership. The court denied
summary judgment for the exchange and other defendants noting
that it would have to determine whether the charges against
the requested broker, if true, would justify anticompetitive
restrictions on membership in light of the purposes of the Exchange
Act, so as to warrant exemption from antitrust sanction. The
Court termed the matter of whether or not proc? dural due process I
was applied in the exchange committee's hearing merely a " threshold l

'

question" in this determination. The decision does not stand
for the broad point argued by the Applicant.
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" typical interutility ' agreement designed about the circumstances

of the Cooperatives and Consumers Power Company." The memorandum

went on to set out basic concepts for an agreement including the

key point "[t] hat the negotiations would be between utilities; -

the relationship would not be a ' company-customer ' one." (DJ #32)'
.

Shortly thereaf ter, on December 27, 1963, Mr. Daverman of Daverman

Associates, wrote B. G. Campbell, vice president of Applicant, re-

questing alternative power supply proposals for the cooperatives

from Applicant. ( DJ #32) A memorandum prepared by Daverman re-

cording a January 20, 1964 meeting with representatives of Appli-

cant states in part, "Balfour stated that CPCo [ Applicant] was

interested in assuming all future load growth of cooperative."

(DJ #35 at 2)

In further negotiations with the cooperatives, Applicant

continued to express its objective of supplying all of Northern

Michigan and Wolverine's power requirements for load growth -

rather than coordinating with them in expanding self-generation
'

to meet that load growth. Mr. Hodge's March 20, 1964 memorandum

of a meeting with Applicant's representatives states in part: ;

!

Mr Campbell opened the meeting with generalities to ,

'

the ef fect that Consumers was not inte res ted in short-
term stand-by arrangements (such as the present Alba
contract), that Consumers wanted to obtain 'all of the

,

Cooperatis s' future load growth and that Consumers !

would like some sort of policy expression from the !

Cooperatives as to their intended future relations
with Consumers. ( DJ #26)

1

On April 21, 1964 Applicant submitted a proposal to sell

wholesale firm power to the cooperatives (a company-customer re-

88 i.
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lationship) rather than to ar range reserve sharing. . ( DJ # 37 )

In connection with this offer, Applicant underscored its will-

ingness to assume all or any part of the power requirements of -

the cooperatives: "We wish to emphasize, as we have on many

occasions in the past, that we are willing to serve all or any '

part of their [the cooperatives ']' power requirements." ( DJ #37)

In a May 8, 1964 letter to Applicant, Mr. Daverman rhde clear

that Applicant's firm power proposal was not responsive to the

cooperatives' needs:

Northern Michigan Cooperative and Wolverine Electric
Cooperative, as established power suppliers, feel
strongly that an effort should be made to consider
the possibility of some form of an interchange agree-
ment based upon the general principles of powe'r pool-
ing, possibly along the lines of your present agree-
ment with the Detroit Edison Company or following
the patterns of pooling agreements which have been
devel,oped in recent years in other states. (DJ #38)

On May 27, 1964 Applicant met with the cooperative to dis-
,

cuss its April 21, 1964 proposal and ithe cooperatives' response
,

thereto. At this meeting, Applicant once again rebuffed the co-

operatives' efforts to negotiate a reserve-sharing arrangement.
DJ #39, a memorandum of Mr. Robert Davearman which records that

meeting reflects, on page 2, statements by B. G. Campbell, then

Applicant's marketing vice president, that Applicant was "defi-

nitely not interested in entering into such agreements with'any I

.

small companies at the present time."
, |

)In a letter of- June 30, 1964, the cooperatives, th rough 1

Mr. Daverman, pointed out that these systems [ Northern"
. . .

Michigan and Wolverine] are currently being physically intercon-

'

.
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nected, that they have interconnections with other systems, and

that the interconnected generating capacity is much greater

than the simultaneous demand of the interconnected systems;"

the letter renewed their request for a coordination arrangement:

We have, on several occasions, specifically
asked you to consider some sort .of interchange agree-
ment based upon the general principles of power. pool-
ing . . We are hopeful that at our forthcoming. .

meeting you can see your way clear to present such a
proposal for our consideration. ( DJ #40)

Finally, in a letter of. November 16, 1964 to Mr. Daverman,

B. G. Campbell again rejected the cooperatives' requests for

coordination and urged them to accept Applicant's prior proposal

fcr a wholesale firm power contract:

It continues to be obvious to me that both
Northern Michigan and Wolverine have a strong desire
to interconnect and pool with Consumers Power Com-
pany. Tnis aesire seems to preclude realistic con-
sideration of other power supply proposals that can -

and should be used by both of these G&TS to provide
them with their future growth requirements. As indi-
cated in my letter to Mr. Lee (of the Rural Electri-
fication Administration], any interconnection and
pooling arrangement should create similar benefits
for both parties. After careful and considered re-
view, we conclude there are insufficient benefits for
Consumers Power Company through sucn an arrangement
to Toequately protect the best interes ts of our stock-
holoars and existing regular customers. We are still
of the opinion that the revised proposed (wholesale
firm power] contract of fers the best short- and long-
range solution to the cooperative power supply require-
ments. (DJ #41) (Emphasis added)

We note that Applicant itself predicated its refusal to

negotiate for a coordination agreement with Northern Michigan

and Wolverine cooperatives in 1964 not on any ' claim of absence

of coordination benefits to Applicant but rather on Appli-
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cant s be' lief that the benefits would be insufficient to Applicant

and not similar for both Applicant and the cooperatives. Tnis is

a far dif ferent standard than that of net benefit /no net detri-
. ment adopted by the Hearing Board, and an inappropriate one to be

applied by a system with monopoly power, as explained above.

In any event, the Hearing Board, after citing Applicant's

refusal to deal with Northern and Wolverine and quoting from

DJ #41, seized upon the testimony of Mr. Arthu r Steinbrecher ,

Northern's then-manager, and the 1964 FPC Form 12's of Northern

and Wolverine, to the ef fect that those systems in 1964 had less

. generating capaci.ty than their projected peak loads. The Hearing

Board then found, on the basis of that fact alone, that no net

benefit would have accrued to Applicant from the proposed coordi-
.

nation and thus Applicant had no obligation to coordinate. (ID

at 129, 131) Mr. Steinbrecher 's testimony and the Form 12's '

support no such conclusion. Northern Michigan and Wolverine

did have substantial generation to coordinate with the Applicant

in 1964 -- they had approximately 56 mw of generating capacity

9nd were considering the installation of additional capacity

to meet growing loads.

At that time, Northern was serving its system partly througn

self-generation and partly through the purchase of firm power

(which by its nature includes reserves) from Applicant. It also

had a reserve arrangement with Traverse City. With its genera- f
l

tion, firm purchases and reserve arrangement,- it had the cap-

ability of selling approximately 37 mw of firm power. -Its
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peak load was only 30 mw. (Steinbrecher, TR 1413-1416; 1949-

1954) Wolverine's generation and firm purchases exceeded its

peak load by approximately 6 mw or 20 percent. (Steinbrecher,

TR 1417-1421)

Northern and Wolverine wished to accomplish two principal

results in negotiating with Applicant in 1964: (1) to coordinate

generation reserves.with Applicant, thereby reducing the number

of megawatts of reserve required to back up their exis, ting and

proposed self-generation and concomitantly to increase the amount

of firm power that could be sold from such self generation; and

(2) to buy power from Applicant as necessary them to serve the-

portion of their load over and above that which could be served

by self-generation. Applicant, however, insisted solely on a
,

wholesale firm power contract with a demand ratchet provision.

It agreed to sell the additional firm power needed to serve '

Northern's and Wolverine's loads, but it persistently refused to

coordinate generating reserves with them. As the Board cor-

rectly found, pooling generation is a method of decreasing

reserve requirements (ID at 16, 21) and excessive reserves are

an economic waste (ID at 20). Northern's and Wolverine's gen-,

eration was effectively isolated, and the increase reserve ourden

resulting from isolation thus rendered it less valuable than it
'

would have been with appropriate coordination.

Applicant suggested no legitimate engineering or economic

reason why it could not have entered into the reserve coordina-

tion desired and obtained a net benefit from enlargement of the
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reserve pool to include the generation of Northern and Wolverine.
4

The benefit obtained by Applicant would, of course, have been

small in proportion to the reserve-reduction benefit it had al-

' ready' obtained through reserve coordination with Detroit Edison
.

and the benefits it would obtain through coordination with

Ontario Hydro and systems in Indiana, Illinois and Ohio. */ The

normal expectation, however, is that Appilcant wou'ld have ob-

tained some benefit, and Applicant introduced no evidence to

demonstrate the contrary. Applicant presented no evidence, for

example, that it ever even conducted any study assessing the

reliability of its system meshed with Northern's and Wolverine's.

generation.

- The fallacy of comparing system dependable generating capac-

ity and system peak load and simplistically concluding that a

system whoce peak load is greater than its self-generation cannot

appropriately seek to coordinate its generation is demonstrated

by Applicant's own situation. Its peak load in 1971 was 3,667

mw, while -its generation was only 3,443 mw. (DJ #21; Steinbrecher,

redirect, TR at 1960-62)- Applying the Hearing Board's net-benefit

reasoning, Detroit Edison, Ontario Hydro, and the Illinois,

.

9

*/ DJ #65, a 1962 study prepared by Applicant, showed that
_

while Applicant alone would require 24 percent (of peak load)
_

reserves to support the proposed installation of 350 mw units,
,

. pooling with Detroit Edison reduced the minimum required reserve
to 19 percent, pooling further~ with Ontario would reduce reserves
still- further to 15 percent, and anticimpated-interconnections
south 'to the -MIIO systems would reduce reserves still further to
12.5 percent..
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Indiana and Ohio systems apparently were under an affirmative

duty to cence coordination' with the Applican,t. They didn't, of

course. . Applicant continued to coordinate pursuant to its var-

ious agreements with the others, including the coordination of
. .

Teserves; it presumably purchased power 'from the others to make,

.

up.its deficiency.and to provide for reserves. Article II of Ap-

plicant's former Electric Power Pooling Agreemen't with Detroit

Edison, dated December 22, 1962, (DJ #71) which was in effect

both in 1964 and in 1971, dealt with the sharing of reserve re-
,

sponsibility between the two companies and provided specifically
.

for purchases and sales of capacity to make up reserve deficien-

cies such as that with which Applicant was faced in 1971. */

Nine. teen-seventy-one was not the only recent year in which

Applicant was short reserve capacity based on a comparicon of

generating capacity and peak load. For example , in 1966, its

peak load was 2,860 mw and its generation 2,923 mw, leaving an

indicated reserve of only 63 mw, or 2.2 percent of peak load.

( DJ # 21 at 28-29) At that time, Applicant's largest unit was

265 mw; it had three units of that size on line. (See Consumers

Power Company's FPC Form 1 for 1973, Applicant's Ex. No. 12,022

at 436-A and 437-A.) By 196 8, ' it had installed a 385 mw' base-

load unit, yet its indicated reserves were only 93 mw, or 2.9

percent of its peak load.. (DJ #21, at 28-29) By 1972, it had

installed and was operating an 812 mw nuclear unit (Applicant's.

*/ See also DJ #73, #76, #78; Applicant's #11,108.
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Ex. #12,022, at 432f, g, 436-A,.437-A), yet its indicated reserve

was only 233 mw, or 5'.5 percent of peak load. (DJ #21A, at 28)

Applicant nevertheless continued to enjoy the benefits of coordi-

. nation with other systems, purchasing power f rom others as neces- '

sary to make up its deficits. Even in 1973, notwithstanding an
.

increase of nearly 23 percent in generating capacity from 1972,
.

it relied considerably on the purchase of power from Detroit

Edison and others to meet its requirements. Consumers Power Com-

pany's Form 1 for 1973 (Applicant's Ex. #12,022) sets out its

substantial purchases and interchange (a net of 4,914,405,900 kwh)
for that year at pages 422-424H.

Applicant's refusal to sell partial requirements firm power

and to coordinate _ generating reserves with Northern Micnigan and

Wolverine as requested was not reasonable under the circumstances.

Its insistence on a wholesale firm power contract and nothing

more treated Northern's and Wolverine's generation as isolated
'

and denied them benefits such as Applicant had already received
by pooling generation reserves with Detroit Edison. It was a

misuse of monopoly power designed to drive up Northern's and

Wolverine's costs of providing their power supply through self-

generation, with the effect of making future wholesale firm power
purchases from Applicant a more attractive alternative for meet-

ing their load growth. This strategy contributed to the preser-

vation of Applicant's wholesale and retail monopolies.

Despite Applicant's refusal to coordinate generation with

them, and its insistence on selling wholesale firm power to meet
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their growing requirements, Northern Michigan and Wolverine moved

forward with plans to expand their self-generation to serve dis-

tribution system loads. Applicant vigorously opposed Northern's

and Wolverine's ef forts to obtain Rural Electrification Adminis-

tration (REA) loans for such generation by letters to REA, to

Northern's and Wolverine's distribution cooperative members,

'and to Congress. (DJ #42, #43, and #45) Applicant thus intended

to insure that Northern and Wolverine would not be abl,e to serve

their wholesale customers through self-generation, but would

remain dependent on Applicant for wholesale firm power to meet

the load gro'1th of their customers.

(2) Applicant's Refusal to Coordinate with
Northern Michigan in 1967

*

In 1967, with additional generation planned and under con-

struction, and interconnections with Traverse City and Wolverine

(which was in turn interconnected with Grand Haven), Northern

: Michigan renewed its efforts to obtain meaningful' coordination

with Applicant. In a letter of January 30, 1967 R. J. Daverman,

on behalf of Northern, asked for "a new interchange agreement
.

which would permit two-way interchange of emergency capacity

'

(and for exploration of] the possibility of the purchase and/or

sale of economy energy and dump en'ergy, and the purchase of

various forms of reserve capacity." (DJ #47) At the top of

the-letter appears the handwritten notation of one of Applicant's

officials: "Same old story." A March 2, 1967 letter from

Applicant's General Supervisor of Governmental Sales, R. L.
,

Pau l , to . Mr . R. J. Daverman indicates that Applicant had been
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notif ied by Northern Michigan .that with the addition of generat-
,

ing units planned or in the construction stEges, the intercon-

nected systems of Northern Michigan, Wo'lverine, Traverse City,

.and Grand Haven would have a generating capacity of 160 megawatts.
,

with a l'oad re' uirement of 100 megawatts and that N'orthernq

wanted an agreement with Applica'nt that,would provide (l') emer-

gency interchange of power, '(2) purchase of spinning. reserves,

and (3) purchase of economy po * .r . (DJ #,48) i

By letter of July 14," 1967 from Mr. Paul to Mr. Daverman,

Applicant rejected a Northern Michigan-Applicant interconnection

as not being " mutually beneficial," based on a claim of the in-

sufficiency'of Northern's reserve generation, and offered instead

to supply' Northern Michigan under Applicant's " standard wholesale

type of agreement" which could " provide for e'ither standby,
,

partial purchase or total purchase requirements." A contract

between Applicant and Northern Michigan was entered into on
!

! December 20, 1967, providing for wholesale purchases by Northern
I

Michigan, but not reserve sharing or other coordinating arrange-

; ment. (DJ #64)

Once again, Applicant's refusal to coordinate was unreason-

able, and the Board's determination that Applicant was clearly
1

i correct- in finding no prospect of mutual benefits (ID at 130) is

clearly incorrect. As explained above, coordination of genera-

tion does provide net benefits, and those benefits ar'e pr'esent

whether or not one or more parties .to the coordination purchases

firm power to meet a portion of its load requirements, rather
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than meeting its entire requirements through self-generation.

Also, as Applicant was aware at the time, NoYthern had 'intercon-

nection agreements with Traverse City and Wolverine for emergency

assistance, and Wolverine in turn-was interconnected with Grand
,

Haven. (TR at 1443) These .four systems together had' a then-

planned total generating capability of 160 mw (to meet a. project-
~

ed lo'ad of 100 mw) (DJ #48) which could have been brought 'into

coordination with Applicant thr.ough Northern. Ye't Applicant,

notwithstanding having been ~provided substantial info'rmation

concerning Northern Michigan and the systems with which it was
~

interconnected (letter of May 18, 1967, from Mr. Daverman to

Mr. Paul, Applicant's #12,001c), and without.thereafter seeking

any additional information in that regard, refused even to nego-

tiate a possible coordination agreement with Northern and con-

tinued to insist upon its " standard wholesale type of agreement."

( DJ #49) Once again, Applicant's conduct unreasonably deprived

Northern, as well as Wolverine, Traverse City and Grand Haven of

the benefits obtainable from coordinating a large pool of gen-

erating uni'ts -- benefits which Applicant already enjoyed --

and restricted them to the more limited benefits obtainaole f rom

coordination with one another. This directly increased the cost

of their self-generation power-supply alternative.
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(3) Applicant's 1973 Interconnection Agreement
With the Muni-Coop Pool -- Delayed and
Unreasonably Restrictive

In 1968, Northern Michigan, Wolverine., Traverse City and

Grand Haven formally entered into .the Michigan Municipal and
- -

. .

(DJ #104A) Then, in August,Cooperative Power Pool Agreement.

1969, Mr. John Keen, manager of Wolverine, wrote Applicant's

Mr. B. G. Campbell asking proposals for purchase of a block of

power and inquiring once again into the possibility of an inter-

change or pooling type arrangement with Applicant as follows:

We are a member of the Michigan Municipal and Coop-
erative Power Pool which also includes the Nortnern
Michigan Electr'ic Cooperative and the ' cities of
Grand Haven and Traverse City. The four members of
the pool are interconnected and operate in parallel
and in accordance with a power pool agreement. The
power pool agreement contains the usual provisions
pertaining to the maintenance of reserve. capacity,
spinning reserves, power sales, purch'ases and e;:-
changes, and the sales, purchases and exchanges of
economy energy, emergency energy, maintenance energy,
etc.

Our pool agreement and pool operation provides the
basic power supply arrangement for our system and the
frame of reference for additions of capacity to the
system. We may provide for our increasing capacity
requirements through self-generation or purchases.

Would Consum'ers Power Company enter into such an
interchange or pooling type arrangement with
Wolverine, which could provide power we require
under terms and conditions such that it could be
economically and advantageously used in our pool !

in conjunction with our other sources on an unre-
stricted. basis? ( DJ Ex. No. 53)

Negotiations ensued thereafter between Applicant and the four mem-

bers of the Muni-Coop Pool regarding an interchange and viholesale |

power purchase agreement -(See Steinbrecher, TR at 1182-1184;
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DJ 954-63). Not until September, 1973, however, well after the

initiation of this proceeding was an interconnection agreement

entered into between Applicant and the Michigan Pool members (DJ

#105 " Replacement"). Further as will be described below,

the formula for calculating reserves of the Muni-Coop Pool under;

this current agreement provides more of the form than the sub-
.

stance of genuine reserve sharing -- the Lion's share of the ben'-

efits accrue to the Applicant. */ Thus Applicant continues to

misuse its monopoly power in dealing with the Muni-Coop Pool.~

(4) Applicant's Refusal to Coordinate with
- Allegan and Purchase of its System .. -.

.

._ ___.- Although.the.Muni. Coop. Pool was ab.le,_through..its persis-

tence over a nearly six-year period, to obtain some degree of co-

ordination with Applicant, not all systems have been as forrunate

In 1966, the City of Allegan requested that Applicant su bmit

a proposal for supplying either standby or supplemental power to

its electric generating facilities (DJ #178). Applicant's re-

sponse, however, was not such an offer to coordinate generation,'

but rather a proposal vor a firm power arrangement, with an alter-

*/ It is clear that Applicant was fully aware of the limitations
'of the reserve computation formula it was offering. Documents
reflect discussions in Applicant's staff meetngs on the role
the Federal Power Commission was taking in assisting small pub-
lic systems in obtaining reserve-sharing arrangements (in
Crisp County Power Commission v. Georgia Power Co., 37 FPC 1103
(1967), 42 FPC 1179a(1969). Page 2 of DJ #50 contains the com-
' ment "The FPC ruling gives Crisp County a better deal than our
present Holland Contract." Nevertheless, as of June 23, 1967,
Applicant determined to stick with the Holland f ormula and to
attempt to have it applied to all other small utilities seeking
reserve sharing (DJ #50, at 6)
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native suggestion that Allegan. sell its system to Applicant. (DJ

#179). */ Allegan eventuallyf accepted the I'atter proposition.

Applican' 's acquisition of the Allegan ' system was apparently thet

successful culmination ~ of a long-standing plan: A Ma'rch 16,
.

~

1962,'do'cument'of. Applicant. entitled "Munic.ipal and Rural Elec-

trification Administration Activities" states in part:
.

(12) the City of Allegan owns and operates a ge'nera-
tion and distribution system. The company competes
for retail business in a large part of its operatin_g
area. Efforts are being made now to' either purchase
the Allegan system or' sell power wholesale. (DJ Ex.
No. 15)

The Allegan system was purchased in 1968, nearly six years after

DJ #15 was written (See Aymond, TR at 6063; Paul, TR at 7907;

Applicant's Ex. No. 11,308). Thu s , through its refusal to offer

Allegan coordination, Applicant helped to . swing the balance in

f avor of sale of the Allegan system to it, and thereby enhanced

its position in the retail market for electric power in lower

Michigan.

(5) Applicant's Refusal to Offer Co' ordination on
Reasonable Terms with Traverse City

In 1968, the. municipal electric system of Traverse City ini-

tiated efforts to obtain a reserve-sharing agreement with Appli-
cant. Mr. Joseph Wolfe, former director of the Light and Power

Department for Traverse City testified to this matter as follows:
'

Q. [D)id you have any occasion to con-. . .

tact the Consumers Power Company to deterime what

*/ Applicant hoped also by its proposal to " eliminate the dan-
ger of the. City [ Allegan] making a connection with Wolverine
Electric Cooperative." (DJ #178)
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arrangements might be available through that company?

A. Yes I did. -

' O. Could you describe the circumstances thereof ?

.

,
A. Yes . . . .

'We.had already considered some other plans,
but we did hire Daverman Associates to make a compar-
ison of the alternatives available. to .the city. . . . .

In order to arrive at a comparison', I requested a
meeting with Consumers Power Company representatives.
Mr. Daverman and I did meet with Bob Paul of Consumers
Power This was in early 1968.. . . .

We requested 'f rom th'em an interconnect' ion
agreement or an interconnection arrangement. We were
told at that time by Consumers Power people that there
were.only two methods by which they could interconnect
with us.

One was their standard wholesale partial
purpose [ purchase] rate, PP-1 rate, wnich was strictly
a pu'rchase, a one-way arrangement.

- The other was an interconnection agreement ,,,
similar to that being offered to the City of Holland.

[i]t was obvious from examining the conditions. . .

and the formula involved with the reserve requirement,
that it would not have been advantageous to the city."
(Wolfe, TR at 1563-64).

,

Denied the benefits of coordination on re~asonable terms with the

-Applicant, Mr. Wolfe was relegated. to the more limited pool of

generation owned by smaller systens who were available to

Traverse City as coordinating partners, and Traverse City joined

the' Muni-Coop Pool (Wolfe, TR 156 4 ) .

(6) Applicant's Refusal to Coordinate Reserves.

With Lansing on Equal-Percentage-of-Load
Principles

~

Mr. Earl Brush, General Manager.of Lansing's Board of Water

& Light testified concerning Lansing's efforts to obtain a new
!
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interchange agreement with Applicant in 19~69-1970 (TR at 2095

et seq.). The first negotiating meeting was on Decemoer 29, 1969.

Lansing's concept was that of equal . percentage reasons; Applicant
'

offered the " Holland" formula, as it had-done with Traverse City

(TR at 2102; 2104;. 2110). Lansing promptly' rejected the Applicant's

formu}a by letter f rom Mr. Brush to Appilcant's Mr. Mosley on

January ~30, 1970, and submitted its own proposal to the Applicant.

'
The letter stated in relevant part as follows:

At the conclusion of our December 29, 1969, meeting
regarding the above subject matter, I stated that we
would. give this matter further consideration and sub-
mit to you our ideas regarding a new interchange
agreement, and I apologize for the delay in getting
back with you on this matter.

While I understand your position in the matter of re-
serve requirements and how the formula you suggested
at the December 29 meeting would apply, we cannot
agree with this. formula. First of all, it is incon-
sistent with the philosophy of the Federal Power Com-
mission which is clearly stated in the recent Gains-
ville Decision. Secondly, the large power pool agree-
ments throughout the country do not require members
of the pool to retain this high a percentage of re-
serve capacity. -

In order that we can proceed with these negotiations,
we have prepared a suggested interchange agreement
and are enclosing two copies for your consideration.
We have no great pride of authorship in this agreement
but have attempted to set forth our position and con-
ditions that we can agree to. In working up this
agreement, we have attempted to follow the format
suggested by the Commission in its Statement of Policy
on rate schedules contained in Order No. 347 issued
May 15, 1967 (DJ #242, at 6; Brush, TR at 2111).

Mr. Brush described generally Lansing's proposal:

Well, it followed the Gainesville concept in
that it established reserve responsibility on the
part of the board of 20 percent of projected peak
annual load and spinning reserve rasponsioility of
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10 percent of d'ily projected load. .It incorporateda
economy energy, short-term energy, maintenance energy,
and emergency energy concepts.

~

'

It provided for emergency on other systems .to be
part of an emergency on the company that was intercon-
nected -- it followed the whole gamut or incorporated,
maybe, is a better word, the provis' ions that are

'

found in many interchange agreements t.iroughout the
country. (Brush, TR at 2113-2114) -

During Lansing's negotiations with Appl ~icant, the Fifth Circuit

Court of Appeals set aside the Federal Power Commission's order

directing interconnection between Florida' Power Corporation and

Gainesville on equal percentage reserve terms -- and with no

additional. standby charge to Gainesville. Gainesville Utilities

Co. v. Federal Power Commission, 425 F.2d 1198 (5th Cir. 1970).

The Supreme Court did not reverse the 5th Circuit's decision and

reinstate the FPC's interconnection terms until 1971. Meanwhile,

Lansing had entered into an interconnection agreement with Appli-

cant (DJ #92). Lans ing , a fair-sized system, had sufficient bar-

gaining power to hold out for something more than a " Holland"
i

formula arrangement, but it was unable to'obtain an agreement

incorporating the "Gainesville" concept which it preferred (Brush,

TR at 2140). It needed a better interconnection badly at tnat

time, and thus accepted the best drrangement it'could negotiate

with Applicant (Brush, TR at 2148-2149).

- (7) Applicant's Refusal to Coordinate with
Edison Sault Electric Company

In 1972, Edison Sault Electric Company,_a small privately

owned system operating . in Michigan's Upper Peninsula, had discus- ,

1

sion with Applicant's representatives about the options of ob-
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taining either a wholesale contract or an interchange agree-

ment with Applicant. On the basis of those-discussions, Edison

'

Sault believed that either option would be available. (DJ #83

-85). Edison Sault expected that with an interconnection agree-
.

.
.

it ' ould be able to coordinate its generation reserves withment w

Applicant by maintaining reserves equal to .fif teen percent of

peak' load, and it could buy from Applicant the generating'capac-

ity needed to reach the load plus fif teen percent ~ level - -- just
,

~

as Applicant does when it'.s short capacity, and as Northern

Michigan and Wolverine would have liked to be able to do when

they sought coordinating arrangements with Applicant. Edison

Sault prepared an economic evaluation which concluded that an

interconnection agreement would be preferable:

The wholesale contract would be more expensive than
the interconnection contract under which we would

i purchase reserve from Consumers Power Company.
However , if we install the reserve there is no ques-
tion that the interconnection agreement would be more
economical. (DJ #84, at 1)

j However, during a November 14, 1972 meeting, Applicant's

Mr. R. L. Paul advised Edison Sault that its understanding was
,

erroneous (DJ #85); and on November 17, 1972, Applicant's

Mr. Hedgecock summarized the options open to Edison Sault: "The

only provision that has been lef t open is the initial term. . .

of the [ wholesale purchase) contract." (DJ #86) Thus Applicant,

after first leading Edison Sault to believe coordination of

generation would be available to it on a deficiency-purchase

basis simi.lar to the practice of Applicant and Detroit Edison,

finally refused so to coordinate with Edison sault.

105-

. ._ _s
,

p ,, ,y,--w- , - - - , ---9 - - - , -rr-- ,,-r y 9 4 -- p=i 9



;- -

-

- w ,.
_

(c) Applicant ' Undertook . to Prevent Small Systems
from Obtaining Coordination through
Membership in the flichigan- Pool ' '

Even apart from refusing specific requests to interconnect

.and share reserves , Applicant undertook . to insure ~ that the bene-t
.

,

fits of coordihation would not be obtained by small' electric sys-

tems in lower Michigan. Applica'nt has .taken steps to eliminate

the Michigan Pool as a potential avenue by which smal'1 systems

might obtain access to coordination.

The Michigan Pool was' f'ormed in 1962 by the execution of a

comprehensive power pooling agreement between Applicant and

Detroit Edison ( DJ #71).

The Pool agreement provided for the " sharing'of reserves "

with each' system's reserve responsibility being estaolished as an

equalized percentage of its peak demand. A 1962 study by Appli-

cant (DJ 665, p. 2) of the then-proposed pool showed that while

Applicant alone would have required 24 percent reserves to sup-

port the proposed installation of 350 mw units, pooling vith

Detroit Edison would reduce the minimum required reserve to 19

percent, pooling further with Ontario Hydro would reduce reserves

still further to 15. percent, and anticipated interconnections

south to the MIIO systems (in Indiana, Illinois and Ohio) would'

reduce reserves still further to 12. 5 percent . In addition to

providing for reserve sharing, the Michigan Pool agreement pro-

vided for a- program of " coordinated development." DJ #70 is an

explanation of the agreement as. presented by Applicant to the

FPC staff. It notes an obligation to share the capacity from
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so-called " pool units" although such units were to be engineered,
constructed and owned by only.~one party. Ar'ticle VII provided '

for the ownership and operation of pool-as'sociated transmission

facilities other than interconnections. The agreement indicated-
.

the ex'pectation of the parties that:

. [A]ttainment by the parties hereto:of an expanded
range of mutual benefits and advantages can be oo- '

toined by (a) rendering mutual assistance during
emergencies; (b) effecting maximum practicable econ-
omy and dependability in day-to-day production of
electric power requirements of each system [ economic

. dispatch or economy energy transactions]; and (c)
utilizatio: to the maximum extent of ' current and fu-
ture opportunities for securing increased econoales
through coordination of planning, desi~gn, construc-
tion, and pooled operation of the electric system of
the parties consistent with the-requirements asso-
ciated with an increase in use of electric power in
Michigan. (DJ #71; bracketed material supplied. )

During the course of consideration of revisionc to the

Michigan Pool agreement in 1968, Applicant's Mr. R. L. Paul wrote

the following to persons draf ting a pool agreement supplement:

I have reviewed the Draf t No. 2 of the proposed
Supplement E to the Power Pooling Agreement and wish
to make the following comments and/or suggestions for
your consideration.

As you may or may not be aware, the group' con-
sisting of Nort.hern Michigan and Wolvering Electric
Cooperatives and Traverse City and Grand Haven munic-
ipal systems have just entered into a so-called new
pooling agreement. Since your proposed Supplement E
would extend pooling privileges to other pools, and I

since you do not attempt to define a pool, and since
this so-called pool could probably meet the other
limitations or criteria established in the Supplement,
I feel that the Supplement would not meet our ex- '

pressed goal to eliminate the possible participation
of undesirable third parties. The only limitation-
seems -to be included in Paragraph 7 which states that
third parties to whom such pooling privileges are
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extended must provide facilities to parmit a meaning-
ful and mutually advantageoun interchange of capacity

*

and/or energy be' ween itself and the pool. Since thet

wording meaningful and mutually advantageous is very
general and subject to wide interpretation, it is be-
lieved this paragraph will not effectively limit fu-
ture participation by such third parties.

I' realize it .may be difficult to write such a
Supplement to exclude forever all such third parties
but should we not attempt at this time to establish

-

some' definite minimum standards or levels of mutual
benefits that must be available before third parties
.will be considered?

Perhaps it would be desirable to meet with you
to discuss this matter before proceeding further.
(DJ #170)

On September 11, 1968, Mr. Paul advised Applicant's Mr. E. H.

Kaiser as follows:

I believe the criteria for third parties as pre-
sented in your letter of September 5 to J. B. Falanee
very adequately covers the subject and should help to
prevent undesirable third parties from becoming a part
of our present or any future pooling agreement. I

have,no other comments or suggestions to offer at this
time. (DJ #171)

Ap licant's final decision was not to put in anything on

third parties because of difficulties in draf ting language that

would exclude the " undesirable persons." Apparently, it was de-

cided to omit any stated policy on admission of third parties,

leaving that to the mutual agreement of Applicant and . Detroit

Edison. ( DJ #171-172) .

The Board characterizes this evidence that conditions of

entry to the Michigan Pool were designed to exclude " undesirable

' third parties" as "nothing sinister" (ID at 135-136). This

finding is clearly erroneous. Mr. Paul's comments went specifi-

cally to exclusion of the Michigan Municipal and Cooperative
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Power Pool from the Michigan Pool. He said nothing about the

need to ascertain the present or prospective reserve level of the

Muni-Coop Pool or any other small system -- even assuming that

such considerations would be relevant in formulating a coordina-

tion policy, a contehtion with which we dealt above. He wanted
.

to " effectively limit future participation by" -- indeed "to ex-

clude forever" -- undesirable third parties. He referred specif-
~

ically to the Muni-Coop Pool, which the Board itself described

as. " [having] the capacity to confer suf ficient benefits to be

able to participate in the complex Michigan Pool" (ID at 136).

The draf t supplement then under discussion proposed that " third

parties to whom such pooling privileges are extended must provide

facilities to permit a meaningful and mutually advantageous in-

terchange of capacity and/or energy between itself and the Pool."

That standard appears to call for more than the Board's " net

benefit.," but it was still insufficient to meet Applicant's

expressed goal, according to Mr . Pau'l . This clear evidence of
of

Applicant's intent to monopolize 19/ major importance, particularly

in view of the mass of other evidence reflecting Applicant's in-

tent to deny benefits of coordination to smaller systems and its

expressed goal to acquire those systems (DJ #188) .

The Bodrd went on to find "that the requirements for mem-

bership approved by Justice and incorporated in the existing

Pool agreement are f air and reasonable, and (concluded] as a

matter of law that they are not anticompetitive" (ID at 136).

The present pool membership requirements and their " approval"
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by the Department of Justice must properly be evaluated in the

context of their adoption as part of a new Michigan Pool agree-

ment, which the Board entirely failed to do.

In 1971, the Department of Justice did undertake an exami-

nation of the opportunity for third-party participation in the

' Michigan Pool in connection with its antitrust review of a Detroit

' Edison Co. nuclear power plant application. In order to obviate

a Department recommendation of antitrust hearing, Detr,oit Edison

committed itself to exert its best efforts to modify the third-

party membership provisions of the pool agreement so that third

parties who met reasonable objective criteria would be allowed
. .

to participate in the Pool (TR at 1684-87).

Applicant and Detroit Edison then cancelled their 1962
, ,

Michigan Pool agreement and superseded it with a new Michigan

Pool agreement, which did include provisions for admitting third

parties.which net' specified criteria. Mr. Wolfe testified,

however, that the new agreement, dated May 1, 1973, had changed

two key provisions of the agr'eement to make Pool participation

onerous for small systems who might seek to join the Pool in

order to obtain the advantage of utilizing larger units (Wolfe,

TR at 1684-93; 1697-1702).
,

; Specifically, first, the provisions for coordinated develop-

ment were eliminated, and provisions were substituted that

changed the pricing method for capacity exchanges by Pool members.

Where the result of the old agreement was the pricing of such ex-

changes based on new large-scale generation -- i.e., base load
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units -- the new agreement. pricing was based on the capacity

costs of the least efficient units and high-cost energy.
.

Mr. Wolfe' explained the deleterious'effect:of this change on

the desirability of small system par'ticipation in the ~ Pool:
.

Q. Now, if a small system wanted to enter the
Michigan Pool, if there were no featu re's that. were --
other features that were onerous to small systems and
one of the reasons of wanting to do so was to obtain
the economies of scale available through baseload cap-
acity, sharing in some way joint venture standard con-<

struction, what have you, would this present method
be advantageous or disadvantageous to it? "This

,

method" me'aning the method adopted in the contract
recently signed.

A. Under the new contract?
!

'

Q. Yes, sir.

A. It would ba particularly advantageous to a
small system because it would make available to it

i the highest coct units. That is, the . power and energy
from the highest cost units on the system which will

j be similarly presumably to that which the cmall sys-
tem could provide for itself anyway in a reasonably4

economic fashion.

| Q. Does a small system have to engage in coor-
dination in order to install peaking units?

A. No, it does not.

Q. Why is that, sir?
i

A. Well, the nature of peaking units, particu-
larly gas turbines, diesel engines if they could be

! called peaking units, or even small steam coal-fired
or oil-fired stea n units, is such that the small sys-
tem can easily finance and operate these units and,

; can presumably install them at the same cost as the
'

,

large utility can, due to the small sizes that are
involved.

But baseload, obviously the economies of
scale have been discussed before here and the small

. system is at a great disadvantage to provide for it-
''

self low-cost baseload power and energy (TR at 1700-
1701).

:
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Second, the reserve sharing provisions of the Pool agreement

were changed from the straightforward criterion of

equal percent reserves as a

percentage of load by adding a further condition requiring each ,

party to maintain the' equivalent of its largest single unit as a

generating reserve. Mr. Wolfe explained the effect of this cha'nge

on the attractiveness of Pool membership for small systems: |

'

The second item requires that, regardless of the
~

percentage reserve, that it mu st be equal to or greater l

than the largest unit on the system, whicn would tend,
to make it an undesirable feature as f ar as small sys-
tems are concerned.

In fact, it could be a penalty because it would
tend to penalize the large unit (TR at 1691-92).

While the small systems may have been interested in obtain-

ing the advantages of the Michigan Pool, the foregoing changas

had the ef fect of taking away the advantages they could have oo-

tained from Pool membership. The amended membership provisions
'

thus made no practical difference ( Wolf e , TR a t 1701-1702). */

The Board's utter f ailure to consider these changed provisions

*/ The Department of Justice, not satisfied with this result,
sought and obtained further policy commitments f rom Detroit
Edison in connection with the licensing of its Greenwood Energy
, Center Units 2 and 3), in March, 1974. Detroit Edison agreed I

to accept license conditions requiring it to deal as follows with
i

other electric systems in Southeastern Michigan: to interconnect |
and coordinate reserves, to sell bulk power from new g2nerating I

capacity so as to provide the opportunity for coordinated plan- I
ning, to offer ownership in oor unit power from, the Greenwood !
Units (as elected by the purchaser), to provide transmission ser-
vice and plan and construct facilities as required for fu tu re
transmission service transactions, and to sell power to retail
distribution systems. Letter from Assistant Attorney General
Thomas E. Kauper to Howard Shapar, March 22, 1974 in 39 Fed. Reg.,
No. 67 at 12373 (April 5, 1974).
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and their anticompetitive ef fect, particularly in view of Appli-

cant's specific intent to exclude " undesirable third parties"

from the Pool, led to its erroneous findings on the issue of Ap-

plicant's prevention of coordination by exclusion from the

Michigan Pool, and thus on the broader issue of the existence of

a rituation inconsistent with the antitrust laws in lower

Michigan.

(d) Applicant's Present Interconnection Agreemen,ts
with Small Systems are Unreasonably Restrictive

!

The Hearing Board also concluded erroneously that the inter-

connection agreements Applicant has entered into with smaller'

systems in lower :lichigan -- the Muni ' Jop Pool, Lansing, Holland

-- are reasonable and thus that Applicant has not acted anti-

'

competitively with regard to entering into said agreements (ID

at 132-133).

The Board de. scribed reserve sharing as the "first step" or

" cornerstone" of operational coordination (ID at 72, 133). Yet
4

it failed to perceive the unreasonableness of the reserve re-

quirements/ emergency arrangements Applicant has offered, and, by

misuse of its power over access to coordination (see ID at 128),

effectively compelled the smaller systems to accept. A fu nd a-

mental flaw in the Board's treatment of reserve sharing is its

total dismissal of the equal-percentage-of-peak-load principles

established in the Gainesville case, Gainesville Utilities Dept.
.

v. Florida Power Corp., 402 U.S. 515 (1971), as inapplicable in

this proceeding -- apparently because it was'able to imagine
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some circumstances where application of that formula could work
~

a hardship on one of the participants in a coordination agreement

(ID at 73-77; 80-81). Having rejected Gainesville as a guide,

the Board then erred in adopting the position that differences in

the terms of coordination arrangements -- e.g. , as between the

Michigan Pool agreeme~nt and the Applicant-Holland ag,reement --

merely reflect factual dif ferences in the capabilities and needs

of the parties and differences in the skills of the negotiators,

rather than anticompetitive conduct or the misuse of market

power (ID at 130-133). The evidence in this proceeding is to

,the contrary. .

In noting that there are dif ferences even in agreements

among large systems, and attributing those differences to " tai--

loring" to different parties' capabilities and needs, the Board

loses sight of the main point. Such agreements invariably do not

reflect the extraction of a monopolist's share of benefits by one

party or the monopolist's denial of particular coordination ar-

rangements vital to another party.

The Board's findings ignore the fundamental point that a co-

ordination agreement is usually more valuable to a small utility

than to a large one like . Applicant * that has already achieved the

' benefits of economies of scale through internal growth (including

acquisitions and mergers) and by entering .into coordination ar-

rangements with neighboring large systems. The Department's

principal engineering expert witness, Mr. Mayben, testified to

this ef fect:
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Q. [ Assume] There are only two utilities left,
one small one and one that's 20 times as large.

Will the interconnection of the one small
one with the one large one. produce benefits to both
the small and the large?

A. They can, yes.

Q. Now, will they be equal benefits?.

A. No.

I think the benefits to the small will be
substantially greater than the benefits to the large.

Q. What will be the value of the benefits to
each of these utilities?

A. Well, the value of the benefits to the small
utility can .be expressed in, again, the savings in,

reserve requirements and that can be translated into
annual cost of capacity, and it can be sizable.

Again, he may go from 100 percent reserve.

requirement to a 20 percent reserve requirement, and
that does represent a sizable benefit to that munic-
ipal compared to not having coordination (TR 3741-
3745). */

*/ In the same vein was the testimony of Applicant's witness,
Mr. Slemmer:

CHAIRMAN GARFINKEL: Wait. Before you go off
this subject, when you say economies of scale result
from changes to the small system, will you explain
for the record what you mean by changes to the small,

system?
.

WITNESS SLEMMER: Well, it enables the small
system to increase the unit size to a greater extent
than the larger system, and also the fact that the
increase -- or the decrease as unit size goes up, is
not a straight line, it's a curve. So for the same
increase, the benefit is more in the smaller area.

CHAIRMAN GARFINKEL: So by coordinated agreement
or by coming into the pool arrangemsnt, it'~would en-

(Footnote continued)
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Mr. Mayben explained that such disparity in the value of

benefits achievable by entities negotiating coordinating arrange-

ments has a major effect on the bargaining position of those

entities. (TR at 2631-2633) He testified further regarding the~

unfavorable bargaining position of small systems seeking coordi-

nated development from a dominant large system or pool, because

.the coordinated development is of greater benefit to the small

system (TR at 2718) , and the unfavorable bargaining position of

a small system seeking transmission coordination from the dominant

system in the area (TR at 2733-2737). */

Applicant's economist, Dr. Pace, agreed when he testified

'that alternatives available to the smaller system would affect

the price reached by bargaining between the large and small sys-
.

tems (Pace, TR at 8966-8967).

The experts' testimony was confirmed by Applicant's Chief

Executive, Mr. Aymond, who expressed his view that Applicant was

(Footnote continued from previous page)

able the small company, the small utility, let's say
to build larger units; is that correct?

WITNESS SLEMMER: Yes.

CHAIRMAN GARFINKEL: And that's the normal type
-- what normally happens when a small unit joins a
pool?

WITNESS SLEMMER: That's what it's all about.
(TR at 8939-40)

*/ Another engineering expert witness for the Department,
Mr. Lundberg, confirmed that the small systems' bargaining power
was the least when it lacked coordinating alternatives (TR at
9136-9137).
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justified in using the bargaining power inherent in its present

size and consolidation of control over formerly separate utili-

ties:

Q. With respect to the first part of your an-
swer, are you suggesting then that Consumers Power
should have the benefits of previous acquisitions
over the years which now result in a very large col-
lection of central stations under a single owner-
ship?

A. That is part of Consumers Power Company,
and it's something I think we're entitled to. ,

Q. If that results in an arrangement in which
-- if Consumers Power proffered coordinating power
and energy to a very much smaller utility gets much
larger benefits in proportion, then you believe that
you are justified in refraining from proffering coor-
dinating pouer and energy to that other entity?-

A. Yes. (Int. 1004 at 266, see also, Aymond,
TR at 6262-6268).

,

Applicant's bargaining power is, of course, further augmented by

its interconnections with Detroit Edison, Ontario Hydro and the

MII0 systems, since the pooling benefits a small utility can pro-

vide are miniscule compared with those already available to and

enjoyed by the Applicant. (Mayben TR at 2656, 2690)

The Board's findings concerning the reasonableness of Appli-

cant's interconnection agreements also ignore the testimony of

Applicant's engineering expert, Mr. Slemmer, who conceded that

there are no technical or scientific principles which compel the

specific coordinating terms reached in a particular contract:

DR. LEEDS: Let me go back to the line of ques-
tions'where I asked you about the different methods,
and I want to make sure that at thic point in time I
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understand your. position about how you are to allo-
cate reserves in an interconnection.

Is your testimony that you allocate reserves
based on first calculating reliability of each system
as an isolated system in a two-system interconnection,
an isolated system and calculate tncir reliability,
and then put the systems together and calculate their
reliability, and on that basis you. ratio the loads,.

based on ,- Give me some examples. I'm not really
sure I understand that. -

{ CHAIRMAN GARTINKEL: F'irst let's'get the answer.
! Is that the. type of position you take?

WITNESS SLEMMER: The position I take is first,-

that this is a matter for negotiations between the
parties. This is som.ething they should work out.

DR. LEEDS: But there is no engineering reason?

-WITNESS SLEMMER: It's the incentive reason.
They should work it out so they each have an incentive
to do this.

.And I was proposing that on the basis that that
would probably halve it down the middle so you have
an equal risk of everybody having a g~ood incentive.
I think it's entirely a matter of argument, of negc-
tiation.

CHAIRMAN GARFINKEL: So it is not a technical
basis? We want the record clear on that. You're not
doing it because the engineering consequences would
have some significance to the Board?.

WITNESS SLEMMER: The only technical basis to me
is providing incentive is an engineering matter and
this gives you the best assurance of providing an in-
centive (TR at 8929-8931) .

***
BY MR. CLARK:

Q. Where a proposed interconnection is to be
studied, is it my understanding, Mr. Slemmer, that
the gist of your testimony is that the totality of
the benefits for all parties is computed by engineer-
ing techniques?

.

A. (Mr. Slemmer) Yes.
.

118

i

..

. . - . . .- ,



.

'
.

Q. And is it the further gist of your testi-
many that the division of these benefits between the
parties is a subject for negotiations; that is, it's
a business decision by the parties?

A. Yes. (TR at 8969-8970)

The truth of the matter is that Applicant can and has used

-- and advocates continuing to use, according to Mr. Aymond --

its bargaining power to obtain more of the benefits from coordi-

nating transactions with small systems than it could obtain if

the small systems enjoyed competitive coordinating alt.ernatives.

A prime example is the reserve requirement formula which Appli-

cant used first in its interconnection agreement with Holland's

municipal electric . system (DJ #100), which it proposed subsequently
, ,

to Lansing (but was rejected), and which was included in the inter-

connection agreement it finally consummated with the Muni-Coop,

Pool systems in 1973 (DJ #105).

The agreement between Applicant and Holland is silent re-

garding the reserve responsibility of Applicant. The Agreement

between Applicant and the Muni-Coop Pool calls for Applicant to

"use all reasonable efforts t'o provide and maintain sufficient

electric generating reserves on its system" and represents that

" Consumers Power is presently obligated in an existing agreement
,

with a third party to eliminate any reserve deficiencies by the

purchase of power from that or other third parties" (DJ #105 at ;

5) . The agreements, however, place specific reserve responsibil-

ities on Holland and the Muni-Coop Pool, respectively, based on

a formula which takes into account the sizes of the two largest

units on each system as well as their peak loads.
,

I
l
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By inciating upon these formulas in the exercise of its

superior bargaining power, Applicant requires Holland and the

Muni-Coop Pool to maintain grer_tr:r reserves (and thus market less

firm power from their generation) than they would need to main-'

tain under the equal percentage-of peak-load reserve-sharing
.

formula which generally prevails in nonmonopolistic bargaining
situations. This was specifically demonstrated when Mr. Slemmer

; compared Holland's reserve requirement under its contract with -

Applicant with what its requirements would be under an equal-
! percentage arrangement. Under the reserve responsibility formula,

according to Mr. Slemmer's own calcu.'Ttions */ Holland could soll

1.5 mw more firm power than it could if operating isolated and

maintaining the equivalent of its single largest unit as reserve
(TR at 8979-82). If Holland were interconnected with Applicant
on an equal-percentage basia, **/ however, it could sell 21 mw
additior al firm power (Slemmer, TR at.' 8983) .

I- wrs against a similar background of control by major '

utilities over access to coordination that the Supreme Court in

Gainesville, supra, rejected Florida Power Corporation's conten-

tions that Federal Power Commission imposition of equal-percentage-

reserve terms in ordering Florida Power to interconnect with the
Gainesville municipal system was improper.

*/ Mr. Slemmer assumed the following data for Holland: a 40 mwload, 67 mw of generating capacity, a largest unit of 27 mw and
a se cond largest unit of 13 mw.

; ' i_' / Hr. Slemmer assumes Applicant maintained a 15 percent reserve.
.
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_ .g ; (Contrgry._to the impress,ior}gf the, He.aring, Board,.. ID at 77 et.
, . = . ~ . . , . . . . . ., . , ,. n.

seq., the propriety of equal percentage reserves was before the

Court. The issue was whether the FPC could order an intercon-

nection on equal percentage reserve terms, without imposing a

requirement that Gainesville pay Florida Power a standby charge
-- i.e., that Gainesville turn over to Florida Power some of

the benefits it would otherwise obtain'from the interconnection.)
The Department does not cite Gainesville for a principle

that the Supreme Court has mandated equal-percentage reserve

sharing as the law of the land in all instances of electric util-
ity coordination. Rather, we believe Gainesville reflects the

'

Court's disapproval of Florida Power's contention that it should

be permitted to obtain the advantage of its market power in the

allocation of coordination benefits between itself and Gainesville.
The Court made this point as followc:

Florida Power's emphasis on Gainesville's small
size occurs only when discussing Gainesville's abil-
ity to provide Florida Power with energy. But Gaines-
ville's small size has relevance in terms of the
amount of power it may, even in emergencies, require

f from Florida Power. What Florida Power chooses to em-
phasize is that the availability of a certain amount
of power flowing from it to Gainesville is relatively
more valuable to Cainesville's small system than the
availability of the same amount of power flowing from-

Gainesville to Florida Power. It is certainly true
that the sane service or commodity may be more valu-
able to some customers than to others in terms of the
price they are willing to pay for it . But focus. . .

on the willingness or ability of the purchaser to pay
for a service is the concern of the monopolist, not
of a governmental agency charged both with assuring )

the industry a fair return and with assuring the pub-
lic reliable and efficient service, at a reasonable l

price (402 U.S. at 527-28; emphasis added). ;
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We believe further that the equal-percentage reserve sharing
terms found appropriate by the Federal Power Commission to con-

trol coordination between a relatively large system, Florida Power

Corp., and a relatively small one, Gainesville, and reinstated by

the Supreme Court, may properly serve as a benchmark in evaluating

the reasonableness of the terms of Applicant's interconnection

agreements with small systems like Holland and the Muni-Coop Pool.

The FPC derived its terms from the principle that sharing of

interconnection responsibilities must be based upon the propor-

tionate burdens each system places upon the interconnected system

networks, and not the benefits each expects to receive. It found
,

that both parties would receive benefits from interconnection on

,the terms ordered and declined to consider the relative benefits

in determining appropriate terms. The FPC's Florida Power-

Gainesville terms would thus appear to reflect the type of

reserve coordination arrangements that result when the superior

market power of one party is not employed to extract the lion's

share of coordinating benefits from another party.

Applicant's interconnection agreements with Holland and the

, MC Pool, which require those smaller systems to maintain dispro-

portionately high reserves, cannot on their face pass this test,

and Applicant has offered no legitimate justification for the

more onerous terms it has imposed.
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(e) The Board Erroneously Abdicated itc Duty to
Judge Applicant's Interconnection Policies by |

Antitrust Standards

'

LFinally, it would~ appear that a major factor contributing
;

; -

to the Hearing Board's error in failing to perceive the anticom-

petitiveness and misuse of monopoly power embodied in Applicant's

coordination' pol'icies toward small systems in lower Michigan was

the Board's mistaken notion that both.the compulsion of coordina-

tion agreements and the terms of such agreements are strictly

' matters for the Federal Power Commission to consider and deal with

(ID at 65-66, 81, 85, 128, 1 3.2 , 133, 166). Contentions to this

effect were emphatically rejected by the Supreme Court in Otter
~

Tail Power Co. v. United States, 410 U.S. 366, 372 (1973). The

Court said:
.

Otter Tail contends that by reason of the Federal*

Power Act it is not subject to antitrust regulation with
respect to its. refusal to deal. We disagree with that
position.

***

Activities which come under the jurisdiction
of a regulatory agency nevertheless may be subject
to scrutiny under the antitrust laws.

***

Otter Tail maintains here that its refusals to deal
[ should be immune from antitrust prosecution because

the Federal Power Commission has the authority to
1

compel involuntary interconnections of power pursuant;

to S202 (b) of the Federal Power Act. The essential
thrust.of S202, however,-is to encourage voluntary
interconnections of power. Only if a power company
refuses to interconnect voluntarily may the
Federal Power Commission, subject to limitations
unrelated to antitrust considerations, order the*

interconnection. The standard which governs its
decision is whether such action is "necessary or
appropriate in the public interest." Although

~
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antitrust considerations may be relevant, they are
not determinative. There is nothing in the legisla-
tive history which reveals a purpose to insulate
electric power companies from the operation of the
antitrust laws. -

***

It is clear, then, that Congress rejected a
pervasive regulatory scheme for controlling the
interstate distribution of power in favor of volun-
tary commercial relationships. When these relation-
ships are governed in the first instance by business
judgment and not regulatory coercion, courts must be
hesitant to conclude that Congress intended to
override the fundamental national policies embodied
in the antitrust laws.

- ***

Thus, there is no basis for concluding that the
limited authority of the Federal Power Commission to

' order interconnections was intended to be a substitute
for or immunize Otter Tail from antitrust regulation
for refusing to deal with municipal corporations. 410
U.S. at 372-375.

The Board had the specific responsibility under Section

105c of the Atomic Energy Act to determine whether Applicant's

activities under the Midland licenses would create or maintain

a situation inconsistent with the antitrust laws. It thus had

the duty to examine both Applicant's agreements with other sys-
~

tems and its refusals to deal with other systems to determine

whether or not they were unreasonable by antitrust standards,
|

not Federal Power Act standards. It was irrelevant to the

Board's consideration of Applicant's voluntary agreements and
l

voluntary refusals to deal that the FPC has the authority to
compel interconnections and that a small system can force invol-

untary interconnection if it convinces the FPC that such inter-
connection is in the public interest. It was irrelevant that
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the FPC cannot, under Section 202(b) of the Federal Power Act,

order coordination that would compel a public utility to en-

large its generating facilities (which would include coordinated

development) and has disclaimed the authority to compel a public

utility to. wheel electric power. It was irrelevant that Section

202 (a) of the Federal Power Act makes it the FPC's duty to pro-

mote and encourage voluntary interconnection and coordination --

and does not impose voluntary coordination as a duty. It was

irrelevant that Applicant's contracts with other utilities are

filed with the FPC (except retail sales contracts) and that the

FPC itself has a duty to consider antitrust policy in the course of-
,

its regulation. (The Board apparently thought, incorrectly,

,that each of Applicant's agreements which it discussed had been

approved by the FPC. Such is not the case. Rate schedules and

agreements voluntarily entered into are required to be filed

with the FPC. The FPC normally accepts them for filing and does

not approve, disapprove, or modify them unless they are contested.

In fact, the FPC has neither approved nor disapproved any of

Applicant's agreements that were discussed by the Board.) That

the FPC may direct coordination or approve, disapprove, or modify

voluntary coordination agreements filed with it, pursuant to its

regulatory jurisdiction,in no wise relieved the Board of its own,

duty to consider independently the antitrust implication of

Applicant's voluntary interconnection agreements and its volun-

tary refusals to enter into such agreements in.the context of

! the Department's allegations that they were part and parcel of a

f situation inconsistent with the antitrust laws.
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23 Refusals by Applicant to Provide Transmission
Services Either to Facilitate Coordination
Arrangements Between and Among the Small Elec-
tric Systems in Michigan's Lower Peninsula or
To Wheel Wholesale for Resale Electric Power

In light of the Hearing Board's finding "that Applicant's

conduct amounted to a general refusal to wheel," (ID at 142)

we will not herein reiterate the substantial evidence supporting

this conclusion. However, we direct the Appeal Board's attention

to Brief for the Department (at 144-147), and of the Brief for

the NRC Staff at 92-96.

Despite finding that Applicant has a policy of refusing to
1

_ heel electric power between, among or for the small electricw

utility systems in Michigan, the Hearing Board nevertheless con-

cludes that such refusal is neither unreasonable nor part of a.

scheme or conspiracy the purpose or effect of which is. to monop-

olize, i.e., a situation inconsistent with the antitrust laws (as
defined by the Hearing Board). This conclusion is essentially

based upon three erroneous premises:

(1) The bottleneck theory of monopoli ation is ap-
plicable only to jcintly owned facilities. (ID
at 95);

(2) a refusal to wheel is not per se illegal (ID at.
--

92); and

(3) Applicant's transmission is not a "bo t tl e ne c k "
for members of the MC Pool, Lansing, and Holland
since they can coordinate among themselves using
their own transmission network and it is not a
bottleneck for the remaining small systems since
they are too small to need coordinating services.

The first premise is erroneous as a-matter of law
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(supra at II-B-4). The second premise is irrelevant, s,ince the

Department has not argued that a refusal to wheel is per se illegal,

but rather that a refusal to wheel is exclusionary conduct which

is illegal when engaged in by a company possessing monopoly

power. Whereas, a refusal to wheel by a company not possessing a

monopoly may or may not violate the antitrust laws, such conduct

by a monopolist is illegal. (s upra at II-B-3 ) .

The third premise is both f actually and legally erroneous.

( Eupra a t II-C-2 ). The Hearing Board is in effect

saying that the utilities " capable of coordination" (MC Pool,

Lansing and Holland).do not absolutely need wheeling to coordinate

and all other systems need only wholesale pouer which they can

purchase from Applicant.

The Hearing Board goes on to declare that Applicant has a

right to choose not to " enter the businese of wheeling" (ID at

166) and concludes that if the small utilities have the right to ,
such wheeling "this is the wrong forum for the enforcement there-

4 of." (ID at 166).'*/

Apart from its legal error in assuming that Applicant's

facilities must be absolutely indispensible to constitute a

*/ If the Hearing Board is correct (and we submit it is no t ) ,
the sole forum available to the small systems to enforce their
rights for wheeling over Applicant's system is a District Court
(where issues identical to those litigated in this proceeding
would be relitigated), since the Federal Power Commission has

!,
purposefully been denied such power by Congress. (See, e.g.
S. Rep. No. 621, 74th Cong., 1st Sess.)

|
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" bottleneck"; the Board's analysis is factually unsound. There

are small systems in Applicant's area which are totally dependent

upon the use of Applicant's system to obtain coordinating

- power. For example, Alpena-Power, which presently has a small

amount of hydroelectric generation, is interested in and is

studying the possibility of constructing a joint venture generat-

ing facility. (Fletcher, TR at 4274-76)' This proposal requires

wheeling over Applicant's transmission network -- the wheeling of

coordinating power, a business long engaged in by Applicant. */

The Hearing Board's approach effectively denies Alpena Power and

.the other small i?olated utilities the opportunity to begin gen-

erating to meet their full electric power requirements., The

"make or buy from Applicant" option (ID, at 165) left open by the
Hearing Board to the small utility systems, which are too remote

from the MC Pool or the regional power exchange to obtain alter-

nate sources of power without wheeling by Applicant, is illucory.

without access to coordination, small-scale electric power genera-
1

tion is simply not viable. (Rogers, TR at 5997-98)

More impor tantly, the Hearing Board's analysis avoids the

real issue. As we demonstrated above, Applicant's transmission.

network is the sole means through which all the small electric
.

*/ For example, Applicant allows use of its facilities to
transfer energy between Detroit Edison Co. and Toledo Edison
Co. (Int. #1005, at 64-66, DJ #72, 77). Also, Applicant wheels
electric power to Commonwealth Edison and Indiana & Michigan
Power Co. from the Luddington-pumpted storage generating faci-
lity. ( DJ # 227, #230; Mayben, TR at 2683-37).
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utility systems in Michigan's lower peninsula can obtain alterna-

tive sources of ' electric energy -- and most importantly, obtain

access to coordinatinn-energy from the regional power exchange and
firm power from utilities outside the Lower Peninsula. Applicant

has utilized and continues to utilize its strategic dominance of
'

high-voltage transmission for the specific purpose of preserving
its market position in the retail and wholesale markets. Appli-

cant's Chief Executive, Aymond, testified on direct examination

that Applicant would refuse to provide wheeling services. where it

would " result in a significant loss to Consumers Power, directly
or indirectly, of existing load or service area (Aymond,"

. . . .

TR at 6050; see also TR at 6099-6102) In his deposition, Mr. Aymond

was eoually clear regarding the competitive genesis of Applicant'.s
refusals to wheel: '

O. Assume that Ohio power or Bukeye power or
Ontario Hydro or some other entity were willing to j

sel.1 power to a municipality within your service
territory, would you sell transmi'ssion cervices to |

get the power there? *

|

A. The matter has never come up and I think
I would want to know more of the details of the
transaction.

***

I would want to know, for one thing, whe-
ther or not our lawyers felt we were obligated to do
so. For another, I would want to know for wha t pur-
pose the power was being sold and at what ra te . . .

what the receiving utility intended to do with it,
what impact it would have in the long run on the
ability of Consumers Power Company to maintain its
-present markets.

O. Is it fair to say that your judgment would
be based at least in part on your judgment of the
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extent ~ to which the purchise of this power by the
municipality or cooperative within your service terri-

~

tory enabled it to reduce its rates in competition
with Consumers Power?

A. I think that would be a factor.

Q. A large factor?
.

A. I think so.

Q. Apart from the guestion of your legal obli-
gation, are there any other major factors?

***

A. I think whether the receiving util-. . . .

ity actual was going to use it to invade our present
market area would be a factor.

Q. What do you mean by " invade our present mar-
ket area"?

A. Well, start taking away our customers which
we have invested a great deal of money in order to
serve them. (Int. # 1004, at 183-184).

Ilor would Applicant agree to wheel if doing so would result

in competition from the small systems in its purchases of coordi-

nating power from, for example, the Hydro Electric Power Commis-

sion of Ontario. (Aymond, TR at 6095).

It is clear, therefore, that Applicant employs its monopoly

of transmission facilities to maintain its wholesale monopoly, to

deny the small Michigan utilities access to the regional power

exchange, and will refuse to wheel either wholesale-for-resale

electric' power or coordinating power if such action would reduce

its dominance of the relevant market. As pointed out above,

utilization of the leverage afforded by a monopoly in one
.

market to monopolize or attempt to monopolize a second market is
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a well-established violation of the antitrust laws. (Suora at
II-B-3). It was this ve'ry conduct that formed the basis for

finding that Otter Tail Power Company violated the Sherman

Act. (Supra at II-3 '4 ) .

We submit, therefore, Applicant's policy of refusing to

wheel either wholesale for resale electric power or coordinating

power and energy is a violation of the antitrust laws and fully

cognizable under Section 105c.

3. Refusal to grant direct access to the Midland
Nuclear Units

The Hearing Board found that refusals by Applicant to grant

access to the Midland Nuclear Units were not unreasonable (ID at
147), and this f airly implies a finding that Applicant did, in

fact, refuse to grant such access. In order that the Appeal

Board have a clear understanding of this important fact, we will

briefly outline the record evidence..

By letter dated July 20, 1971, Northern Michigan Electric

Cooperative informed Applicant of the Cooperative's interest in

exploring participation in the ownership and output of the

nuclear-fueled electric power generating plant being conetructed

at Midland. ( DJ #122).. Similar written requests were forwarded
~

to Applicant by the City of Grand Haven (July 29, 1971; DJ #27)

and the City of Traverse City. (May 24, 1971; DJ #24). Applicant |
!

never responded to these requests. Additionally, Mr. Steven

Fletcher, President of Alpena Power Company, requested access to
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the Midland r ~1 ear unit (Fletcher, TR 4350), as did Mr. E. Harold

Munn, Jr., P: -:ident of the Board of Public Utilities of Cold-

water, Mich: (Munn, TR.at 4141-4142) Both gentlemen were in-.

formed that ess, either by ownership participation or unit

power purcho- , was not available.

The Hei a Bcard concludes that Applicant's refusal to

of fer. the en Michigan utility systems direct access to the'

is legitimate and does not constitute a situa-Midland faci e

tion inconsi at with the antitrust la ws . (ID at 97-99, 144-

148, 172-17- 75-177). This conclusion is initially founded on

a total mim .:ption of the nature of the Nuclear Regulatory

Commission't. ;ensing authority:

As has .: discussed in connection with the matter
of next the use of activities under a grant author-
ized by :gress is immune from the reach of the anti-

* The argument that activities undertrust i * *
.

and wit the scope of a license granted pursuant.

to fedc statute can, in and of themselves, create
or mair. i a situation inconsistent with the anti-

is to imply that, in passingtrust '

the Co: is stultified itself. Such an argument
strete! credulity to the breaking point. (ID at 98.)

The rct - ,le quoted above would be logical only if (1)

the NRC hcd - cifically been authorized by Congress to immunize
j

nuclear lice; as from antitrust scrutiny and (2) one of the

activities u i the NRC was authorized to immunize is refusals

by a license Slicant of recuests for direct access to the

facility. : ,r v. New York Stock Exchange, 373 U.S. 341

(1962); Seet 3 Line v., Federal Maritime Commission, 460 F.2d

932 (D.C. (L. Cir.) 1972), aff'd. 411 U.S. 726 (1973); cf.

Pan American rld Airways v. United States, 371 U.S.
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296 (1963). The Atomic Energy Act contains no such provision nor

does it provide for " pervasive" regulation by the NRC of the com-

petitive conduct of a nuclear licensee as a substitute for anti-

trust enforcement. Compare Keogh v. Chicago & Northwest R. R.,

260 U.S. 157 (1922) and Georgia v. Pennsylvania R. R. Co., 324

U.S. 439 (1944). Thus, the argument that granting a license to

construct and operate a nuclear facility immunizes from antitrust

scrutiny the activities under the license., one of which is uni-

lateral denial of access to the facility, is unfounded.

On the contrary, the legislative history of.Section 105c

indicates a clear desire by Congress that access to nuclear facil-

ities be as wide-spread as possible. The Atomic Safety and Licen-

sing Board in the proceeding involving Alabama Power Company's

Farley Nuclear Plant aptly summarized, in an Order addressed to

the question of nexus, Congress' intent in enacting Section 105c:

Our reading of the legislative history of the.

antitrust provisions of the Act, convinces us that the '

primary impetus for the injection of antitrust con-
siderations into the nuclear licensing process was
the deeply held concern of Congress that the huge
public investment in the research and development
of nuclear reactor technology should not be utilized
by a few leading private firms to entrench themselves
in an anticompetitive market position. Competition
in the electric power industry, even more than the
atomic power industry, was so clearly a basic concern
of Congress, and was referred to so often during the
legislative history of the 1970 Amendments, that no
citations are needed. */

*/ Alabama Power Company (Joseph M. Farley Nuclear Plant,
Units 1 and 2), AEC Docket Nos. 50-384A and 50-364A, Memoran-'

dum and Order, February 9, 1973 (hereinafter, "Farley Memoran-
dum and Order") at 14-16.
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The Commission emphasized this same theme in its Waterford

Memorandum when it stated:

The Commission's antitrust responsibilities repre-
sent inter alia a Congressional recognition that the
nuclea; industry originated as a Government monopoly
and is in great measure the product of public funds.
It was the intent of Congress that the original pub-
lic control should not be permitted to develop into
a private monopoly via the AEC lJcensing process, and
that access to nuclear facilities be as widesp. read as
possible. */

Moreover, the fact that the Midland unit is a sole owner

nuclear facility rather than a joint venture in no way mitigates

the Congressional concern regarding private monopoly over nuclear

power. Whether a .f acility is jointly owned or solely owned is an

economic-engineering question dependent on on whether an electric

system is large enough to absorb the entire output of a nuclear

facility without assistance from its neighboring electric systems.

It is implausible to argue, as Applicant has done, ,

that Congress enacted antitrust legislation aimed only at small

and medium-sized electric systems, who must enter joint ventures

to take advantage of nuclear technology, and left larger firms

' immune from antitrust liability.

In addition to this " immunity" rationale, the Hearing Board

suggests three other bases for its finding that Applicant's refusal

to grant the intervenor systems direct access to the Midland facility

is reasonable and not a situation inconsistent with the antitrust
__

*/ Louisiana Power & Licht Company (Waterford Steam Electric
Generating Station, Unit tJ o . 3), AEC Docket No. 50-382A; Memo-

.
randum and Order of the Commission, September 28, 1973 (herein-
after "Waterford Memorandum").
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-laws: (1) the requests for direct participation in the Midland

facility were not timely (ID, at 144-48); (2) the intervenors.do

not need direct access to Midland Power (ID at 172-174); and

(3) wholesale power provides adequate access to nuclear power.
.

(ID at 175-177). '

The Hearing Board's dismissal of the access requests as " untimely

ignores the realities of coordination among utilities and rewards -

Applicant for its persistent course of monopolistic conduct. Un-

til the passage of the amendments to the Atomic Energy Act in

December, 1970, the small utilities had no reasonable expectation

that Applicant would even consider their requests for direct par-
ticipation in the Midland Units. It should be remembered that in

1967, the year that construction of the Midland Unit was announced,

Applicant was, for example, still refusing to enter-into any kind
of a reserve-sharing arrangement with the MC Pool. As long as

,

Applicant denied even the most basic' forms of coordination to the |

small systems, it is hardly. surprising that requests for the more

advanced and sophisticated kinds of coordination (unit power or

joint development) were not forthcoming.
1

Mr. Wolfe of Traverse City explained that simple measures of

operating coordination (such us reserve sharing) usually precede

in time the more sophisticated pooling transactions involving
v.arious kinds of coordinated development: |

1

A. * * *
j

I think in the past it has been very common
for utilities to, first of all, to become interconnec-

,ted with the relatively simple agreement used in just i

I
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an emergency or an agreement that provides for emer-
gency power transfers and the7 at some point in time
to recognize the advantages of fuller coordination and
enter into perhaps a limited pool type of arrangement.

* * *

Q. With respect to coordinating operations, or
coordinating planning, sir, would you be more likely
to find one rather than the other in the earlier type
of agreement?

.

A. I would say that initially it would tend to
be coordinated operations and then progress to coor-
dinated planning. (TR at 1609-10).

*

* * *

A. So, with that past experience it was natural
for us to f rame our own proposals or to visualize our
own needs and what we might be able to obtain from
Consumers Power Company would have to take into
account, I would say in my opinion, their negative
posture the posture that Consumers had shown up. . .

to that time as with those [ unfavorable] interconnec-
tion arrangements with small systems.

Q. . Would it be realistic to expect a. .

small system to frame a proposal for a sophisticated
coordinated development?

~

A. It would not be feasible at all, because ,

as we testified earlier, coordination generally de-
velops from a more simple arrangement to the more
coordinated arrangement and generally coordinated
operation comes before coordinated planning.

Q. Would you consider arrangements for partic-
ipation in a generating unit in the baseload generated
unit with the more soph.is tica ted type of arrangement,
as compared with an emergency power arrangement?

A.- Yes. (Wolfe, TR at 1613-1614).

Since the smaller systems had been rejected in their requests

for the basic operating coordination, it is not surprising that

this chilled specific requests for coordinated development of fu-

ture supply. Il o w e v e r , such requests, including particularly
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requests for access to participation in Applicant's proposed nu-

clear units, quickly appeared when it became known that antitrust

review provisions of the Atomic Energy Act of 1954, as amended in

1970, would open opportunities for these arrangements. Thus

Mr. Wolfe testified:

Q. What prompted that [the request for coordi-
nation in DJ #58], Mr.-Wolfe?

A. 1971 is the period of time in which a. . .

decision was made by a number of parties in Michigan
to intervene in the Midland antitrust hearing, and
it was felt that these particular reques ts should be
documented and made clear for the record tha t we
were, in fact, asking for consideration of these
items.

' '

* **

Q. How did you first learn of any rights you
might have had, legal rights to do the things tha t
apparently you may have wanted to do?

A. As regards the Midland Nuclear Plant?

Q. Yes.

A. Well: I became aware of the change in the
Federal law which required that applicants for con -
struction of nuclear plants would require a review
by the Justice Department to consider any antitrust
implications about the time that the law was changed.

But it was-not clear at the time what the rights 1

of the parties like Traverse City or small systems )
might be, except there was some speculation in the
industry. I think,.at the time. But it was not un-
til later that -- I think that change in the law was
in 1970, and-it was not until in 1971 when the Justice'

Department made an investigation of this application
that we began to become increasingly aware of some of
the possible rights that we might have under the law.

And it was at tha t time that we had considerable
discussion among ourselves and with legal counsel re-
garding some of these provisions and rights and started
to attempt to obtain them. ~(Wolfe, TR at 1624-26).
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DJ #22, #24, #26, and #27'all reflect the desires of small

systems in Michigan to obtain access to the full range of oppor -

tunities in the regional power exchange. Except for acknowledge-

ments of their inquiries, e.g., nJ # 23, Applicant's first

response to these inquiries, which date from 1971, was the state-

ment of Alphonse Aymond on the witness stand on February 12,

1974.
.

We submit that any rationale which allows Applicant to

assert the " untimeliness" of the small utilities' requests for

participation in the Midland Units as a justification for denial

of such participation is inconsistent with the Congressional in-

tent behind Section 105c and is tantamount to permitting Appli-

cant to shield itself with its prior refusals to engage in oper-

ational coordination.

The Hearing Board's second (and subsidiary) rationale for

its finding that denial of access to Midland does not contravene
.

Section 105c is that:

There is no substantial evidence in the record of
this proceeding that the smaller utilities are pre-
cluded from building their own nuclear power facili-
ties because of size limitations. (ID at 174).

This suggested alternative to the small systems is founded

on the erroneous proposition that Applicant's 75 mw Big Rock ex-

perimental nuclear facility demonstrates that nuclear plants of

that size are currently economically feasible. (ID, at 174, 120-

122). Nearly every witness who testified in this proceeding was

of the opinion that construction of a nuclear power plant by a
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small electric system was out of the question. (Mayben, TR at 2771-

72, 2808, 2831; Kline, TR at 4431; Chayavadhanangkur, TR at 5137,

Paul, TR at 7988; Rogers, TR at 5542-43; Fletcher, TR at 4331, 4311;

Aymond, TR at 6645) One of the principal reasons for this inabil-

ity of small utilities to install nuclear power is the economies

of scale associated with nuclear facilities.

The Department'.s expert, Mr. Mayben, testified that due to

these economies of' scale, a 500 mw nuclear generator is the

smallest size which is economically feasible. (Mayben, TR at 2558;

see also Wolfe, TR at 1678A; Brush, TR 2292). Nevertheless, the
.

Hearing Board quotes selectively from Mr. Mayben's testimony, */

states that such testimony "is based on hearsay testimony of

gossip in the industry" (ID at 174-175) and concludes a 75 mw

nuclear f acility is economically feasible. Even assuming the

relevance of data regarding the Big Rock plant (it was construc-

ted in 1962 as an experimental facility), the record provides

no indication as to the current economic viability of such a

_

*/ Mr. Mayben's~ testimony in ful) indicates a sound basis for
his opinion testimony:

A. Yes, certainly. I don't want to imply to
The Board or to the record that I'm a nuclear power
expert, by any means. But in conducting power sup-
ply studies for my clients, we do have access to a
great deal of information with regard to the cos t ,
the operation, the operational aspects.

With the Nebraska Public Power District,
who was an Applicant before this Commission, and is
contemplating an operating license very shortly for
its plant, I was involved in the very becinning of
planning of their 800,000 kilowatt unit, and have

(Footnote continued )
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facility. For example, construction costs have inflated substan-

tially since 1962, and it is doubtful that a similar facility could

now be constructed. (See Aymond, TR at 6353). This Appeal Board

may take official notice of the size of generating units for which

applicants are now seeking licenses. If a nuclear unit of anyth.ing'
.

close to 75 mw were commercially possible, one would surely ex-

pect some . systems to be seeking licenses to construct them.

The final rationale for denial of nuclear power to the small
i

electric utilities is the Hearing Board's finding that:

adeguate access to nuclear power is provided*
. . .

; to both the citizens and the competing utilities by
the sale of power by Applicant at its retail and
wholesale rates. (ID at 177).

To'the extent this finding indicates that the Hearing Board.

believes firt power and unit power are substitutable, it is in

direct conflict with the Safety and Licensing Hearing Board in

in the Waterford proceeding, */ which dismissed wholesale power
.

as being inadequate access to a nucidar facility.

.

(Footnote continued from previous page)

been involved somewhat embarrassingly in the --
actually, the acquisition of additional funds to com-
plete the cost of construction. It has realized some
cost overruns, and so with that role I have kept
abreast of what is coina on, at least on a broad
general basis, in the nuclear power industry. TR
at 2559 (Emphasis added).

*/ In the matter of Louisiana Power and Licht Comoany (Waterford
Steam Generatin Station Unit No. 3) AEC Docket No. 50-382A, Memo-
randum of Board with Respect to Appropriate License Conditions
Which Should be Attached to a Construction Permit Assuming
Arguendo a Situation Inconsistent with the Antitrust Laws,
October 24, 1974 (hereinafter "LP&L Board's Memorandum").
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To the extent the Hearing' Board intends to indica te tha t the

small systems will remain active and viable competitors without

direct access to the Midland facility, it is rebutted by substan-

tial evidence to the con'crary. The Midland f acility will generate

approximately 1300 megawatts of nuclear power which will be inte-

grated into Applicant's system for marketing in the area of lower

Michigan where Applicant is located. (Stafford, TR at 9166). Th'a t
.

1300 megawatts of nuclear power -- supported by the tying of Appli-

cant's system into the regional power exchange -- is expected to

be the cheapest available power to serve new and growing loads at

the time the Midland units go on" line. (Stafford, TR at 9160, 9166,

9240; Aymond, TR at 6353).

The 1300 megawatts of large unit, base-load, nuclear elec-

tric power produced by the Midland units will represent approxi-

mately 16% of Applicant's total generation capacity at the time

of installation ( DJ #183 ) and will represent an even greater per-

centage of Applicant's base-load capacity (generating units pro-

jected to operate nearly full time). Moreover, when operational,

the Midland units will increase the nuclear portion of Appli-

' cant's generation capacity to approximately 36%. ( DJ # 183, at 4).

Applicant apparently believes nuclear generation to be the most

economical form of new base-load electric power generation for

use in Michigan's lower peninsula. (DJ# 21 at 15-17; Aymond,

TR at 6353; Stafford, TR at 9240).

This belief is entirely reasonable. (Brush, TR at 2502).

In addition to the cost advantage of nuclear generation vis-a-vis
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alternative types of generation, .there is a serious question as

to the avilability of ' fuel for alternative types of. generating

units. (Steinbrecher, TR at 1225-27; Mayben, TR at 2807; Brush, TR

at 2503-04). Moreover, given the probability of continued increases

in the price' of fossil fuels, "there does not appear to be any

reason to expect that the nuclear advantage will not be maintained

or even increased as time goes on. " ( Federal Power Commission

National Power Survey, Part II l-59 (1970); see also Brush,

TR at 2354.)

Applicant's Supplemental Environmental Report (AEC Docket

Nos. 50-329A, 50-330A) */ presents an economic comparison of pos-

sible generation alternatives for supplying the 1300 megawatts of

power generation to be provided by Midland Pl' nt. The followinga

tabulation from the Report shows the total cost of the alternate

power sources per kilowatt-hour:

Overhead &
Assumes 1300 mw capacity Capital Fuel **/ Maintenance Total>

Midland Plant 6.18 5.99 .U.50 8.67
Coal Steam Plant 8.76 5.70 0.80 15.26
Oil Steam Plant 20.10 6.86 U.80 27.76
Oil Combined Cycle 10.92 6.86 1.00 18.78
Oil Combustion Turbines 40.77 16.86 1.20 58.83

While the Department does not necessarily concur in Appli-

cant's figures, we certainly concur in the proposition that nu-
'

clear power is likely to Provide the lowest-cost large-unit,

base-load generation for Michigan's lower peninsula.

*/ DJ #236.

**/ This is based on a nine-year levelized fuel cost..

'
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electric utility system in the lower peninsula and provide a limi-

ted form of reserve sharing, it has insisted upon imposing a re-

striction upon these systems interconnecting with third parties.

For example, its 1967 contract with the City of Holland states:

Connections: It is agreed that the electric
energy to be supplied by Consumer's Power to Holland
hereunder shall be used solely to meet a part of the
requirements of Holland in the operation of its.
electrical system located in the State of Michigan.
It is further agreed that without the written consent
of Consumer's Power, Holland shall make no intercon-
nection with any person, firm, corporation, govern-
ment agency or other entity which might result in
either party hereto becoming engaged, directly or
indirectly, in a transmission or sale at wholesale
of electric energy in interstate commerce. If
Holland makes such an interconnection without such
written consent, Consumer's Power may, at its option,
terminate this agreement forthwith by giving written
notice of its intention to do so. ( DJ #100).

.

Similar provisions are contained in Applicant's contracts

with Northern Michigan (1967 contract; DJ #64), Edison Sault Elec-

tric Company (1966 contract; DJ #800, City of Lansing (1964 con-

tract; DJ #91), Southeastern Michigan Rural Electric Cooperative

(1967 contract; DJ #93), the City of Bay City (1967 contract; DJ

#94), Alpena Power Company (1966 contract; DJ #95), Village of

Chelsea (1964 contract; DJ #98). j

It should be noted that Southeastern Michigan, Village of

Chelsea, and Bay City have no generation of their own but are |

solely wholesale customers of Applicant. (DJ #14). Moreover,

Northern Michigan (as part of the MC Pool), City of Lansing,

Alpena Power, and Bay City, both individually and as a group, are
isolated by Applicant's service area and transmission network
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from any reasonable possibility of receiving or transmitting

power across the Michigan border. (See discussion suora and ID
.

at 126). Thus, the stated rationale for. inclusion of these pro-

visions in its contracts with the small systems, namely fear of
.

inadve'rtently becoming subject to the jurisdiction of 'the Federal

Power Commission ('aul, TR at 7941), was not entirely credible.P

evertheless, the Hearing Board 'found that Applidant's in-

clusion of these provisions was. reasonable, and that they did not

give Applicant the power to gra'nt or deny access to coordination

among the small utility systems. More9ver, it held that even if
~

these contractual restrictions did give Applicant such power, it

never exercised the power in an anticompetitive fashion. Finally,

the Hearing Board found that even assuming tha t these contract

provisions amount to a situation inconsistent with the antitrust

laws, Applicant's abandonment of these provisions makes the situa-

tion moot.

We have elsewhere discussed the error of the Board's attempt

to scrutinize each of the. Applicant's activities in isolation

from the evidence.as to the purpose and ef fect of other related

activities, and its , consequent f ailure .to recognize the aggregate
of such conduct as a plan of monopolization. However, a brief com-

ment is necessary here. The existing situation in Michigan's

lower peninsula is the result, to.one degree or another, of con-

duct which dates as far back as the foundation of Michigan's

electric utility industry in the last century. Artificial bar-

riers imposed by Applicant to coordination between or among the
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small utilities have an impact on the competitive situation in

Michigan -long af ter the barriers themselves. cease. If Applicant,

by past monopolistic conduct created a situation inconsistent

' with the antitrust laws, the critical question is whether that
-

.

Situation now continues, not whether the particular monopolistic

- conduct continued.

A necessary consequence .of Applicant's restriction on 'the

small utilities' ability to interconnect with third parties was

to limit these' systems' opportunitie's to broaden their reserve-

sharing pool and thereby reduce their reserve requirements. */

Mr. Brush,' manager of the Lansing sys tem, testified that Appli-
,

cant's insistence upon such a clause 'in a con. tract between Appli-

cant and Lansing, effective through February, 1973, was very ob-
'

jectionable to him since it precluded Lansing's interconnection
with MC Pool. (Brush, TR at.2090; DJ #91). The record shows that in

1968 the consultant for the Northern Michigan and Wolverine coop-

eratives discussed with Mr. Brush the benefits that might flow to
Lansing if it interconnected with the MC Pool. Subsequent to the

meeting, Mr. Brush, was invited to attend a planning or operating

committee meeting of the MC Pool in Grand Rapids to discuss the
f

-

.

*/ The value of broad scale interconnections and reserve-sharing
arrangements is illustrated by DT #65, p . 2, which shows that
Applicant's reserve requirements (as viewed in 1962) could.be re-
duced from 24% of load to 19% by interconnection with Detroit
Edison, to 15% by interconnecting further with Ontario Hydro and
to 12.5% if the MIIO systems to the south were included in the
pool.
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possibility of Lansing's either joining the pool or interconnect-

ing with it. But the existing contract between Applicant and

Lansing precluded such interconnection. (Brush, TR at 2235).

Even if' Applicant's primary motive for insisting that these

provisions be included in its contracts were a bona, fide concern
to avoid FPC jurisdiction, the effect of these restrictions was,

at a minimum, to deny Lansing to the MC Pool as a coordinating

partner. */ Moreover, Applicant's interest in imposing this

clause continued well after the time when it decided it was re-
quired to file its rate schedules with the FPC. Mr. Jefferson

testified that Applicant began filing its rates with the FPC in

1966 (Jefferson, TR at 8300). Yet, Mr. Brush could not recall having

been advised in the bargaining sessions with Applicant regarding

the 1970 Lansing-Applicant contract that Applicant no longer
needed the c'lause prohibiting " connections with others. " He

noted that Applicant made no suggestion to amend the existing

contract (which lasted through February, 1973) to delete the pro-
hibition. (Brush, TR at 2131). Also, DJ #94 shows that a February,

1967, contract between Applicant and Bay City (which is located

near the head of Saginaw Bay f ar from any state boundary) con-

tained the third-party restriction; DJ #96, a 1971 amendment to-

*/ It is difficult to understand the Hearing Board's finding
that Mr. Brush's " interpretation" of the contract provision was
" completely unrealistic" (ID at 126) or its relevance. The facts
of record are that Lansing refused to pursue a possible intercon-
nection with the MC Pool because of its contract with Applicant.
Reasonable or not (of course Lansing could have breached the pro-
vision, thereby giving Applicant the option to termina te the en-
tire contract), Lansing's conduct was a direct result of the
restriction imposed on it by Applicant.
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Applicant's contract with Alpena-Power failed to remove the ' pro-

|

h'ib'ition from their 1966 contract; and DJ #100-8103 show that an

identical prohibition on connections with.others was in effect in.
;

Ithe Holland contract through November, 1971.-
4

i
Finally, the Hearing Board's finding (based on the testimony

- i

of'R. L. Paul) that no " contracting party requested or was denied

permission to' interconnect with a th ird pa r ty" (ID at 126) is
~

4

refuted by Mr. Paul's testimony on cross-examination. 'On direct.

Mr. Paul claimed that no one had ever requested permission to

connect with another system and therefore no such request had

been denied (Paul, TR at 7942); he claimed, in response to questions

from Chairman Garfinkel, that his knowledge was widespread on -

those' contracts. But, when faced with a document which he had-

written ( DJ # 272, marked for identification), showing such a

i request and denial, he concluded that his previous answer was

incorrect. (Paul, TR at 8076).

5. ' Reverter Provision in Deeds ~by Which Applicant
Has Disposed of Hydroelectric Projecy,__

Applicant, by deed restrictions, has consistently insured~

that its abandoned hydroelectric stations will not be utilizedi

as bulk power supply sources by smaller electric utilities in
,

; Michigan. Mr. Aymond discussed this policy on cross-examination:

Sir, is it correct that you have had a policy in
disposing -- well, is it correct that f rom time to,

time you-have abandoned or disposed of hydroelectric
project formerly owned and operated by Consumer's
Power Company?

Yes, sir..
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Applicant's 1972 Annual Report echoes the importance of

nuclear power:

In the next 27 years, between now and the year
2000, our major energy problem will be to develop in-
creased domestic sources of oil, gas and coal, and to
make greater use of available uranium to generate
electricity. There will be greater reliance on coal
and much greater need to utilize nuclear fuel.

~

In Michigan, it is clear that nuclear generation
of power must increase dramatically, and quickly, if
foreseeable requirements for electric energy are to
be met. Indeed, if the sta te is to continue to com-
pete for jobs with all the other industrial states,
Michigan's people -- and most especially organized
labor -- must realize that nuclear power is their
hope.

* *
***

Nuclear power, then, continues to hold out the
greatest and best promise for meeting the energy.

needs of the future. ( DJ # 21 at 16-17).

The advantage of integrating low-cost nuclear generation

into a multiple-plant, multiple-fuel, electric utility operation

is obvious. Average cost is reddced. (DJ #232; Aymond, TR et 6361-

63). To the extent that Applicant is able to reduce its average

cost while preventing its competitors from doing so, it improves

its competitive position. (Wein, PT. at 65; Rogers, TR at 5544).
.

In conclusion, we submit that none of the suggested justi-

.fications for Applicant's refusal to grant access to the Midland
,

units is valid and that such refusals must be regarded as further

monopolistic conduct.

4. Contract Provisions Limiting Small Electric
Utilities with Which Applicant was Intercon-
nected from Interconnectina with Third Parties

Even when Applicant has been willing to contract with a small

electric utility' system in the lower peninsula and provide a limi-
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Now is it correct in the deeds disposing of
these projects that you have restricted, as a re-
strictive covenant in the transaction,- the use of
the water power for the generation of electric power
forevermore af ter the disposal?

.

I think so.
,

You will recall, Mr. Brand, that I pointed out
~

to you that usually we were disposing of these on the
grounds tha t they were no longer. economical for .us to
operate, and we were disposing of them for a very
nominal conside~ ration, perhaps one dollar in mos t
instances.

.

And apparently our lawyers felt that it would be
unfair-for those to wind up in the hands of a compe-
titor for that nominal- a consideration. (Aymond, TR at
6433-6434).

The value to.a small utility of owning and operating even a.

small-scale hydroelectric facility is manifest. Hydro plants have

relatively low operation and maintenance costs and their ability

to go on line in a very short time period make them ideally
suited for ' serving peak loads and serving as spinning reserve
capacity:

Hydroelectric power plants have distinct advan-
tages over thermal plants. Operation and maintenance
costs are relatively' low, and in many instances, the *

plants can be designed for automatic or supervisory
control from a remote location. The cost of fuel, a
major expense in thermal installations, is not an item
in the operational costs of hydroelectric plants. ***
Hydroelectric installations have long life and low
rates.of depreciation. Unsche'uled outages are lessd
frequent and down-time for overhaul is of short dura-
tion-because hydroelectric machinery operates at rela-
tively low speeds and temperatures and is relatively
simple. *** The ' ability to start quickly and make

crapid changes in power output makes hydroelectric
plants particularly well adapted for serving peak
loads, and for f requency control and spinning reserve
duty. If opera ting at . less than full load, they are,
in most cases, -able to respond very rapidly to sudden
demands for increased power. Their ability to supply
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starting power to steam-electric plants following a
major power failure has been demonstrated on several
occasions in recent years" Federal Power Commission,
National Power Survey, Par t I l-7-1 (1970).

Alpena Power, which has a system load of approximately 57 mw,

most of which is supplied by Applicant under a wholesa.le rate,
.

finds it desirable to maintain and operate four hydroelectric4

plants with a total capacity of only 7 mw (Fletcher, TR at 4256);-

this allows Alpena Power to maintain only a 50 mw capacity reser-

vation with Applicant despite serving a peak load of 57mw. */
_

Also, Mr-.~Kline of Edison Sault Electric Co. (which purchases

part of its requirements from Applicant under a wholesale con-

tract) testified regarding the value of hydroelectric generation

to this system:

historically we have had the cheapest. . . . . .

rates in the State of Michigan.

'So we do evaluate all possibilities of get' ting
the cheapest power we can. And hydro is a highly
con'tributing factor (Kline, TR at 4418.)

'

. . . .
.

.

Unfortunately, there are few remaining undeveloped sites in
!

Michigan capable of being employed for hydroelectric generation. |

(Brush, TR at 2501). Moreover, the majority of hydroelectric

resources in the relevant market of Michigan, which have not

yet been developed, are owned or controlled by Applicant.

Federal Power Commission, (Hydroelectric Power Resources of
,

the United States: Developed and Undeveloped, 65-66 (1972).

*/ The cost of wholesale firm power reflects both a capacity
charge and an energy charge. (Jefferson, TR at 8307). Without
its hydroelectric generation, Alpena would be forced to increase,

iand pay for, its capacity reservation of the full 57 mw although '

it would seldom hit a peak. In other words, Alpena Power, by
operating its hydroelectric generation, is able to lower its
overall power costs..
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Finally, even if the value to a small' 6tility of the hydro-
electric facilities disposed of by Applicant may be somewhat spec-

ulative, Applicant declined to take any chance. That Applicant

perceives ~a potential value to a competitor from these facilities

is demonstrated by the ' fact that it took action to prevent future
..

,

use of'these sites for generation of electric power so that they

would not " wind up in. the hands of a competitor. "!. ( Aymond ,. . .

TR at'6434). ,

6. Territorial Agreements Between or Among' Applicant
And Other Large Investor-owned Utilities

The llearing Board found that "there is no substance to the,

testimony concerning.' gentlemen's agreements'." (ID at 160). We

sumbit that this finding cannot stand in the face of the abundant

testimonial and documentary evidence in this record as to under-

standings, or " gentlemen's agreements" among the major utilities

not to sell electric power to or within a territory generally

recognized as belonging to another major investor-owned utility. */

Initially, it should be made clear that the a ttempt by the Hear-

ing Board to imply that the Department of Justice conceded the im-
~

materiality of these territorial ag reemen ts is totally erroneous.

The Initial Decision states:
- - - ---

|
~

that this evidence was beyond the*/ The Hearing Board found
relevant matters in controversy. Somehow, it interpreted this
evidence as designed to show " conspiracies to limit retail com-
pe.tition." (ID at 158) The evidence shows conspiracies to limit
the availability of power' alternatives to small systems. We
believe these agreements have a direct bearing on the central
allegation that Applicant has monopolized by refusing to deal
in coordinating services. The existence.of territorial allocation
agreements, foreclosing bulk power supply alternatives to small
systems, facilitates Applicant's adherence to its refusal-to-deal
policy. If the small systems had alternatives for wholesale supply
from other major systems, Applicant might well decide to sell th.em
coordinating services, rather than lose them as customers entirely.

~
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" Counsel for Justice accurately and wittily
summed up the whole topic of gentlemen's agreement
thus:

MR. BRAND: I just wanted to say that on
the news report last night Mr. Sam Goldwyn,
who just died, was quoted as saying: "An oral
contract isn' t wor th the paper it's written
on." And I think this controversy has about
the same weight. [TR at 5382]" (ID at 160).

In fact, the topic of gentlemen's agreements was not being

discussed at all. Rather, counsel for the Government was stating

his view as to a controversy over whether the statement:

Experts in the energy field are saying that the
utilities have seen the last generation of fossil
generating units. (Chayavadhanangkur, PT at 3).

was hearsay or opinion testimony and whether an of fer of proof was

appropriate since the statement had been stricken. (TR at 5373-5382).

With this clarification we now turn to the evidence of record.

In 1960, the Village of Constantine indicated an interest in

having Applicant, rather than Michigan Gas & Electric Company,

sell it power or, in the alternative, purchase its system. Appli-

cant's G.' W. Howard, in a letter to B. G. Campbell, Applicant's

Vice President of Marketing, evidenced his recognition of a

" gentlemen's agreement" between Applicant and Michigan Gas where-

by each would respect the other's territorial integrity:

We realize, of course, that we do not want to
offend the Michigan Gas & Electric Company by serving
customers in their area. However, since the Village
of Constantine has always been unhappy with Michigan
Gas & Electric,. maybe there could be a mutual agree-
ment worked out whereby we could serve Constantine.
(DJ #157).;

Nor, apparently, was Mr. Howard the only employee of Appli-

cant to adhere to such. " gentlemen's agreements. " Warren Sunstrand,
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attorney for the Village of Paw Paw and formerly an electrical

engineer working for Applicant, testified that he was advised by

Applicant's R. L. Paul'that a " gentlemen's agreement" between

Applicant and the former Michigan Gas & Electric Company was the

reason for Applicant's failure to make an offer in 1962 or early

i 1963 to sell wholesale power to the village. (Sunstrand, Tn at

3903). Later, in 1966, following a tender of fer by American Elec-

tric Power to the shareholders of Michigan Gas & Electric, Appli-

cant did make an offer to the Village of Paw Paw ( TR a t 3911), but

promptly withdrew it when it appeared that competition had devel-

'oped between it and AEP. (DJ #136; Paul, TR at 8095-8096). *f

While both Alphonse Aymond, chief executive of Applicant,
.

(Aymond, TR at 6045) and Mr. Robect Paul, Applicant's employee in

charge of dealing with competing municipal systems (Paul, TR

,

7959), denied the-existence of such territorial agreements and,
i

in fact, Mr. Aymond tes cified that if anyone in Consumer's Power

Company were party to such an . understanding, he would discharge

him immediately (TR at 6841), it is significant that in an internal

_

,

*/ The initial decision finds that "if there was such a gentlemen's ;
. agreement, Applicant broke it," (ID at 159). But the 1966
of fer to the Village of raw Paw was made by Applicant only after

; American Electric Power had made a tender offer for the Michigan
,

Gas & Electric Company; Applicant may well have regarded AEP's '

aggressive conduct in advancing the tender offer as releasing
it from the obligations of the gentlemen's agreement. I
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memorandun of December 3,.1963 (DJ I235), Mr. Paul acknowledged

the existence of such an agreement wi.th regard to Paw Paw. The !

document' states in part, "they [ Paw Paw' officials} are expected

to point.out that the gentlemen's agreement not to infringe on

other power companies' territory even when no franchise or con-'

,

tract exists is an' act of undue restraint of trade. " Mr. . Paul

is still an active employee of Applicant.
,

Finally, there is the well-documented attempt of Southeastern

Michigan Rural Electric Cooperative, Inc. to obtain a 'more favor-

ble power supply for its retail markets extending across the Ohio-

Michigan border. Prior to 1966, Southeastern obtained power for its

Michigan loads from Applicant; its Ohio loads were originally

served by the Toledo Edison Company directly, and then later by

Toledo's wheeling power from Buckeye (a generation and transmission

Cooperative of which Southeastern is a member). Bo th the earlier

Toledo Edison contract and the Buckeye arrangement prohibited

Southeastern from taking power in Ohio and carrying it across the,

border into Michigan. (DJ #128, No. 4 and No. 26). Similarly,

Southeastern's contract with Applicant prohibited Southeastern's

use in Ohio of the power purchased fr.om Applicant. (DJ #93).
,

It is sign.ificant that Applicant was clearly aware that Southeastern

was prohibited from using the power obtained from either Toledo
'

Edison or Buckeye to serve' loads in the State of Michigan. A

November 21,-1966 internal Applicant memorandum from H. F Small

to A. F. Brewer states:
, ,

:

.
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The Buckeye Power group of which SEMREC is a
member cannot at this time deliver power into
Michigan. (Int. #1055).

This situation is concisely described in a June 2, 1967 memoran-

dum from W. C. Morris, REA Planning Engineer, to John S. Scoltock,

Chief Engineering Branch:

The Southeastern Michigan Rural Electric Cooperative,
Inc., is a distribution cooperative which serves an
area in southeastern Michigan and northwestern Ohio.
To serve its system, the cooperative has for some
years and currently purchases power from the Con-
sumers Power Company for the Michigan portion of its
system. The Cooperative's system is separated at
the state line as contractual limitations with both
power suppliers prevent the movement of power and
energy across the line.
(DJ #128, No. 2, at 1)..

In August, 1966, Applicant notified Southeastern of the termina-

tion of its contract, together with a threatened rate increase.'

(DJ #128). */ An internal memorandum of Southeastern's consulting

engineer explained the problem of seeking out an alternative bulk

power supply for the Michigan portion of the cooperative:

The Cooperative presently purchases about one-
quarter of its power from Toledo Edison for eight
mills and, within two years, should be purchasing
this portion of its power under the Buckeye arrange-
ment for not more than 6.5 mills. Previous studies
(prior to Buckeye) have indicated good economic feas-
ibility by building transmission lines from the-

Toledo Edison area into the Michigan portion of the
system. However, the present* contract with Toledo
Edison prohibits this in quite emphatic language and
it is also now being worked out by Buckeye, under
which many of the Ohio Power Companies will be wheel-
ing for the Cooperatives. The Cooperative is isolated
f rom the Michigan G & T groups, as far as economic
transmission is concerned, so that we can look for
no help in this regard. (DJ #128, No. 19 at 5).

*/ February 14-16 memorandum from Darling to Goodwin. (DJ
9128, No. 9 at 1).

156



.

,
.

-

.

.

.

In-its efforts to develop some alterative bulk power

supply, Southeastern approached Toledo Edison about the

possibility of supplying its Michigan requirements. According
.

' o two separate reports of field agents for REA, Toledo's refusalt
~

*
.

to supply Southeastern was the result of its agreemenc with

Applicant on a territorial allocation.. One. report, dated February

14-17,* 1966, to John Scoltock from Robert Badner, lis,ts reasons
given by Toledo for its decision. These included '(1) FPC juris-

.

diction, (2) conflict with -Buckeye Power (presumably referring

to the " Buckeye pact"), and (3) territorial agreement with Consumers

Power Company. The memorandum goes on to indicate:

Suprisingly the company did not appear to be too con-
cerned over items 1 and 2 [FPC jurisdiction and Con-
flict with Buckeye Power] outlined above. Conversely
they seemed disturbed and concerned over the. thought
of invading thy territory of the Consumers Power Com -
pany. In' the past' it was believed tha t the company
avoided service in Michigan primarily becau e of FPC
jurisdiction. Today this is not the case. In fact it
is almost certain the company will interconnect with
the Consumars Power Comoany sometime in 1969 or 1970.
The company of ficials were advised that they would not
be expected to serve in Michigan but rather, the co-
operative would provide the necessary substation and
transmission facilities. They. still stated tha t they
were not interested. Again they indicated that they
did not want, to invade the Consumer Power Company ter-
ritory. (DJ #128, No. 8 at 1) , E.mphasis added ) .(

.

In an.other memorandum ~ dated February 14-16, 1966, to James W.

'Goodwin, Mr. Thomas Darling confirms Mr. Badner's advice:

1. Desire to avoid' Federal Power Commission juris-
diction. The Company's letter of November 23, 1965,
stated that as an Ohio Company, with operations con .
fined strictly to the State of Ohio, it was in no
position to serve the cooperative nor would its con-
tract so permit. The probability of early enforced

.
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Fede'ral Power Commission jurisdiction or the fact
that Michigan 5 [ Southeastern's Michigan distribution
coops) will be willing to take service at the state
' border did not change the Company's attitude.

2. Reluctance to violate an understanding with

"
Consumers that neither utility would cross the state

,

line into-the other Comoany's territory.

3. Concern that Toledo Edison might be accused of
violating the " Buckeye Pact" by reason of trans-.

'

mitting power into Michigan.
Although Toledo Edison appears adamant at the present
time in refusing to serve Michigan 5 this source -

would be the most favorable from both a rate and
engineering standpoint. ( DJ # 128, No. 9 at 1)
(Emphasis added).

In a later memorandum to Goodwin, following a meeting with

Toledo Edison, Mr.' Darling states:

Of the three reasons mentioned in my field re-
port of February 14-16 why Toledo Edison refused to-

serve across the state boundary line, Mr. Schwalbert
stated that the first reason (desire to avoid Federal
Power Commission jurisdiction) was not now as vital
as it had previously been', in view of the fact that
enforcement of Federal Commission jurisdiction is an-
ticipated in the near future. As for thc concern that
T.E. might be accused of violating the Buckeye Pact by
transmitting power into Michigan, he conceded that
there might be a possibility of arranging for bulk
delivery of power by T.E. to Michigan 5 at the state
line, thus avoiding " Buckeye" implications. There
still remains, however, T.E.'s reluctance to violate
an understandina with Consumers that neither utility
will cross the State bounoary into the other Comoany's
territory. In any event, although the T. E. Soitrce is
the most favorable from a rate and engineering stand-
point, the Company remains adamsnt in refusing to serve
Michigan 5, and appeared unconcerned that partial re-
guirements might be obtained from D.E. (DJ #128, No.
23 at 1) (Emphasis added) .
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Southeastern also rec,eived rejections from Indiana &

Michigan Electric Co. of th'e AEP system in a. letter of.

December 2, 196S from R. M. Kopper. (DJ #128, No. 13 at 2).'

'On the same date Mr. Kopper advised Applicant of its action
.

by letter stating that Indiana &' Michigan would not .be providing

service to-Southeast. ( DJ # 112 ) . , * / .

Southeastern finally' received an offer from Detroit Edison,

which required Southeastern to build its own transmission from its

load centers to Detroit's area.- Moreover, Detroit Edison re-

fused to recognize a reduction in the demand charges to allow

for the cost of transmission, **/ notwithstanding that its service

to another REA cooperative (Thumb Electric) did provide for de-

livery points when needed. ***/ The cost of transmission to South-

eastern, made the plan prohibitively expensive when applied.

to all Southeast's load. (DJ #128, No. 10).

*/ Nor was Indiane & Michigan reluctance to deliver
electric power to utilities in Michigan limited to South-
eastern Michigan REC.~ Mr. Steinbrecher, Manager of Northern
M ich ig a n', testified that the MC Pool requested power from Indiana &
Michigan, received a negative response "and in pressing for
a reason, it is m? understanding that the reason for the refusal
was the fact that Indiana & Michigan did not want to supply
power that would be distributed _ in the area where power is sup-
plied by Applicant." (Steinbrecher, TR at 1220).

**/ DJ #128, No. S.

***/ DJ #128, No. 23.
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Finally, a plan transferring the part of Southeastern's load

neatest Detroit Edison''s.'f acilities was found to be marginally

feasible, was recommended by REA personnel, and was ultimately adop-

ted. On January 27, 1966, R. W. Heidman, Supervisor of Municipal

Sales for Detroit Edison, wrote Mr. J. J. Lower, Manager of South-

eastern, and made a firm offer for service. ( DJ #128, N'o. 11,

at 2). Four days later, on January 31, 1966, Edwin O. George,

Senior Vice President of Detroit Edison, wrote B. G. Campbell of

Applicant, to advise him of Detroit Edison's offer to Southeastern.

He enclosed a copy of Detroit's proposed contract with Southeastern

and asked Mr. Campbell to contact Mr. George if he had "any ques-

tions regarding this contract or this situation . ( DJ # 121) ."
. . .

It should be noted that the understanding between Applicant

and the Toledo Edison Company, demonstrated by E::hibit DJ #128,

is not, as the initial decision states, hearsay evidence. (ID

at 159) The documents in' luded in DJ #128 are memoranda andc
,

letters kept in the of ficial course of business by the Rural

Electrification Administration of the Department of Interior and,

therefore, are exceptions to the hearsay rule under both the

Business Records Exception (Fed. Evid. 803(6))

and the Public Records and Reports Exception to the hearsay rule

(Fed. Evid. 803(8)).

In the face of .this strong and direct evidence--comprised

of contemporaneous documents as well as testimony--the Hearing

Board's implicit finding that Aoplicant has not been party to
gentlemen's agreements regarding wholesale territorial l

I
allocation (ID at 160) must be regarded as clearly erroneous.

I
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7. Pre-emptive Coordination and Other Efforts to
Forestall Coordination Between and Among Small
Electric Utilities

The record clearly demonstrates, and the Hearing Board

should have found, that Applicant has used its abilities to of fer

attractive coordinating opportunities to small systems as a

strategic device for preventing the development of more

threatening bulk power supply arrangements among groups of small

systems.
,

When two or more small systems in the area of a large one
,

start evaluating and planning for coordination, the large system

of ten finds a long-term interest in making an alternative offer
,

to one or a limited few of them. The large system has more

to offer in a coordination arrangement than either of the small

utilities, both in terms of reserves and load growth, if it

wishes to do so. Accordingly, when the large system gains knowledge

of the possible interconnection between two or more small systems,
which co'uld lead to the growth of a small-scale alternative .

power exchange, it could offer a so-called " sweetheart contract"

to one of them. It would offer only enough coordinating benefits

to prevent the small system f rom joining the alternative power

exchange and enhancing its size.

Mr. Mayben referred to this conduct as " pre-emptive coordina-

tion" since it preempts coordinating opportunities of the other

entity or entities, which do not have access to adequa te power
exchar.ge services. In the long run, the sys tem not having the

power exchange access may fail to survive; and the previously -

|
favored system may then find it difficult to renew its arrange-

|
. ments for power exchange. (Mayben, TR at 2635-2640).

.
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The fact of Applicant's engaging in pre-emptive coordination

and its intent in doing so is revealed with particular clarity

in .the internal documents of Applicant which explain why it

'as willing to enter into a limited ' coordination agreement withw
-

.

the Citylof Holland. An August 30, 1966 memorandum from R. A.

Condon to his superior in the Marketing Department', Mr. B. G.

Campbell, records a meeting attended by R. L. Paul, Wi Jack
,

Mosely, R. A. Condon, and 'A. H. Aymond, Chief Executive Officer'

of Applicant,~to discuss a.new interconnection contract with

the City of Holland. Mr. Aymond was briefed:

'[0]n our present negotiations in trying to sell
Holland's supplemental power (firm wholesale power)
in lieu of installing additional generation. It was
pointed out that we have been unsuccessful and the
city is committed to a 28,000 kw addition to be put
in operation in la te 1967 or early 1968.

The memorandum goes on to state:

We then recommended to Mr. Aymond that a new inter-
connection agreement be negotiated with the City of
Holland. Our prime reason being that if Consumers'
did not maintain its interconnection, undoubtedly the

-

city and Wolverine Electric Coop would enter into such
an arranaement.

Mr. Aymond agreed tha t it' was to the Company's
benefit to maintain the interconnection and author-
ized us to negotiate with the City of Holland . . . .

( DJ # 50 ) (Emphasis added).

Similar in purpose and effect to preemptive coordination is

a 'situat' ion where a utility system wi'th generation requests coor- '

dinating services, particularly a~ reserve-sharing arrangement, but
"

instead is offered and is forced to accept a wholesale for resale

contract. This conduct is equally effective as preemptive

coor'dina t' ion in fores talling the formation and evolution of

an independent power exchange.
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Applicant's dealings with Northern Michigan and Wciverine

cooperatives demonstrate both' anticompetitive refusals to deal,

as well as attempts to . forestall self-generation alternatives

by inducing purchases from Applicant under a wholesale contract.

Under present-day REA regulations, cooperative generation is

only financed when either of the following conditions is present:
(1) no firm bulk power supply from another source is available

or (2) the firm bulk power supply available from another source

is hig'her in cost than that of self-generation. (REA Bulletin
20-6, DJ # 7 ) . For a period of the 1960's, REA employed a third

criteria, which permitted loans for generation and transmission

cooperatives where bulk power suppliers imposed anticompetitive

* restrictions such as dual rates or restrictions on resales to
industrial and commercial loads. (REA Bulletin 20-6, dated May

31, 1961, providing for this third criterian, was revoked by
revised Bulletin 20-6, May 6, 1969, ( ni # 7 ) ) .

When Northern Michigan and Wolverine, after a cost evalua-

tion in the 1960's, decided to go forward with expansion of their

own generation, Applicant's ef forts to sell wholesale firm power
to these entities escalated. Applicant carried its case to the

distribution cocoerative mambers of' the G&T's (DJ #143), the
'

public newspapers (DJ #145), radio and television (Steinbrecher,.

TR at 1237), the Rural ~ Electrification Administration, and Congress.
As Mr. Paul put it:
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With the decision made to proceed with additional
generation, Consumers' Power withdrew our special ,

rate propcsals and informed the two G and T coopera-
tives that we were cancelling their existing con-
tracts.. It was indicated, however, tha t if the
cooperatives wish to continue the connections with
Consumers' Power Company, new contracts would be
negotiated on our then-new standard wholesale power
rates.

Consumers Power Company is still of ficially on
record as opposing the new loans for generation here
in Michigan. In September of 1965, we called on
Mr. Norman Clapp, REA Administrator, in Washingtod
to protest these loans. (DJ #188 at 6).

In early 1966, the City' of Allegan requested Applicant to

provide the city with a proposal for either emergency standby or

supplemental power. ( DJ #178). Prior to responding to this re-

quest, Applicant carefully evaluated the cost to Allegan of going
.

through with a proposed interconnection with Wolverine Coopera-

tive (DJ #180); noted that if it could lower its costs by selling

a cubstation to the City it "might be able to of fer the city a

proposition that will eliminate the danger of the city making- a

connection with Wolverine . ( DJ #178); and finally re-"
.. .

sponded to the city by offering: (1) a wholesale' firm power con-

tract or (2) purchase of the city system. ( DJ #179). As pointed

out above, Allegan chose the la tter.

As recently as November 9,1971, Applicant urged the City of

Portland, Michigan to abandon its " costly" diesel generation and

purchase substantially all of its power requirements from Appli-

cant under a standard wholesale rate. (Int. #2032).

.
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Again, DJ #188, a speech by R. L. Paul to employees of Con-
~

sumers Power Company, clearly reveals that acquisition of a

system outright through a purchase or lease arrangement and

acquisition of its load requirements by supplying wholesale

for-resale firm represented alternative strategies for main-

taining Applicant's bulk power supply dominance:

Since 1950, Consumers Power has purchased six
municipal electric systems. An offer to purchase ,the
Charlevoix system was turned down, but we are now sup-
plying most of Charlevoix's requirements . . . .

***

In addition to these acquisition problems, we
have also been working to increase our wholesale-

power sales to other customers. Engineering cost
studies were made for Petoskey and Holland in hopes
of increasing sales to these customers and forestall-
ing the installation of additional generating facil-

*

ities. These efforts were successful in Petoskey,
but Holland plans to go ahead with a 30,000 kw unit. */

Applicant recognized that by selling wholesale power to com-

peting distribution systems, it may well in some instances be sup-

plying power at below the cost that the purchasing systems could
obtain by self-generation from small units. It is clear from the

documentary evidence that this was viewed by Applicant as the

lesser of two evils; that is, the small systems migh otherwise

achieve an independent and competit'ive bulk power supply.

*/ See also DJ #15.

165

_ _. . . . - - .



.. - -

.
.

Although these (wholesale sales] represent a
small portion of our total electric business, the-

associated problems and the relationships to the
future welfare of our company are extremely important
to all of us. In this phase of our business, we are
in the position of perpetuating the existence of the
municipal plants and the REA's which could be the
nucleus of a greater public power system yet to come.-

Yet, if we don' t do business with them, we may be
forcing their more rapid consolidation and expansion.
(DJ #188 at 1).

Applicant's Mr. Paul confirmed this proposition.' on the wit-

ness stand:
.

Q. Did you believe that by doing business with
them, you could reduce their rapid consolidation and
expansion or lessen such expansion and consolidation? ***

A. Yes. I would answer yes. (Paul, TR at 8034).

Although, in'his direct testimony, Mr. Paul denied tha t the'

fact of retail competition influenced Applicant's wholes, ale poli-
.

cies in any way (Paul, TR at 7895), this is contradicted by his

remarks to his fellow employees quoted above and by a March 20,

1970 internal memorandum from Mr. Paul to a superior. The
*-

memorandum discusses alternative courses of action by Applicant,
one of which might effect a lower cost of wholesale

power for. the distribution cooperatives:

Although we could supply the distributing coop-
erative directly with wholesale electric energy at a,

cost significantly below that now paid to Northern
Michigan and Wolverine for this power, contractual
arrangements and other problems make it extremely

- difficult, if not impossible, to disassocia te the
distribution cooperatives from their G and T suppliers.
( DJ # 187 )

Mr. Paul supported his recommendation that the possibility'

' f Applicant's acquiring both Northern Michigan and Wolverine be jo

!
pursued on the grounds that: "Although it would improve the

1
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position 'of the distributing cooperatives, it would hopefully.,

eliminate future increased penetration or influence of public '

power groups in our service area." (DJ #1.87).

8. Applicant's Specific Intent to Acquire
All the Small Systems in its Area

The Hearing Board analyzes Applicant's conduct and correctly

concludes that Applicant has the specific intent to:

. monopolize the retail and wholesale power mar-. .

kets by destroying competition from a group of
healthy, growing, effective and aggressive competitors.
Each acquisition or attempted acquisition whether or
not innocent, in and of itself, is a material element
and a substantial factor in such a scheme. Apoli-
cant's goal to acquire all the smaller utilities in.

the relevant market is an anticompetitive scheme to
monopolize. Such schemes are forbidden by Section 2
of the Sherman Act. Mr. Aymond's disavowal of the
scheme is an assertion that it never existed. The
testimony shows no intent to abandon an existing
scheme. [Tr at 6063] We find that as a matter of fact
that the scheme still exists and that the matter is
not moot. (ID at 155)

.

Although the Hearing Board is correct in this finding, it

f ails to recognize that Applicant's specific intent to acquire all

of the small Michigan utilities is but another manifestation of

Applicant's primary goal of monopolizing the generation of electric

power in the relevant geographic market. Acquisition of a small

utility is surely the most effective method of eliminating

independent electric generation, but it is not the only method.

Guided by the unmistakeable evidence of Applicant's intent,

the Hearing Board should have recognized that other elements

of Applicant's conduct were directed toward the same basic end.
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For example, Applicant's 1965 offer to lease the electric

system of Traverse City (DJ #30) was made at'approximately the
.

same' time that the city was attempting to issue revenue bonds to

finance the construction of a 20 mw generating station. (Wolfe,
'

TR 'at 1587) . This lease offer received widespread publication-

(copies of DJ #30 were sent to the Mayor, the City Commissioners

and the , local newspaper) and due to its timing had 'a " disruptive
~

influence" on.the bond issue. (Wolfe, TR at 1588-89; ID at'153).

Any contention that the timing of Applicant's offer to Traverse
,

City was merely a coincidence.and not made for the purpose of

forestalling. additional generation is laid to rest by DJ #188:
In 1965, when it became apparent that Traverse City
was about to expand its generating plant, we attemp-
ted to head this off with a lease proposal. . . .

(DJ #188 at 3).

Also in 1965, Applicant went to even greater lengths to pre-
vent a loan by the Rural Electrification Administration to finance

the construction of a 22 mw coal-fired gen-rator by Northern
Michigan Co-op. It sent letters to the distribution cooperative

members and public newspapers, made announcements on radio and

television and presented its opposition to the REA (Paul, TR
8067-68) and Congress. */ (Supra; see also ID at 153-54).

_

*/ It should be noted that Applicant's public argument against
the REA loan, namely, that the cost of power to the distribution
cooperatives would have been lower under Applicant's wholesale
rate than their. purchases from Northern Michigan and Wolverine,
may well have been specious. The rate comparison prepared by

(Footnote continued next page)
~

J
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Again in 1970, R. L. Paul advocated that Applicant acquire the

generating and transmission facilities of Northern Michigan and

Wolverine, despite a possible benefit to the distribution co-ops
(which he did not advocate acquiring) since "it would hopefully

eliminate future increased penetration or. influence of public
power groups in our service area." (DJ #187). **/
Finally, DJ #188, the speech given by R. L. Paul during which

he. announced the goal of Applicant, namely, to acquire al.1 of the

small utilities, sums up the concerns of Applicant and motivation

for its determined efforts to forestall generation on the part of
the small utilities:

. .

It is this growing system that presents the real pro-
blem to Consumers Power Company because the system
is not only duplicating our system but it is also

.

*/ (Footnote continued)

Applicant to support'its opposition to the REA loan omits the
cost of transmission necessary to distribute its wholesale power
to the co-op members. (Steinbrecher, TR at 1244-45). REA ,, which
was prohibited from approving a loan to finance self generation
if bulk power supply was available at lower cost from another
source (REA Bulletin 20-6, DJ #7), approved the loan to Northern
Michigan in the face of Applicant's well publicized rate compari-
son. (Steinbrecher, TR at 12 77) . Since there is no evidence that
REA disregarded the mandate of Bulletin 20-6 (id) , we must con-
clude REA found Applicant's figures to be erroneous. Furthermore,
the rate comparison circulated by Applicant disregarded an earlier
study, which reached a somewhat contrary conclusion (Paul, Tr.
at.8065-66) and, being based solely on historic data, Paul's
study ignored the impact of the proposed generation on the co-op's-
costs. (Paul, TR at 8068-69).

**/ Similar efforts were undertaken by Applicant with respect
to the City of Holland (DJ #50), the City of St. Louis (DJ #15)
and the City of Petoskey. (DJ #188) .
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attempting to achieve a completely independent power
source. (DJ #188, at 5) (Emphasis added).

With this slight refocusing of the Hearing Board's finding
of monopolistic purpose and intent on the part of Applicant, the
history of its dealings with the small utilities takes 'on a dif-

ferent cast. This purpose provides the mortar which holds each

particular course of conduct together snd allows a pattern to .

emerge. It explains why Applicant, which was under no duty to
Sell wholesale power (Aymond, TR at 6496), held itself out to the

small utilities as willing to provide their power requirements so

that they could retire their " costly" isoldated generation; why
Applicant was willing to "ccordinate" with the City of Holland,

namely, to prevent it from interconnecting with, and thereby

broadening the size of the MC Pool; why Applicant refused to

enter reserve-sharing and coordinating arrangements with the MC
_

Pool and other small systems; why Applicant refused to provide

transmission services; why Applicant inserted reverter provisions
~

in the deeds by which it disposed of hydroelectric facilities;
and why it continues to refuse to grant access to the Midland
Units. Simply, anything Applicant could do or refuse to do which

would increase the cost of generation to the small systems

would reduce the threat of amergence of a completely independent

power source and would thereby increase the possibility of

Applicant's accomplishing its announced goal of acquiring all of
the small utilities. As our previous discussion of anti-

trust law makes clear (supra, at II-B) this pattern of conduct,
constitutes monopolization under Section 2 of the Sherman Act.
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E. A Situation Inconsistent with the Antitrust
Laws Exists *:.n the Relev' ant Market Area

A situation inconsistent with the antitrus't laws exists in
the relevant market area since it has been' demonstrated that:

(1). Applicant possesses monopoly power by virtue of its large

share of'sa'les in the relevant market area and its control over
a strategically-dominant transmission network; (2) Applican't has

deliber tely raised unnatural barriers to enterin~g the relevant

markets by denying its small competitors the access to coordinating

services which is essential t'o their continuing competitive
'

viability; (3) Applicant is monopolizing in violation of Section

2 since the effect of its anticompetitive course of conduct has

been to maintain its monopoly position; (4) A situation inconsistent

with the ant'itrust 1 is exists in the relevant market area since,

it has been shown that Applicant is monopolizing the relevant

markets.

.

.
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III.

THE NEXUS: THE ACTIVITIES UNDER THE
MIDLAND LICENSES MAINTAIN THE SITUATION

~
' INCONSISTENT WITH THE ANTITRUST. LAWS

A.. Th'e Hearing Board's Nexus' Standard is Erroneous
-

.

Although. purporting to adopt a nexus standard in the

" middle ground" between "the very tight, almost unbreakable,

caushl bond of Cicero and his compatriots" (ID at 50) and

the standard proposed by'the Department, the Hearing Board's

application of its standard appears to preclude any "situa-

tion inconsistent with the antitrust laws" from having the

requisite nexus. O'n its face the Hearing' Board's suggested

standard, although phrased awkwardly, does not.seem very

different from the one suggested by the Department. But

then the Hearing Board's recital at the c'onclusion of its

analysis of each of the eight " situations"*/ -- that even

assuming arguendo that the " situation" is inconsistent with
.

the antitrust laws, no nexus exist between said situation

and the activities under the license -- destroys any hope of

understanding the nexus standard'it has set out.**/ For

*/ (ID at 127, 134, 137, 142-43, 148, 157, 162-63 and'167).

**/ The Hearing Board stated its conclusions as follows:

' (a) Nexus exists between otherwise lawful activities
under a proposed license and a situation inconsis-
tent with the antitrust laws, if, and only if, the

,

said activities are misused so as.to be a material
element and a substantial factor in a scheme or
conspiracy the purpose or effect of which.is to
cause the creation or maintenance of said situation.
(Footnote continued)
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example, the Board assumes that Applicant's denial of access

to the Midland facility is a situation inconsistent with the

antitrust laws, yet can find no nexus between this situation
.

and the Midland facility. On the basis of these applications

of the Hearing Board's' nexus test, it is just aboct impossible

to predicate any situation which would meet its test.
'

Perhaps the key to the Hearing Board's erroneous
. .

concept of nexus lies in its belief that (1) activities under

a nuclear license cannot per se create or maintain a situation

inconsistent with the antitrust laws, and (2) therefore, the
,

activities must be " misused." Initially, the nexus standard

is founded on a totally fallacious analogy to Congress' grant

of antitrust immunity to labor nnions (ID at 56-60) and of

monopoly rights to the holder of a valid patent (ID at 51-56).

Nowhere in the Atomic Energy Act or its legislative history is

there any indication that Congress intended to authorize a
'

nuclear monop~ly or immunize the holder of a nuclear licenseo
,

from antitrust scrutiny. To the contrary, the Atomic Energy Act,

/

**/ Footnote continued

(b) Activities under a license issued by the Commission
pursuant to statute per se cannot create or maintain
a situation inconsistent with the antitrust laws.

(c) Activities under a license issued by the commission
pursuant to statute can create or maintain a situa--

tion inconsistent with the antitrust laws if,'and
only if, such activities constitute a material ele-
ment and a substantial factor in a scheme or con-
spiracy the purpose or effect of which is to cause
the creation or maintenance of a situation incon- |

sistent with the antitrust laws. (ID at 60-61 I

.(Emphasis added) |
,
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its legislative history and prior decisions.by the NRC

point out the unapplicability of the labor law and patent

monopoly analogies. The Commission emphasized this in its
.

*

Waterford Memorandum when it stated:

The Commission's antitrust responsibilities repre--
sent inter alia'a Congressional' recognition that

.the nuclear industry originated as a Government
monopoly and is in great measure the product of
public funds. It was the intent of Congress that
the' original public control should not be permitted
to develop into a private monopoly via the AEC
licensing process, ahd that access to nuclear facil-
ities be as widespread as possible. Louisiana Power
and Light Company (Waterford Steam Electric Generating
Station, Unit No. 3), Dkt. No. 50-382A, Memorandum
and Order of the AEC, RAI 73-9, 619 (September
28, 1973)

B. The Nexus Required by Section 105c is
Simply That The Licensed Activities Will
Maintain The Situation

The Commission has emphasized that there must be a meaning-

ful nexus between the activities under the nuclear license and

the situation alleged to be inconsistent with the antitrust laws

in order for those activities to be found to create or maintain

that situation. Waterford Memorandum, supra. The Department

agrees entirely. A relationship or. nexus between two things

must be shown: (1) "a situation inconsistent with the anti-

trust laws"; and (2) " activities under the license." The requi-

site nexus is simply tha't the activities must " create or main-
.

tain" the situation.

.
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- The evidence adduced in this proceeding.has made the

existence of this nexus quite clear.
.

'

We have shown first a situation inconsistent with the

antitrust laws wherein Applicant ha.s monopolized the' firm
i

.

bulk power market over a large. area of Michigan's lower

peninsul'a through, inter alia, its refusal to grant ~other

electric systems' coordinating access to its system and to the

regional power exchange.

Second, it is undisputed that the activities under the

licenses include the construction of the Midland units and,

eventually,.the operation and marketing of the 1300 megawatts

of power they will produce. This power will not and cannot
~

be marketed in isolation -- the Midland units will be inte-
grated into Applicant's system and coordinated with generation
of other systems through the regional power exchange.

Finally, we have demonstrated that Midland power, (DJ

#236, #21 at 16-17) will be integrated into Applicant's

system, coordinated with generation of other systems through-

out the regional. power exchange and marketed by Applicant in

the wholesale and retail markets in Michigan'. (Stafford,

TR at 9166). Midland Power will be more economical than
.
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any other form of new base load generating capacity; */ its

addition will strengthen and expand Applicant's system and the

regional power exchange of which it is a part.- This strengthening

and expansion will increase Applicant's future ability to install

and obtain low-cost power from large units. (Aymond, TR at 6441).
-

.

Yet, concurrent with Applicant's actions of installing and plan-

ning to operate-the Midland units to strengthen and expandEits

system dnd the regional power exchange, Applicant continues to

refuse reasonable access to the regional power exchange to its.com-

petitors. It thus forecloses them fro ~m applying for licenses

to install their own large, low-cost base-load nuclear gener-

ation -- and~from obtaining the benefitslof the nuclear tech-
.

nology developed by the Federal Government. As a further

*/ Even if it were established that nuclear' power does not
Eold out the promise of being the lowest cost new base load
generation (which is not the case in this proceeding), the

'

small utilities, which are unable to construct a nuclear
facility on their own, must be afforded an opportunity to
participate in nuclear generation. The very enactment of
Section 105c shows that Congress believed that nuclear power
is unique and should not be monopolized by a few large
utilities.

Our reading of the legislat'ive history of the
antitrust provisions of the Act convinces us that
the primary imoetus for the injection of antitrust
considerations into the nuclear li' censing process
was the deeply held concern of Congress that the
huge public investment in the ,research and develop-
ment of nuclear reactor technology should not be
utilized by a few leading private firms to entrench
'themselves in an anticompetitive market position.
Alabama Power Company (Joseph M. Farley Nuclear Plant,,

Units 1 and 2), AEC Dkt. Nos. 50-348A and 50-364A,
Memorandum and Order 14-16, (February 9, 1973)
(Footnote continued on next page)

.

176

-- -

, __ _ _ _ .



_. _

-

.

-
.

.

.

'

consequence, it denies them the low-cost power they will need

to compete with Applicant for new and growing loads and to

support.their future competitive installation of large genera-
~

ting units.
.

~ '

.This nexus is neither a " truism" ('see Reply Brief for
'

Applicant at 23-25) nor a "very loose incidental and incon-

sequential bond" (ID at 50). The Department has clearly

demonstrated how Applicant's denial of meaningful access to the

Midland nuclear facility will. maintain and exacerbate its

monopoly position in the relevant wholesale and retail power

markets in Michigan. To the extent Applicant is able to deny

its competitors access to low-cost nuclear power, it increases

the competitive gap in the cost of bulk power supply between

it and its smaller competitors.*/

In short, construction and operation of the Midland units

and marketing of the power from those units through integration

i into Applicants's system and the regional power exchange demon-

strably furthers Applicant's monopolization o'f the firm bulk
|

power market and thereby maintains and indeed exacerbates a

situation inconsistent with the antitrust laws.
.

-*/ Footnote continued
In short, a nuclear generating facility is not "just

another" generating unit. Applicant's denial.of access to
the Midland units, the sole source of nuclear power to the

'
*- small utilities, amounts to monopolization of nuclear power

in Michigan's lower peninsula, which is clearly inconsistent
with.the antitrust laws and clearly maintained by the licensed
activities.

,

*/ For a full discussion of the economic impact of nuclear
generation, see supra, at
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This is the nexus required by the plain language of

Section 105c (5) . */ It is not necessary that the license

activities themselves be inconsistent with the antitrust

laws or their policies.**/ It is not necessary that the

license activities create a situation inconsistent with the

antitrust laws where none was present before. It is not

necessary that the effect of the license activities on the

existing situation be an effect peculiar to nuclear power,

or an effect which only the advent of nuclear power could

, bring about. It.is not necessary that the license activities

be tha solo cause of maintaining a situation inconsistent .

- with the antitrust laws. The only thing necessary is that

the license activities be found to contribute in a significant

manner to the maintenance of a situation inconsistent with

the antitrust laws or their underlying policies.

.

I

*/ This is confirmed by the legislative history of the 1970 |
Amendment to the Atomic Energy Act, which the Department I-

previously reviewed in some detail in this proceeding. Reply
on Issues Other Than Disqualification, June 9, 1972, and
which is incorporated herein by reference.

**/ Kansas Gas and Electric Company and Kansas City Power and
LTght Company (Wolf Creek Generating Station, Unit No. 1)
No. 50-482-A, Decision of Atomic Safety and Licensing Appeal
Board, 19-20 (June 30, 1975).
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IV

RELIEF

A. The Obligation to Impose Appropriate License
Conditions and the Scope Thereof

_

The Hearing Board, by concluding that there was no situa-

tion inconsistent with the antitrust laws and no nexus between

any assumed situation and the activities under the Midland

license, never reached the issue of appropriate relief. We

have demonstrated above that the Hearing Board's findings as to

both the nonexistence of a situation inconsistent with the

antitrust laws and the lack of nexus are erroneous factually

and legally. It follows, therefore, that the Hearing Board's

failure to consider and impose license conditions appropriate

to remedy the situation, as required by Section 105c(6) , is

equally erroneous.

Section 105c (6) of the Atomic Energy Act comes into play

~

after a finding under Section 105c that license activities ,

would create or maintain a situation inconsistent with the

antitrust laws. It provides:

In the event the Commission's finding under para-
graph (5) is in the affirmative, the Commission
shall also consider, in dbtermining whether the
Ilcense should be issued or continued, such other
factors, including the need for power in the
affected area, as the Commission in its judgment
deems necessary to protect the public interest.
On the basis of its findings, the Commission shall
have the authority to issue or continue a license

'

as applied for, to rescind a license or amend it,
and to issue a license with such conditions as
it deems appropriate. (Emphasis added)

The Report by the Joint Committee on Atomic Energy on

.
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the 1970 amendments to the Atomic Energy Act sets out

authoritatively the role Congress intended for Section

105c (6) :

Paragraph (6) provides that if the Commission
finds "the activities under the license would
create or maintain a situation inconsistent with
the antitrust laws as specified in subsection
105a that the Commission "shall also consider,

~

in determining whether the license should be
issued or continued, such other factors, includ-
ing the need for power in the affected arec, as
the Commission in its. judgment deems necessary
to protect the public interest." On the basis
of all its findings -- the finding under paragrap'h
(5) and its findings under paragraph (6) -- the
Commission would have the authority "to issue
or continue a license as applied for, to refuse
to issue a license, to rescind a license or amend
it, and to issue a license with such conditions
as it deems appropriate." While the Commission-

has the flexibility to consider and weigh the
various interests and objectives which may be
involved, the committee does not expect that an

' ~

affirmativo finding under paragraph (5) would
normally need to be overridden by Commission
findings and actions under paragraph (6). The
Committee believes that, except in an extraordinary
situation,- Commission-imposed conditions should be
able to climinate the concerns entailed in any
affirmative finding under paragraph (5) while, at
the same time, accommodating the other public
interest concerns found pursuant to paragraph (6) .
Normally the committee expects the Commission's
actions under paragraph (5) and (6) will harmonize
both antitrust and such other public interest con-
siderations as may be involved. In connection
with the range of Commission discretion, the com-

'

mittee notes that pursuant to subsection 105a
the Commission may also take ,such licensing action
as it deems necessary in the event a licensee is
found actually to have violated any of the anti-
trust laws. Of course, in the event the Commission's
finding under paragraph (5) is in the negative, the
Commission need not take any further action regarding
antitrust under subsection 105c. S. Rep. No. 91-1247,
91st Cong. 2d Sess. (19 70) , H. R. Rep. No. 91-1470,
(1970) (Emphasis added).

It was the intent of Congress that the Commission impose

conditions to eliminate the concerns entailed in findings of
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antitrust inconsistency -- i.e. , conditions sufficient to

eliminate the situation inconsistent with the antitrust laws.
The sole exception to this mandate is an "extracedinary

situation." In the context of this prcceeding, however, there

is no contention that such extraordinary situation exists

and, thus, conditions must be imposed to insure that activi-

, ties under the Midland licenses do not maintain a situation'

inconsistent with the antitrust laws.

It is important to note that the question of relief

udner Section 105c(6) differs from the nexus question dis-

cussed above under Section 105c(5). Once the finding of nexus
'

'has been made -- i.e., that the license activities would

create or maintain a situation inconsistent with the antitrust
.

laws -- the focus shifts to the relief " appropriate" to

elimin' ate that situation. The only question to be considered

at this stage is one of appropriateness -- i.e., whether the

proposed license conditions are appropriate to eliminate the

situation inconsistent with the antitrust laws. That the

term " appropriate" is not a limit on the scope of~ relief

was made crystal clear by the Appeal Board decision in Wolf

Creek:.

Section 105c(6) simply directs the Commission
to place " appropriate" conditions on licenses-
where necessary to rectify anticompetitive
situations. This is an invocation of the Com-
mission's discretion not a limitation on its
powers. Had Congress wished to do the latter,
it would have said so in unmistakable terms.
Kansas Gas and Electric Co. and Kansas City
Power and Light Co. (Wolf Creek Generating
Station, Unit 1) No. 50-482-A, Decision of Atomic
Safety and Licensing Appeal Board, 26-56 June
30, 1975),

181

. -.



.

Mor ovar, it is equally . clear that " appropriate" license

conditions may reach every aspect of a utility's electrical

operations.

Competition in the electric power industry,
even more than the atomic power industry, was
so clearly a basic concern of Congress, and was
referred to so often during the legislative
history of the 1970 Amendments, that no cita-
tions are needed. [ Footnote omitted] It can-

further be presumed that Congress was familiar
with the laws of physics and the benefits flow-
ing from interconnection, pooling, reserve
sharing, and other practices of electric utili-
ties which would necessarily involve the output'
of the proposed nuclear generating facilities -

in question, and would thus be subject to any
provisions or conditions made a part of thei

license by the Commission. Alabama Power
Company (Joseph M. Farley Nuclear Plant, Units
1 & 2) AEC Dkt. Nos. 50-34 8A and 50-364A,
Memorandum and Order 14.16 (February 9, 1973)..

This is underscored by the memorandum of the Hearing Board

in the Louisiana Power and Light Co., Waterford Unit No. 3*

proceeding */, which makes clear that once a situation incon-
sistent with the antitrust laws has been found to exist, the

NRC has broad authority to impose conditions to eliminate such

situation.

In that proceeding the Department, the NRC Staff and

Louisiana Power and Light Co. (LP&L) agreed on appropriate

license conditions. **/ Intervenor municipal systems were

*/ Louisiana Power and Light Company (Waterford Steam Genera-
ting Station Unit No. 3) AEC Docket No. 50-382A, Memorandum of
Board with Respect to Appropriate License Conditions Which
Should be Attached to a Construction Permit Assuming Arguendo
a Situation Inconsistent with the Antitrust Laws, (October 24,
1974) (LP&L Hearing Board's Memorandum) .

**/ Essentially the agreed-upon conditions obligated the
Applicant to: (1) interconnect and share reserves with

,

Footnote continued
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dissatisfied with this agreed-upon relief, */ and the LP&L
,

Hearing Board ordered them to show cause why said relief

was not adequate, assuming arguendo ,that'the activities under

the Waterford Licenses would create or maintain a situation

inconsistent with the antitrust laws. After the show-cause

hearing, the LP&L Hearing Board issued a Memorandum in which

it found the agreed-upon relief inadequate and in which it

set forth its views with respect to an adequate set of

~

license conditions.

The LP&L Hearing Board formulated license conditions

which expanded and clarified the relief already agreed to by

.LP&L. **/ Since the LP&L Hearing Board went beyond the

license conditions already agreed to by LP&L, it necessarily

viewed all the relief provided for by its expanded conditions

as necessary to provide appropriate relief in the proceeding.

Moreover, by expanding the reserve sharing and wheeling

relief in the conditions beyond that originally- consented to

by LP&L, the LP&L Hearing Board necessarily rejected any

argument that the granting of some form of access to the

*/ Footnote continued
small systems on an equal-percentage basis; (2) engage in
unit power transactions;-(3) grant' access to future nuclear
facilities; (4; wheel power and plan and construct trans-
mission facilities for such wheeling; .and (5) sell power
and energy at wholesale.

*/ The cities alleged nine deficiencies in the proposed con-
ditions. 'LP&L Hearing " Board's Memorandum" at 12.

**/ Except in one regard, which led subsequently to the
Department's filing of an exception to the -Board's Initial
Decision (Dkt. No. 50-382A), November 14, 1974.
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nuclear unit applied for represents the limit of the NRC's

jurisdiction to impose license conditions under Section

105c. (See Brief for Applicant at 213-214).

The LP&L Hearing Board's Memorandum represents the first -

precedent under Section id5c on the appropriateness of license

conditions.

B. The Department's Proposed Relief

The Department urges that the Appeal Board condition

Applicant's license to construct and operate the Midland
.

nuclear facility in such a manner as to prevent Applicant's

continued monopolization of the relevant wholesale and retail

power markets in Michigan. Specifically, we recommend

as a condition to Applicant's utilization of power from the

Midland Units , that it be required to: (1) grant direct access

to the Mi'dland nuclear facility, (2). grant access to its high

voltage-transmission network and provide wheeling services
.

for both wnolesale power and coordinating power, (3) inter-

connect and share reserves on an equal percentage on

Gainesville principles, */ (4) sell bulk power at wholesale

to any utility engaging or proposing to engage in the_ sale !

electric power at. retail, and (5) notify each neighboring

utility that it will not directly or indirectly enter into

or adhere to any agreement or understanding to allocate,

'res trict , or divide the markets or territories for the sale ~

or exchange of electric power at wholesale.
;
;

\ |

| */ Gainesville Utilities Dept. v. Florida Power Corp., 40 FPC
_1227 (1968), 41 FPC 4 (1969) aff'd 402 U S 515 (1971).:

l
*
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In the aggregate, this relief will permit greater compe-

tition between Applicant and the smaller electric systems in

Michigan (both existing and potential). By providing the

small utility systems 'with more economical, alternative

sources of bulk power supply, heretofore foreclosed by

Applicant, the Department's proposed relief will alleviate

the situation in Michigan, which is clearly inconsistent with.

the antitrust laws and which will be maintained by the
,

Midland licenses. In short, the making available of options

other than buying at wholesale from Applicant or engaging

in small-scale, inefficient generation, will eliminate, in

substantial part,' the current anticompetitive situation in
'

Michigan.

1. Access to Nuclear Units

The Department proposes that Applicant be required to

offer the small Michigan utilities direct access by, at their

option, ownership participation and/or unit power purchases,

to the Midland facility and all future nuclear generating

plants for which an application is filed by Applicant during

the term of the instant license and any extensions thereof.-

It is clear that for the small utilities to remain competitive

! in the generation of electric power, access to the benefits

of low-cost nuclear power is vital. (Mayben, TR at 2649;

Brush, TR at 2354). Due to the relatively small size of the

cooperatives, municipals and other inves tor-owned utilities
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in the relevant area, it is not economically feasible for

them to construct a nuclear unit either individually or as

a group. (Brush, TR at 2292; Fletcher, TR at 4333)'.- Thus,

.without access, the small Michigan. utilities will be unable.

.

to utilize nuc' lear power, which is the lowest cost form of

new base load generation (in the' relevant market area) avail-
.

able for the foreseeable future. (Aymond, TR at 6353;

Wolfe, TR at 1721) .

.

2. Wheeling Services

We have demonstrated above that Applicant's transmis-

sion network is a " bottleneck" facility. Without . access

to wheeli.ng services the small Michigan utilities can neither

effectively coordinate among themselves nor obtain alterna-

tive supplies of bulk power. The Department, therefore,

recommends that Applicant be required to transmit bulk power

(either wholesale firm or coordinating. power) to, from,

between or among any utility (ies) with which Applicant is

or may be interconnected directly or indirectly, via the

transmission network of an interveding utility.

.

186

. -. . . ~
,



. . -. -. . . .. . --

-
.

4

3. Interconnect and Engage in Coordinating Transactions

Absent interconnection and coordination arrangements, even
~

the largest electric utility would find it. d.ifficult to justify

the installation of large base load generating uni ~ts, whether-

4

fossil or ndclear-fueled.- (Rogers ,' TR at 5545) . . Applicant
.

'

has recognized this fact by concluding, in 1964, that that
:

! nuclear generation would be feasible only if' it enteredfinto

! large third party interconnections. (Int. #1005; Wall

Deposition at 36-37) . Similarly, the small electric systems

in Michigan's Lower Peninsula must have access to the full
,
.

. range of coordinating service to even consider installation

^

of large-scale generation, such as nuclear' (Mayben, TR.,

at 2842). Moreover, unless the coordination arrangements

afforded.the small utilities are both.far reaching and on an

; equitable basis, access to the Midland facility may be '

j meaningless.

i'
Indeed, Consumers Power Company has the ability to

i nullify and advantages that Intervenors may obtain
from an Atomic Energy Commission order allowing
participation by denying access to transmission

| and coordination or by granting it on unfavorable
terms and conditions. -(Chayavadhanangkur PT at 19) .'

Coordination through reserve sharing is essential if an.

electric system-is to operate efficiently. (Muller, PT.at

19, 20; Wein, PT at 62; Helfman, PT at 34: Chayavadhanangkur,

; PT at'10, 13; Brush, TR. at 2217) . The ability to share

e reserves allows a system to decrease capital investment in

-generating facilities without sacrificing system reliabiiity,-
as: well' as- increase the size of generating facilities which

.
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can justifiably be installed on the interconnected system.

The advantages of emergency energy interchanges for all

participants thereto are well established. (Mayben, TR

at 2569; Chayavadhanangkur, PT at 10,18; Wein, PT at 62;

Muller, PT at 21; Aymond, TR 6637, 6257).

One of the principal methods by which a large electric

, system is able to negate benefits of interconnection to a

small system is to impose an inequitable reserve responsibility

upon the smaller system. For example, under the terms of the

interconnection agreement between Applicant and the City of

Holland, the City is required to maintain 45-48% reserves

'while Applicant,'as an equal member of the Michigan Pool,

maintains 15-20% reserves. (Chayavadhanangkur - PT at 21) .
'

If Holland were interconnected with Applicant on an equal

percentage or Gainesville basis it could sell 21 mw additional

firm power, whereas under the " Holland formula" it can market

only 1.5 mw of firm power more than it could on an isolated

basis. (Slemmer, TR at 8983 .8948). This is in sharp contrast

to the trend towards equal percentage reserves in-coordina-

tion agreements, (Rogers, TR at 5520) , particularly where the

utilities involved are of equal bargaining strength. (Mayben,

TR at 374 3-45) .

The Hearing Board notes that " sharing reserves on an

' equal percentage' basis does not always result in each party

receiving a benefit," (ID at 77), a conclusion with which

we agree but which has no relevance to the instant proceeding.
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The interconnection of the MC Pool, Coldwater.and Holland

with Applicant on an equal percentage reserve basis would

cause no degradation of Applicant's system' reliability and
.

in fact would result in a slight benefit to it. (Lundberg,

.PT at 21) ..
,

Maintenan'ce energy arrangements allow a utility system

to effectively maintain its generating units by provididg it

with the ability to engage in scheduled maintenance without

the fear that simultaneous outar's of other generating units

will-cause a loss of capac'ity on its system. As such',.it is

similar to emergency power and results in many of the same

benefits. (Muller PT at 21; Wein, PT at 62; Aymond, TR at

,

6257, 6637).

Econ'omy energy exchanges are important since they insure

that'the most efficient generation available will be utilized.

Moreover, each party in economy energy exchange benefits

from the transaction through a splitting of the savings.

(Wein, PT at 62; Muller, PT at 21; Aymond, TR at 6257; dolfe,

TR at 1590) .

4. Wholesale Sales
.

In light of Applicant's commitment on the record to

provide wholesale-for-resale firm power to all entities

engaging in or proposing to engage in the-sale of electric

power at retail (Reply Brief for Applicant at 77-78) , no

.further discussion of this issue is required.

.-
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5. Territorial Agreements

Simply, the Department's proposed relief would require

Applicant to notify all of its neighboring utility systems

that it will not adhere to any " gentleman's agreement."

Since Applicant's Chief Executive Officer has denied the

existence of such agreements, (Aymond, TR at 6045) , this

relief represents merely a publication of company policy

stated under oath in this proceeding. -

.
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V.

CONCLUSION

Since, as demonstrated above, the activities under the

Midland licenses will maintain a situation inconsistent with

the antitrust laws, we urge this. Appeal Board to condition

the Midland License so that antitrust inconsistent situation

is remedied in accordance with'the principles set out in

Section'V of this Brief.

Respectfully submitted,
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