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Phe Vet inohouse bricf bhas diwonstrited that it
be ool amaurcnt i an o incredible as it likes us to balicve
a 1.0C ig -- and hoth arguments are without founcation.
rirst. of all, the myth of any scnsible or reason-
a2l le clair of »roprietary has becn exposed; it is clear
thot Loestinghouse is taking the position that it is entitled
te. vithhold the subkject rerorost without reacrd to their
¢eerceter, o Sy heeause it elairs on aura of confiden-

Liality, At poce 4 of its Brief, vWestinahouse slates:

Ver o deacriviieon of the reports which are the subject of
it renditrg rotter, sce footnote 1, pace 2 of the Vestinag-
far shicus !x.'f daked Jendary 1%, 1972, herezfter roferrea to
e B "'ux" Frict,
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"1f inquirv is to be made intc the pro-
prictary natters of the renorts, the

test to be applicd s whoether thle paterpiag
s custorarily held in conficdence Ly the

originator. . ."
I’nd, although Vestinghouse adwits that the Beard recuested

it to file and serve arguments and supportinc data (V. Br,,

1. 2), it is clear that no supporting data has Leer supplied.
Thus, the Veiserann affidavit is no rore than 2 statement of
the lecal test asserted by Westinghouse. Mr, Voiserann's
rerarls are  nothing more than in the natur: of "sworn
lecal { atimony.,”
FYorcover, vwhen ence reviews the corigiral Certifi-
collon of Questions to the MAppeal Beard dated Pucust 18,
1971, the staterents rmade by the Beard with respeet to the
test of proprietary clearly rejcct out of hand the Vestina-
Louse test, Thus the Teard stated (and later adrmitted the
obviove that the statement was without any underlying cviden-
tiary suppoal or developed al a hecaring) s
"The information seems clearly to have bLcen
the rreduct of Vestinchouse research ¢nd
developrent, and Vestinohousce corpetiters
would seer lilkely to rcap at least voirre
advantaces {rom the disclosurc of the
raterial." (August 18, 1971 Certification,
pace 5.)
‘hus, on its Motion for Reconsideration, Westinchouse asserits

o deael tont which coces even further than the Foard went in

Avgnd
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Morcover, when one understands that the Appcal Ecerc
in its Memorandum and Order of Scptember 21, 1971 erronccousiy
concluded that the Board had madc an evidentiary jucgment as
to Lhe Jssuce of proprictary, the Poard propptly dssued a sub-
peona Lo Vestinchouse and ordered & hearina on the merits of
the cloir. Vestinghovce's Drief essentially argues that at
such o hearing, no onc could dispute the aura of confiden-
tiality and o as a matter of law, it is entitled to relief
now bhefore the hearine. In order for Westinghousce to prevail
rov, it must be correct in its lecal test (vhich it is not)
aned Ll Vedsoaomn Affidavit must he uncontestoed (which it is
not).,

Viecwed in the proper context, the writing of the
Vertinchouse Lrief as well as the requirement upon Inter-
venors Lo prepare and file this Brief has bheen a waste of
time. Ve ore now more than eight months after the origiral
claiw ¢l proprictary and as a result of mancuvers 'nd ohfus-
cativi by Vestinchouse, we are at o point vherce the icnue
rencinine (and indeed the only issue raiscd by the Vestine-
houre clair sore ronths ago) is whether, in fact, (a) the
inforyiration c¢entained in the reports is protectable; (b)
vhether, if protectable, its release would result in a
defined cormpetitive injury to Westinchouse; and (¢) essuming

& positive ansver as to the first two iters, it is in the
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public interest,? uron appropriate balancing to sustain the
claim of proprietary.

Westinchouse ignores the applicable law and tries
to foster and shape a test of proprietary insupportable as
amatter of law and, in fact, a test resulting in Westing-
heuse being the judge of jts own causc.

we shall denornstrate below that the appropriate
test as to whether information is proprietary encompasses
an cxarination of the information itself, its relationship
to the open literature, the competitive effect, if any, of
iLe disclosure and the public interest in having the infor-
ration availabhle for public serutiny. Acceordingly, vhether
thie appronriate test is the traditionasl common law privi-
Jeve of protecting trade secrcts (the test we believe appro-
priate), or vhether the test is a function of an interrreta-
tion of the ¥Freeder of Inforration Act, the results are

jorallel., That is, Westinghouse may not gain the protection

3
in this conncetion, ve call attention to the Apreal Peoard's
deoisior of Sfoplenber 21, 1971 at paae 9 vwhere it states:

"In cither cere, In considering @ reoucst for nro-
ductior: of rrorrietary information, the Licensing
Bomd sheuld weich the detrirentel effects ~f dis-

clesure avainst the ceronstrated nced tor produc-
tion." (I'rphasis supplied.)
Jt is clcar that the Decard can weigh nothing without a
hearimg.
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it sceks without a factual examination of the infermation
itsclf and the cffect of its disclosure vel non.

Rlthoush Westinghouse spends an inordinate amount
of tiwe in its Brief arguing for a demonstration of good
cause, relevance, and need, the only issues bhefore the Board
arc the appropriate test of proprietary and the timing of a
hearine as to the merits of Westinchouse's claim of privi-
lene pursuant to that test.

There can ke no auestion that the reports souaht
are relevant., The reports deal with a gencric area of
nuclear safetv, that is, iodine spray reroval systens and
chenical additives thereto; and it is clear that Intervenors
are not sceking the documents to make a comparative investi-
gation. This was made clear in our December 10, 1971
Renponse to Westinchousce's Motion to Quash.,

Morcover, both the Poard and the Zppeal Board have
alrcady held that the rcports are relevant., Thus the Board
in its Certification of August 18, 19/1 stoted 2t page 4:

“"There can be no serious gucstion of
relerance in this case [with respect to
the subject docurents). . ."
And the ?ppeal Board stated at page 3 in its Scptember 21,
197) Order:
"If the applicont sustains its hurden of

proof in this reagard, it will have satis-
ficd those reaquircirents ond 1t will hLe

unnceceseary to consider the sproy nyscer

o1 @nothcr recactor as propoucd by Intor-
vennr,"
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Thg corollary of the Appcal Board's sLatémcnt supperts our
position that one of the rethods available to Intervenors
to demonstrate that Applicant has not sustaincd its burden
is to chow a contrary conclusion by another vendor. This
can Lo done without making any comparisons but bv merely
challencing the conclysions of Applicant by the introduc-
tion of a co. “rary position.

Viewved in this light, cucstions of aood causce and
relevince have already been decided in favor of Intevvenors.
Incofar as need is concerncd, we have two corments to rale,

Firel of all, br. Cordon Lurley, the eminent
auihe ity on icdine eprav renoval at the Atoric Encrgy Com-
wissicn, testified in the Point Beach proceeding with recpect
to the Jocuments under consideration here that as a wccicen-
tist, in order to have a completé and-total understandinc of
the icdine spray removal system, it was necessary (i.e., necd)
to have wecenn fo the Bestinghouse reporta here elaired
proprictiey in addition to the open literaturc. Thus, Dr,
Burlev vas asked the folloving gquestions and gave the follow-
ing ancvors at paces 2194-95 of the Transcript in the Point
Rewch proceedine, Decket No. 50-301:

535 o, that is not my cuestion.

In your responsibilitv as in charye of thics

acnoralized proarvan, jodipe cprav oy mpoval,

S
'
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you are continuing to upcate your Inowledge
of that. Have YOuU restricted yourself in
your thinking, in understanding this whole
field, to just the open literature or
have you also considered the Westinghouse
and B&W worl:?

A, 1 have considered all the DuW and Westing-
house reportsg inscfar as they apply 1o their
particular syster,

Q. Now, if I had need Or a scientist had need
to make a thorough understanding of the state
of the art as of today, to try to review
judarents made by the AnC or various of the
vendors, would it be valuabhlc to have, in
addition to the open literature, the informa-
tion contained in the Westinghouse ang Baw
reports, if I wanted to have a total under-
standing?

A, I would say yes,

Insofar as "neea® for the document: g concerned,
Intervenors contend that they are entitled to have access to
infornation at least as great as was available to other per-

Sons whose opinions and viewpoints are being considercd in

this Pcaring, Moreover, because of the naturc of a publije
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hearinru, Intervenors are entitled to all assistance and
information which is relevant, so that their case can be
prepared in a rcasonable manner of their choosing. Finally,
if Dr. BEurley would like all of the information to be used
in his analysis, then the Intervenors can be accorded no

lesser right.

cecondly, we believe the question cof need is a
ctraw man. If the reason supporting a decision of no need
je thit the inforpation is available in the public litera-
ture (un argurcent made by Westinghouse and apparcently
adopte? by the keard), it follows under the correct test of
propriciary that the material is not protectzble because of
the fact that it is duplicated in the public literature.

Once relevance has been deronstrated (and we
believe it has been), the question of need falls by the way-
wide.  Yhus, of need is at issue, we believe that the recali=-
+ice ~f the situation and Dr. RPurley's testirony satisfies
the rcocuircments; on the other hand, under our view of the
law, if we losc upon the issue of necd because the informa-
tion is duplicated in public literature, Westinghouse mwust

lone its position because information in the public dorain



cannot be proprintary.3

Jrjnc1jv, we would point out that if Frecdom of Information
sct jrinciples ore to be applied in this proceeding, the
aucstion of need is totally irrelevant. The Act does not
place anv burden to demonstrate a neeé for the information
uyon the requesting party. See Washington v, Cameron,

411 1'.2d €96, 705 (D.C. Cir. 19€9) where thec Court stated:

. + «Under the Freedom of Information Act, any
rember of the public is entitled to have [the
information] without regard to need."

It vould be o curious application of caquitv that Intcrvenors
vould Lo entitled to the information if they wade a Pree-
dow  of Inforeration Act recuest without a showing of neced,
vihcreas dn @ heoring where Intervenors have a volid inter-
¢et to protect, they are limited in their access to infor-
rotion by a rore stringent standard. This line of argu-
ment obwviously reveals the suspicion that if the Rules of
Praciice in FParl 2 attempt to embody Freedom of Information
Jct jrinciples, vhile, in effect, engraftincg an amendment,
then they arc illegal. We would also point out in passing
that the Frecedorm of Information Act places the burden of
proeo’ with recspect te withholdine informaticn upon the
acency or the holder of the inforration., 5 U.S.C., §552
(a) (..) (1972). Thus, to the extent that the Rules of
Prociiece or FPart 9 switch that burden around by placina an
affivwative obligyation upon Interverors, the Rules of
F'racircee ar lart 92 must fall. We roise these points only
to sveport our argument that the "nced" issue is a red
herring. lowever, we also state that if the Board bottors
a decigion in favor of Vestinghouse upon the basis of

necd and burden of proof contrary to the Frcedom of Infor-
mativn Aelt, o curious, and, we belicve, illcgal result
will have been reached.
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THE FRPEDOM OF INFORMATION ACT IS TINAPPLICARLE.
THE PPPROTRIATE TEST FOR PPOPRIETARY PEQUIRES
THL CLAIMANT OF THE PRIVILEGE TO PROVY THIT
THE INTORMATION SOUCHET TO BE WITHHELD IS A
TRADE SECRLT UNAVAILABLE TO OTFEPS SKILLED IN
THE PRT, THAT ITS RELEASE WOULD HAVE A DEFINED
AND FERIOUS COMPETITIVE INJURY TO THE CLAIMANT
AKD THAT ON BALANCE (ASSUMING SUCH INJURY) THE
WITEHOLDINCG CF PRODUCTION IS IN THE FUBLIC INTEREST

The Freedom of Iuformation Act applies when core
secks docurents from an agency as a matter of right and not
in the context of a litigated matter. While the I'reedon of
Inforration Act may give Intervenors rights to scek infor-
mation (vhether they are within or withoub/acolnittrioqfctr%%') , the
matter under discuscion here is a discovery pattcer wherein
Intervenors moved for relevant information in the hands of a
non-p&érty witness pursuant to traditional and common law
princinles of fairness,

Intervenors' Motion and the loard's issuance of
the subboena was rade pursuant to section 2.720 of Part 2

of the Pulcs of Practice. That section states in pertinent

part that:

"The efficer to whor applicaticn is made
ray reaquire a chowing of general relevance
of the testirony or evidence soucht, and
may withhold the subpocna if such a show-
ing is not wade, but he shall not attewpt

to dctermine the admiscibility of evidence."

The subpocna was issued hecause a specific showing of rele-

vance vas made and acknowledged by the PoardX* Moreover, the

e — a—— e ———— o —————————

i
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Poard may never have to determine admissibility since Inter-
venors at the moment are only recuesting that the reports be
produced and thaot Intervenors be perritted to use them in
the context of cross-examination. The guastion of admis-
sibility will only arise if Intervencrs at a later date
choosc *o introduce the reports or a part thereof into evi-
dence.

Section 2.720 permits the person subpoenaed very
limited rights,  Thus, he may move to guash or modify the
subpocna 3f it is unreasonable and requires evidence not
rclevent to any matter at issue, or he may ask for the sub-
poena te be eenditioned on just and reasonable terms.
Vestinchouse has not taken either of these routes but rather
is trying tc exclude altogether all of the reports.

The subpoena has not hcen deronstrated to bhe
unrecaconable, although Westinghouse has made the bare claim.
1t is no burden npon Kestinghouse to produce the informa-
tion, and, in fact, all it has to do is mail the reports to
Intervenors, Wce cannot see any basis for a claim of .
uniccsonakleness, Additionally, Westinghouse has not
asled for a denial of the subpoena upon any conditions,
such ¢35, for cxarple, that the persons rresent during the
hearing when the reports are used are sworn to secrecy.
Westinahouse porely makes the broad clair that it is o
poverful factor ir the nuclear industry and just docs not

want snykedy poking arcund in its business.
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It is well known that the specific secticn under
discucrsion, that is, scction 2.720, is almost a chinese
copy of Federal Rule of Civil Procedure 45 dealing with sub-
pocnat,  Under the Federal Rules of Civil Procedure, the
burden of proving that a subpocna is oppressive or unreason-
able is upon the party to whom the subpoena is directed.
Coodi i v, U.&., 369 F.2d 166-169 (9th Cir. 1966). Tndecd,

a sulvoena can onlv be cuashed upon a showing that it is

unrceconahle or oppressive.4 Ibid; and Sullivan v. Dickson,

283 .20 725 (9th Cir. 196€0). lMoreover, the burden is
particalarly heave to support a wotion to quash as contrasted

to comve vore limited protection. lorizons TilLaniur Corp. v,

Porion Corpany, 290 F.2d4 421, 425-6 (9th Cir. 1961) (a case
viiich vacated un order gquashing a subpoena and ordered
prodoctien even though the material sought was "trade sccrets®

and won sought by a competitor); Westinghouse Flectric

Insolor oo there is any burden or oppressiveness in requir-
ine Vostinghonse to submit the reports to Intcrvenors, ve
call ttention to the testirony of Mr. Veiserann cviven at
the Netiorn LECCS Hearings, Docket No. PM=-50-1 (Tr. 3828-
3839) that Vestinchouse has a gencral policy of recularly
reloocine reports claimed proprictary in the ordinary
cous o of its buniness, albeit pursuant to protective agrece-
ments.  The burden Westinghouse claims is chviously that
InLlervenors coouest the reports without cutering inte a
prosrictary acreement, Viewed in this light, the lurden
aruui nt is no rore than additional but transparent suppert
for Westinohouse's contrived lecal test on propriectary,
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Corporation v, City of Burlington, Verront, 351 F.2d 762,

767 (D.C. Cir. 1965); and 5 Moore's Federal Prectice,

par. 45,05,

Westinchouse thus argues that relecose of informa-

tion in the face of a claim of propreitary is oppressive.

If it fails to make proof (which it has), the Westing-

house rotion must be rejected,

At cormon law, persons who have developed unique

inforiation, that is, information in the naturc of a trade

seercel, vere centitled to appropriatce protective measures

in connccetion with its release during the course of litiga-

- Theire vas and is no absolute right to withhold infor-

ration rolavant

and necessary to a hearina, and the most a

party sul poenaed could claim is that it is entitled to some

in carcra relief or some procedure whareby competitors are

“Worn to sccrecy and agree not to use the information dis-

cloncd, The wost Westinghouse could ever gain, if jt

5 suecessful in jts motion and is permitted to submit

factual support, is some form of in carera protection. Sec

Cohnand zuetman, rec v. Scorieber: In Camera snd the ndmin-

Astrative Acencv, %6 Geo. L.J. 451 (1068).5

&

Sev also footnote 13 at page 28 of the w
1t is obvious that Westinghouse i ae

" legal arqument ,

es*tirqghouse Lrief.
‘are of the lack of

SRR STt o) Vim
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Our lecal position is quite simple. Under the
applicable law, unless Westinghouse can dermcnstrate that its
informotion is in the nature of a trade secrrnt, that dis-
closure of the tiade secret would create a scrious and
dircet competitive injury to Westinghouse, and that on
balance the public interest would be served by withhelding

the information, the documents must be produced forthwith.

A. Trade fecret - Proprietary
Ir order to be a trade secret and entitled to pro-
teetion, the information must exhibit a quantum of novelty
and ociainalityv, be unpublished elscvhere, and provide a

ot itive advantoge over compoelilors who do not know or

There are three well recognized tests applicable
to the matter at issue. Proof that Vestinghouse falls into
any onc of the catecocries is sufficicnt to reject the claim
of proprictary. 1n fact, the docurents at issue fall into all

4 F
three cateoerics., These arc:

oln the statirnqg of the applicable lcucal test, Intervcnors are
also sctting forth a factual argument in the nature of ad-
missicns by the Regulatory Staff and Westinchouse, albeit in
othey proccedings, We make this factual shoving not Lecause
we be liceve the Board can decide the matter (unless jt rejects
the Lectinaghous2 argument) without a hearing. PRather, we
make (his arcurent to demonstrate that the "facts" contained
in the Lweisemarn Affidavit are not representative of the con-
trolline facts and are hotly contestod. We helieve, hovever,
that the facets which ve have submitt - d are in the naturce of
admi: cdons agoadnet Voo tinehonse and @ he Pegulatory Staflf and
thus rov be woed by Lhe Poard to rul.. against Vestinahouse

on LU rerits and witlhout o hearing.
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1. Matters of public knowledao or 0f gereral know-

ledge in an industry cannot be appropriatce! Ly one as his
fecret, and widespread publication and advertising will des-
troy any right of action to preserve as 4 secret that which
is disclosed, (The starting point is always whether, in

fac', the irformation is a trade scceret, Van Froducts Ce,
Yo feroral veldine, 147 U.5.P.Q. 221,

229 (Penn, Sun., Ct.
W.h o 1965),)

2. To have a protectable trade secret, a techno-

loa cal developrent or discovery must constitute a contribu-
tion bevond Mplication of mere ordinary skill. Thus, it
must e of a charactor which doer not oceur to persens in

witlh knowlcdge of the state of the

cennot Le cvolved by

the trade art or vhich

those skilled in the art from the theo-
retical desev iption of the proecus, or corpilation or com-
pend i of intorpation or knowledue, Sarlkes Tarzian Inc, v,

:{:'BS,‘“‘..-!_-’-’:E'.i-fl-'..--—u’.c—.—' '66 l:‘.supp. 250' 255-259 (S.D-Cﬂlo
1958) .

3. Technologv published bv third

narties in
the Jiteratur  or matters generally known or known and used
by ¢thirrs in the industry are not protecta..le, Sarkes
%nvinw ELL TR S

‘ ity et

A siiple exploration will demonstrite that westing=-
house fails te meot any of these wel] recoonized tests of



Lrade ueerel=propriectary.

First of all, Westinghouse disserinates the subject
reports broadly to the utility industry and to the Atomic
Encray Commission, The Atomic Encray Commission regularly
confers with national laboratories in the course of its busi-
nesc vhich provide a further disserination of the informa-
tion. Morcover, as Mr. Weisemann testified at the llaticnal
] CCS learings, Vestinghouse regularly submits reports
claired propreitary to potential purchasers, that is,
utilitics who arc evaluating whether to purchasc a Vesting-
bhew e yeactour eor a corvetitor's reactor, (fee generally
Woegnen oonn Lestioony, Docket #M-50-1, Tr, 3693-3922.) Vest-
inchouse is charaed with the knowledae that utilities are
nalinn evaluations in order to determine which reactor they
will purchase, and Westinaghouse is as a matter of law charaoed

that the loaical consequenrce of its business practices.

he information containced within the subject reports
are patiere of ¢eneral knowledge, are known and uscd by
othere in the industry and werc not developed by Westing-
house. Morecover, anyonc with the knowledge of the state of
the art could repreduce the information conteined in the
reports claimed proprietary from the description of the

proce. &oor from a cempilation of publiely available infor-

ol o il l'iulv,']n'(!l'u-.
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The reports under consideration here were the
subject of discussion with Dr. Gordon Burley during his
Cross-cxamination at the Point Beach proceeding (Docket No,
50-301). At that proceeding, Dr. Burley was asked whether
the information contained in the subject reports was unique,
specifically developed by Westinghouse, or novel in a
seientific sonce, or, given first principles, one skilled in
the mt could rol derive the information contained in the
reperte,  With respect to each matter, Dr. Eurley said "no"
and pointed out that much, if not all, the information con-
tained in the reports was available in one form or another
an the public literature.’ cee transcript of proceedings

of Jirvary 8, 1972 in the I'oeint Beach procacding, Docket

Durine pr, burlev's crocs=cxamination, WCAPY 7198-I, entitled
"Lvaluations of I'rotective Coatings for Usc in Peactor
Conté inuent” was rot discussed. lowever, it is clear that
1f he had been asled the same questions about that report
«8 he was askoed alout WCAP 7153-L and WCAP 7499-L, he would
have core to the sare conclusions, that is, that there is
no discovery or novelty contained in WCAP 7198-L and that
any jrrson skilled in the trade could duplicate the infor-
maticn contained therein. See OPKL-TM-3104, "Fvaluation of
Lurcess-Ferbes Taint Corpany Trotective Cecatings for liuclear
Plant 7erlication,” January 1°71; ORML-TM-2412 Fart v,
"Berian Coneide rations for Feactor Contoinnent 'pray Sys-
tens: Motective Coalings Tests": and "Nucleor Yafety Pro-
granm sinual Provress Peport: for the pericd conding Decen-
Ler 31, 1969, O1'L-4511 (March, 1970);: and & similar

repori for tha yvear ending Decerbor 31, 1970, OPLL-4GA7
(Fay 1971), all of which are public documents eentainina
Puch, if uot all, of the so=-called "uceret® in“ormat ion

in W 71984,
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No. 50-301, Tr. 2170-74, 2178-85 and 2192-95,°

We refer the Board to a series of cases and law

revicyv articles which support the positions taken here{g.

Sce FCC v, fchricher, 381 U.S. 279 (1965); Lear v. Atkins,

395 1.8, 653 ()969); Kane, Limitations on the Law of 'Trade

Scereis. 53, No. 3 Journal of the Patent Office Ffocicty 162

e —— -

(March 1971) and ceses cited therein; CGellhorn, The Treat-

ment of Confidentiazl Inforrmation by the Federal Trade Comr-

missicn: TFre-trial Practices, 36 Univ. of Chi. L. Rev. 113,

119 (1968-1969); Cellhorn, The Treatment of Confidential

Inforrotion by the Federal Trade Cornicsicon: ''he Hearino,

PIG Uy ba. L Reve 401 (1268); Cohn & Zuckman, 1PCC v,

febriclory Ip Comera & _the Administrotive Aconcy, Geo.

L. J. 451, 462-4 (1968} & 20 Administrative I.. NRev. MArticles
beginning at pages 1, 49, 55, 249, 455 (1967-68).

P, Competitive Injury

If Vestinghouse is successful in making a factual
showino of proprietary within the lirmits of the test set

forth in A, above, it must then demonstrate that releasce

8
Fey convenience of the Roard, these transcript pages are

repwaduced hercto as Exhibit A, Counsel for Westinahouse
was prosent cduring Dr, Burley's cross-examnination and

did net choosce to question him on this issue. According-
ly, Vestinghouse has already had "a day in court."

»

" v
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of the protectable information would result in clearly
defined, se:ious competitive injury. The loeic of this
regiirement is inescapable., A privilege whic- prevents
the free and open consideration of information is te be
Ditrrowly conitrus? Lo protect only valid interests f the
helder or oriuinator of the information. The privileae
thus attachces in order to protect the holder or originator
in a?vance fron injury which may later prove to be irrepar-
able if the informatisn is disc'osed, It follows, therefore,
thet trade sccret inforration, the disclosurc of which for
one reason or annther would not result in anv injury, is
hot pratectalle sinee, as a matter of law, the holder or
crigopator decs not need the elaim of privileae to protect
hir from injury,

It is our position that Westinchouse must deron-
strote that the claired proprietary information is of a
hature so sentitive that its release would result in a
clcarly defin-a injurv to Westinghouse in the marketplace,
Vestinahoune asnserts that conclusien in the Weicemar:.
MUic it but nates no effort to off+r the Roard or the
partios any supporting data vpon vhich to annlyze the con-

clusion. Seo o case directly in point, rec Vs _Schreiber,

381 .8, 279, 295 (1965) where the Suprers Ceourt in on

lfenteal situation rejected the armmrent of the person
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subpocracd and stated: "Nco factual showine was mrade; there

was only the nrquwcnt.'g Thus the araument contained in

the voiserann Mffidavit, that is, thot the information is
confidential ond that its relecasce would involve compctitive
injur, was made by fchreiker some ycars earlier. The

Suproime Court affirmed the FCC's rejecticn of the Echreiber

arguncnt, 381 U.S8. at p. 295-296. fee alsgo Gellhorn, cop.

cit. vera, 116 Univ. of Pa. L. Rev, at pp. 411-422,

Upor brearing, if Vestinghousec chooses to introduce
evidonee, the teost of competitive injury is rigorous and
the Lonvden i voon the elairant of the privilege., Davis,

Aevirpooctrative Low, section 8,09,  The test ig that one must

dewer- trate thal a elearly defined and sericus injury to his

9
rs o ratter of fact, it is obvious that Westinchouse is

very chary to wake such proof since their lcoal test is

frar « solely in terms of the conficdential nature of the

infe et ian, In o sepse, thercfore, the Wertinghouse test

v ceneastent . tm the one hanpd, it uraes that Lthe release
of dnbvapatiop would result in corpatitive injury but on the
otle  hapd, it corefully avoids making any proof in support
of that hlond acsoertion,  Cawparce poraaraph: 8(a) (L) (¢) of
the Vidoopann Affidavit with the claterent of the lecal

test ot paces 4, 22, 23 and 24, Westinchousc Brief, where
Viest nohouse asserts that the gquestion of whether the reports
are epricetary should be resolved solelv by exswination of
vhet cx the docunents are customarily held in confidence by
Vest ipvhouse, 1t does not follow that disclosurce of informa=-
tion in docuronts custenarily held in confidence will aute-
mati :lly recult in corpetitive injury to “estinohouse or
coppobitive advontece to any of its cormpetitors. Thus, cven
urs e Yeotipghouse test, one mutt analyze the corpeti-
LAY A Dt
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business would result from public disclosure of the infor-
motion souahit and, therefore, good cause exists for hold-

ing such information confidential, Craber Mé~, Co. v. Dixon,

223 P.tupp. 1020, 1023 (D.C. D.C. 1963) cited with approval
ly the Suprene Court in Schreiker, 381 U.S, 279, 293, n. 26.
(sce @lco the excellent discussion in Cohn & Zuclman,

oo, eit., supra, 56, Geo. L. J. at 462-C4 and thc cases

cited therein,)

¢. WVithholdino of Inforiration In Mot In the Fublic
inpter:est

I vpen bearing Westinghouse deponsilrates that the
inforrvation contained in the reports rises to the height of
a Lraove sceret and proves that releasc of the information
vould result in a clearly defined, serious competitive
injury, Westinghouse must also prove that the public policy
lor fice and open hearing is not subserved by the withholding
«f Lhe inforrition.

we: hove carlier alluded to the Appeal loard's
temorondun and Order of September 21, 1971, which correctly
stateors that a balancing test is required in the production
! information claimed proprietary. Scec Merorandum of
Lyppeal Poard in Docket No. 50-329 and No. 50-330, Septem-
ber 2), 1971 at page 9. All of the law review articles

cited above and ¥CC v, Schreiber supports that position,

piucs the position that private intere:t is nol to bhe accorded
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any yreat weight when the public interest is clearly

dedaned and rrportant. We urge the Poard te review the
principles crhbodied in those authorities.

Ve would add the following.

1. The AEC is required to hold a public hearing
at the censtruction permit stage. The lecislative history
of the 1962 r’mendment to the Atomic Fnergy Act makes it
clear that o construction permit hearing was made mandatory
becance of a Conaressional deterwination that the public

sihould be fully informed about nuclear safety, Additionally,

Conurenss sct forth a2 policy concerning the release of
seientific infoiuwation, which pelicy is contained in Section
141 eof the Pct. 1In pertinent part, this section provides
that the following principle shall govern the Commission in
the roelease of information: !
“Ie dissemination of seientifie and
technical inforration rclating to atomiec
cnercy should be permitted and encouraged
€0 as to provide thot free interchange of
ideas and criticisr which is essential to
scientific and industrial prouaress and
public understandine and to enlarce the
fund of technical information."
The pablice policy at stake here is that declared by Congress
when it provided for mandatory public hearinus encouraging
the free diceemination of information. The privatc interest
at st ke here in that of Westinghouse which claims, without

factu 1l support, that its informatior, acknowledged to Le
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availeble in the public literature, must be kept sccret

Lecause it has determined that it should bear the stamp of

confidentiality. The motivation bebind the Westinghouse
claim is not clear. However, a comparison of the interest
it sechs to protect, bhased upon the stete of the record,
vith the rrinciples inherent in the public policv toward
public dirclocure clearly demonstrates that the VWestinghouse
jonition is oross.

While ve acknowledge that under certain, narrowly
defined cireurctances a trode secret having sionificant com-
poetitive cdvantacge ray be go protectahle that its disclosure
would not be in the public interest, we fail to sec, how-
cver, bow the subject reports fall into such a category.

2. Morveover, in light of Lhe acknowlcocdeyed com:-
petitive sitvation in the reactor-vendor marlcetplace and
arsun‘r that the documents arc trade secrets and that
their release would create a corpetitive disudvantage to
Westinghoure, we contend that it is in the public interest

LO O 09,

An additional, well recoanized publie policy of

the thated States b issuce here i the enhancenent of compet i=

tion. 'This princinle is cnbodicd in the Shermen Antitrust Act

and judicial nrececdent. 15 U.S.C. 991 and 2 (1972); Lear v.
Mkivs, 395 UG, 653, 677 (1969) (concurrina opinion of

Justicoes laci: and Douclos and the Chief Justice).
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It is our position that the dominance of Westinghouse in
the rcactor marketplace is such that it is in the publié
interoet to release the subject reports even if their dis-
closvre would result in competitive injury to Westinchouse
and the reports are trade secrets., Stated another way, this
Foard ray not uphold Vestinahouse's private interest if in

doing no it enhances Vestinahouse's apparent ronopolistic

in the reactor industry deronstrate that Westinghouse is far
and away the leader of the industry., Dependiny upon an
onelviic of the acographic and product markeis, Weslinghouse
oy ver well have and he excreising illecal meoply
Jover in violoetion of section 2 of the Shermon Act.

As of the end of the calendar year 1971, of the
four wmajor reactor-verdors accounting for alrost 99 percent
of th» rcactor-vendor market, Westinchouse bad a commanding
compelitive position, As of the end of 1971, Westinghouse
had 41 reactor units operable, under cénstruction, or on

ey, accounting for 41,806 Me, 1ts threo competitors

The information and statistics used in thie portion of the
Briof are taken from published statisties of units oper-
ablo, under construction, or on order published by the

ALC buavisicon of Industrial Participation.

pariclL povcr.,
Public reports by the AECloof rarkcoet statistics
\
|
\
\
\
\
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ere in the following position: B&W had 16 units operable or
under construction, accounting for 13,430 MWe; Combustion
I'ngincering had 13 reactor units operable, under construc-
tion, or on order, accounting for 11,570 MVe; while CF had
A3 units operable, underconstruction, cr on order, account-
in¢ for 36,183 Mie,

I1f the product market, in anti-trust terms, was
PURs and DURs, Westinchouse maintains 41 percent of the
varket,  lNowever, there is ample authoritv that the relevant

product market is PWPs (See U.S. v. DuPont De Memours & Co.,

351 u.s. 377 (195%)), in which event Westinghouse's share

of the rarlet of units operable, under construction, or on
order ac of the end of the calendar veor 197)1 is 63 percent.,
1o denunstrate the recent surge of Westinchouse in the mar-
ket, one nced only look at the repérted sales of Westing-
house for the period ended September 30, 1971. During that
ninc-ronth period, Vestinghouse sold 11 reactors with Mwe
valw ol 10,704, vhile Combuntion Enaincerineg sold none, B&W
sold 2 ior o 1,800 "We value, and CF sold 4 with a M¥e valuce
of 4,459, Again, if one assumes that the relevant market is
'vPs and DYPg, Westinghouse has approximately 63 perceﬁt of
the rarket; or in other words, a percentave of the broadcst
parket identical to its percentage of the PWR market through

the «nd of 1971, Morcover, when one looks merely at the PWR
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saler for the period ended September 30, 1971, Westing-
house'ss sharr - :he rarket is a commanding and ronopolistic
€6 pcrcent., See the famous opinion of Learncd Hand, U.S., v.

Aluminum Co. of Arerica, 148 F.2d 416 (2d Cir. 1945).

We end this portion of the brief 'y asking the
Board the following questions. If competition is a healthy
and o necessary inqgredient to nuclear safety, should this
Boarde permit Westinghouse successfully to make a claim of
propm jctory under circumstances wherein the Poard will be
arsisting Jestinchouse in raintainino a competitive strangle-
hold on the marltetplace? Or should this Board in the public
interent and given the public policy of frec and open lhicar-
ings ans well as the policy of competition erbodiecd in the

Cherpan 7Zptitrust Act reject the Westinghousa clm’n?11

hyo ¢:11 the Roard's attention to paracraph 8 of Exhibit B
hevete, 7his I'kxhibit is the normel form of protective

am copent comsonly used by Vestinchouse in connection with
it: ciraiws of proprietary. (See testirony of Weiscomann,
Dorlct RM=50-1, Tr., 3844-3848.) The agrccrent requires
persons who are consultants to Westinahous to promise
nevor to work for or represent a competitor, Thus the very
usie ol the proprictary agreement. 15 an ant i-compet) tive

JdCi ,

!
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EVEN IF THE TEST TO BE APPLIED TO
DETERMINE PROPRIETARY IS THE TEST
EMBODIED IN THE FREEDOM OF INFORMATION
ACT, WESTINGHOUSE MUST NEVERTHELESS
PROVE THAT T''® INFORMATION IS OF A
UNIQUFE OR SPEC '~ . CHARACTER IN TiE
NATUKE OF A TRALE SECRET, THAT RELEASE
OF "HE INFORMATION WOULD RESULT IN A
COMPETITIVE DISADVANTAGE AND THA' THE
PUBLIC INTERCST IS NOT COMPROMISED BY
WITHHOLDING THE INFORMATION

We do not see that the test embodied in the Freedom
of Information Act is significantly different from the common
law test which we have discussed in the previous section.

T"he only difference might be that any requirement of need
for doenwments is cxpressly climinated and that the Freedom
of Information Act statutorily codifies the fact .nat the

12
burden of proof is upon the Agency. See supra p. 9 n. 3.

A bare claim of confidentiality is not sufficient
to meot the requirements of the Freedom of Information Act
test, 'This is supnorted by the case law, other AFC rulings,

and by Westinahouse itself.,

12 Westinghouse araues at Page 19 of its Brief that a subnoena

for documents directed to it is the same as a subpocna or

request for documents directed to the agency in possession
of the documents. While we do not agree with this phantas-
magorical conclusion, we would point ou. that if Westinahouse
is to adopt whatever benefits it sees in the Frecdom of

Information Act, it must also be charaeed with the liabilities:

that is, nced is not an issue, and Westinuhouse carries the
burden of proof., Since 10 C.F.R, Part 9 is no more than an
implementation of the Frecdom of 'nformation Act, (16 C.F.R.

(Cont'd on p. 28)



Westinaghouse implicitly admits this by virtue of
the fact that the Weisemann Affidavit, no matter what it
intends to do, does not stop at merely arquina that the infor-
mation is customarily held in confidence. Thus, paraqraph 8
of the Weisemann Affidavit sets up the test for determining
whether information is to be classified proprietary by
Westinahouse. The subparagraphs of paraqraph 8 do not dea{
with whether a document is customarily held in confidence.
Rather, the test embodied in paraarachs 8(a) throuah (f) of
the Weiscmann Affidavit are in reality a restatement of

a portion of the traditional common law test, that is, that

12 (Cont'd from p. 27)

§9.1) Part 9 may not be construed inconsistent with the Act.
Westinghouse's argument may be bottomed in 10 C.F.R. §9.4
which provides:

"Any identifiable record, whether in the
possescion of the AEC, its contractors, its
suhconstractors, or others, shall Lie made
available for inspection and copyina pursuant
to the ) rovisions of this part upon request
of any member of the public.”

Thus, if the Freedom of Information Act reaches documents
in the posscssion or under the control of the AEC and
WesLinghouse is within the meaning of the word "others."
then there might be some support for the Westinahouse

arqument. llowever, as is demonstrated in this section of our

Bricf, the test pursuant to the Freedom of Information Act
is unt satisficd by a bare showinag that the documents in
el ion are ecustomarily held in confidenc.,
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the information must be a variation nf a trade secret and
that its disclosure would result in competitive injury to
Westinqghouse. Thus, althouch Wescinghouse's counsel urqes
in it Brief that the test is limited, Westinghouse itself,
by virtue of the Weiscmann Affidavit, contradicts that
position.

Moreover, when this issue arose in the National
FCCS learinas and Westinchouse made an identical arqument,
that is, that the Frcedom of Information Act test was satis-
fied by proof that the information was customarily held in

confidence, Chairman Goodrich rejected the arqument.13

"CHATRMAN COODRICH: T did not understand thoem [Wes-
tindhouse] to say that compe-
titive advantaae was the only
element being the measure of
reasonablenrss. They were
talking about that in connection
with the way in which Westing-
house has framed its view.

Westinahouse really is talking about

13 : f g - .
Westinghouse submitted into evidence at the National ECCS

Hearinas an affidavit by Mr. Weisemann id-ntical to the
Atfidavit at issuc here.
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MR, CHERRY:

"CHATEMAN GOODRICH:

"
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distinguishina aspects of a
process which it t2els miaght

give it compectitive advantage.

I think the statute is clear.

The Freedom of Information Act - -

Thus far there is nothina by Westinqg-
house in the record, sir. There's
only their judgment that they aqree

with Mr. Cowan's asscrtion.

Well that's correct. But we are
dealina with Mr. Cowan's assertion
because that is all we have in the
record so far,

Right.

And T take it we're voinag to aect to
that. But since that's all we have
to qo by, my only corment is that the

Board's oriainal inquiry into this
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arca was uncoertaken boecagune Lthoe DBoor !

—— -

believes th:t there should be some-

thing on the record to sustain a claim

of proprietary beyord the mere asser-

tion that one custorarily holds it

in confidence." (Docket RM 50-1,

Tr. 3610-11)

Later on in the same proceedina when the Weiscemann Affidavit
woae atain under discussion in connection with another Westing-
| houne elaim o proprictary, the Board a2qgain indicated that

_ i the ¢harester of information was important, since the Freedom

of Irvormation Act docs not protect information just because
1* is held in confidence. In this instance, Mr. Cowan was
araniog that WA 7379-(a document no!. here at issue but one
which Westinahouse claims is proprie!ary), meets the test

of noranraph (c) of the Weisemann A“fidavit. Chairman
Goodr ieh snd 'tr, Cowan had the folloving collonuy:

CPATIMAN GOODRICH: Can you indicate whv such tests

[the tests mbodied in WCAP 7379-L)

could not b~ perforin~d or heve not

been perforwd by aay other persons
or organiza ions as far as you are

aware?
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"MR., COWAN: Mr. Chairman WCAP 7279-L relates

to single~rod tests and single-rod

tests have been performed by other
organizations. These single-rod tests
and the reports cor the results here

are not thosc of any other oraanization,
however. There arc other oraanizations
that have performed sinqle-rod tescs and

have come up with their own data.

"CHATRMAN GOODRICH: Well, is there any hbasis for surmizing [sic]
that the recsults of these tests have

any uniaque quality that would distinquish

them from information that probabl

ought to be in the vublic domain?”

(Docket Rm 50-1, Tr. 4443-44.)

As these quotations indicate, on one occasion,
Chair «2n Goodrich indicated that mere assertion of confidential-
ity viou not enoagh,  On the other ocrasion, Chairmanii Gondrich
askec g mqmenstion which supports the position carlier taken by
us ir this Bricf (supra at p. 15) that one oY the tests of

prop) i(:tary is that:
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", . « it mcst be of a character
which does not occur ¢~ »z.;sons in the
trade with knowledae of the state c¢f the
art or which cannot he evolved by these
skilled 1n the art from the theoretical
description of the process or compilation
or compendia of information or knowledac.
Sarkes Tarzian, Inc. v. Audo Service, Inc.,
166 v, Supp. 250, 255-59 (1:.C.S.D. Cal. 1958)."

Supra ot p, 15,

On two occasions, therefore, Chairman Goodrich
rejectad the notion that éustomarily held in confidence is
the teet embodicd in the Freedom of Information Act and
spocifically rejected the araument beina advanced here by
Westinahouse,

To set the matter to rest, the courts also reject
ot Gt hand the Yestindhouse position.

In Wristol=-Myorg Co, v, F,*.C,, 424 F,.%d 9135

(b.C, Cir, 1970), the Court of Appeals for the District of
Colunbia had occasion to interpret the trade secret exemption
contained in the Freedom of Information Act and relied upon
by Woestinahouse in support of its Motion. The Court of
Appeale stated:

"The first exemption cited protects
'trade secrets and commercial or finan-
cial information obtaine! from a parson
and privileaed or confidontial.' § U.S.C.
Scection 552(b) (4. This prevision serves
the important function of protecetina the
privacy and compotitive nosition of the
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citizon who offers information to
assist agovernment policy makers.
Novertheless, the statutorvy sch-ro

Jors nat normit a bare :laim o°f con-

tident o ity to immuniz @ acency files
“rom scrutiny. 7The Disirict Court

in the first instance has the respon-
sibility of determining the validity and
oxtent of the claim, and insuring that
the exemption is strictly const:rued in
iight of the leaislative intent. The
(‘ourt mav well conclude that portions |
of the roquested material are protected,
and it may be that identifying details
n. secret matters can bo deleted from a
document to render it subject to dis-
c:losure, These judgments are possible
only after careful consideration of the
particular documcnts in aucstion, and it
is for this detailed analysis that we
remand." Id. at pp. 938-39. (Emphasis
supplicd.) ™

It ir elear in our judament, in the implicit judgment of

fhee W dnorann Affidavit, in the judawent of Chairman Goodrich
ai io the juogment of the Court of 2ppeals for the District
' Co umbia that the lecaal argqument in the Westinghouse Brief
is shoer nonsconse,

The objective of the Freedom of Information Act
wos teward freoo disclosure of information -and not toward
yesty etions: unen dinclesurc. The Westinghou:e leanl test
wenn b permit it to withhold any inforaation it wished to
witihe L@ and no one would be able to review its claim
prebat Iy Leyond the bare fact of whethier the document is
"euwste varily held in confidence." The adoption of the Westina-

L rddse 1ost wonld render the Freoedom o° Information Act
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it nullity and would oc¢ "just bad law.” Under no rational
theory can the Westinahouse test be supported.

We refer the Board qenerally to the legislative
history of the Freedom o% Information Act: H. Rep. No. 1497,
89th Couna. 2d Sess. May 9, 1966; S. Rep. No. 813, 89th Cong.
bt Secn, October 1, 1965; and two lLaw Review articles

which we belicve support our position: Note, FPrecedom of

Inforiation: The Statute and the Reaulations, 56 Geo. L.J.

14 (1967); and Davis, The Information Act: A Preliminary

Annlysis, 34 U. Chi L. Rev. 761 (1967). See also Grumman

Prirerioft Fnvineer Corp. v. Reneaotiation Bd., 425 F.2d

e e — - ————

5764 (1.C, Cir, 1970) (a case which also supports the pro-
pocition that the confidentiality exemption in the Freedom
Foiniormation Act can only be applied after a factual inquiry);

(@)

the Supreme Court's decision in Lear v, Adkins, 395 U.S. 653,

656 (1969) wheore the Court called attention to its recent
docinions:
". . . emphasizing the strona Federal

jolicy favorina free competition in
ideas which do not merit patent protection;"

aned ft Wignore, Bvidence Scection 2285 (McNauahton Rev. 1961).

Sec alvo Consurners Union of i1, 8. v, Veteran: /\._dm.inisf.rul i..‘!.’l'

- ——

301 F. Supp. 796, 802-07,(D.C. S.D.N.Y. 1969).
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We wish to state once aagain that we belicve under
the circumstances here presented the appropriate test to be
applied to the Westinghouse Motion is that set forth in
the previous section of our Brief, However, we believe that
if Westinahouse wishes to embrace the Freedom of Infermation
Act, it fares no better since that Act requires similar
proof as to the nature of the information, the competitive
consequences from its disclosure, and a comparison of the
various competing interests in connection with the ultimate

issue of withholding or disclosing the information.

CUSTOMARILY HZLD IN CONFIDENCE =
AN UP-TO~-DATE REPORT

-

For some time now, we have been of the opinion
that the test urged by Westinghouse here and in other AEC
proccedings, that is, that material is protectable if cus-
tomarily held in confidence, is a sham. We fully believe
that the test conceived by Westinghouse is not a sincere
stalement of Westinghouse's view of the law, but rather is
a market tool used Ly Westinghouse to convince its customers

and potential customers that it rcally has "secrets.'
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We fully believe that an hdauate investigation
of the Westinghouse policy will demonstrate that, in facf,
Westinghouse does not generally hold in zonfidence docu-
ments it claims proprietary and that the test is the |
result of a corporate judgment that if Westinghouse vigorously
asserés such a position, utilitids will "buy the myth" created
by such an effort and believe that Westinghouse's research
and dcvelopment is éuperior to that of its competitors.,

We have an instance which fully supports our
belief that the "customarily held in confidence" test is, in
reality, a sham,

Attached as Exhibit C to this Brief is an Affi-
davit of counsel setting forth the foundation for astachments
1 and 2 to the Affidavit, We believe the Board should very
scriously examine the Affidavit and its attachments. In
summary‘fashiOn, these materials point out the following:

1. Westinghouse claims, pursuant to its custome-
utily'ho]d in confidence test that WCAP 7495-1, Vols. 1 and 2
arc proprictary. The reports are dated April, 1970.

2. The informatlon Wes+indhouse claims protect-
“able in the reports has to do with the parameters and certain
identifying factors of certain rod transient burst experi-

ments,  Westinchouse does not claim that the results of the



experiments are proprietary but merely certain critical
descriptions of the experiments. See WCAP 7495-L, Volumes
1l and 2 on file with the Atomic Eneray Commission{ and
attachment No. 2 to Exhibit C hereto;

3. Attachment No. 1 to Exhibit C is a report of
a routine industry meeting on fuel rod failure where Mr,
Miller of Westinghouse disclosed information which is now
claimed to be proprietary and customarily held in confidence.
Page 3 of this report under the caption "R. J. Miller (Westing-
house~NFD)" sets forth a description of certain critical
paramcters of the rod burst experiments including internal
pressusres which Westinghouse claims in WCAP 7495-L are
pronrictary. The letter is a summary of the meeting written
by ™. rittenhouse, The mecting had among its attendees
not o ly a representative from Westinghouse but also a
reprecentative of each of its three major competitors.

4. A comparison of the information in the

subject letter with the WCAP 7495-L report will demonstrate
that the information Westinghouse claims customarily held

in confidence was in fact released t» its compotitors.

We hasten to point out WCAP 7495-1, is not the

subject of the instant “otion. The rclevance, however, of
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Affidavit of counsel and its attachments (Exhibit C hereto)
is that they provide a coﬁent examplce that Westinghouse

does not, in fact, customarily hold in confidence informa-
tion it claims proprietary.

Whatever the reason or explanation of the facts
surrounding WCAP 7495-L and the Rittenhcuse letter, it is
clear that this Board may not approve the test Westing-
housc urges. Not only would such a test prevent any objec-
tive rovicew but it would leave Westinghouse as the judqge of
its own cause and open the door to ahuses of the proprietary

privi lese of the kind revealed by Exhibit C hereto.l‘

CONCLUSION

\

b
\

We believe that we have coriectly set forth the
state of the law with regard to the test of proprietary at
the comann Jaw and pursuant to the Freedom of Tnformation
Act., The authoritics demonstrate that there must be a

factual analysis surrounding any claim whi h results in the

14 . note in passing that the Affidavit of Mr, Weisemann
does not prove that the documents which are the subject
of this Motion were submitted in confidence to the Com-
mission and reccived in confidence by the Commission.

Thus, there is absolutely no compeotent proof in the record
at 1o how or under what circumstances the 72 tomic Enerqy
Commdeaion receivaed the reports or indeed whoether it aqrees
that the documents in gquestion are entitlod to protection.
Compaye the tostimony of br, burley (Exhibit A hereto)
which Lends to show that the Atomie Eneray Commission

dons not consider the documents in aquestion proprictary,
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prevention of a free and open discussion of relevant infor-
mation at a public hearing.

Wwoitinahouse has not cited one authority which
is dircctly in point. On the other hand, cach authority
cited by Intervenors is directly in point, decals with the
jssue, and specifically interprets Exemption 4 of the
Froodom of Information Act. There is no auestion but that
the 1ow requires a detailed factual analysis of the Westing-
house claim and an ultimate balancing of the private and
publie interests,

wWhon Mr. Voisemann was questioned at the National
1CCS Hearinas regarding the Westinghouse test and the sub-
ciance of his Affidavit, he was asked the following question
and cave the following answer:

“BY MR, CHERRY:

"0. Very well.
Now, Mr. Weisomann dons Westinghouse's
test with respect to proprietary include
a balancing, if you will, hetween compe-
titive advantage or disadvantage and the
public interest?

"A., No."

(Docket RM 50-1, Tr. 3817, February 24, 1972.




The issue before the Board first arose in June,
1971. Westinthouse has had some cight months within which
to proscnt its views to the Board and submit supportina
data. On at lrast two occasions in late 1971, Westinchouse
v-.8 -cruested by the Board to submit factual support for
its ¢1.iim, Westinghouse refused to submit any such factual
suppur . and inctead urged upon the Board its unusual view
of the law.

We lielieve the Board, if it accents our view of
the laz, has arple discretion to deny the Westinghouse Motion
tor Reconsideration and to orde. the documents produced for
v ot ihe Pearing without anv further consideration of

the m tter, See PCC v, Schreiber, 381 U.S. 279 (1965).

We belicve that the facts set forth in the attached exhibits

amply demonstrote that Westinghouse coald not prove that

the e mments are proprietary under a proper view of the law.
We urge the Board to overrule the Westinghouse

Motion and reaffirm its issuance of the subpocna without

furthic - proceedings. We also believe that such a result is

in aceordance with the law and is fair reward for a Company



L -

which, as Mr, Weisemann pointsout, has as a coneral cor-

porabs policy n disresard of "the puklic interest "

RESPECTFULLY SUBMITTED,

SAGTNAW VALLEY ET AL.
INTERVENORS
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f_;ir Attornoy

Hyronm it, Cherry
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CERTTFICATION

I cortify that a copy of the Brief of Saginaw Valley
¢l al, Interveiors in Upposition to Wastinahouse Electrie Cor-
Doz gl cuta Metion for “econsideration of Order Denvinoe Westina-
he s Yotation to vuosh the Suabpocona and dte cttachments wore
Vi |.. o PO bae s prepand, and propervly addross o d to Members of the
Aloviie Satoty and Licensina Board, al)l counse) of record (includ-
b e aneel for Westinchouse) , and the Seerclory of the Atomic
Voorpas Conmingion, on March 6, 1972,
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