UNITED STATES OF AMERICA

ATOMIC ENERGY COMMISSION
In the Matter of )
)
Consumers Power Company ) Docket Nos. 50-329A
) 50-330A
)

(Midland Plant Units 1 and 2)
SUPPLEMENTAL MOTION

TO QUASH SUBPOENAS ON
GROUNDS OF CONFIDENTIALITY

TO: Jerome Garfinkel, Chuirman,
The Atomic Safety and Licersing Board

This memorandum is written on bechalf of twenty-one
municipalities in accord with Chairman Garfinkel's ruling at
*
R. 293-294 of the pre-hearing conference held February 12,
1973. These municipalities anpear specially and are not parties
to this case.

I

As we stated on page 3 of our "Motion to Quash
Subpoenas", giving Consumers Power Company the range of cost
and competitive data that it requests could unduly benefit
Consumers FPower in competing for customers or ratemaking.

These concerns are especially apparent with regard to

Document Requests Nos. 4 and 5, and Interrogatory Requests

* / Transcript record
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Nos. 7, 8, 45, 46, 59 and 60. Document Request No. 4 and

Interrogatories 7 and 8 have been largely denied. However,

since they may be subject to modification or partial response
L&V

we refer to them here.

Taken together the above-mentioned Document Reqguests
and Interrogatories ask for specific information about the non-
party municipals' largest customers, broken down by township or
incorporated area (Interrogatories 7-8), customer additions
(Question 46) and customer losses (Question 45). Questions
59 and 60 inguire respectively into refusals by municipalities
to serve or by customers to buy and the reasons therefor.
Consumers Power apparently intends that documents be supplied
concerning nearly all of the above items. There are cross
references in document requests Nos. 4 and 5 and an additional
document request incorporated as part of Interrogatory No. 46(e).
Considering that the definition of "document" includes "all

drafts of all writings of every kind . . ., including . . .

correspondence, memoranda, reports, financial reports, vouchers

* / 1In referring to these specific items, we do not waive
similar obiections to other document requests or interrogatories.
For example, it is apparent that supplying the range of cost data
sought and information concerning future planning could injure
the non-party municipals.



and other accounting records, notes, letters, telegrams,

messages . . ., studies . . ., analyses, comparisons, books,

magazines, newspapers, booklets, circulars, bulletins, notices,
by

instructions, minutes and other communications, . . . .",
the amount of information regquested concerning the non-party
customers or potential customers is virtually unlimited.
Furthermore, the questions ask specific information pertaining
to costs of building lines to serve the specific customers,
sales and load characteristics as well as miscellanecus cost
information. While the Board has limited some of thc questions
in time or in scope, @pparently Consumers Power intends to re-
submit Document Requests 4 and 5 and Interrcogatories 45, 46
(including the Document Request). Interrogatories 59 and 60
>/

(limited to commercial and industrialcustomers), were approved.

The focal point of competition is for large commercial

and industrial loads. Since Michigan does not have franchised

territories which would limit competition between municipalities

* / Compare In re Grand Jury Investigation, 174 F. Supp. 393
(SDNY, 1959).

**/ On February 16, 1973, Consumers mailed a document request
and attached subpoenas which largely adhered to its original
usage for document requests 4 and 5. We respectfully regquest
that the issuance of the subpouenas be stayed until we have an
opportunity to further examine the reworded requests and until
we determine whether we should appeal the Boarxd's ruling.
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and Consumers Power Company for these loads, giving the
information requested to Consumers Power is tantamount to
giving information to a direct business competitor.

Even where discovery rights have been broadly allowed,
specific limitaticns have been established in the case of trade

secrets. The Jdesirability of this is illustrated by the situation

here.
& §
wWhile "[n]o absolute privilege protects trade
secrets from disclosure through the discovery process, . . . =«

the courts are loath to order disclosure of trade secrets

absent a clear showing of immediate need for the information

requested." Moore's Federal Practice, Section 26.60[4], pp.
26-242 - 26-245 (1972) (Emphasis added). Trade secrets have been
held to include business records, and sales and customer information,

e.g., U. S§. v. Serta Associates, Inc., 29 FR.D.136 (1961):

Canister Co. v. National Can Corporation, 8 FERD. 408 (D. Del., 1948);

Atlas Bedspread Co. v. Celanese Corporation of America, 16 Fad.

Rules Serv. 26b.46 (S.D.N.Y., 1951); National Utility Service v.

Wisconsin Centrifugal Foundry, 44 F.R.D. 529 (E.D. Wisc., 1968);

Corbett v. Free Press Association, 50 F.R.D. 179 (1970). The
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reasons behind not forcing a revelation of confidential
business information have even been recognized in discovery
against "“e Federal government. An exception to the Freedom
of Information Act is made for "trade secrets and commercial
and financial information obtained from a perscon [which] is
privileged or confidential." 5 U.S.C. Section 552(b) (4):

Accord, Continental Distilling Corporation v. Humphrey,

17 F.R.D. 237 (D. D.C., 19585).

A swmmaticn of the case law on rights of discovery is
that usually as bgtween parties one need not establish that the
requested information will provide admissable evidence, but
only that it is relevant to the subject matter of the case,
e.q9., IV Moore's Federal Practice, Sec. 26.56(1], pp. 26-115 -
26-156. However, when dealing with trade secrets, or other
privileged matter, a more precise balancing is necessary. Thus,
such information will not be required unless "upon a proper

showing it is made to appear that such disclosure is relevant

and necessary to the proper presentation of a plaintiff's or
w

defendant's case." Hartley Pen Co. v. U. S. District Court,

* / 1In some situations discovery was disallowed, but the court
stated it might later reconsider if there were proof of need.
Remington Rand v. Control Instrument, 7 F.R.D. 18 (E.D.N.Y., 1947);
United States v. Serta Associates, supra, 29 F.R.D. at p. 138:
Corbett v. Free Press Association, 5C F.R.D. 179, 182 (1970).




Etc., 287 F.2d 324, 328, 330-331 (CA 9, 1961) (Emphasis supplied):

Atlas Bedspread Co. v ©-lanese Corporation, l6 F. R. Serv.

26b.46 (S.D.N.Y., 1951); Cf., Hickman v. Tavlor, 329 U. S. 495,
507-508 (1947). This policy would be especially strong against
*
non-parties.—_/ United States v. Serta Associates, 29 F.R.D. 136
(1961).
Applicant's apparent reason for wanting the subpoenaed
information is stated at pp. 5-6 of "Applicant's Answer to Motion

to Quash Subpoenas of Michigan Municipals" (January 19, 1973). It

states:

", . . Applicant must secure the data about the
systems necessary to establish such [competitive]
viability . . . . Many of the requests deal with
documents and data clearly required for an analysis
of competition, e.g., comparative rates, customer
data, bill analyses (document requests l(c), (d) and
(e), 2, 3(b) and 4(b); interrogatories 1 to 6, 45 and
46 . . . (See also TR 186-189)."

However, no party to this proceeding denies that
there is presently competition between the Michigan Cooperatives,

Cities and Consumers Power. Furthermcre, the Department of

* / Compare the action of the Postal Rate Commission limiting
discovery even against parties who deserve limited participation.
Avpendix A.



Justice was willing to stipulate that except for the City of
Lansing the competitive status of the intervenor cities for
which information would be provided was typical of that of
the non-party municipals

e
(TR 324-325). And Consumers Power will not even concede the
jurisdiction of the Commission to order appropriate antitrust
relief (TR 190-191). Even if we were to concede arguendc that
against the parties Consumers Power i s entitled to this information,
or that Consumers Power is entitled to the less sensitive informa-
tion against the non-parties, certainly it is not entitled to
business secrets from competitors without making a showing that
the data requested is necessary to its case. It is in this
context, as a predicate to ordering the non-party municipals
supplying this data that the Commission would have to determine

that it does have jurisdiction to grant the relief requested

by the Department of Justice and intervenors and, furtlL->r, that

* / The Department takes the position that the facts relating
to the City of Lansing are probably different that both the
intervenor cities and the other non-parties subpoenaed because
of its difference in size.
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the data reguested is relevant to the proceeding. United

States v. Serta Associates, 29 F.R.D. 1366 (N.D. Ill., E.D., 1961).
Otherwise, it could not determine that the data requested "is
relevant and necessary to the prcper presentation of plaintiff's

or defendant's case." Hartley Pen v. U. S. District Court, Etc.,

sunra, 287 F.2d at p. 328.

* / During the course of oral argument, Consumers Power referred

to the status of parties as being "something substantially accidental."

(TR. 189). while attempting to make a distinction, for practical
purposes the Hearing Board appears to have largely accepted this
characterization (E.g., TR. 215-216). However, the fact that the
non-partics are representel by the same counsel is what is
"substantially accidental." The intervening parties have fully
cooperated with the other parties in supplying data, even though
they do not believe that most of that data is relevant. However,
the non-parties have not intervened and are not participating in
this case. Eleven of them do not purchase from Cmsumers Power

and man’’ are not even within Consumers Power's service territory,
but purchase from ¢ completely separate utility. Furthermore,
Consumers Power hr; not subpoenaed small privately owned,
cooperatively owned, or even municipally owned utilities, except
for Members of the MMEA and intervenors. Against this must be
weighed the seriousness of its claim of the need for the subpoenaed
information against all of these municipals. In this situation, a
valid claim of privilege should be respected, especially when the
only thing Consumers Power wants to prove is something on which
everyone agrees -- there is competition for retail customers. Nor
has Consumers Power ever explained why the right of other utilities
to access to power from the Midland units (either through ownership
or through purchase of electricity) and to transmission services
depends upon the amount of present competition. This is neither

a case to set rates before the FPC or an antitrust case, but a
proceeding todetermine the terms under which licenses to operate
nuclear units will be granted, if such licenses are granted. The
relief sought by intervenors is not a punishment for violating
antitrust laws and a defense to the relief sought by them is not
proved by establishing that there is presently competition in the
retail market. Rather, the ultimate issue is whether the requested
relief would further competiticn and whether failure to grant it
would restrict it. Indeed, if there were presently no competition,
there would be no municipals or cooperatives =-- and (except for
potential competition) there would be no case.

o =
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In any event, the Federal rules do not provide for
opening the files of a competitor =-- or accomplishing the same
thing by having such detailed interrogatories and document

requests -- without a specific showing of relevancy. Hartley Pen

Co. v. United States District Court, Etc., supra, 287 F.2d at

* 11=332; Floridin v, Attpulgus Clay Co., 26 F.Supp. 968, 972
(D.Del., 1939). And Consumers Power has never stated what it
hopes to prove from this discovery that all parties do not admit.
(TR. 185-190).
III

The question has been raised whether the information
sought by Consumers Power Company would be available to them
as public records, becuase of the status of special movants
here as municipally run electric utilities. While we have not
been able to exhaustively research Michigan law on the subject,
it appears that information contained in annual and other reports
would probably be available, but that work papers and underlying
data that supports such reports could be maintained as confidential.
Apparently, there has not been much litigation on the subject.
An Attorney General's ruling or court litigation would be
necessary to determine tlie precise extent of the public right

to this information. However, it is clear that Consumers Power
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Company could not get the kind of information it requests here
by merely asking for it and that there would be a definite basis
for the municipalities claiming privilege in State courts. I am
informed by their attorney that Lansing makes a practice of not
revealing customer lists and customer billing information in
order to protect its customer's privacy.

The probable conclusion is that Michigan would apply
the same type of standards that are here being considered,
although because of a lack of Freedom of Information Act, the
public's access to information may be more limited than it would
be for information controlled by the U. S. Government.

Article IX, Section 23, of the Michigan Constitution
provides:

"All financial records, accountings, audit reports

and other reports of public monies shall be public

records and open to inspection. A statement of all

revenues and expenditures of public monies shall be
published and distributed annually, as provided by
law."
There are also laws providing for certain municipalities main-
taining public records. By statute municipally owned utilities
are required to publish annual reports in accordance with the

state's uniform system of accounts. However, otherwise these

or other statutes do not spr.cifically refer to municipal public

o Y0 =



utility operations in a way that would define terms like public
records or financial records. Legislation relied upon is in

Appendix B. In Grayson v. Michigan State Board of Accountancy,

27 Mich. App. 26, 183 N.W.2d 424 (1970), the only case that we

have found directly interpreting the constitutional provision

quoted above, the Michigan Court of Appeals held that the State
did not have to release the names of those taking a CPA exam,

even though the receipt for payment arguably made the application
a "financial record”. The Court balanced the interests of privacy
of the applicants against the interest in claimants for the
information.

". . « the manifest purpose of Article 9

Section 23 is to allow the public to keep

their finger on the pulse of government spending.

The most expeditious way of doing so is to give

the public access to summaries, balance sheets and
other such compilations which map out and correlate

a myriad of financial transacticns into a meaningful
account. It strains ones credulity to think that the
framers of the Constitution meant to allow the public
to inspect every receipt, every application for
licensure and every writing evidencing a receipt or
expenditure. It is totally unnecessary to give such
authority to the public to achieve the purpose afore-
mentioned and such authority could easily serve as a
tool to harass governmental agencies by unreasonable
demands for great volumes of individual documents.

We hold that the public right to information given by
Article 9, Section 23 is best promoted, and the smooth
functicning of the government best protected, by
construing the words "financial records" to require
more than & receipt or document, such as the imprinted
applications here.”

w1y -



Furthermore, the State of Michigan has analogized the operating
of municipal electric utility service to the cperating of
private businesses and has stated that they have an ecual right

to compete. Andrews v. City of South Haven, 187 Mich. 294 (1915);

‘see also Gas and Electric Co. v. the City of Dowagiac, 273 Mich. 153

(1935). This lends support that in interpreting its laws, Michigan
would consider such factors as relevancy of the information
requested, burden and competitive harm. But in any event, we
have found no basis for the Atomic Energy Commission determining
that it should release this information premised on a conclusion
that Michigan law establishes a general righ* to the data. At
most it can be stated that after litigation Michigan courts might
order scme of the data released.
IV

The question was raised about the posscibility of
granting some or all of the information, subject to a protective
order (TR. 196-297). Of course, should the information be ordered
to be provided, a protective order would be necessary. However,
considering that in many instances Consumers Power and the cities
involved are direct competitors and would have an aworeness of

each other's largest customers within the relevant service arcas,

- 1F =



in most instances coding of the information would provide
minimal protection. Moreover, unlike where information has been
given to the Government or where the Government is seeking
information, here Consumers Power (the competitor itself)
rather than the AEC staff or the Justice Department seeks the

information. Graber Manufacturing Co. v. Dixon, 223 F.Supp. 1020

(D.D.C., 1963). Therefore, while if the informaticn is ordered
and such order is sustained on appeal, we would seek a protective

order, this would not solve tbhe problem. Sce Corbett v. Free

Press Association, 50 F.R.D. 179 (1970).

WHEREFORE, for the foregoing reasons the non-party
municipals respectfully request that Document Requests 4 and 5
and Interrogatory Requests Nos. 7, 8, 45, 46, 59 and 60 be
denied or limited, or in the alternative, that they be limited
to exclude information pertaining to the acguisition, retention,
refusal to serve or cost of serving large customers. This motion
is filed without prejudice to our position that document requests
and interrogatories should be quashed in their entirety.

Respectfully submitted,

gl ) ~ /' .'/
v 7 <+ 7 ’
1/\,...1'-/ /.‘L /./-L/-..

Robert A. Jablon
One of the attorneys appearing specially

i

for the Cities of Bay City, Charlevoix, Chelsea,

Clinton, Croswell, Dowagiac, Hart, Hillsdale,
Lansing, Lowell, Marshall, Niles, Paw Paw,
Petoskey, Portland, St. Louis, Sebewaing,
South Haven, Sturgis, Union City and Wyandotte
February 20, 1973
Law Offices:

George Spiecgel
Washington, D. C. - 13 =



AFFIDAVIT

DISTRICT OF COLUMBIA, SS:

Robest A. Jablon, being first duly sworn, deposes
and says that he is an attorney for the Cities of Bay City,
Charlevoix, Chelsea, Clinton, Croswell, Dowagiac, Hart, Hillsdale,
Lansing, Lowell, Marshall, Niles, Paw Paw, Petoskey, Portland,
St. Louis, Sebewaing, South Haven, Sturgis, Union City and
Wyandotte, all in Michigan, and that as such he has signed the
foregoing Supplemental Motion to Quash Subpoenas On Grounds Of
Conf_.dentiality for and on behalf of said parties; that he is
authorized so to do; that he has read said Motion and is familiar
with the contents thereof; and that the matters and things therein
set forth are true and cerrect to the best of his knowledge,

information or belief.

/’ré"//" /. //:
Robert A. Jablon

Subscribed and sworn to before
me this 20th day of February, 1972.

Lbveir M. N2 gg
Notary Public,D. C.

My commission expires: September 30, 1974




APPENDIX A

UNITED ¢ "‘A'I‘FS OF AMERICA
POSTAL RATE COMMISSION

. WASHINGTON, D, C. 202(8
Mail Clazsification Case, 1973 ) Doclket No, MC73-1

Notice Establishing Time for Filing
Requests for Limited Parlxcxpat;on

(February 6, 1973)

Cn January 30, 1973, the Commission noticed this proceeding
and provided that petitions for leave to intervene should be filed by
Tebruary 26 (38 I, R, 2£00). Thereafter, on February 5, the Com-
missicn adopted new rules providing a means for persons to partici-
pate in Carnmission proceedings without becoming full parties,

Thesc rules are published elsewhere in this issue of the Federal
Register.,

In the casc of persons whe wish to appear in Coemmission pro-
ceedings on a limited basis, the new rulés can case the expense of
pa *.cipation, Such "limited participators" may present evidence,
cross-exarnine, anc {ile briefs before the administrative law judge,

They will not, however, be required to answer interrogatories, to
b ’

produce documents, or ot}.er- ice l ubject to discovery procedures,
?\:i SR
r o '."‘.-A.'.-‘\
C‘ U "" e %71 ‘ - "
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Docket No, MC" 1 -2 -

The cficete of the new "limited participator' rules are spelled
out in the Preamble {0 those rules.

If any parccn devires *~ Le heard in this proceeding as a
"Mimited poriicipator, ' that person should file a request to do so with
the Secretary, Postal Rate Commission, Washington, D, C. 20268,
on or before Febrvary &é, 1973. Any person who has filed or has
taken eteps to file a2 patifion to intervene may signify by a letter that
he wishes to be granted limited participation under the new rules,

rather than {ull intervention, Such lutters should be filed promptly

By the Commission,

[ sori
/Josoph A, Tisher

Szeretary



UNITED STATES OF AMERICA
POSTAL RATL COMMISSION
WASHINGTON, D, C, 20268

Before Comunissioners: Chairman Crowley, Commissioners
Baily and Ryan

Limited Participation in Commission ) Docket No, RM73-2
Proceedings by Persons Not Partics )

ORDEK PROMULGATING AMFNDMINTS
TO RULES OF FPRACTICE AND 2ROCEDURE

{Issued February 6 , 1973)

In the Advance Notice of Rulemaking Regarding Propored
Revisions to Rules of Practice and Procedure, Docket No, RM73-2,
published in the Federal Register en Auvgust 16, 1972 (37 I'. R,
16554), the Commission invited interested parties to submit com-
ments for revicion of precedural provisions of the Commicsion's
Rules of Praciice and Procedure, Propousals were reccived for
revising 2 nuraber of Rules, and these are currently under consid- |
eration,

Exprescsly referred to in the Notice was a proposal to ,.llow
limited participation in Commission proceedings, permitting a
pervson vho did ol choose lo avail himself of the full haaring rights
granted formal parties a means for plicing before the Commission
hic po sztm'x 0. any of the issues in the case. *‘This proposal assumed

spoecial signiliciaces In light of dhe fortheuaning elassification case,
notice of w huh was pu‘xhﬁ‘zcd in the Federal chzstcr on January 30,
1973 (38 T, R, 2810). Accordingly, this azpeet of Docket No, RM73-2
is being ts:'.::‘.:’.: red at thie Hime independantly of Um other matters
in the locket, . e
b oo
ol - sy
. ¥ P J
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Cooconctt in favor of e rele ollowiag lmii-d participztion
were Sccond Class Mail Publicriicas, Inc., American Retail Ieder-
atics, Feirehild Pullicaticns, Ibe, 2ud Magazine FPublishers Associa-
timm, The Po:l.l Cereice alio supparied the eoncept but argued that

s 1 fan

szout the 1oaser vizlits which

. o sy b
. - - <

Ve i e A T T R g 7 b e
thet cicius conlors alung wiih tae lesecr cbligations it imposes, V=
Mo corinonte op-naing the ¢Jortion of such a rule were reccived, In
essence vhal sunperters of Uiz rule ceck is the opportunity to ctate
their vicws on the record without incusring the burdens in effort and
expence that fall participation in lengihy ar.d complex proceedings
freqcontly sntails, Their comments do net set forth with any cpec-
ificily wha the scope of such participztion should be; but they cite
as examples ~f vhat they scek 14 C. T L § 302, 14(b) and 49 C. F. R,

§ 1100, 73, rules cfhe CAB and 1CC, reepectively, which provide
for limited interventicn in the proccedings of those agencies.

1.
-

Ls indicated in t.e Netice, the Comuinission favors a relaocation
of the rules to allew Mmited pariicipation by those who do not desire
to become full yartice to our proceedings, At the same. ‘ime we rec-
ognizz, as do the proponents of the r'.:lc,.‘-/ the merits of the Mostal
Sersice view thot cuch & rule should noi be one-sided, Ntherwise .t
ring the ndventapes of full-pariy sivea..
while evoiding he obligativnn plrced cn such pariies, We kelicve the

rights snd limito.ons being preseribed sivike an apsropriate balance,

T 1P L S - s ¥ . " .
could Feceome 2 incwng for suou

1,

Percons vvlo chooge to ev=il themselves of the status of limited
{ i hava on sdagunic oprastanity to subinit evidence end
s

=

particip-foy
gtate Licir position on the igsues without vnduly deluying the progres
of the hearing or imporing uswarrsnted kordeas on foirnal parties,

' .

The Conuuirsion wislice to emplnsize, nowever, that the rules estab-
lish significant dilferences belween formnl parties and limited partic-
fpatore, pariicvicrly in co-nection with dircovery and the opportanity
to be heasd fcilew fug iwruznce of an intermacdiate decision, Persons

“-"l
B o
et mntott s Hmited purticly rtion under the new rules cheuld be
yairc.ul of {as restriciions pleced on thoir participalion ia the Com-
e tom - o P . F s, IR : S gYages =~o ewimyr 1y oo
missicn poac. ol ot algo of o ellzet their dacisicn 2y Uove On
PRI, g e " . 2ap o8 o BT g % F BT WA
h & Ry W8 » i RS M v s Afade ot J . ® ¥ . . - ¥
: Vogdrd et tiea soky 39 ULS.C,
NI a'a 2 . v ¢ ¥ - 3 - e
§ 3603, iiis ~rdercd that the Rules ¢f Praciice and Vrocedure are

1/ Reply Comments of USPS, p. 2

2] See, e.r., Reply Comm:nis of Tairchild Publications, Ine,
Ba s b o Py

.
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smended as set forih below. Since e amendments are procedural

in pe'uoe, netice ond joblic procsdure thercon are not required, and
it is thercfore further ordered {hat they shall become effective on

v Livery 7, 1973, Jececrdingly, in licht of the foregoing findings,

end wnier easiowl ecnciiaration of {se egimraenta received, the Com-
yaiseion harehy amends Part 3001 of its regulations (39 C. F.R, Fart

3301), a9 {uilows:

+ 1., Armnn~nd the Table of Cenionts by adding a new scction 3001,19a--
Limited par.icipation by persons not parties, as follows:

Subpart A--Ruler of General Applicabilily

Sec.
£ % %k ok %

3001.19a Limited participation by percons not perties
2. Revise section 3001, 5(h) to read:

§ 3001.5 Dcfinitions,
sk * 2 B 4

(h) "Participant' means any party and the officer of the Com-
riiecion who is desipnuted to repracont (he interests of the general
yd, fo= purposes of §6 2000, 1i(e), 12, 21, 23, 24, 3¢, 31 and

*
’
32 only, it 2lso means pevsons grented limited participation,

-~

3, Ameond section 3001, 7(n) as fellovrs:

3 3001, 7 Ex paric cormmunizations,

PR
progyiety or of prejudice to the public interest and persons involved in
srocecdinge pending Lefore the Commission, no perscen who is 2 partly
to eny on-the-recerd ; scceading or who is granted limiied participa-
e i roeordoase with § 300119, or his covanel, acent, or other

(a) Peohibition. To avoid the possibility or appearance of im-

persen ocling on Wic LiasM, ner auy intercedev, shall volunteer or
eulipait to oy snarabhir of i Conundseion oF 1acmber ef his personsl

giefl, to thc pyvoiding olficer, or to any IOy RE Pal ditipaing 10 LiC
dort~ien in such rroceodine, any ©X parie off-the-record communica-
flon i, teding suy Maieed ek it luc onstlizg-taces G % PR ), 8
except as auilworized by law; and no Coinmizeioner, member of his
personal stafi, présiding vilicer, or employce participaiing in the
decision in such procecding, ohuil requast or entertain wny such coms-
"on-the-record

munication. For the purposecs of this section, the term
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‘

procecting® miring a procevuang noticed pureunsst to € 3C01,17, The

s -
prohibi iom of {iJa paragraph sh.;h #rpoly from the date of issuance
¢

Y4, L84 oonivr section 3001, 104 reuling as follows:

1imaiiad participrtion by worsons not partics,

I‘?ct&‘:ith:t*rdina the provisionz of § 3001, 20, any person may
appeer or & Mmited participitor in 2ay cace that ic noticed fov a pro-
ceoding pursuasi to § .»COI. )7, in zccerdance with lae followiug pro-
vicionag

(2) Form of request, Requests for leave to be heard s 2 lim-
ited pay xcipntc. shiall be in writing, shall set forth the nature and
extent of the requestor's interast in tha proceeding, chall include the
name and full mailing address of the parson or persons who ave to
roceive service of decumenis by the Scerelary, and, except where
good czuse for Yete filing is chown, oluil be filed not later than the
dzie fixed for the filing of potitiona teo fnlervene pursuant to § 3001, 20(c).

(b) ZLction ¢n recussis, As soon as practica..‘c the Commission
ghall cct to grant v €ony ronuasts »~yited prsticipetion, The
lon Zhall not constituic a de-

grant of a regquact for Iimited particip:
the grantee has such an interest

el

'P n
-
..-~ ...\

terminatien by i Cc'.m.'xi-. sion tha
in the ;-:-'.r;c:dir tact he wevid be gaprieved by an wtimate decision
or ordey of the Comunission,
{c) Scone ¢f particinalicn, Subjzct to the provisions of

§ 3001, 30{f), Limi.cd .-’ '-—‘.‘.c.’fl;-.‘.or., may present evidence which is
relevart lo the icsues involved in the proceeding and their testimony
shall bic subiject 0 cross-enamination va the game terms applicable
to that of lormul parlicina wt,.. Limitcd ;;arhcm:;u;'s; may file Lriefs

oY prupused findlnss purovss! ta §§ 2001, 34 ad 35C), 35, and within
15 days after the relenas ’*1’ an irlermediute Cocision, or such other
fme ©a ey ke Jivid by the Conunirsicn, they 'may .".10 a wrificn
statemcat of thele position on the issuwes, Tue Commission or the
presiding officer mny require limited participators 11:1v1ng substan-
dully Yi%a Intervals aud poiitiong to.jolx fogether for any or all of the

above purposes, Sections 3001, 25 through 2001, 26 shall not be appli-
cable to limifted participstors, However, limited participators,
pnrhm.,-‘ul\; hoce making contentiona undor 39 U, 5. C, § 2622(h)(4),

.
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are advizad thet failvra to provide relevant end material information
in suppori of their claimo will be taken into’ account in determining
5.2 weight to be pluced on thuis vvilonc. wnd argunients,

8, Jouend gectisn 5001, 55 to read:

§ 3001,85 Scrvies by the Postal Service,

Immediately sfier the issusnce of an order or orders by e
Commizsion desipnating an offices of the Comnrnission to represent
the interests of the sencral public or granting petitiens to intervene
in 2 procceding before the Comiricrion under this subpart, the Postal
Sarvice shall serve copies of its formal request for a recommended
deecigion and its prepured divect evidence upon such officer and the
parties permitted to intervenc as provided in § 3001.12, Such sgerv-
ice shall also be rnade on persons who have been granted limited
perticipation,

6. Amend scction 3001, 65 t~ .cad:

§ 3001, 65 Service by e Posizl) Scrvice.

L - W S - e . nen ——— . -
Inracdietely afior the igevence of an ordcr oY ordesrs by the
Commigaion Cegienating an offices of the Comraniseion Lo vepresent
L= .

the intercsts of tha cenerel pablic or granting potitions to intervene
' before the Commicrsion under this subpart, the Postal
Scrvice ghall serve cruies of ity formel request for 2 reconunended
decision and its prepared direvi evidence upon such ofiicer and the
parties parmitted to intervene as provided in § 2001,12., Such serv-

in a proceeding
1

ice shall alzo e made en persons v.ho have been granted limited
participation, ’

7. Amend scction 3001, 75 to read:

§ 2001.75 Service by 1~ Pestil fervice .

Tnsedini ¢l afier tha fsnsunnce of an order or ordars by the

.

Commission designatinz an officer of the Commission to vepresent

the inderaes! ‘
ia o proceccing veiore tiie Commission uades (his subpart, the Postal
Sorvice shall serve copies of its formal request for an wdvisory opin-
ion and its prepared dircct evidenee upen such officer nd the partics
permitted to intervene as provided by § 5001,12. Such service shall

¢ of the connen]l public or granting petitions to intervene

e
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21uo Lo made on parsons vuo have been cranted linaicd pesiicipa-

tion,

e - PR, P S "’1 ottt P
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Acts B4 tat, 760-762, T64; 29 U,S.C. §§ 3603, 3622-3624, 3661,

H v
3662; 5 U.S. C. § 553, 50 Slat, 383-204)

a2 Po.t2l Reory-nirction

Dy thé Commission, .
Jotat o L2 7:&////,:)
¢
Joseph A, Fisher
' Seerelary

.
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6. Ny P - PETTION— AP R AV RUVrciEsey.,

Vabid ender adjudging purly in pontongd eanmwt le e
petitinn or affidnvits npon whiely erder o hpwed 0t farth the
potvre awd eamse of aregsations ngninst alieged vielators by
v Ating up fants wifficient tn eopslitute eontempt ny o matltee
wf Yaw.

T LA e PRES MPTION S —-OFFh ) s FLre reerey.,

Ofieiale of fourth elass city whe extemded system for disteilat

i cleetricity are pr-uml'--l to lorve getedd pognlarly wiwl within

the wope of their power

Appeal from Cass; Simpson (John), J., presid
ine. Submitted Junce 14, 1935 (Docket No. 95,
Calendar No. 22450, Decided October 11, 1995,

Bill by Michigan Gas & Fleetrie Company, a
Michizan corporation, azainst City of Dowagiae, a
municipal eorporation, and others to restrain de-
ferdants from extending eleetrieal @vstem of City
of Dowagine, On petition chareine Clint Voorhees,
wiperintendent of the Board of PPublie Works, and
others with contempt.  From deeree finding defend-
ants anilty of contempt, they appeal.  Reversed.

Carl . Mosier (Sherman T. Haundy, of counsel),
for plaintifl.

Lewis W_ James, City Attorney, and Jaek I.. Pol-
Loek (Harold Goodman, of connsel), for defendants.

Porree, 0. Petition by plaintiff for an order
adjwlzing defendants guilty of contempt for violat-
ine a tinal decree of the trial court,

The city of Dowagiae is organized as 2 city of the
fourth elass. Const. 1908, art. 8 §23, provides:

“Syhject to the provisions of this Constitntion,

Cany ¢ity or village may acquire, own and operate,

cither within or without its corporate limits, publie

—— i —————

— -
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whilities for supplying water, lizht, heat, power amd
transpartation te the wanicipality and the inhab-
Hant= thereor, ™" ole,

The city of Dowagiae, under its charter, had,
prior 1o the Con-titution of 1905, and stili has, the
vight 1o nequire by parchase or to construet, oper-
ate sl momintain, either within or without the eity,
works ta supply zas<, electrie and other lielits to the
city aned to the inhalitants thereof. 1 Comp. Laws
P, £ 2106 Ineident to it rirht to furuish elee-
tricity to it= inhabitants, it has a right to do the
peceemary wiring in connection with its disiribation
svstem.

In puesuance of the power vosted in it, the eity
of Dowawiae owns and sperates a municipal electrie
Jight plant and has the constitational and statatory
authority to sell and furnish clectricity to private
individuals in connection with the operation of its
plant, to in<tal! and maintain a distribution svstem
<o to do. Thiz power antl anthority vested in it by
its constitution and charter mar not be abdicated
by any franchise,

The Michizan Gas & Electriec Company iiled a hill
and obtained a deeree azainst the city of Dowagiace,
enjoining the defendant from enlarzing or extend-
ing its eleetrie lines for the sale and distribution of
eleetrical energy until proper proceedings il been
taken therefor, and from generating and distribut-
ing electrieal energy for sale to the publie until
proper procecdings had been taken therefor.

Just what these proper procecdings were is left
wholly indefinite by the decree. The court was
wholly without jurisdiction to make any deeree in
violation of the Constitution and laws of the State
covering the ownership and operation of works for
the sale and distribution of electrical enerwzy, and

e Sy
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we cannol find it assamed o Jo se, Assmnitig, ax
worms o e ponceded, this decres was valid, defendg
ants soueht to extend their lines or distribation
sy=tein o as fo furnish electricity to some private
indin idnals.  This they elearly had the weneral
powey and anthority to do.  The thing of which
ylaint i had o vight to complain was the irreuniar
ar nproper pxereise of that power.

A petition was filed nuainst the defendants for
contempt in making these extensions,  The petition
sets npr the terms ad provizions of the deeree, il
that 1he defendants had sade cortain extensions of
their lines to private individnats, Tt elaims in i's
petition that this was done wantonly and wilfully
and for the purposes of prejndicing the vights of
petitioner, ard constitutes a contempl of the order
aned deeren of the court, whieh <hould be punished.

There is nothing in this petition which sets forth
e panner in which the defendants violated the in-
unetion i<sined, and no valid order adjudging de-
fendants wnilty of contempt can b made nuless the
petition or affidavits madde the basis of the order set
Forth the natnre and carse of the acensations azainst
them by setting up facts nflicient to constitute con-
fenmt as a1 matter of law. 13 .0l p. 65,

It is presumed the defendants, in making the ox-
ten<ions of their distribution system, acted vewularly
aned within the scope of their power.

The petition wholly fails to <t forth the manner
in which the defendants viotated the injunetion and
deeree amd are guilty of contempt, and the convie-
tion is, therefore, reversed, with eosts,

Npisox  Siawrer, Nowri, Fran, Wiesrt, Buorze,
Lesus ki, aned Bowaen M. Syanre, Jo, vonenrred,

e

B
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PHILLIPS ¢, COUNTY OF IRON,

1. Wornarx's Cosrpssorios — Depantesxt ar Lamor axp Ix-
DUSTIY.

The department of Inhor and industry ie administrative in char
ater,

o Sawf— Issvraney - Ryooens,

First insurer under polier in which date of tormination was Sxed
in Desemilur which did we? fle notier of nropored termination
of risk umtil fallawiey April after accidert which oceurred in
intorsening Fobrunes held, tiahde therefor, whers subaquent
wearer Wl mot il nsarer’s eertificate until Moreh, the Gret
inenrer Jwing the oniy wne on the ridk at the time of the acei-
demt aeeerding to the rooerds of the department of labor and
industry shich is darged with the administration of the work
men's compensation oot (2 Cnmp, Laws 1829, § %60 1]

} Am_wal from Departmeyt of Labor and Industry.
Submitied June 11, 1935, (Docket No. 98, Calendar
No. 32.412.)  Decided October 11, 1935,

i Fdwin  Phillips  presented  his  claim  azainst
County of Tron. emplover, and United States Fidel-
ity & Guaranty Company, insurer, for compensation
for an accidental injury sustained while in defend-
ant’s erpioy.  From avard to plaintiff, defendants
appeal.  Aflirmed.

Dewis MeGinn, for defendants,

. l'urrr.n., 0 Aveust 7, 1932, defendant United
States Fidelity & Guaranty Company insured the
"’“l"",\:ees of Iron county under the workmen’s com-
pensation act.  This policy was caneeled by the de-
fendant company December 11, 1933, October -
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ey Bl cvedit hud he not made the falee sidens nt."”

ta &vrrie v, MetQaorn, 91 Mich., 367 (51 N. W, 161),
thie gonrg sl
e e s that frand may be proved, like any other
fat, by tacts and civeumstances which satisfy the
nvg:n! ol ite existence, and it 18 a question for the jury
when there iz any evidence to warrant the inding. As
wis peld in Freidman v, Campricld, 92 Mich. 118 {52
=, W, 6207, when there is a seimfilla of evidence, the
verdict will not be disturbed.” ' B

L

Thaws was more than a scintilla of evidence in this
coso for the jury to consider on the questivn of fraud.
Ve canemds that the issue was fairly cubmitted to the
ipry under preper instractions, and discover no errer
ecompitied in the progress of the trial requiring the
verdict to e disturbed.

Tie indoment is aflirmed.

Dooanr, € J., and KUHN, STONE, OSTRANDER, BIRD,
and Mooug, JJ., concurred.

‘ 1 o late Justice MCALVAY took no part in this de-
cizion,

ANDREWS v. CITY OF SOUTH HAVEN.

1. Munierran ConrorattoNs—Errernierry —Traee,
Art. 8, see. 22, of the Constitution avthorizes elfles to operate
¢lertric lisht plants and to sappls the Inhabitants with
lisht, heae and power! See, also, 1 Comp. Laws, § 2258

el sevy.

*As to power of municipality to H‘.gt!'-:':.l;l- ;‘rh'_atrh;-:m-:;\ri.;:.
soe notes i 31 L. R A, (N. S.) 115, 11%: 63 L. R.A (N, g) 1143

1915]  Axprews », C1I7y ol ot it HAVEN, 295

PR I R rertn s T X T SRS,

In the swerelie of propriciary and lLaslineen powers of a
mpnletga] carporstini, 1 §n soverned hy e same s
whicl conteul n pricate individual or @ hudness corporis
ton: I suth eane the faet that a city eagazing in a com-
serelnl e of sorivity computes » ith and dawazes one of
fie Iptebhitants in his teade or bucine 85 Goes not entitie Lim
to v ief amaln:t munt ipa) hetlon for the eity oves him no
pisv ndty frarm cam e thion,

3. Samv=—Eqrizy.

Nor is o taxpayer who erils elpetrical appliances entitled
10 pestratn & minicipal corporation team competing with
him In the seiline of wiccirie JMght £3ures, tan which branch
of business L snuazcs 2 an fneidental part of ifte power
and Mebr Ludnes, in tie aheonee of any shewing that

spxatinn was thesely B oo send ap thatl dapage accry i)
to him #% 2 @AX;ANCr UF TeRE0n of such commercinl entar-
price.

Appeal from Van Buren: Des Voignes, J. Submit-
ted April 16, 1915, (Docket No. 121.) Decidad July
23, 1915,

Bill by Albert E. Andrews against the eity of South
Haven for an injunction and other relief. From an
order sustnining a demurrer to the bill, complainant
appeals. Aflirmed.

Thomas J. Carenangh, for appellant.
Fred C. Cogsiall, for appellee.

STEERE, J. This is an appeal to review a decree sus-
taining defendant’'s demurrer to complainant’s bill,
filed to restrain alleged wltra vives munizipal trading,
and dismissing the same.

In outline, the material facts disclosed by said bill
are as follows: Complainant, who is a resident prop-
erty owner and taxpaver of the city of South Haven,
where he maintains a regular place of husiness, and
is encaged in selling and installing electrical fixtures,
bulbs, supplies, wiring, ete, and equips Vaildings to
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wae wleetvical enrrent for lighting and other purposes,
cluirges that defendant is engnged in like business in
exeess o) its corporate authority, in comnetition with
him, unlawfolly using public fwads Tor that purpose,
Petendant i5 a city of the fourth class, organized, ex-
istine, and “doing business suproscdls™ under the Con-
stitution of this State and Act Ne. 215, Pub. Acts 1205,
Theve is ip =aid city a private gas plant which supplies
the eommunity with gas for lighting purposes. The
ety awns and, through its board of public works, op-
crntes, a rnmicipal lighting plant {rom which it sup-
nlics itself and inhabitarts with eicetric lights, 1t
lieens on hand, purchased with publie noney raised
by taxation and {ransferred to a fund for that
purpose, a stock of electrical fixtures and accessories
similar to those dealt in by complainant, which it sells
to its inhabitants, also furnishing teo them, Tor hire,
its recularly employed electricians to install wiring
anel electrieal equipment in their private residences
and places of husiness, advertising that it will perform
such work, furnish and install fixtures, supply altach-
ments, lioht holhs, and all eleetrieal acces<sorics, for
private individuals on their premises, in their private
vesidenices or places of business, substantially at cost.
The Lill furthor alleges that, as a resuit of the cily
thus engaxing in competition with complainant, he is
sufforing, «nd will continue to suffer, irveparable loss
and damaoes charges that it is not eszential or neees-
sary for the city to engage in such business in order to
cupply i's inhabitants with light, and that under the
chaiter it has no authority to do =o; therefore prays
for on injunction restraining said municipality from
“enenging in and carrving on the business aforesaid
in the manner aforesaid, and from using the funds of
the city raised by taxation for other purposes to by
supplics and Leep them for sale and to pay the elee-
tricians for the purpose of disposing of their time to

I e B B e

.
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private individuals for hire in the manner aforesaid,
and fron, keeping and seliing to privite individuals
wire, fixtures, bulbs, electrical supplies, or aceessorics
in any amount or of any kind whatiocver,”

The direct and only que-tion raised by this bill and
the domurrer to it is the rigit of the city, while eper-
ating its clectric plant and supplring its inhabitants
with current, to also in that connection do electrical
wiring on their private premises and {ornish fixtures
and other accessories essential nad convenient in using
electricity.

The corporate power of a city tn own and operate
a municipal electrie plant and supply its inhabitants
at prescribed rates light, heat, and power 1s conferred
by statute and the Corstitution, In the act under
which defendant was incorporated, suthority to supply
light is conferred. and by the Constitulion, adopied
later, heat and power are included as follows (section
23, art. 8):

“Subject to the provisions of this Constitution, any
city or village may acquire, own and operate, either
within or without its corporate limits, public utilities
for svpphving water, light. heat, pewer pnd transporia-
tion te the municipality and the inhabitanis thereof.”

The general act providing for incorporation of cities
of the fourth class (chapter 83, 1 Comp. Laws), under
which defendant was organized. contains varieus pro-
visions upon the suvject of municipal lighting., Sec-
tion 2258 (2 Hows Stat, [2d £4.] § 578%) confers the
power as follows:

~ “It shall be lawful for any city incorporated or re-
incorporated under the provisions of this act to acquire
by purchace or to construct, operate and maintain,
either independently or in connection with the water
works of such city, either within or without the city,
works for the purpose of supplving such city and the
inhabitants thereof, or either, with gas, eleetric or

R —
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othur Hehte at sach times and on such terms and con-
atttons a< hereinalter provided.”

Py section 5266 {2 How. Siat. 724 Ed.] § 5792)
authority is siven the common council to enaet such
ordinances and adopt snch resolutions s may be neces-
sary fo carry that objeet into cffect, amd to protect
avd control the property owned and used for thal
prinese.  The acl also provides for a board of publie
werks with anthority to fix rates, subjert to direcelion
af the couneil, eharged, amongst other things, with
the ol ire “duty, power and responsihility™ (section
2202 {2 Hev, Stat. (2d Ed.) § 5795)):

.

‘Second. The econstraction, monovement, suparvi-
siom and control of such eleetric or other lighting plants
as are or shall he owaed by the eite,”

Section 5270 (2 How. Stat. [2d Ed.] § 5796) pro-
vides:

“Tha said heard shall have power to make and adopt
all such hydaws, rules arnd regulations as they may
gdeem pecessary and expedient for the transaction of
their business, not inconsistent with the ordinances of
the city or the provisions of this act.”

In thiz inquiry the governmental powers of a city,
by whien 14 regulates and controls its citizens in a sov-
eroign cppacity, are not invelved. The question raised
heve rvelates anly to the proprictary or husiness powers
a the ¢itr, by means of whiclh it mayv act and contract
foir its owr private advantage and that of its inhabit-
ants combined. In the exercise ef the latter powers,
the municipality, acting through its oflicers, iz gov-
ernod by the same rules which contiel a private indi-
vidual or business eorporation under like circum-
stonces, Owmela Water Power Co. v. Cily of Omaha,
117 Fed. 1 (77 C. C. A. 267, 12 L. R. A. [N. 8.] 736,
R Am. & Eag. Ann. Cas. 614). In such ease the fact
that a city engagine in a certain line of activity, com-
meveial in its nature, competes with and thereby dam-

T —— R R R BT TSR R=N N,
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azes one of its inhabitants in his husiness, does not
entitle him to relief, for the city ques him no inumunity
fram competition,

The electiic light plant which defendant owned and
operated, although a municipal publie ulilily, was a
business concern or enterprise.  In its operation and
business management the city had the rieht and power
ta do those things naturally conneected with and be-
longring to the running of such a business which a pri-
vate corpmation would have in the same conneclion.
Pond on Public Utilities, § 8. The power to engage
in this municipal busiress activity for the public wel-
fare is pecessarily conferred in gencral terms. To go
into details of administeation and specify ench pariie-
vlar thing which could or ceuld not he done vould be
nnwise and practically impossible.  As to dutails and
methods of conducting such authorized business, in-
volving exercize of special krowliedge and businesa
judgment, there must be many imnlied powers. A
strict, illiberal, or narrew construction which might
hamper the exercise of a rensena’ie diseretion by the
municipal authorities in sucii matters, hecauze the
power is given in fow words, iz not, with perhaps a few
exceptions, the tendency of decisions in most jurisdie-
tions, The courts as a rale are not disposed to inter-
fere with the manaement of an autborized husiross,
conducted Ly the municipal authorities presumnbiy in
the interest and for the benefit of the city and its in-
habitants, unless dichouesty or fraud is manifest, or
the vested power with itz implied diseretion has heen
cleaily exccedew or grossly abused. In Yorrent v. City
of Musi-egon, A7 Mich. 115 (10 N. W, 122, 11 Am. Rep.
T15), Justice CAMFPPELL, in writing the opinion, fore-
shadowed the rule which, by the great weight of aun-
thority, is applied in construing general pewers to a
municipality to engage in certain modern business ae-
tivities for the public wellare, seying in part:

.

. ———— e —— —— <



T —

S0 137 MiciicaN RuronTs. [Iuly

1 ties were new inventions, it might with some
plan.dbility be claimed that the terms of their charters,
a4 euprie- sed, must be the Titer:) and precise limits of
thely powers, © % * There sve mony fouriching
citicz viooee charters are very short and simiple docu-
pente. Oy vorbose eharters, excepl in the iimitations
pose upon muticipal action, are nat as judi-
Lol framed as they mitght be, and ereate nischief
he tieir profizity. But if we shontd pssime that there
ie e it it to implication, we should tined the longest
of tiom ton imperfeet to make city action poasible.”

In ity of enderson v. Youna, 110 Kv. 224 (83 8.
W, 533). where the issue was the right of the cily to
farnish electrieity for light and other purposes to cus-
tomevs bevond the city limits, it 1s epid:

“In {he manswement and operation of its elecirie
plant, & ety is not exercising its sovernmental or legis-
Tative nowers, bt its business powers, and may conduct
it in the manner which promises the greatest henefit 10
the ¢ity and its inhabitants in the jndement of the eity
eomnail: and it is not within the province of the eomrt
to interfere with the reasonabie diseretion of the coun-
cil in such mutters.”

Lit“1e divect authority is to he found upon the exact
question raised by the facts dizeloced in complainant’s
hill, The two cases cited by counsel for complainant
meost favorshle to his contention are Attorncy General
v. Lotecrier Corporation, 71 J. P2 Rep. 385, and Keen
v. City of Weyeroszs, 101 Ga. 588 (29 S. E. 42). The
fratnamed involved the right of the “undertakers,”
yapresenting the municipal corporation which wns au-
thorized to supply electrical current only at the con-
crmer's terminals, to deal in and furnish wiring, elee-
trienl fttinas, lamps, and other aceessories. The court
held ey conld not, hasing its decision upon limitations
found in the legislation and provisional order in con-
neetion thorewith having the force of law, saving in
part:

“1 aleo think that there is nothing in the sections of

LA & s e tee m e

1935]  AxnprEws v. CITY OF SoUTH HaAvEN. o

the act of 1847 inconsistent with the construction of

supply’ in the oot of 1882 contendied for by the plaintift

enzenedy, thet it micans the supply of eneroy 1o the

consumer at ik terminals, ® * * When we tars

e the provisional order, the intérpreiation, in M opin-

jon, becomes Ul plainer, sconsumer s terminals’ is

there stited to mean ‘the ends of the electric lines
situste Upon ANY CONSMCT'S PYUmIses and helonging
to him ot which the supply of enerzy s deifvered from
the serviee lines. The undertukers have power L0
charee for supply of ehergzy and fov melers and fit-
tings, bat for [vrniching ond laying lines thév have no
power Lo charge excent in speciand gases, Dy elause -y |
of the provisional orer, however, they are beand to
give a supply of energy on demiend, ard, if the wiring
of the house and provision of fitings is part of the
supply, they woul! he copspellabls tor da it without
remuneration, and T think there is force in the plain-
1ifTs armument that this cannot have beon intended
hy the legislatare, In my opinion, *supply,” within the
meaning of the act and order, is completed at the con=
sumer’s terminals.”

While that opinion is upon the same subject as the
instant ease, the econtraliing reason for the decision
has little application here, in thal case distinet re-
trictions were piaced upon the auvthority given the un-
derlakers, or borough officialz, by the wording of the
aet and provisional order, which defined and limited
the scope of their action in express torms, the exact
meaning of which was doclared, to exclusion, as the
court found, of the implied power claimed.

In Keen v. City of Wayeress, supra, it was Lield that
the city of Wayeress ditl not have implied authority
under its charter, which authorized the erection and
maintenance of a system of waterworks and connect-
iner the city’s mains with pipes of vater consumers, to
engage in a general plumbing business, sell plumbing
supplies and material to private citizens, and do con-
tract work in placing the same upon {heir premises.
By analogy, it ean be said that certain of the reasons

. ———

—— 4 -

Rp——

R ——— v 4 -

NEl —



R R TRy ===

e el B, —
T R — —

2y

¥ 187 MICHICAN Dryores, fduly

etbed 2
. '.‘c.! 1'n 'ﬂmt opinion tend to suppart the constroetion
N TS - gn i M M »
in“di’.l“-‘“ ol f(;l' ;.\\ complainant in this case. That onin-
n fouowed the rule of striet ¢r i :
R } striet ¢onstruction; i i
rnid, 12 part: . gt
SV Ta s Vg nibss -
it e city of Wnyeysns enr shem express Jogfe
R ey ('; u') engage in the husiness o which it
"""'"-l‘l.l erked, the acts of its ailicinls of which the
iz;x .(.;'.“«v.u:m}-!mns are clearly »Mra rvires. We have
L) . . B = ’ oL
cn"‘r:-.': l_'..:u. undey the act of 1850, upon which the
,,", :10‘;“';“‘3- 1"'; boanrd of coprmnizsioners have
vue pErTor Ao take aneh stevs e mve need el i jor
R [Seige & T ase ius : need el in ovdor
3 e 4 the w :zEt'r\\’rrl: sistom of the eity Nh"ic:nt
Tk ;'; nefivial vo the nublie, (¥ve Arts of IHR0, . £20.)
Y ..'.'...hf."!:.".'r' of ke eity that, 19 bring this result, it
siftertc .‘" Lo enpaze in the plumbing bnsiness, is
bl ui.n- .:-~;!n, breauze obviionsly pot vell founded
;:x .“-..’._l.‘!-‘a;:.n.t o5 ro.:!srm;\?-!:.‘ be nveed that, in order
(.\M.‘ ats ‘.w{ e ps rons, it was recessary for the city to
P Ml"'n e ;r(-_lm;mc.fs, as an incident to its rizht
w supply good drinkivg water to its citizens.” B

SH",‘S crx.'.lmst!y, however, that court recognized em-
l‘.:nsz;z in the ice business as an inecident to the rizht
1.)1' a ity Lo supnly rood drinking waler to its CiﬁZt:;'l
1\ Hu."f-m v OPwof Comilin, 151 Ga, 560 (68 .S. 04 :!72'
o1 L uZ: Al [NLS] 116, 20 Am. & Eng. Ann, Cas. 109‘)"
whers it was contended that the eily had “no r.ighé
t": '."11'\:‘1';; in a'purcl;.‘ private and commercial business
of monutfacturing or dealing in a common commodity
of _commerce, such as ice; and thercfore the use of
]u‘.'v.!'l": funds raised by taxation for that ,'nn'pnse. will
L I.l‘:'.’ul." While odier guestions not material here
voere i p\'uh‘gll in that case and discussed, the conrt in
disposicg of the above objection =aid, amongst other
things:

= P _

L‘:‘xr nh:{ct in bringing, by means of a walerworks

Feleny, wa er in pipes fmm a distance for nse in sup-
plving the needs of a city, i+ not alone to obtain a sulli-
cient gquantity, but also to socuve that which i'; i'rvt'r
f‘xz‘rn impurities than it is pessible {0 oblain in the city
itzelf, © * * Upon what principle could the doc-

.k

1915]  AxpaEWS r. CITY oF SOUTH TIAVEN. 203
tripe rest that lignid water may Le dedivered by the
city o ite inhabitants by fewaee throuzh pipes,
thet water in frozen blocks cannot Lo deinvered by
wanons or ollerwize? 1f the eity s the right to
furmish its inhabitents with waler in Yiguid form, we
Fail to see any verson why it cannes farpish it te them
in a frozen condition, © % ' Noy do we sce any
yutinnal oliectien on the idea that the ity wiil be en-
garing in a manufaoturing enterprise.  The eity might
pethaps oqually as well he smid ta be manufneinring
vhen by Ahe nee of a filtering procese it chanzvs impure
woter inio taat which is pure. Wien, in eonnoctisn
with its waterworks systen, it prduces ice, it werely,
chamees the form and temperi-
ture of a part of the witer supplied by that system.
We do not think the operation by the city of Camilla
of an ice plant in econnection with its wotervorks
systeim, for the purpose of fupnishing ice to i's in-
habitants, is ia vielation of the seetiens of the Consti-
tution referrved to in the plaintift’s pelition, o¥ thatitis
jllesal for ang yeason,”

Water senl through pipes to a customer’s residence
or place of business is water delivered to him ready
for use in its then condition, He may heat or ool it,
drink or bathe in it, anl make whatuier use of it he
But clectrie cnrrent delivered 1o him at his
residence or piace of business as it iz transmitted over
the wires, in its then condition, poither affords him
heat, power, or Jight without further medinms and ap-
pliances.  The statute and Constitution do not in terms
limit the serviee te supplying the enerey, hut antherize
the city to supply ats irhabitants with waler, light,
heat, power, and transportation, It may v eil Le con-
tended that furnishing to customers taking clectricity
the necessary devices or equipment to produce heat,
power. or light from the current is naturally incidental
to and an implicd pover conneeted with the business
of operating an electric light plant. It does not appear
that the municipality in so doing is vonducting the
business by different methods or urler other rules

by ceriain provesses,

desires,
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421  Mieh,

which may tend (o contrdiet, weaken,
e iy, or explam the testimony af e wite
ness on direct exannianng or w hich tends
or wmay temd to cducidate the testiniony or
affeet the eredibitiy of the witne:s”

dhifer
formal

1§ the “fragmertary  withings”
fromy the  complafnangg  witness's
statement, s may Ve cither breause the
Jobtisgy AT an MCHmpicte oF macenrale ve
flectionn of what the witiess wld tie of-
ficer of because the statement s mcom-
pleve op macenrate.  While i may T the
pittings hat are complete o maecnriate,
we shantd ot preclude the dofendant from
shewing that it ¢ the statement whieh s
meamplete or inaceurate, that something
rethucted be the jottings wits intentionally
or wnmmtentionally omited m the prepaaa.
tion of the stiteent

Tie officer aind the witness are at likerty
o enjdan that oo the o puttines which are
mwomplete amd that the statement as weit-
ten 15 fewe: that the ncluson of something
Gy the statement shat was aot included wm
e winmes or the neution m the jattings
of sometnng omaied i the statement J0es
aet woeate the trath of the statement and
of the wisess's atrrpl testimony ¥ There
08 reed e shreld from serutiny Mirag-
Thae erest 1 full dise
Closnre regures tloa they Le made avatiabie

"
L RTINS,

far enamination 3t the trial by the defends

asnt and Hix atoruey

[ agree wath the majory that the refusal
ts aow Marea's lawyer to see the notcs
st the me of trial Jdued pot neccssanty re-
guite & tew triak. But it scems thme the
popeny - semand 18 whether there s any-
thier Lo the notes whieh might have e
£ VMarra's lawver to apeach tae crode
Lifiey or the testiuvony of the complatreg
wirncss, pot whethor theee 3 “prejudicial
senflet® Letwoen the erficer’s wotes and
fier testimony,

6o Ap offher’s pates nre not  stement
of 8 witsioss,  Nor upet sxsmeation of
sueh notes the wititees might gaooerly be
a<hed whetlor le mads a <atoronte
e petheted, ML ke konter oo
wmnle the stutcaent, the wifiher vl
be aclod wdether the  SIjoment oo
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27 Mich App. 28
Stanford J. GRAYSON, d/b/a C. P. A. Exam
Couch Review, Plaintitt-Apgeilant,
s

MICHIGAN STATE [GCOARD OF AC.
COUNTANCY and Piichigan Department
ot Licensing any Foguiation, Defendants.
Appalices,

Docket No. 7055

Cotrt of Appents of Michigan,
iy !

i 1 RN

Netigmand foir Putdiation Fele 12197

Action to compe! disetosure nf names
of apphoants for CPA
Wayne County Circrat Usurt, Juseph €
Rashid, ., densed rehict ami plamnft ao-
pealed.  The Conrt of Appeals, Vo f
Hrenaan, J.. beld that suaite prohibating
diselosure wis not wneanstitutional.

heenses,  The

Adfirmed.

1. Liceases &=5

It is within legislatpre’s police power
to regalate metheds  and procedures i
certificion of a CPA - MCLA. § 338
03,

2. Licenses &=

Lass of reputation wud prejudicial ef-
fect ov job opportunities which woulld flow
from disclosure that CPN applicant failed
examination dre detrinrntal encugh to gon-
ceal weifare 10 justify statate prohibiting
diselasure of names of applcants, MGl
Al § 33eEAd

3. Licentes C=7(1)

Faet that siatgte prohilating disclosere

of waines of applicants far CPA heenses

made, I it appetrs thit the witness
mede sitell A statenwnt virher from bis
testitony o the offioer’s, thnt stste.
pient, 30 menpsisrent wih the witness's
weitten  stafement of (il testiaeny.
wonh! T of prabyrive valee

. I e e pegpep— .

L — - -

I SR (Y E—

GREAYSON v

did not bepefit all o
fatal to statute, Mo

4. Constitutional Law ¢
Licenses C=7(1)

Statote prolindntan:
of applicanis for 1
exercise of state's qw
not, on theory that b
deprive party wha ra
CPA exammation of
LA § 338303 At
1, § 17, US.CACons:

5. Constitutlonal Law €

Mere faet that <ta
non does not o oand o
person has heen dens
of law., MCLACons
U CAConst. Amend

¢. Constitutional Law <=
Licenses ©7(2)

Where cluce to 12
far CPA heenses faled
ute prohibiting dicclosy
phecants for lhieense dic
who offered revicw eour
of cqual protection of
338.:03; M C.L.AConst
US.CACones, Amend,

7. Records ©=14

Fact that application-
required payment of fe
were stamped with notas
ment did not render
“financial records<™ withiy
that ull financial records
maney shall be pulilic re
§ 338,503, M.CL.AConst

Nee pubilication Word.

for «ther julicial cons
definitions,

8. Licenses =22

Where statnte prohils,
Board of Aceoutitiney o

PlAaMEs T KELLEY, )y,
for the Counte W] Mepine
the Supreme Conr for o,

PN W N Py

I PN~
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4 Mizhtaca Oeparimant
Regutatizn, Beicusantse

t No. 7255,

wals of Michigan,
Wy, 1.

11990,

Heation FPeb, 12, 1671,

el disclosure of namcs

CPA licenses, The
owit Court, Jossph G
ehef and plainnifi ap-
2 of Azpeals, V. L
har suoate prolibiting
nnvanstitutianal

slaruee’s police power
sid precudures
A MCLA. § 38

ul ol }-h,;n-’ "i.:! v s
o= which wouk! tiew
CEA appheant failnd
setsal gl Lo p o
ty . Staduty’ frebdannug

§ wCL

nd applcants,

profulaniys disglosur®
st for CPA licenscs

£ ghet thy wilpess
went wither from s
fitv- r's. thut wPies
Y owuh the witns’s
o - g e hadmomdy
e e,
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did nat benefit all of the pablic was not
fatal to statnte,  NLOULLY. § RIR305

4. Censtlivtional Law C=278(1)
Licenses C=27(1)

Statute prolmiating disclosuie of names
of apphicants for CPA lhicenses was vahd
exereist of state’s police power and did
not, an theory that his business 1s propesty,
deprive party who ran review gonrse for
CPA exammation of due process. M.C.
LA § 338303; M.CLAConst. 1963, art
1, § 17. USs.CAConst. Amends. §, 14,

5. Constitutional Law €211

Mere fact that <tate makes classifica-
tion does not 1 and of aself mean that
person has heen denied cqual  protection
of law., MLCL.A.Const.1953, art. 1, § 2;
USCACunst, Amend. 14,

6. Constitutionat Law C=211
Liconses €=7(2)

Where clase to 1200 of 1300 applicants
for CI'A hegnses failed examination, stai-
ute profulnting disclosare of names of ap-
pieamts fur feense dhd not deprive party
wWho offered revicw courss for cxaminativi
of equal pratection of law. MOLA. §
BRS03:  MLCL A Const 1963, art, 1% 3
USC A Conss, Amend, 14,

7. Records ¢4

Fact tuar applications for CPA Liceuses
Tepired pagnant of Jee and applications
Were St G owithe aotatieir of such R
et il ot pessder apphaatin  funms
Bitannst svcand * witlun statots providing
tht il fonanviad tevoads o Latioyr to pubihe
Wriey shall be polle cecords, M B
508 MU A Uonst e, are 9, § 23,

Sew pubhestion Wonle nnd Plirases

fur other goddieie!l soestractions sl -
defanitiona,

% Licenges c=.2

Whaere ctature prohibirad disclosure hy
Board of Accountaney of james of ap-

-

AAMES 1 KELLEY, . Ciecait Judge
for a8 vty of Monme, appointed by
iy B Conrt for the bonro swenth

WU W el INy

plicants for U\ Jicenses, provision against
disclosure mnchinled Deparunent of Licens-
e and Reguiation, the supervising depart-
menmt for the board, which had smerofilm
vopies of apphicatrons,  M.C.L.A, §§ 16,103,
338.503.

———

Coleman E. Klem, Shere & Klemn, De-
trait, for pluntfi-appeilant

Frank ). Kelles, Atty. Gen,, Robert A.
Derengosky, Sol. Gen,, Franklin J. Rauner,
Asst. Aaty, Gen,, for defendants-appellees.

Before DANHOF, P. ], and V. J.
BRENNAN and KELLEY,* JJ.

V. J. BRENNAN, Judge.

Platnufi 18 cugaged m the b -85 of
providing & review course for candidates
for the C.P.\. exam. He has on a4 nume
her of occasions attemipted to seoure from
the defendants the names and addresses of
candidates for the C.P.A. exam i order
that he might sewd thom promotionsl na-
Defembants have demed the plain.

addresses

terials,
tff the requesied mames
relyinge apon LA, No, o, § 1 wheeh
amencds OIS, § 338203 (St \ne 1870
Cun.Supg. § 18.3) . the statte provides:

A0

*Auy application, docionent or other
miformation {iled by or conecrning an
apphicant st not Ye disclosed by the
board to anyone without the prior per-
milssion of the appheant to do =0, except
that shall provest the
board from making pubbe anpenncement

nothing  Lieran
of the names of porsons recoiving cer-
trficates ander s aot”

Plamtdi brought 4 complunt e Waymwe
Cuttinty Cireint Conrt regquesting that the
defendants be meude 10 disclose the names
and  addresses of the candidutes. This
was dewed by the Wavne County Circuit
Court and the complant was dismised.

of Juwe, 1070, parsanutl to § 3G PN
1944, No. 251,
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wRAYSON

l.ecause in prac
incquality. 3\

fare th et dy she mepsatite B SEeMar : in cuch a law 1.
‘ f any state of facts
TR Ty fam what v gmaTov: N "‘.‘ i ceived that would
_.; Yeyrde g o ek eyt e p o my A ; of that state of
RO ERETRMIT Y THE S0 08 Tt 4 e : law was cnacted
(bif 1@ o-wehmmeny 53 IR0 INITR ! One who assails
e gtir T Tidy a .'f"."_"'..j oy : such a law must
A e MOME, B, Tl QLA SEE NN : showing that it (&
L SR oI S R St R o i : reasomible basis,
vty preane o TR g oy’ ot { bitrary.”
s T A wppec epst dags TERY R § .
e F iy et AP St vias : In this case the fa,
PRl Bap o g TRRC YN GRS R e By :vcnge.ol over R
| germy Wk shlened ki o i dates fail the C.]’A,
L) “il B b vresr g oF thy ! nomber of “flunks”
et il { apart from examinaty,
Ll L i

ulated professions iy -
} the special protection
v close to 1200 of the

: unsuees: L.l the amoy:
ud loss of reputatio
; permits of different

{ accorded other profess;
broad scope of discre
, lature  has when mal.
g this statute canroe be +
ly arbitrary.”

e

o Mgt fpe acit tespem T 3%y v :
FEFeLitrs T ity - 32 spSrsaniey ; | .
e } 3. Financial Records
¥

: [7] The thir¢ assigny
! on article 9, § 23 of the -
] tion of 1953, which provi:

"AlN financial reeor
avdit reports ang other
moncys shall e public ¢
10 inspection, A stater,
enues and expenditures ¢

I shall be puldished and dis
85 Popemninty Loy dovse ly, as provided by law.*
Trams, AN . ... o i - o s o Sbed

Plaintiff says that the ap

Lecome financial records

Stamped with the amoung

e o L A date. If this is frue, PLAL16G
uial B |

_ i thesaiods s 18 unconstitution ),
SrEALNAL b LR B ORTL LAt

L 50 g e e
wrlieps, 2

In order 14 resalve this

e ook  to the mechanien]

. tendant 1o apelvitie for a
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utigh 19 the general wel-

C e oregaliation W question,
Ctothat thiy statute dows
the pullie is not fatal,

¢ poltce power 18 sustain.
“any sulclantial part of
dy v, City of Detroit
499, 3, 305, 285 N.W.,
case the evidence shows
y 130 pecple apply for
. gach year.  When this
Cnulnptiod over the years,
he benefits of the statute
substastial portion of
¢ a valul exeraise of the

stion
ds hai the statute in
the eqnsl  protection
urteetith  Amendisent to
sition and artiele 1, § 2
Constitnt on of 1963
1 ke stataee makes an
sabon peainst hisn b
disclusnge siptintes exist
respeet ta any other
s ur ocoupahions.

fact i 4 stite makes
& not i s of feseld
v Bas oo lguied e
the laa. The case of
i Carbonte Gus Co.
1, ne 3 R0 2Y, 390
forvie the standards for

¥ dpeutecthen  ginuse of
et Ao Nt 1ake
. powWer he clasify W
palice Liws, tat adaits
W oa wade sope of dis-
cgar!, and avoids what
S Men s wathont any
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Cite s 153 NW 24 124

hecauge i practice it results in some
mequality. 3. When the clasafiwation
i osaeh a faw s calted in question, A
any stute of facts rasonably can be con-
coived that would sustain it, the existence
of that state of facts at the time the
law was enicted must be assumed. 4
One who assails tha classifweation
such a law must earey the burdon of
showing that it does not rest wpon any
reasonable hasis, Lut s essentiadly ar-
bitrary.”

In this case the facts show that on the
average of over 8) per cent of the candi-
dates il the C.P.A. exam. Such a large
micber of “flunks” set the AL exam
apart frum examirations of ke other reg-
wlated professiors i the state amd call {or
the specind protection of the statute.  Where
close to 1200 of the 1500 apphcants are
mnsuceessind, the amatmt of embarrassmeng
and loss of reputation gonersted therety
perrsits of diffcrent treatment than &
accorded other professions,  In hght of the
broad seope of discretion that the legis-
fature has when mabing classifications,
this statute cunnot be said 1o be “essential-
Iy arlitrary,”

3. Fuwaneial Records

{71 The third assyounent of error rusts
oo astiele 9, § 23 of the Ml gan constitu-
tion o 1963, which provides:

AN financial  revords,  accomatiigs,
audit reports avel ther reposts af pehli
Mencys shall be puabhe recorids amd open
W dnspection. X staEtément of all 1ew-
s and expershitures of pubite nuan ys
shall Yo puelilishiedd and distrilngted doials
Iy, as provided Ty lew

Flistifi cays that the appheation forms
become fianeiad records when they are
Samped with the amount paid and the
date. b this os tome, 1R ND067, Noo 306, § 1
B uncsngtitational,

! In order 1o rosalve this ssstie, one nist

llﬁ’& W the mwchatiical  procedr.os wts
ks >

fodant to applynye for a CIRAL exam.

FETEIENT TR -

When an appheation, together with the
application fee of 828, is received Ly the
Departinent of Licensing and Regnlat,
a cashver coumts the mwuney and nserts
cach individual application into a machine
which prints the amount of money received
and the date of recopt npon it in the
space provided thereon.  The applications
are then sorted and a “validation recap
sheet” is prepared.  The names and ad-
dresses do not appear on the “recap sheet,”
which is pliced in a receipt journal Ly
an acconntant.  Finally, the apphications
are microfilmed by the Department of
Licensing and Regulation before they are
taraed ever to the Board of Accountancy.

It should be voted at the omsct that the
state legistature is the repository of all
legwislutive power, subject only to limata-
tions and restricuons aimposed by the staw
ard foderal constitutions.  The constita-
tienality of a stutote wiil e supporied by
all possible presumpticus vot clearly an-
consistent with the lammuage and subjoct
matter.  Oakland  County  Taxpayers
League v. Oalland Cuoanty  Supervisers
(10393, 355 Mich, 305, 94 NV 875

The plaintiff would have this Conre be-
heve that the mere mopristing en the Lp-
plivation Ly the castier iz sofficient to
cunvert the applicaton ato a “Himancial
reeatd” within thy purview of artcle 9,
§ 23 of the Muhwn Constiivtion, Ad-
el there bas been no judiciel pro-
moitnecnient as to the precise mesnmg of
the wonds “financal rocords,” we are ands
e by thee cotistrncton given to these words
By the acceoeing divson of Michwan's
deipartines e chied
of the aceountng dission, D, L. Powers,

A adminsteation,

stuted !

“e & & financal reconds are those
recocds from which the above statements
amd reports [weht repoits, fimancial re-
ports, wnd statoments] are made up and
melnde  peneral and subadinry lodgers
within which someary and detul entiies
are wade from docwnents, Intings, ad
recapttulations.  That dociments such as
pasrolls, expense vouchers, purcliase or-

e B S e e e e e




428  Mieh,

ders, receints vouchers, warrants, appli-
cations for heensure amd the hke are
not financial records and are net avails
able to the p\lm:‘t.”

Takewse, the deputy ehief, Mr. MeDuniels,
stuted that po finuncial record oxists nne
til the recap sheot is vahidtnd,  Soch re-
cap sheet docs not eontain the names and
addresses of the applicants.  The interpre-
tation of these wornds by the department
of administration is entaled to wueh
wirzht, In Shagroa vo Ambissador Steel
Co, (1968, 380 Ahich, 513, 219, 158 N.W.
A 473, 4T3, the Court had down the fol-
lowing proposition:

“‘The construction given te a statute
by those charged with the doty of exe-
entinge it is always entitlad 1o the most
respectin! consideration and ought not
1o be overruled without cogent reasons.'™

In view of the fact that there has licen
no constrociion of this phrase other than
the admumstrative construction, this Court
feels cotistruinicd ta hold that the miprinted
applications are docmmnents gnd pet -
nancial records,

But there 15 a further reaton which
compels this conclusion,  The manifest
purpose-of artivie 9, § 23 is to allow the
pulitic to keep their fingor un the podse
of governsient spending.  The most exe-
polittous war of sa doitig 1< to grve the
public acvess 1o saemnarics, Molawe shevts,
and other such compilations which map
est and correlate - myriad of flaanen!
transactions into a meaning ful acconnt, It
steains one's eredulity to think that the
framors of the Constitution meant 1o allow
the pnbiie Lo inspo ot cvery recept, every ap-
plicntion for Ticensure and every writing
evidending a redeit it 15
toiahy Goaeccssary ta give sueh authorty
to the pubiic ta athieve the purpose afore
menticned and such anthonty erakd eastly
seeve a8 a tool to harass goversmontal
agencies by nareasanable demands for great
volnmes of mdividval doguments. We hold
that the pubhic right o infortation give
en by article % § 23 is bast promoted,

or expominure,

. ——

—— - et . i,
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andd the smo functioming of the goy.
ernment hest protected, by constrong the
words “finarciad reconds” to require more
than a receipt or document, such as the
imprinted apphcutions here

4 Applicanen of PA9T, No. 3046, §
1, o Department of Liwensing and Reg.
uiation

[8] The final argument posed by the
plaintiff is that the staturs in guestion pro.
vides  for only by the
bared” and that it docs not apply 1ot
Department of Licensing and Reyulation,
which has a micrefiln copy of all re.
ceipted applications.  The defendants an.
swer by saying that the Doard of Ac.
countaney was transferred to the Depary.
ment of Licensng and Regulation by g
type | transfer unlor the Fxcoutive Op.
gamzation Aet, M.CL.A § 16003 (Sta,
Ann.1969 Rev. § 320[3]), and thus the
Departiaent of Liccnsing and Repulanon,
the supervising depariment for the Board,
shauld be required to alade hy the non-
disclosure provision,

non=«hiscinsure

Althongh there have been no cases which
have discussed the cffect of a type |
transfer mpon the agplicalslity of pro-
hilittoms directed toward u board o the
principal department, the omly way that the
non-disclosure can e ingle
mented 1 by eanstening the language of
PAI%?, Noo 3G, § 1 oas ako applvivg
to the parent department.  1f the mforms
tion winch the legislature hins determined
showld not be disglosed is made availnbie
by the mere fact that w is in the hande
of the parent department, the legistaive
The Canrt

Wooeds

provistons

purpnse would be thwarted
kelll in Rernjamua vo Huntington
(1957Y, 349 Mich. 545, 855 & NWad A
77% that:

"We seek a reasonalde construction of
stitutes. in the hzht of the purpes
sourht to be accamplished”

The only way to accomplish the lepe
Iative purpusc of protedting the eandilye

peokition &

privacy is ta hold that the
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FEOPLE v. BAMKS

Mieh. 42D

Ciio s 138 NOW 2042

Mo statute applics also ta the Pueparinent

of Licensing and Hegolion

For the foregoing roasuns we fined that
none of plaintifi’s contentiors require re-
cersal and the judgment of the arant
crart is therefore affirmed.

Affirmed.

27 Mich.anp, 331
PEOPLE of the State of Miehlgan,
Plalutitt-Appetiee,

v.

Robert (Cob) DANKS, Defeadant:
Appeliant,

Docket Mo, 7651.

Court of Appeeis of Michigan.
Div. A

Oct, 26, 170,

Weteasod fur Prtitication Fele 16, 1L

The Berrien County Circuit Coutt
Rarl . Zick, )., euered judimont con
atingg defersdant of wuenmg and jrihitish
A inrged msiranent and he appeided
The Conet of Appeals held that the tral
SR paper by prfvsed to rapure the v
Wirsemnenr of tweo persabis i 10S R st
Vidisws, where there wos anvenrtgverted
slrce that the viome was avvomphshied
FA e g vl whetr thore was e
_"“ vl g e et w ekl _t-l.u ¢ el o
B T aliogeed g
Yar

et A Wl SRS, ELe “

wone vl e vinne.

RELTIT

" Criminal Law <3625(3)

- While statule states that Tl watnesss
-5
Mown w preatomor at fune of Tl

“Ian
SHES 3 KEFLLRY; e, Hhroin dudee
\
U e Canpry of Monros, sfpwsintesd by
A Snpasae Coanry fore the hrasiis meala

misst be endorsed by him on the mforma-
tom, the actual scope of proseentor’s dury
regunres endorsemaont only as 10 s gestac
MCLA. § 76730,

WICSSes.

2. Criminal Law C=626(8)

Trial court, in prosceution for wtier-
g and pubhshing 2 furged mstrument,
proper'y refused to tequire the endorse-
ment of two persons as res gestac wit-
nesses, where there was wncontroversed
evidence that the erime was accomplished
by a single peron and where there was ne
clear evidence ‘hat would place either of
the two alloged res gostar withesses even
near the scene ot the crume. MECL .
§§ 750,249, 767.40.

3, Criminal Law C=1025(0)

Not having made a umely objecuon.
defendint was prechmded on appeal from
claimiing error m tril court's pstruchons,
GCR 1963, 5ol

e

Ploney W. Gleiss, Gray, Gras, Globeaisky
& Gliiss, Benton Harbor, for defendanr-ap-
peltant

Prank L Kelley, Mty G, Raoleert N\
Drevesensky, Solo Gena Rosald 1L Taslor,
PPros, My, for p!.um-\‘i-.urpv‘!n'

Betorse HOTRROOK, 1% L and R
BRSNS i KELLEN 1L

PR O REAM,

Pl feapbant was evnvictad By o g of
wterig il publishng forged styns
menl P ) N TR R | St N
(960 e, § 220 Mo appeals, clunnng

three crrors,

The first vrror alleged s the
the

[1.2}
fathire of the trial vonrt o fegeiee

wf 0 folser YRR, por ant 10 § oG A

$imeg, N 281
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Powor Todieol by wintul - faa ety ohegse ils own method for eallveling
ecouncil 1o Lo penssps e reqshie  dnformating, snd ndy evn lhet ecesti
tions in fesad vo the wee ol ,-»os giiervs hrensh o conn tee ot out-
erected En Vo ity for sligten N Tigs  sidcrs of thooagh the wavor, provided
g connal b Arlivatsd toon euamits  the Divedizstion Is rody i ils be
fom  Cthpeast Thag, LiA¢ & Yuwes hat?, b neve Crdapes seith it dirsetions,

Ca, v Bandsy 05 Jl5ch, S51, vid subyect to its contivl, qnx tha re-
aglis veported o it fu ts actiom.
Guprpittes ¢l outnideen, \"urwv teneral v, W ':x.xe Crrewit

A eomrsss eswneil of u 'y may  Judge, TH7 Mich. 615,

;] Raserds; ey, publis hupestion; penalty for dofae-
fug rooirds, s 1%, The ecunetl shoil ¢aase all the reoords of the
torperaiion, and m all procesdings o) the couneil, and ail bools, doeu-
ments, yepocia, contraets, recoints, voucliors and papers relatinz to
'l-c fanees ona Jrairs wf £ @ ety nr ta the ol ficinl gets of any oildecr
of e eorp aparinn {noloss 1 by € 's' act to be kept elzowhore),
to bo degusited and kept o he nfﬁ"'- of il ...y elerk, pind to be so
“l"l')"\d. filed aed ks ', a3 fo l" conveneTil of acecss otd inssestion
aad @'l sush sdcom 's. hooks qud pruners shail be :“hj"(t to ingpection
by any duha’tanl of t"* ey or other person mtu\:\ «d thorein, at
all Fensonntls times, cxernt such pats thorsof 1 , in the o .,\... an ‘of
lh\ o "r'-il it moay Lo wecsssary Dor the ...'lhumw of Justize to
withhala for i..f '\.'J.ld LT .d A 1‘&'1“’1‘1 e .10 shall secrete, iv -\lh.,
ufnes, elitr ne dusteny oy rash Bonks, rovoids, docuntents or pepors,
o oxpoze the stwae fo loss of l~".n\('1uﬂ with mtent to prevant the
coptonts o {one meaning or buport of the sam: frem being lmown,
shall on eoivistien thevsad e ) antshied by laprisormirt in t‘*e state
prison uf' Jomcer w.w e (1, year, or Ly ﬁ.x.. net exece Ing one
whonsand | lhu dollars, i b both sneh fue and impeisonment in
tha diz-reticn n:’ the comrt. (C. L. 729, § 3915 €. L. '15, §3091;
Gl ’.§-H'-')
\"t'“- wonstitaly puitie soeonda. nr S "'1«"" ol 2l eid ¥ eounct i where
The riere iy with t‘we e 7 olnth  no bad Ssich oy fennd s silvge par-
ot & kool enzildol ile Clyilinrc ties frerol g b(‘ml the Teemided
ecite® af the ehis 2onr 'r.c{ giva sueh vote to 2 3 ]
Yaole the hamia r fruilia yees  gand w
ot hampmn Fersda Dy Co. v Sagiy
M whir, 211 dslehs ].A._.,

}- £

BPi et refotrnes,
Conplusiyoret of veeord. Nop Catlaztan’s 3

; bk, Digast, Mus
In watters involving the daeratlan  nieipal Cwporations, § 190,

BB.2%21] Comne '."‘" vt See, 15, No mamber of the eounedl
wiall reveive any ewnpaitation h-z' Lx soevices, eitler n= aldepmen,
eonnitisosan op othensl o, cxeept ax heroin provided, (0. L. 29,
$ 12065 €. )., 005, § 2092 ¢ 1 "0, §9056.)

Birons gaference,
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