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I. A CHALLEXGE TO PART 20
Intervenor Living In a Finer tnviromment and Willlam &, Reany

Ll A

‘hercinafter LIFE) sumit thal the mroposed Davis-besse nuclear power 3 :t'

4 o & ’r\t
3t on will not necessarily oporate without uncue risk to the ®salth and &
jafe.y of the publiz even if we plant mecta lhe safaty criteria of 10 S '%

R vars 20 "Standards for Protestion against Radiation", (hervinafter
Parl 20) for vhe reasen thii the Part 20 criteria themsolves ars inadequat
Tan present Part 20 sets excessively hi:a limits for rafiation exposuroﬂin ’
sertain instances and lacks nrscise standards to control cnrtmﬁl w
ispecls of radiaidon upésuﬁ. farthcmore, the standards az; b'a;.od ln'plrtg
1 nisconcaption of the Congreseionsl randate to the AEC, Taken to-ether, 1’.!1.8;‘.b

a3t

facts pender Part 20 cutmoded and inadequate, representing an abuse of the ABB'!Q‘

NSl

adninistralive discretion Lo i-plencnt safety objectives, e ’i 5,

Auzhcrity to challenga Part 20 at a construction permit bearlm was nz' 3
“M-iv' =4
ablished Ja ihe datter of BAltinore Jes and Klsciris Company (Calvert curre Lo

Niifs), In that case ea intorvenor attackud the validicy ot Part 20, elpocnll:

¥ith respect %o itd linf%ations on the c.ncont.rat.im of radioactive nstcrhll V',
in limuid waste discherzes {rom a naclear power plant, Ihe initial décision . ‘.1;;

in that case, doted June 30, 1969 discussed the nzlure of ile Intervenor's ’sd
Challenge as follows: ' : A 8003 120 7(/
*The basic tmctioa oi the noard is to nake a finding

thot there is reasonable assurance tha the prorosed "l, &
reactor nay be consuructed and operated without undue 4
risk m health and sufofy of the pub\ie. Aie—v
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Part 20 1imits ofcourse play a central role in the
question of what constitutes "undue" risk, However,
it seems to the Board . hat there ma be cases inwhich
the evidance introduced is such as to draw into queat-
jon tha validity of those regulations themselves, In
such a case the Board might not Le able to rely up on
Part 20 as ea‘.abltahin‘ the outer limita of acceptable

risk."
This aspect of the initial decision was futher discumsed in an ACE Memor- . ' i

aodum dated August 8, 1969, whieh referres to the limited grounds for a
licensing oroceeding challenge to the validit, of a Commission regulation,

stating: i e

"By linmitel grounds we mean vhuther it was promulgated
in accordance with applicable procedural requriements;
and, as respects ths Comission's radiological safety
at.mdu-da, whether the standards establiehed are a
reasonable exercise of the btroad discretior given to
the Commission by the Atomic "nergy Act for imple-
mentation of the statute's.radioclogical safety obJoct.-
ives,.® '

The AC's authorising legislation, the Atoric “ergy adt.‘or 195L, rec
that the Cormission assure itself that puclear fecilities will not by inis- g

ical to the health and nfow of the public. L2 USCA 2133 (d). The thems ots % .
the paramount cor;cérn in protection of public health and safety recurrs \

throughout the legislation, egs L2 USCA 2013 (d). L2 USCA 2201 (p) gives
the Commission authority to e
::l;:: Lg:ul‘?r". bi:ouo. nacindt; ::W n::: :::h.rulu nnd’ AP
of Lile chapter? {amphales added) oy Lot '
In the words of the Commission itself in the Calvert Cliffs Memorandum, 'Pu't".’

20 13 a living document." 'm- means that ite provisions must reflect the

most up-to-date scicctific iaforma.ion available.

IT. Evidence of the invalidity of Part 20.
A.) The present Part 20 repumu a distorted view of .the proper -
function of safety oundarda. It rests upon & niocomopuon of tho :




-3~
asitority to set gafety standards and instead perwits the factor of cost to - .
be considered of safety criteria. Under such circumstances a reviewing LN

1

|

i court would look to the ligislative inteat and the language of the statute &;
) - : ;-: . *

:

to fulfill its
"obugauon to insure that the adninhtuun ouqdnrdt ’ gk
conform to the legislative purpose and that the; are nniforlﬂ.y ;L
applied in individual cases". WS R,
E.D.F, v Ruckelshaus, AR
-+= F2d--- (D.C. Cir, by

|
% _ Jaouary 7, 1971 ) .~ 3‘,,
i This nocrd, Like a Ceur%, should find Part 20 an unreasonable exerc.se REAL 2

‘ of discretion because the Commission which drafted it was
“"found to have proceeded oa errvmeocus principles“, ."2‘

Rochester Telephone v U.S,
307 US 1 1

H £
A standard for protection against ndinuou should be a safety standard ,

o ——a

and "safety" can surely mena not.hiq: 1«: then "feedom from exposure to % ‘ |

e

{ danger”; (Webster's ™hird ilew Inberuuoul Mcuanry. .1998) nn o ';,

task of bheAEi.n?artZO. then, shonld have buntontu:dnnuponm-:‘,

of buldin; and operating t.cuuiqo uut mect the ufoq standards of hrk
20, It would m be up to private enterprises to dcctdn witether 1t is .oo.- :

cl-dcany fou:l.bh to build nuclear power plands, org hether it uoum be
cheaper per un’t of electricity produced to build a fossil fuel plant , o ;{3‘1‘
3 c:{‘ “;
Congress has to some extent ulkc-cd the usual Market Hocunuu upon "i»"’e‘.;

mch private enterprises crdinn-ﬂy d-purd tor guidance in -hdog tae b-
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of insurancs to enterprises involved in nuclear power producticn. The Fer-
eral Govermment aiso subsidizes nuclear power facilities by financing the
initial fuel supply. In thes: ways, Ccngress helps tne industry to bLe
competative with other forms of power production.

Congress has noi,, homver; nade and expliéit ”dve;.isibn to au.bsidiz: %
nuclear power by permitting -he safely standards to be minipulated so that
nuclear power production will be economically feasible, Neverit.helsss,v we- <&

submit that the A" has done so without c'cmgressional authority., In the

light of available scientific unfomat.i'ony, certain exposure limits should ”r*‘hr
have been revised cownward. (See infrapp.”’©). Nor has Part 20 adequatsly .
recognized the fact that pecole w:.n be excosed to increasingly namerous
sources cf red,oactive emissions durio;; the cominp ysm and that a methad .
of apportioning total rld:\o.ct.ivo output mist be found. It appears t.hat. ﬁh'
de’iciencies in Part 20 stem from the interest in maliing mueléar powu' '
econcuucall,y feasible rather than ;:lvnican,y safe,
; The ICRP, on whose ncmendationa al] Par. 20 stmdards are based in
part, hes .ct..uuy stated that ' ' "..4
'™ The Tommission belie\'e,d that this= level (or radht.ion c-hd.on)
_ mvucs reasonat 1o uuwc. for the expansion or atonic dnergy !
= mgrm in the tmnabl‘q fu}.nro" ICRP Raport. 9, pyj T * 7
‘l'hecleurelt. exprescion of uu imnat.horized 1nt.urpretat.10u of its re-
sponsibility t.o sal safety lundu':s: s ..omd in 10CFR 20.1 (c). .(35 Fed.

Feg. 18387, Dec, 3, 1970.). This pnrq;ubi. reads as followss o T g R
1 :
"In accordmce with recommende:ione of the Fodorﬂ. Radiation -
Council, loprovod by the Pmidenb, persons engaged in activ R
ities under licenacs 1rp LB ‘the Atomic ‘Energy . Pommission ;A B S
pursuant to the Atonic Fnergy Aot of 195k, as unndod, should . o
in addition to complying with the requirements set forth in this
part, wake every reascnable cftort to maintain redfation upom
and releases of ndioactin uuriah in efﬂncnts to mstﬂct«l
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areas, as fu' bolow the uniu specified in this part as prace . -
ticable, The term "as far below the limils specified in this = %
part as practicable" means as low as is practicably achievable Ay 5
tz ing into account the state of technolcgy, and ths economics e .
of improvements in relation to beaefits to the public bealth and T
safety and in relation to the uiilisation of atomic energy in O

the public interest.*
The words of ‘he regulation, which explain the "purpose” of the chapter, re-
quire the azency to take into mccount "the state cf technology and the ‘
economics of imorovemenis" (;-phui; added) .. On croasemmimuc;n; A'!:

witnesse: Tedesco, Howe, and Pogers corroborated the fact that cost was
considered in deciding whotaer radiation exposures and radioactive releuea s ?\'.w'r:
were zafa enough. This is not establishing how wch safety we can afford! s _,
“en if the A™C mandate to develope uses of nuclear energy is inter- I'.'?V“b"t'
presed to mean “"promote", Part 20 -- meant to include only safely standards- g S o

i7 not the proper vehicle for thie activity. Louis Jaffe, Judicial Control

«f Adnimistrative Actioun (1965) gives one definition of abuse of discretion

. £ - an exercise of discretion in ulucti,: ;u

“ an exercise of discretion in which a rilevant consideration O
has been given an exaggerated and ' unreascnable® weiht v
at the exp e of others, The 'letter' has been observed . ' s
the ‘'spiri ' has been violated, Discretion implies P T
a 'balancin ', where the result is eccentric either
there has u % been a balancing or a hifdden and mayhap
improper motive has been nt work,”

The ARC has emphasized and given an "exagerated \aigbt' to the
promotion of puclesr energy at the expanss of safety.
B.b Fart 20 also fails as a "reasonable cxorciu of the braad dhmtion
given to the "oumian by un Atomic ‘ncry Act for implementatica ot

the statute's radiological ufov objectives” in ;.hab certaian importan®
portions of the regulation are outmoded. The frequently mentioned
document at the Usvis-Besse Hearinge wae' the National Vouncil ox

Kadistion Ppotection and Measurements (NCRP) Repart No. 39,

"Bagic Radiation Prohetion Criteria® (Aopucant‘l ixhibit 8).

B
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its re-evaluation work

*has been undervay for a number of years and t.hogemrd e
recormendations of this report have been subjected to M
considerable scrutiny outside the committee for the pist S
three years."

(p.V)

The scientific data o which its recomsindations are based has

obviously been availshle for some time. This is not the place for ;
a lengy &ucﬂpuon of the NCRP or its comnections with the AEC,
Same of uuuracunnrofmdui- the uot‘lmwotmgt.-'
ness Sternglass (Tr.)F¥75)nd AEC witness Rogers, - ot it T

is evident that such an organization with its inevitable comnitment
to prior recormendations can not be considered lacking conservation
in its aoproach to revisions of govermmentally nppro'ved safely

eriteria. Neverthelesa, the 1971 NCRP report reoaunda uvu-d BAe
sigmificant changes from its previous gudnnm upon uhich pruont g
Pect, 2015 1a Fich babed.. § oonpariice OF thess resemdndabions's S0/ 18
with the present standards in Part 20 points up some imoortant iy

-

inadequacies in the latler. 5
The National Council on Radistion Protection (NCRP) Report 39,
reflects the wost recent findings of a corporation set up by Congrese, . .,,; i

*The Commission maintains close consultation, and will :":if»“.;"il
contimue to consult, with the National Coancil on Radiation - = 0
Protaction and Measurements, and the Internatiocal Com- RN x‘J :
mission on Radiological Protection,® '~ CARe
"do R‘o 'l ”‘ '}
No. 234, 18386
As the testimouy of Dr. Yompkins on behalf of the AEC, (p. 1800-
1803 Tr.) and the NCRP report Exhibit , paragraphs 21&, 23‘:3, 236, *"'

237, 238, 239, 20, 2. 25, 246, 255, and 256 indicates, the NORP -
proposes o-rmnmyiqa-tant c!unpotrqmauun( regulations
in JOCFR Part 20, mu.mwnmmcma
msuunt.uhmmnmmu- As page V of the {,

<
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"the general recommendatios of this report have been T X ¥ ”.‘
subjected to comsideradle scrutiny outside the committee PR

for the paet three years," £ BE
and in setting up-to-date standards they state ia parawraph 17, ‘
page 6:

"these guidelines may change frequently in the light of
practical experience, availability of improved measuring
methods and the complexity of competing applications
involving radiation., Bodies promulgating recommendations
méet maintain cognizsance of advancee in the understanding
of radiation effects so that the basic criteria may become
better founded on scientific prizciples and less dspendent
on value judgement, whenever possible *

In other words, it is the NCRP's tg_qling that guidelines be

updated as pew information is gdined, to protect man from unnecessary g R
dangerous radiation effectd. ’ : - ‘

One of the moet important changes in the Eepbrt was the recom-
mendation for vann of reproductive capacity in the occupaticnal
categary. As Dr. Tompkins points out o p. 1801-1802 of n;umpu’ 6

"This chenge essentially would establish a new radiation
worker category.”

The exposure allowed under Part 20 makes no distinction of different
classifications of workers in muclear facilities; aad Part 20 and
FRC guidelines pervit 5 rems per year to all workers (p. 1801-02,
1999, 2000 Tr.). The standards wsre set up on what was known about

the adult in occupational conditions in ouclear facilities. 5(;. 1370 7...). { :
The NCRP report, Exhibit 8, recomminds that exposure to the
fetus be:

"During the entire gestation period, the maximum permissible

T dose eghivalent to the fetas from occupetional exposure of o
the expectant mother shonld not exceed 0.5 rem. g 29
2 - e
Dr. Ernest Sternglass, witness on behalf of LIFE, statud: : ’Jg
s G
“the infant, the fetus, and the early embr,o, which are the : _’:ﬁ;,.n_v..;
most sensitive members of our population.” : ST

(136 ) T




As Dr. Sternglass pointed out in his testimony, tha first indice .dcn
of an association between X-rays and leukemis and cencer in ch.ldren
was shown by Dr, Alice Stewart in England in 1956 (Applicant's
Exhibit 1L).

"to find out why leukemia had increased in Bngland after
1950, she had carried out a study in which she interviewed
motherr and found out that among the wothers who had had
diagnostic X-rays during pregnancy, there was approximately
a 90 percent greater or almost twice as many cases of
leukemia and cancer among their offspring as smong those
wvho had no X-rays, DBy 1958 she had accumulated a much
larger number of cases and again her study was confirmed.™
(p. 132 Tr.)

And the stady conducted to check these conclusions verified Dr,

‘. -y

Stewart's etudy as Dr. Sternglass testified:

"Fur thermore, by 1962, D, Brian MacMann, under sponsorship
both by the Public Health Service and the Atomic Energy
Commission had carried out a check study, & separate and
independent study of this particular phenomena, and alse
concludes as a result of the study involving some 800,000
children born in New England and New York hoepitals, a
fraction of vhom had of course received X-rays, that lndnd :
he confirmed the indication that again there was something
like a LO to 60 percent increase or alsost half as many
cases of leukemia and cancer among the children that had

received a few dlagrnostic X-rgys.®
: (p. 134 -42 Te.

Since one diagnostic X-ray amounts to 200-400 millirems, the
mmlmhmnnmwmupmzmmmmmt;m :
Mbogimhomgmdpquhuon, .vu-,unr.smmm s
pointed out on p. 1342 of Transcript. As Dr. Steruhu stated g
further, Dr. Alice Stewart confirmed in more detail her f'indinga in

June, 1970 in: A i

"reviev of some 19 rdllion children, a fraction of whom
were X-ra ed over a lenger period of time, approxinmately
a decade and a half in England, Again using hospital
records, she concluded: Humber ons, there was evidence o S
for & direct linear relationship or s proportionality - R
between the number of X-rays given and the chance of : o
cancer and leukemia. Mumber two, she wes able to arrive
ot the coanclusion that the early embryo in the first R s
trimester wis approximately 15 times as sensitive as the % &
late fetus to a given amount of radiation, or the risk =
vas 15 umlgruur. Wow, in view of the fact thal ber

2
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figures esta uhdadoc.wdmu.'thoimid@ct-
leukemia and cancer of about 1200 millirads for the late
fetus near full-term, her conclusion amounts to the fact
that the early fetus requires only about (O millirads in
! the first three mouths of pregnancy in order to indicste
' & statistically sigunificant increszs or dogbling of caicer
and levkemia in the pext 10 years of life.

(Po 1343 bo)

According to Dr. Sternglass' testimony this damage is caused by the

fact:

*"That th~ <Yryonic cells are not able to repair and
resist, ‘lao.y have not yet acquired the ability to
fight off cancer and leukemia to the same degree
mature cells have,® )

(pc 13“&’115 bo)

In other studies relating to fallout from nuclear weapons
testing, to increased induction of cancer and leukeria in children,
Dr. Steruglase stated in his testimony ou LIFE's behalf:

"Barly in 1964 a set of data was published by the NVew York
State Heolth Department indicating riscs in leuker.a did
indeed take place for children onder 10 yearse of ige for
which data war cosplete and it showed a peak ocecuw red

some six or seven years after arrival of a falloul. and
this is similar to the peak that occurred in Hircshima and
Nagasaki six to seven years after the individuals there
were exposed to radiation. . oy

Furthermore there was a mﬁ‘ in age distrioution such
that children were dylng towards older apge. Instesd of
dying mainly abt two to three years old, laukemia secemed
to be striking them at ages 5 to 10, Tris shift had
been noticed bty Dr. Alice Stewart and T'r. MacMahon fcr
children who received Y.rayes in uterc and again this
tended to corrobarate the hypothésis that we may be

! -' dealing with aa effect on the childen in utero, due to
the radiation both externally and “nternally. :

This particular study, while exarining it further, I
detected in that same area Aldany-Troy, New York, a
halt in the decline of fethl mor Lality which happened
to be going on at a steady rat? since tQe early '30s and
then suddenly within a year or so after the arrival of
the fallout in Albany-Troy dr-stically leveled off and
then began to rise again and on'y in the last two years
. bas fetal mortality im all «f New York had this area
begun to coma down again.

| Then we examined infant rortality sll over the United
‘ States and found that ir state by state, down-wind from
the testing, there wss a rise and decline of infant
i mortality above the orajected rates based on the previous
H 15 ,ears history, in inisou, following within a few years

2=




after the onset of nuclear testing in the early '50s and
ending dramatically within three to fiva years after 1962.

Or, in other words, in the last three to four years infant
mortality has once again dramatically resumed its decline

and in fact will of course have gone down to far lower .
values as for instance is shown ‘n one of the figures that = .
I have attached, that is, incor:orated in one of the papers
I referred to.® - - S SRR o ]

e a8

(p. 135057 Tra) | 4




oocupationel vorkers, As the repo-' Exhihit § of the applicant, states Al
W
in paragraph 201, paje 76-77 f x ’

B
"The thyroid :;land is aost distinctly the liniting orzan in L
cases of uptake of tie various redionuclides of iodine, Becsuse of the .

larse use of radioiodine for various studies, and because iodine may bo an | -
important radionuclide in nuclear ener:y aciivities, both civilian and ) o
uilitary, it is possible that the “hyrold may receive relatively large . -y

dosos., Irraddation of children also calls for special consideration of :

As Dr, Stemglass pointed out in reference to studies conducied in the

Nevada ares after nuclear wespans testin;, Y
"By hindsight Dr. Ralph Leop was chls %0 calculate that infants . - .
in that ares &s a result of drinking the milk and other possible o B
Sources nay have and probably had accumulated as much as 10 to 30 S0 s

rads to their thyroids as a result of tie tendency of iodine to
reconcentrate in tho human thyroid, He pointed cut that therefore ‘s
we should exanine whether or not increasas in varicus types of X

diseases had taken place and he specifically mentioned thyroid
cancer,” (Tr. 1349)

And as paragreph 115 of the ECRP Resort o, 39 statest | R
"'Expu-henm ‘evidence in animals indicates ihat othcr nnphm

ray be induced by whole or partial body irrsdietion, but very little .. s
such evidence has been seen in studics 0f exposed human boinis., Only

The change in NCR: guidelines rortu.ncmu_nocuamuv
muom-hmuuqomnmmmw«;-nm,mu
10 CF R, The ngw NCEP recomm atlom 403

*The maxisum peraissi e dose squivalent for combined external and g
hmma?irndhu:tofu usm,or;morommmmmtm‘; T
#in fled out in the other 1 ommendationsz shall be 15 rems in any one ,. vE g
yoax," (XCRP Report no, 35 a & A

by

"15 rens for all other orjans inclading the thyroid® (NCRP Report no, 39).

The cecupational skin dose eriterion for m wilinited area of the
body has slso bean changed .y the YCRP in their Report no. 39. Section s
20,101 o 10 C:R liste exposure of individual to rediation in restricted uw'uf_. 3
for skin o’ whole body tobo 7.5 reas per calendar qmrur_'or 30 rems

e




