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Statement of the Case

»

This proceeding involves the application of Florida Power
Corporation (applicant), dated August 10, 1967, and five amendments
thereto ("the application'") filed under §104 b. of the Atomic
Energy Act of 1954, as amended (the "Act"), for a construction
permit to construct a pressurized water reactor, designated

Crystal River Unit 3 and designed to operate initially at power

applicant's 4738 acre site located on the Gulf of Mexico about
70 miles north of Tampa, Florida, and seven and one-half miles .

north of the Town of Crystal River, Florida.

A notice of hearing was issued on May 29, 1968, designating

levels up to 2452 pegawatts .(thermal), to be located on the
an atomic safety and licensing board ("board"”) to conduct this
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8008160123 & 08




proceeding to determine whether a provisional construction permit

should be issued to the applicant.

By Order dated June 28, 1968, the board granted a Petition
to Intervene filed by the City of Gainesville, Florida, and the
Cainesville Utilities Department (collectively referred to as
"Gainesville"), but limited Cainesville's participation to the
question of the jurisdiction of the Commicsion to issue a con-
struction permit under §104 b, of the Act. The board denied
Cainesville's Motion to Broaden Issues to include the questions
of whether the proposed facility has "practical vaiue" and there-
fore should be licensed under §103 of the Act, and whether the
provisiens . omstruction permit should be conditioned "upon the
availgbility of output to municipal utilities on nondiscriminatory

terss and termination of any other viclations of anti-trust policy".

The hearing was held in Crystal River, Florida, on July 16
and 17, 1968, The board issued its Initial Decision on Septerber 24,
1968, directing the issuance of a provisional construction permit
for the proposed Crystal River Unit No. 3, but recommending to the
Commission that the construction permit be conditionec with respect
to matters not pertinment here. (I.D., pp. 10 and 19.) The regu-
latory staff and the applicant have filed exceptions to this aspact

of the Initial Decision. Gainesville has filed exceptions to the



Initial Decision claiming that the board erred in denying its
Motion fo Broaden Issues, in concluding that the proposed facility
is a utilization facility involved in the conduct of research and
development activities leading to the demonstration of practical
value and may be licensed pursuant to §104 b. of the Act, in
failing to condition the construction permit and in certain

other respects. Gainesville requests that the proceeding be
remanded to the board to receive evidence on whether the proposed
Crystal River facility has practical value within the meaning of
§102 of the Act, and whether the proposed license would tend to
create or maintain a situation inconsistent with the antitrust
laws. In addition, they request that the board reserve juris=-
diction and convert the application to a project authorized

under §103, pending a decision by the United States Court of
Appeals for the District of Columbia in the Vermont Yankee and

Duke cases (Power Planninpg Committee of the Municinal Electric

Association of Massachusetts v. AEC; Cities of Statesville, et al.

v. AEC).
11

The Proceeding is Properly Considered Under
Section 104 b, of the Act

Gainesville contends that the application for the proposed

facilicy was improperly filed under §104 b, of the Act since the




faciiity is allegedly a project having "practical value" under

§102 of the Act, and is therefore subject tc licensing only

under §103 of the Act. On this basis, Gainesville claims that

tiie irsues set out in the notice of hearing should have been
broadencd and evidence received to establish this point. Gaines-
ville also claims that the facility is not a research and develop-
ment reactor within the meaning of §104 b, of the Act. (Exceptions

I8 2..-95:)

The board's denial of Gainesville's motion to enlarge the
issues to consider evidence of the "practical value" of the
Crystal River facility was entirely consistent with the Cor s~

sion's Merorandum and Order in the Philadelphia Electric casel/

in vhich the Commission held that a "finding of practical value"
can only be made within the context of a rule making proceeding.

As the Commission stated:

The finding of "practical value" under Section 102

is a non-delegable function of the Commission. Further,
it is to be made as to a "type" of utilization facility
and not as to a specific proposed facility. We believe
that a finding of "practical value" can properly be
r~de by the Commission only through rule wmaking pro-
.dures (the course heretofore followed by the Commis~-
sion with respect to the consideration of this matter)

lj Matter of Pniladelphia Electric Co., Nos. 50-277 and 50-278,
Memorandum and Order (ARC, Dec. 5, 1367) [herecafter cited as
Philadelphia Electric].




(footnote omitted) in which all interested persons

would have au opportunity to participate. The in-

appropriateness of anm adjudicatory proceeding for

the above purpose was recognized by the board in

Duke and finds confirmation in our Memorandum and

Order of September 8, 1367, responding to the

Jurisdictional ruling referred to us by that board.

Thus, the evidence which may be introduced in the

instant proceeding should, as in the Duke case, be

limited to the question of whether the applii?tion

satisfies the requireuents of Section 104 b.2

Gainesville's contentions that the "practical value" of the
Crystal River facility is illustrated by the applicant's assertion
that the capacity of the facility is of vital importance to the
reliability of its power system or the fact that the applicant
sought an exemption under 10 CFR 50.12 from the requirements of
10 CFR 50.10(b) inm order to perform preliminary construction
work, or that the second unit (Crystal River No. 4) was witndrawn
because 1t was not a "prudent" investment in generating capacity
(Exception la) are all attempts to establish that the facility
has practical value. For the reasons discussed in the previous

paragraph, these contentions are not properly for consideration

in this adjudicatory proceeding.

In any event, the fact that the applicant chose to rely en

a nuclear facility such as the proposed Crystal River unit rather

than a fossil fueled plant to fulfill seeded future generating

2/ Philadalphia Electric, Id. at 3-4.
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capacity is only an "indication of the probabilities of success-

w3/

ful operation at anticipated levels It is not, as Cainesville

suggests, a sufficient basis for a finding of practical value. 1In
its decision in the Duke case, the Commission quoted with approval
the following statement in the Staff Memorandum accompanying the

Commission's Determination Regarding Statutory Finding of Practical

Value for Certain Types of Light Water Nuclear Power Reac:ors:éj

Although the willingness of utilities and equipment
companies to accept the business risks involved is

an impressive indication ~f the probabilities of
successful operation at anticinated levels, it is
not alone a sufficient basis to s».nmort a statutory
finding of practical value by the Comnission. (Foot-
note omitted.) The manufacturers of nuclear reactors
compete for the business of utilities which are con-
sidering the purchase of power plants, and are moti-
vated to offer incentives such as warranties as to

3/ Staff Memorandum accompanying Determination Regarding
Statutory Finding of Practical Value for Certain Types
of Light Water Nuclear Power Reactors, Pocket Nos.
RM-102-1, PRM-102-A (AEC, Dec. 29, 1965), 31 F.R, 221
(Jan. 7, 1966). This determination, filed Lecember 29,
1965, accompanied the Conmission's denial of the petition
for rule making which had been filed by the Natiomal
Coal Policy Conference, Inc., the Naticnal Coal Associa-
tion, and the United Mire Workers of America.

o 1



certain features in arder to ¢btain the avard of a
contract. 7Tue willingness of utilities to purchase
nuclear plants and of reactor manufacturers to warraut
the plants is a reflection of tiie acceptance of what
may be consicered reasonable business risks, but does
not necessarily constitute a sufficient assurance that
the plants will 3- lact perform as warranted or will
otherwise mect txp»ctat~ons._]

Cainesville's issertion (Exceptions 2, 5) that the board
was in error when i concluded that the Crystal River facility
was prgpcrly licensable under §104 b, of the Act since the
facility is not "involved in the coaduct of research and develop-

pent activities lecading to the deronstration of ,.. practical

valua" is also without merit.

1)

o 6
This sare issue was raised in Duke, Vermont Yankee,= / and

Matter of Philadelphis Electric.~" In Duke, the Commission stated

that:

[T)he "rescerch and development' about which Section

104 b, speaks encompasses as 'development' a dezon-
stration that &111 provide 2 basis for commercial
evaluation. Such "commercial evaluation", in terws

of earlier rcleva"t declarations, means an evaluation
of the econcmic competitiveness of the nuclear facil-
ity with conventional power plants. (Footnote omitted.)

S/ lMatter of I 3;& ?o:gg Co.. Docke: Neos. 50-269, 50-270 an
5C0=-287, Tec 3, 1568) [nhereafter refe

as D“tg, a

6/ Matter of Verront Yankee Pewer Corporation, Docket No. 50-271,
— » -\ . -
Mesorandum anc Order (ASC, aApril &, 1503) (hereaiter referred
anlee].

to as Verroat Ya

7/ Docket Nos. §0-277 and 50-273, Decision (AZC, June 5, 1968).




In the context, then, of the stat .tory language
and our construction of 4t, until there has been
a "demonstration of the practical value of such
facilitier for iIndustrial or commercial purposes”,
utilization facilities which will provide a basis
for commercial evaluation in connection therewith
(1.e., "lecading to" such "demgnstration) may be
licensed under Section 104 b.=

In this context, we think it manifest that large-
scale utilization facilities, such as the Oconce
reactors, by centributing to the yet incomplete

basis for a reliagble estimate of economic compet-
itiveness, are involved in the cenduct of activities
encompassed by Section 104 b, and, thus, are properly

9/

to be licensed thercunder.=

The Commission reaffirmed these principles in its decisions

in Vermont Yankee and Matter of Philadelphia Electric.

The sace rationale applies to Gainesville's contentions
here. The lack of a "demonstration that will provide a basis
for commercial evaluation'of this size and type of facility,
pointed out ia the Comnission's decision in the Duke proceeding,

is also true with respect to the Crystal River facilicy.

Moreover, the Crystal River facility incorporates a number
of desipgn features which require rescarch and development to
complete its design. Most significant in this regard are research

and development programs relating to: (1) once-through stean

o

8/ Duke, supra note 4 at 3-6.

9/ Duke, supra note 4 at 9.




gencrator; (2) coatrel rod drive unit test; (3) in-core neutron

detectors; (4) thermal and hydrauli: programs; (5) core coolirg;
(6) xenon oscillations; (7) iodine removal system; and (8) fuel
rod failure mechanisms during LOCA.AQ/ The foregoing, individ-
ually and in coabination, evidences an “"experimental purpose

conconitent with the purpose of economic demonscration."ll/

Cainesville urges (Exception 3) that the research and
development related to the ability of the containment sprays
to absorb radioactive iodine is a matter distinct from a demon-

stration of practical value and is thus "neuter"'in character.

It argues that since public health and safety is also of concemn
in licensing under 5103 of the Act, research and development pro-
grans desigrned to resolve safety questions are not encompassed
within the provisioas of §104 b. as activities leading to a
demonstration of practical value. As the Commission pointed
out in its first Determination Regarding Practical Value:

The statutory finding of practical value ...

[presupposes) a determination of technical feasi-

bility.... This [determination of practical value]

could include ... the demonstration of the technical ‘

feasibility of the reactor concept and of its basic
characteristics....12/ :

10/ Summary of applicaticn, pp. 22-25 following Tr., p. 264;
Staff Safety Evaluation, pp. 58-60 following Tr., P. 276,

1i/ Matter of Duke Pover Co., Docket Nos. 50-269, 50-270 and
50-287, Mesorandum and Order at 5 (AEC, Feb, 29, 1968).

12/ Supra, note 3.
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‘Rescarch into "technical feasibility" may include research
{nto the cffectiveness of engincered safety features designed to

protect the health and safety of the public.

Cainesville excepts (Exception 4) to the board's conclusion
that core thermal and hydraulic design wus one of the rescarch
and development areas as distinguished from "ordinary improvement
considerations". Gainesville argues that the Crystal River stean
supply system is essentially {dentical in design to that of Duke
Power Coupany's Oconee Nuclear Station, Units 1, 2 and 3, and
Metropolitan Edison's Three Mile Island Station, and that the
core mechanical design parameters in Crystal River reflect an
"optimization' of existing parameters. While it is true that
the Crystal River facility is similar to several of those for
which construction permits have becen issued and that the core
pechanical design was based upon an “optimization" of existing
parameters, it does not necessarily follew that no important

areas remain in which research and development is required.

The precise areas in which additional research and develop-
ment are required are identified in the Applicant's Sumzary
Description of Application. (Applicant's Summary Description
of Application, p. 24, following Tr., p. 264.) These include
research to more completely substantiate the correla lon of

experimental DN3 (Departure from Nueclear Boiling) data and flow



-11-

testing with internal vent valves installed and with open internal

vent valves.

The board's determination (I.D. 11) that research and
development areas included core thermal and hydraulic design

is fully supported by the evidence as pointed out above.

" Thus, it is clear that the board was correct in holding
that the Crystal River facility was properly licensable uader
§104 b. This is true both because its construction and operation
will contribute economic data useful in any demonstration of

practical value, and because the applicant is also engaged in

several rescarch and development activities of a technical nature.

Gainesville's contention (Cxception 5) that the board erred
in concluding that the applicant sustained the burden of proof
as to the jurisdiction of the board to issue a.license under
§104 b, of the Act is without merit. As poip:ed out above, the
record in this case, particularly the application and the 2ppli-
cant's Summary Description, clearly demonstrates that the Crystal

River facility is properly liceasable under §104 ©.
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‘The Commission Lacks Regulatory Authority to Condition
A 104 b, License Because of Antitrust Considerations

Gainesville contends (Exception 1b) that the Commission should
condition the construction_permit to require the applicant to make
available the output from the Crystal River plant to municipal
utilities "on non-discriminatory terms and termination of any

other violation of antitrust policy... It appears to contend
that such conditions may be imposed whether the permit is issued
pursuant to §103 or to §104 b. of the Act. As shown above, this
procecding may not be consicerced under §103 of the Act bec;use
no finding of practical value pursuvant to §102 has been made

for this type of rcactor. Therefore, whatever authority the
Commission ray have to condition a construction permit on anti-

trust grounds in a §103 proceeding is not available in this

proceeding.

The question of the authority of the Commission to condition
§104 b, licenses with respect to antitrust questions was clearly

disposed of by the Cormission in the Vermont Yankee case. In

{ts "Memorandum and Order", the Commission held:



In a proceeding for the issuance of a license under
Section 104 b. of the Act, which the instant proceed-
ing properly £s (see below), the Commission's sub=-
stantive regulatory authority is limited, as earlier
stated, to matters of radiological health and safety
and comron defense and security. The Comnmission in
such a procecding lacks the authority to deny or
condition a permit or license on the basis that it
would tend to create or maintain a situation incen-
sistent with the antitrust laws.:3/

In Exception 1b, Cainesville refers to the language in

§50.54(g), which it asserts "provides that ... compliance with

the antitrust laws as specified in §105 a. of the Act shall Le

a condition of every license issued." It argues that this
language in sone way requires the Cemmissicn to consider the
alleged antitrust questicns in this proceeding., Section 50.54(g)
restates in the regulations the pertinent part of §105 a. of the
Act which reflects merely the Congressional policy that nothing
contained in the Act relieves any person from the operation of
the antitrust statutes and provides for suspending, revoking or
taking other action with respect to licenses where antitrust
violations are found by a court of competent jurisdiction. These

provisions have no applicability to the instant proceeding.

Cainesville also argues (Exception 1b) that the Commission's

failure to consider antitrust allegations in this proceeding is

13/ Verrvoat Yankee, supra note 6 at 19-20,

—




in some way contrary to the fundamental policies of the antitrust
lavs, This point also has been previcusly dealt with by the

Conmission in the Vermont Yankee case’

While the Commission lacks the authority to deny or
condition a Section 104 b, license on the basis that
{t would tend to create or maintain a situation in=-
consistent with the antitrust laws, organizations
which receive licenses under that section are not
relicved from the operation of the aatitrust laws.,
Section 105 a. of the Act explicitly declares that
nothing contained in the Act shall rclieve any
person from the operation of the various antitrust
statutes specified therein, DMoreover, under Section
105 b, of the Act, the Comnission is required to
report promptly to the Attorney Ceneral any’ informa-
tion it may have with respect to any utilization of
special nuclear material or avomic encrpgy which
appears to violate or to tend toward the violation
of the antitrust laws enumerated in Section 105 a.
or to restrict free competition in private enter-
prise,

It was, perhaps, Section 105 b. which the Municipals
had in mind 4in asking that the issues specified for
hearing be enlarged so that testimony, evidence, and
recommended findings respecting antitrust considera-
tions 'may be reported to the Attorney General for
his use in the dispatch of his statutory responsi-
bilities". We would only state in response, that
while the AEC endeavors to comply fully with both
the letter and spirit of Section 105 b., we cannot
view its provisions as a warrant to use our licens~-
ing proceedings to develop evidence on matters
unrelated to the issues properly within our juris-
diction solely so that we may assist the Attorme
General in his law enforcement responsibilities .14/

'l&j Vermont Yankee, sdpra note 6 at 19-20.
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The Board Was Not Required to Conditicn
the Construction Permit to be
Compatible with a Section 103 License

In Exception %, Gainesville contends that the board erred
in failing to provide for "regulations and terms of license as
'will be compatible with the regulations and terms of license
which would apply in the event that a commercial license were
later to be issued', as required by §104 b, of the Act" and
that the board should have required that an application pursuant
to §103 "must be made when a finding of 'practical value' can be

made with reference to the proposed Crystal River facility".

These questions have already been dealt with by the Commis-
sion in its regulations in Part 50. In §50.41,in considering the

question of comprntibility, the Commission stated:

The Commission has determined, in accordance with
section 104b of the Atomic Enmergy Act of 1954, that
the regulations and terms of license applicable to

a production or utilization facility in the coaduct
of research and development activities leading to

the demonstration of practical value of such facility
for industrial or commercial purposes are compatible
with the regulations and terms of license which will
apply in the event that a class 103 license were
later to be issued for that type of facility.l3/

]/ Note following 10 CFR §50.41.




«l6-

With respect to the qucs:ibn of the conversion of 104
licenses to 103 licenses upon a finding of practical value
pursuant to §103 of the Act, the Commission has adopted §50.24

which provides as follows:

§50,24 Effect of finding of practical value upon
licenses previously issued, The making of a finding
of practical value pursuant to section 102 of the
act will not be regarded by the Commission as grounds
for requiring:

(a) The conversion to a Class 103 license of any
Class 104 license prior to the date of expiration com-
tained i~ the license; or P

(b) The conversion to a Class 103 license ¢f any
construction permit, i{ssued under scction 104 of the
act, prior to the da:e designated in the permit for
expiration of the license, 16/

Section 50,56 also provides that operating licenses and

amendments will be of t?e same class for which the construction
17
permits were issued,

The Comnission has stated, however, that:

", ..at such time as it makes a finding of 'practical
value' for a type of facility, its policy as regards
‘conversion' should be reexamined in the light of the
circunstances which then obtain, (Footnote omitted,)
Accordingly, the CormisSion intends that at such time

it will consider, in a rule making proceeding with
public participation, whether to change its present
regulations respecting '"conversion'" so that any operat-
ing license issued thereafter for a facility of the type
for which a statutory finding of 'practical value' has

16/ 10 CFR §50,24.
17/ 10 CFR §50.56.



bérﬂ pade will be issued under Section 103, even
the .gh the construction permit may have been issued
under Section 104 b, (Footnote omitted)" 18/

Conclusion

The Exceptions and Request for Relief filed by Gainesville

should be denied.

Respectfully submitted,

e\
Sy //
inte/ "72%""/?’"”’

Gerald F. Hadlock
Counsel
AEC Regulavory Staff

0f Counsel:

Martin G, Malsch

Attorney

Office of the General Counsel

Dated: October 28, 1968

18/ See Brief for the Respondents, pp. 38-39, Cities of States-
yille, et al, v, AEC and U,S., D.C. Cir,, 1968, Vo. ~1706.




