UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

The Toledo Ediscn Company and

The Cleveland Electric Illuminating
Company

(Davis-Besse Nuclear Power Station,
Units 1, 2 and 3)

Docket Nos'. 50-346A
50~500A
50-501A

Docket Nos. 50-440A
50-441A

The Cleveland Electric Illuminating
Company, et al.

(Perry Nuclear Power Plant,
Units 1 and 2)

MEMORANDUM OF THE DEFARTMENT OF JUSTICE
IN SUPPORT OF THE ALMISSION OF DEPOSITIONS 1INTO EVIDENCE

The Department of Justice submits this Memorandum of points
and authorities concerning the use of portions of depositions in
evidence, in order to summarize the applicable legal principals feor
the convenience of the Licensing Board and the parties. The admis-
sion of porticns of the depositions of Applicants' officers, direc-
tors and employees is proper in this proceeding, both under the
Nuclear kegulatory Commicssion Rules of Practice (hereinafter Rules
of Practice) cor, by analcoy, under the Federal Rules of Civil

Procedure (hereinafter rederal Rules) and the Federal Rules of
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Evidence. 1/ The adnission of de.osilions into evidence will
substantially expedite this hearing by e¢liminating the need for
the Licencing Eoard to hear lengthy testimony by & substantial
number of witnesses when their testimony under oath and subicct
to crocs~-examination mey be placed directly into the record.
hamizcsion of deposition evidence will not introduce irrele-
vant or immaterial evidence into the record. As provided for
under Section 2.740a(g) oi the Rules of Practice (10 C.F.K.
§2.740a(g)) and Rule 32 of the Federal Rules, the Department
intends to cffer only those portioc.s of depositions wvhich it
considers directly relevant to its case. 2/ Moreover, under
the Rules of Practice and by analogy under Rules 32(z) and 32(b)
of the Federal Rules, it is clear that the Board may reject
offered portions of depositions ir the same manner irn which it

may reject any other type of oral or written evidence.

1/ The use of deposition evidence in an NRC proceeding is not
without precedent. 1In 1ln The Matter of The lLouigiznaz Power zné
Light Comvany (wWaterforo Steam Llectric Generating Stetion,
Unit Nc. 3), Loccket No. 50-38Z, Prehearing Conference Crder,
CCH 1974 Atom. Cn. L. Rep. %11,710.08 (January 23, 1974), the
Licensing Board hela:

To the extent that the Federal Kules of Civil Pro-
cedure provide for the use of formzl depositions in
court proceedings (cf., Fule 32 FRCF), such use will
be permitted in this proceeding.

2/ B&ection 2,7402(g) of the Rules of Practice states that "“If
only part of a2 deposition is cffered in evidence by a party,

any other party may introduce any other parts." Thus, the Rules
of Practice allow for the admiscion of portions of a depesition
while at the same time affording complecte protection to the party
against whom the deposition is cffered.



s The Rules of Practice Provide for the Admiscsion
of Deposition Evidence

The RRC Rules of Practice contain 2 broaé stztement con-
cerning the admissibility of evidence. They previde that:

Only rclevant, material and reliable eviderce vhich

is not unduly repetitious will be adrmittec. Immaterial

or irrelevant perte of an admissable docurernt will be

gegregated and excluded sc far as is practicesble.,

(RRC Kules of Prectice §2.743(c)).

This regulation is derived, of course, fror the statutoiy
standard for admissibility of evidence in cdministrative pro=-
ceedings contained in the Administrative Procedure Act:

Any oral or documentary evicdence may be received, but

the agency as a matter of policy shall preovide for

exclusion of irrelevant, immaterial, or unculy

repetitious evidence. A sanction may not Ie

imposed or rule or order issued except on ccnsid-

eration of the whole record or those parts thereof

cited by a party and supported by and in zccordance

with the reliable, probative, and substantizl

evidence. 5 U.S.C. §556(d).

Thus, provision is made for the rejection of irrelevant,
immaterial or unreliable evidence, and a ruling by this Board
to admit deposition esvidence would not require the admission
of all offered portions of those depositions.

Section 2.740a of the Rules of Practice governs the taking
and use of depositions. Depositions upon oral examination of
any party or person may be taken without leave ¢f the Commis~-
sion (§2.740a(a)). The deponent shall be sworn cr shall affirm
before any questions are put to him and examination and

cross—-examination shall proceed as at hearing (§2.740a(d)).

.



The deponent may also be accompanied and advised by counsel
(6§2.740a(i)).

While the Rules of Practice do not epecificelly set forth
the manner in which depositions may be admitted into evidence,
they clearly indicate that the odmigsion of this type of
evidence wac contemplated. Section 2.7402(g) states: “A
deposition will not become part of the record unless received

in evidence."” Clearly, this provision is inconsistent with 3

wholesale exclusion of deposition evidence in a Commission pro=

ceeding. For guidance as to the manner in which. depositions
are to be admitted into evidence, it is helpful to turn to the
Federal Rules.

II. Depositions of a2 Party, or an Officer, Director or

Managinc Agent of a Party Are Admissible Under The
Federal KRules of Civil Procedure

Rules 26 through 37 of the Federal Kules concern deposi-

tions and discovery. The Rules differentiate c¢cnly two kinds

of depositions upon oral examination: those taken to perpetuate

testimony before an action has been filed or pending an appeal
(Rule 27) and those taken in the normazl course of discovery
after an action has been filed (Rule 30). Rule 27 depositions
differ from Rule 30 depositions only in that leave of the
Court must be secured before taking depositions under Rule 27.

Both Rule 27 and Rule 30 depositions are taken in the same



manner 3/ and both may be used in Federzl Cistrict Court pro-
ceedings. 4/ As in the NRC, the witness ie put under oath and
examinction and croes-examination proceel as at trial. 5/

cally permite the

pre

Rule 32(&) of the Federal Rules specif
use of depositions in the Federal Ccurts:

Use of Depositions. At the trial or upon the hearing
of 2 mot.ion or any interlocutory preceeding, any part
or all of & deposition, so far as acrissible under the
tules ¢of evidence applied e:¢ though the witness were

3/ See Rule 27(a)(3) and Rule 27(b).
i/ See Rule 27(&)(4), Rule 27(b) and Rile 32.

2/ Kule 30(c). Applicante have objectcé to the use of depesi-
tions in this proceeding in that: “They were discovery deposi-
tions" (Eighth Prehearing Conference, Tr. at 1489) and

"1 think one very regl reason is, when you take
discovery depositions, the witnessecs zre not
cross-examined or recuired to be crcocses-examined.
They are for purposes of discovery zné discovery
alone. (Eighth rrehearing Conference, Tr. at
1490-1491).

As is shown above, it it clear that there iz no difference

between the procedures followed when takinz “discovery" deposi=-
tions or when taking depositions to perpetuzte testimony. Pro-
visions are made, both under the NRC Rules of Practice and the
Federal Rules for examination and creoss-examination. Appiicants
cannot now use their professed failure t¢ thoroughly cross—esamine,
although specifically afforded that right, as a reason to protest
the admission of deposition evidence. '




then present and testifyina, 6/ may be used ecgzinst
any party who was present or reprecented at the taking
of the deposition or who had reasonable notice there~
of, 1/ in accorcance with any of the following pro-
visione:

(1) Any cdeposition may be used by any party
the purpose of contradicting or impcaching the testi-
nony of deponent as a witness,

(2) The depocition of 2 party or of anyone who
2t the time of tening the deposition was an oificer,
director, or ma::3ging agent, or a person desionated
under Rule 30(b)(€) or 3l(e) to testifv on behalf of
a public or private corporatiosn, partnership cor
acsociation or gcvernmental agency which is & party
may be used by an acverse party for any purpose.

6/ A statement from & deposition offered into evidence is to
Pe tested on its contents alone, "as though the witness were
present and testifying.” Wright, Handbook of the Lzw of Federeal
Courts at 377 (Seconé Edition 1%63); hocre, reoeLé. Fractice
Ruice Famphlet at 691 (1971).

This was also codified in Rule 802 of the Federel Rules of
Evidence vhich provides that:

Hearsay is not admissable except as provided by these
rules or by other rules prescribed by the Supreme
Court pursuant to statutorv authoritv or by act of

(ongress. (emphacslis aaced).

The Advisory Committee's Notes to Rule 802 of the Federal Rules
of Evidence uses Rule 32 of the Federal Rules of Civil Procedure
as an example of "other rules" as used in Rule 8(C2. (Federal
Rules of Evidence, Advisory Committee's Notes ¥2802.)

7/ The fact that Rule 32 allows the evidentiary use of deposi-
tions against a party who had notice of the taking of the deposi-
tion (even where the party was not represented at the deposition)
further undermines Applicants' arcument that exclusion of this
evidence is required because Applicants dié not effectively cross-
examine the deponents.



(3) The deposition of a witnecs, whether or
not a party, may bc uced by any party for any purpose
if the court finds o » (b) that tho »itnn,% 1§ at
& greater distance thcn luu miles from the pla of
trial or hcaring, or is out ¢f the u'1>ru Stztes,
unless it appears that the absence of the witness was
procured by the party offering the depeccition; . .+

(

-
m o

(é) If only & part of & deposition is offerea in
evicence by & party, an edverse party mey recuire him
to introduce any other part which oucht in fzirnecs to
be considered with the part introduced, and any par*v
may introduce any other parts.

* * *

(b) Objections to Afémissibilitv. Subject to the pro-
vieions ¢t Kule 25(D) o/ &na subdivision (d)(3) 9/ of
this rule, ob]ectxon rmay be made et the trial or hearing
to receiving in evidence any deposition or part thercof
for any reason which would require the exclucion of the
evidence if the witness were then present and testifying.,
(Footnotes added.)

8/ kule 28(b) is concerned with depositions taken in foreign
Countries.

9/ Section (d)(3) of kule 32 is concerned with errors and

Trregularities occurring during tne taking of depositiouns.

Part (A) and (B) of that section state:

(A) Objections to the compentency of a witness
or to the competency, reievancy, or meteriality of
testimony are not waived by failure to make them
before or during the taking of the deposition, unless
the ground of the objection is one which might have
been obviated or removed if presented at that time.

(B) Errors and irregularities occarring at the
oral examination in the manner of taking the deposi-
tion, in the form of questions or answers, in the oath
of affirmation, or in the conduct of parties, and errors
of any kind which might be obviated, removed, or cured
if promptly presented are waived unless seasonable
objection thereto is made at the takina of the deposi=-
tion.



The depositions which the Departient wishes to offer are
those of officers, directors or managing agents 10/ of the
Applicante who are cbvioucly zdverse parties. In addition, all of
these individuals are located more then 100 miles from the place
of this hearing. Such depositions would clearly be admissible
in the Federzl District Courts and should, under the evidentiery
standards of the Rulec of Practice and Administretive Procedure
Act, be admitted in this proceeding. As provided in Rule 32(bj,
Applicants ray enter objections to the relevancy or materizlity
of any offered portion of & deposition and these objections meay
be ruled on by the Liceneing iloard as if “the witness were then
present. and testifying.”

111. The Department of Justice lMade No Agreement As To The
Usc cf Depositions

During the Fighth Prehearing Conference, Applicants stated
thet “the other parties made 2 pretty strong pitch" that derosi-

tions were not going to be used in evidence (Eighth Prehearing

10/ The question of whether a given employee is a manacing agent
must be decided on an instance-by-instance basis. Criteria used
to determine whether an employee is a managing agent have
included: whether the interests of the individual inveolved

are identified with those of his principel; the nature of his
function, responsibilities and authority respecting the subject
matter of the litigation; whether any person or persons in
higher authority of the dponent are in charge of the particular
matter or possessed of the information as to which the examina-
tion is sought; and whether the deponent could be relied upon

to give testimony, at the principal's direction, in response to
the demand of a party engaged in litigation with the principal.
Terry v. Modern Woodmen of America, 57 F.R.D. 141, 143 (W.D.

Mo. ¥972)?’§omingas V. Douglas mircraft Co., 45 F.R.D. 94 (S.D.
N.Y. 1968).

“



Conference, Tr. at 14921-1492), The Depa-tment is unewerce of any
declaration or agreement as tc the use of depositions or eny

representations that they would not be offered into evidence.

1v. Conclusion

For the recasons set forth above, the Department urges the
Licensing Board to admit portions of the depositions of 2ppli-
cants' officers and employees into evidence in this proceeding,
subject only to objectiouns ac to materiaslity or relevence.

Respectfully submitted,
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Department of Justice
washington, D.C. 20530

February 9, 1976
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CERTIFICATE OF SERVICE

1 hereby certify that copies of MEMORANDUM OF THE PCPARTHNINT OO
JUSTICE IN SUPPCRYT OF THE ADMISSION OF DEFOSITIONE IRTO EVILERCE
have been served upon all of the parties listed on the attachment
hereto by deposit in the United States mail, first class or air-

mail, this 9th day cf February, 1976.
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NET K. URBAN s

Attorney, Antitrust Division
Department of Justice
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Reuben Goldberg, Esg.
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Goldberg, Pieldman &
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James B. Davis, Director of
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Director of Law
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213 City Hall

Cleveland, Ohio 44114
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