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CHAIRMAN RICLER: Gcod morning, evervene.

MR. CHARWNO: ur; Chairman, pricr to beginning
exanination cf witnasses, I would like to take care of one
preliminary matter.

The Departmant previously introduced into
evidence Exhibit ODJ 2. At that time it was nored that page
105006 was either micsing or illecible, and the Department
cormitted itself to supply a substitute copY.

We have pasced out an encire copy of the exhibirz,
including that page, ard we would now propose to withdraw
the document that i3 in evicdence as DJ 2 and substitute
the corrected copy.

CHAIRMAN RICLER: It will he received and
substituted.

MR. AIUVALAIST: Tro Depar:ment would like to
call Charles W. Allcn to the stand.

Whereupon,

CHARLES W. ALLEN
was called as a witness on behalf of the Department of
Justice, and having been first duly sworn, was examined
and testified as follows:

DIRECT EXAMINATION
BY MR. AIUVALASIT:

Q Would you state your full name, nleasa?
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Q
A
Q

A

Charles W. Allen.

What is ycur prezent homs addrees?

r

509 Spring Street, Grova City, Fennsyivania.
What is your pragsent buciness adirass?

315 Park Street, Crcve City, Pennsvivania.
What is your current smployment?

I am employed as a sunarvisor of the

Municipal Electrics Department of the Crove City Borough.

Q

A

Q

How long hava you held that poiition?

Since 13934, about 22 vears.

Would you please cutline vour sducation and jcb
P

experience prior to hacomina Grove Citv's supsxviszer

of electric systew?

A

-

o -

I'm a high school graduate. I hove hod £ ive or sixn!

years of work in tha utility field, powar utility field,

and had availed nvself of various hcme study courses

to the time I came to work feor Grove City.

MR, STEVEN BERGER: Coculd I nava that resd hack?

(Whereupon, the reporior read from ks

record, as reguestad.)

BY MR, AIUVALASIT

Q
supervisor
A

Q

Who did you vwork fox nrier to Joing to werl az

-

cf Grove Cizy's Manicipel Electiric S

-

stems

~el

Pennsylvania Power Company.

What are your responeibilities acs supsrvizor?

piriorx

W o s B B B i b 2



i0

17

12

16 |
17
18
19
20

21

23
24

25

A

Primarily it is to construct, maintain aud

orerate a power utility and electric power systam, di

tion system.

Q

What was the last ennual peak of the Greve

Cits Municipal Electric Sys:em?

A

Q

Setween 5700 and 3300 Xva.

4763

stribu-

What i3 the total rumber of customars served

by Grove City?

A

Q

Slightly over 2700.

Are all of thzase customers located within the

city limits?

A

2

>

> © > O

Q
within the

A

Q

Yes.

Does Gove City currently generate powar?
Ne.

Does Grove City tuy power?

Yes.

Who does it buy power from?

Pennsylvania Power Company.

Is that pursuant %o a contract?

Yes, it is.

What is the largest single retail load located

city limits?
About 3000 XVA, a little over 3C00 KVA.
¥hat would be the rame of that load?

Until just within the past few weeks, it wa

&
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Xnown as the Cooper-3essner Co:
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Wwhat is it known as nc#?
oY

A3sncia:es

FAK:bwl o
s A I believe it is Tooper Fnainsering
Pesear>h. The name is so new I haven't cauaht conte it
mrself vet.
0, *hat type of business is Coopar Fneinaering or
Cooper, Bessner enadaced in?
A Primarilv it is the manufacturer cof air comnrassors
and dissel enaines to be used in the oil fields,nrimarily,
and cas fields.
[\ noes Grove Citv currentlv sarve this industrizl
customer?
A we do not.
n Who does?
hi Pennsylvania Power Company.
a Noes your system currently have tha capacity to
serve Cooper Rassner?
A Yes, we have,
0 Since you started buying power frem Pennsylvania
Power, 1as Grove City ever attemnted to serve this industrial
customer?
. A Ko,
1} *tr. Allen, are vou awarz of the provisions of the

contract heswaen Crove City and Pennsylvania Power Ccmpany?

r, Yes.
i the contract which vou helieve

n 1s there anythino
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would nrevent you from servina Cooper fs:zzran?
MR, REYNCLDE: Objection.
CHAIRMAN RIGLER: tUhat is “ha obhizovicon?

“R. REYNOLDS: I tihink that the eonivract scesis

<
P
N
Y
*3
G
o
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)
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H
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a
]
[
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o
w‘

for itael#, It iz the besrv o
the kind of conclusion that this “Witness iz not in & =ositisr
to soeak to. |
CHEAIRIAN RIGLER: The coniract wanld spass for
itself, Hewever, the question was whelhzr thas Viensos
viewsd the contract as &n inpadiment Lo ‘rove Citv's garviece,
MR. REYMNLOS: 1TIa his canacity 28 supazvisor,
or does it cell for a lega)l conclusion?
CEAIRMAN RIOLER: We wiil zarmit ¢,
MR, AIUVALASIT: Could we hava the guaselen back?
(The reporter reai the pandiag rmuestica,)
THE WITNERS: As I would interrwe: ths contract,
ther2 is , as I can reczll, ic sava we shall noc zurre
any customer now being sexved by Pennsylvavi. Povar Cornany.
BY MR. AIUVALASIT:
Q Has this provision in the contrscthad an 2f820%
on Grove City‘a wiliinaness Lo try to savve Cocsar Rossner?
A Yoz, I think it has,
0 How diAd Grove CTity sunply its pow:r racuirements
before beccming & customer 2f Pennavivania Power Company?

A e aqenarated cur own power,
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2 Do you know when Grove Clivy firse heran to
aenerate its own powar requirsrents?

A 1998 or 1209, one cof tha :va years,

(y When did Grove City crase s2)ferznaration and
beccme a customer of Pennsylvania Power Compony?

A In MNovembar of 1257,

0 RBefora heccming interconnaect:d ity Pennsvivania
Pewver C oy o»ny, was Grove City aver interconnectad with anv
other electric utility system?

A No.,

0 What was the condition of Crove Citv's ganarating
units in late 19€5?

A They were very much in need of rerair.

0 “hy didn't you just turn off the seneratsss and
renair them?

""R. STEVEN BERGNR: I object to :he Fform of ithe
nuestion, your lionor.

CHNAIRMAN RIGLRR: Rephrase it,

RY MR, ATINVALASIT:

o You have stated that the cenerac-azrs reeded
rerair, Did yon helieve that it was neceszary to repiir
the units?

A Yas, it was necessary.

a Were you cahle == could you repair thor

A ot and caryr our peak loading.
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ol Why was that?

A To takea2n individazl unit off

12 iina Zor the
rerairs tha: were requirad, the tiane iavolvad wzald 1ot be
a matter of hours, but days ard, in gscme onoaes, 2 s

threes weeks and, obvicusly,

two or threz weaks,

e ware required
peak loading.

Q Are

)
-
N

you aware of any attonpiz Grove City since
September 1965 to get partial requirermant never, in order
to repair vour qenarating units?

. Yes, the matter wae tcallied z

1

acunt

a Do you recall whea that woz?
A It was about that time or 1540,

o ho did Grove City reguest partial reyuilr
powezr from?

Fe From Pennsylvania Power,
Q Who ma’ : the requeck?
A

To the best of mv recollacticn

the request weuld,
of course, to hecome cfficial, would have o he maie by en
official of the Bernugh goverrmment,

I don't recall vno nmade
the request specifically, I have a feelinag <hat it waws o
was our boroudh manager. I'm not poasitive aboul diat,
Nid yeu ever discuss this request with x

Q

2ouesento-
tives of Pannsylvania Paver Company?
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"R, S™EVEN BERGER: I ohijsct, vour Henor. I

believe the question is hased upon the asswrptisn that
the request was made from a responsible reprasencative of
frove City and the "’itness has alread =tztad that he is
not sure that such a recuast was nads,

CHAINMAY RIGLER: Overruled,

MR, AIUVALASIT: Would rou read tha guestion?

(The repcrter read tihe parding cmastian,)

TR WITHESS: You directad that question £o me
for a perscnal answer.

MR, AIUVATASIT: Yes.

THF WITNERS: Yes, T Jid personally,

BY "R, AIUVALASIT:

0 Whn did you speak with?
A I can't e specific in that. T have tallad =-

I recall talkina to one or two p=ople, hut to nane th=z
person or to be absoclutely sgpecific, I cannot dn i,

0, NPo vcu recall the aames of the people that you do
remerbher talking to during this period?

A Yes. One would be Mr, Knigh%, *ir., Dehert “night,
wo then was division nmanager in tte area, I!e would have an

official status, ves, That T would bhe certain of,

0 No vou recall anyeona else, spaclfically?
A A Mr, Nunleavy, I believe, in tha Newcastla

office, I'm not nosicive if T had talked o him in thz sense
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that T made a diract reguezt sy sn2efflend Chie parzticular

thina, bukt I know that ¥ Nad talkad to him oa csgeslion
relative to the matter.
% pid aither Mr. Xaighiz or “r, Nunlezvy commsupicate
to you any informatica coacerning wod rermnec for ovar?
MR, REYNOLDS: Obdeecicn,
MR, AIUVALASTT: T withdwraw the (quezticn,
BY MR, AIUVALASI:
& No you recall whetbe:r tha retuact by Grove
City was oral or writcten?
[ My request or the Rorecwoh's, ame veu askiosg ne?
¢} Fither ona,
r Either? ‘Vell, ny ragquest wouvld not be writien,
It would be oral, if I made sueh o raquesc. The roguest
made by the Rorough would no: douibt heoh ba oral and written,
Q Do you racall zpeeciflcolly mzking ==
ES2
L4
: i

. WS
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MR, ' STEVEN BERGER: I move to strika the witness'
answer on the grounds that he has alrezdy stated as 2o the
Borough's request he has no specific knowlsdye with regard
to it.

MR. AIUVALASIT: I do not telizve that is an
accurate characterization of the witness' testimony. I
believe it went to a question of idzntiecy of the specific
individual perhaps whe made the raguast,

MR, STEVEN BERGER: That ig not mv reccllastion of
the witness' testimony.

CHAIRMAN RIGLER: My reccllection is that he
believed that a raguest Lad been made by ¢ responsible
Borough official, but vou woren't sure which official,
because you really didn't know the details of any
request. 1Is that correct?

THE WITNESS: That's correct.

CHEAIRMAN RIGLER: Motion to setrile will be oranced,
BY MR. AIUVALASIT:

Q Was there a respcnse to any raquast that you
were aware of during this period for power?
A There was a response in writine,
MR. STEVEN BERGER: Excuse me. Cnuld I have a
clarification perhaps at this peint == it can be handled
On cross-examination, but I weould like it as clear ac we can.

I believe that as to Mr. Allen's Tegquest, and I

|
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believe we are talking about a vemast for par:ial r requirenens
service, the request that he isc awarc of was his reguest
that was made orally tc scmabcdy.

Beyond that, we don't “nmow what ve are callking

PUP——

about. I want first tc know if che reguest we ars tali:ing
about now is a request for par+tial ragquir-uweat service,
and that the answer received -- we are just tallking 2bout
the request as being in writing was a rasponce o his oral
request for partial requirement sarvica.
CHAIRMAN RIGLER: You may answer the inquiry.
TEE WITNISS: Could I have the cuestien acain,

please?

S R —————

CHAIRMAN RIGLER: There is no question pending.
1S

Mr. Berger was inquiring as to whether the writ tten

response that you just referrel o deal: wish Grove
City's request for partial power requiranants.

MR. AIUVALASIT: If I may, perhapno wa can
clarify the situation.

CHAIRMARN RIGLER: Let him answaer tha:, M-,
Aiuvalasit.

THE WITNESS: I'm sorry, I did micundersg=cné
that.

The request for power, tha enz I'm thinking of,
didn't necessarily deal with partial recuiremencs. "he

request for power to which the answer was given in writing,
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as I recall, was a request for total power 2a.ad the use of
that powar or freedem to use it.

CHAIRMAN RIGLER: Were you aware of any written
respense to a request for partial power?

THE WITNESS: I was nct, to the best of my
recollection.

MR. STEVEN BERGFR: Could we have the witnass
speak up?

MR. REYNCLDS: Mr. Chairman, I'm a littla
confused now.

Could we ask the witness if theres was any recuest
for partial requirement powor, or whather he misundsrastcod
that gquestion?

Now that I have heard what he said, I'm not so
sure from the prior testimony tha: the witness was
responding to the same thiny that was being asked.

CHAIRMAN RIGLER: I chink he was, but I will
permit the clarification at this tive.

THE WITNESS: There was a request for partial
power. It is true.

BY MR, AIUVALASIT:

Q Who made the request:?

A It would be a2 member of cur Borough council
or the president cf the courncil, o possibly the 3crough

manager. Specifically, I don't know.
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|
1 Q I believe you testified thi: was lata in 1965 oz :
2 1956; is that correct? i
3 A True. é
4 Q Are you aware of a2 response by Punnsvlvarnia %
5 Powex to this recuest? i
6 2 For partial power? E
7 Q Fer partial power. ;
8 A Not a written rasponse, but thair raply, oral, as I
9 recall, was negativa. It tock a negative approach. Thay :
10 didn't come right out and say flat ou:, "o, we willi not
i do it," but they did about everything hut thaz.
12 Q Who would have communicated thic oral response '
13 to you? :
14 MR. STEVEN BERGER: I thiak that was asked and ,
15 answared. ?
16 MR. AIUVALASIT: I was doinz this in hopas of %
= clarifying the record, srciuse of the intervening §
18 comrunications and exchances. We would litc to clarify it i
18 by having him answer the question. ’
i
20 CHAAIRMAN RIGLER: You mentioned !ir. Znight and ;
21 another name. i
22 THE WITNESS: Mr. Knight ani Mz. Sunleavy. g
23 BY MR. AIUVALASIT: ;
24 Q Those would be the individuals? ;
25 A Yes, particularly Mr. Knight, ;
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Q Was any reason civen fer t¢the refusal?
A Not specifically, as I zecall.
MR. REYNCOLDS: Objection.

MR. ATUVALASIT: 1I'll rephrase

e
o
-

BY MR. AIUVALASIT:

Q Was there any reascn given for tha responses
given?
A It was pointed oui, as I recall, tha: the

economics of such an arrangement woul“n't be to our
advantage. Other particulars, I don't recall, but the
general approach was necative to tha gquestion.

Q At that time, how far away were Pennszyivania
Power Cocmpany transmission lines from Crove City, would
you say?

A From our switch gear, our diseribution gwitch
gear, from 75 to 100 feet. Let's say 100 fzet.

Q Besides Pennsylvania Power Company, what is the

nearest electrical utility to Grove City?

A West Fenn Power Compary, I believe.
Q How far away are its lines from Grove City?
A Four miles, as I recail. That would be the

county line.

Q Was West Penn Power considered by Grove Citv
as a possible source for the partial requirarentc 1% needed

to repair its generating unita?
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A During this period of time?
Q Luring this pericd of tims.
A No.

Q Why not?

A

Because he had made a request some years
earlier, as I rezcall, in '59, for such an arrangenant.
This was preceded by a meetiag hotween two or #hroe of our
people, including myself and reprocentitives of ezt Pann
Power in the nearby distric%, Zheir distirict, 2t which
time they offered to sit down ané talk abnu: it.

Then whea the request came throush, finzlly,
for real sericus negotiations, in 'Se, 23 I recall, chan
w2 received a letter in response %0 @ laitar writtan Bv our
Borough manager staciag the crecifisz of ouns raguast, aore
or less, to the effact that since wa were outsid: of “hair
franchise territroty, they felt they were not in a
Position to negetiatie with us on thz salz of power o=
purchase of power on our part,
MR, STEVEN BZRGER: I move to ztrike the

entirety of the witness' raspoasas in regasd te the inzide

nc

i

the '50s as ceing remots in zime “rom 4he Sactucl matters
that this Board will consider in svaluating thaz igsues
befcre it.

MR, AIUVALASIT: I believe the witness'

testimony is relevant to deternmininc why in 1865 Grove

-~
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City did not believe that Wz2st Penn Porer was a

potential source for partial requirenents power,

CHAIRMAN RIGLER: We will coasicdar the answer only

for that limited purpose and we will exclude from our
consideration the details of thea incident.

Is that clear, Mr, Berger?

MR. STEVEN R2ERGER: Yas, it 1is.

MR. REYNOLLS: While we are at a stopping place
I should have interjecced earlier the continuing objection
on behalf of Applicants cthar than Penngvlvania Power to
all testimcny by this witness.

CHAIRMAN RIGLER: That objecticn is overruled.
BY MR. AIUVALASIT:

Q Mr. Allen, after you received Pzann Power's

response to Crove City's raguest for power ‘n 19635, 2id
Grove City ever discuss with Psan Power the rossibillity of

Penn Power purchasing or leasing the Munici-al Electri

Systen?
A Yee, we did.
Q Did Penn Power make any offars?
A Yes, they did.
Q What were those offers?
A All offers followed the same line, but the final

offer, as I recall, was a plan whereby they would pay the

Borough the sum of $200,000 a year for a period of 30 vears
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which would permit Pena Powar tc takae cver %he antira
systan, including the genararing plant, with an ontion
on the Borcugh's part at tha end of 30 year:s to purchase
the svstem back.
That was the general arrangoement or ths cifar

that they made generally.

Q Who prorosed this plan?

A A persch you are ta'king agcut.

Who proposed this plan, ZInitizlly?

Q Yes.

A It would be Fenn Fowar.

Q Again whaen did this occur, My, Allen?

A It would be in '65 or '66. '65, as I rucall,

Q And what weuld the relaticnship of this instance

be in relation to your getting the response Zrem Penn
Power with respzct to partial reguirenents?
MR. STEVEN BERGER: I ohiect to that cuesticn,
CHAIRMAN RIGLER: Let me hear it zgain.
(Wharevpon, the reporter read fiom the
record, as requested.)
8Y MR, AIUVALAS1T:

Q Did this follow ihe incident with rospeei %o

-’

partial reguirements?
A Yes, it would follow.

MR. AIUVALASIT: The Devartmeni has suggected to

—— - —

ST PSS —————

- —
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the Applicants a method for expediting Mz, Allen’s
examination by making an offer of procf for certain
evidence to which Arplicants intend %o objec~.

Applicants hoeve agreed to this suggestion. We
therefore request that Mr. Allen be tenporarily excused.

CHAIRMAN RIGLER: All right. You may step
down.

Is there a place where lir. Allen can wait?

MR. AIUVALASIT: Yes, sir.

(Witness temporarily excnsad,)

MR. AIUVALASIT: All remaining teetinmony by
Mr. Allen on direct would deal exclusively with events
occurring prior to Septeamber 1, 1965. In view of the
Beard's prior rulings, the Department falt that tha hearing
might be expedited if ws made an offer of rrcof of this
eviisac: prior to beginning cur examination.

The Department intends to prove that throuch
Mr. Allen and through the introduction of documents
identified with the Derartment' internal designation as
11000028 and 11020029, that Pennsylvania Pover refusad a
request by GioweCity in 1952 to gall tha city partial
requirements power to enable the city tc sarve an

industrial retail customer located within =ha city.




This customer was thereafter saiad Dy
Pennsylvania Powar, This evidence would b2 offered L
of the Napartrmeni’s 2llagations tist were in cur
interrogatcry answers and prenearing hrisf, Uhe Jen

would furtiner prove through Mr, Allen and docunents

S YTIfANON

Justice internal numbere 11202033 and 17070023

Citvy requested bulk pewer frcm Wast Penn Pawar in 122

was refused on the around that Srove CIiuvr +¢ noz in
Penn's service area.

bz cfrfared in sudport

)

This evidence weul

4780

oZ +he

Devartment's allagations concerning the strurture of tlhe
Moplicants and CAPCH, spacifically, and ths availabdlilicy
of commetition,

Finally, the DNepartment would piroyve Znrous
an unnumbered docunent which ths Departmant Tirsw be
awars of last niqght “ha: Pean Power aluo refused te
power to Greva City for rzale in 1353,

At that timae Pennsylvania Povwar zlso
refused to operate ia parallel with Grove Cily.
add that with respact to this last document, as soon
becane aware of its existance we gava copiss Lo the

Apnlicants,

MR, STEVEN BARGER: Yowr Henor, I Hhelieva

the offer or proof on itz facs, while pariops baviag s

‘relationship to =he issues that tha Board nas deliasa

N NELD
- .

scne

fed
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in this proceedinqg, has no relacionship to any factual
hw 2 !
matters, other than as came out cn diresetica exuminatlion of
the Witness with regardé to the Wast Pean Pewer irecldenty
Fxcept with regard ce that and the linited
treatment th2 Board has stated it will tr=zat thuit avideace
in retard to that, I can se2 no good cavse for azing Dack to
factual matters prior tc Septerber 1, 1865, which is remote
from the time the Beoard has said it will cenzider in
determinina the issues delineated for this procaeding.
CHAIRMAN RIGLINR: You are asking us to reject the
offer of proof?
M2, STEVEN PERAFR: T certainliy am.
MR, REYNOLDS: On benialf of other Applicants, T
would add that CAPCO was not in existence then and did not cone
into existence until 1967, and to the extenc this off:r cf

proof relates to soms aspect of the CAPCO situatiocn or the

O

structure or *the induastry in the Ohio zaresa, 1 would say that
it is clearly cobjectionable and that is a prazity slender
reed to try to bootstrap this kind of testimony inte the
harina,

{Roard conference.)

MR, AIUVALASIT: Mr, Chairman, T would just like
to noint out that the Departnent balieves that this evidence
would show a continuinag course of conduct with respect to

Pennsvlvania Power Cormmanv, specificall



w

rala-a3 to cenmpetition betwsen murinsinal eischric avstens
end Pennsylvania Peovar for iafus i

Por that rscson, we Saal thouo it should Rl
alloved,

MR, STEVES BERGFR: fonx Hfnor, 1 that sempleces
the statement of the Daparwmant, I wovld 1iks %o wespend
to that, if I may.

T don't balicve taunt tha incidcat in sugstion
any more sstablishes a continuing 2ouras of coanduet than any
incident prier to 1263 cculd be alleged o astablisi a
ecoatinuing course of conduct,

T€ that is the basis for a good causs showing
for the basis of going Back ia tine bafowe tiis, T chink
. the Board will find iiself Lroadenirg this cage Hach in tins
hafeorzs Septembar 1945 oa a suastificution of continulng
course of conduct, vhich can 2 stated wlith = gard to
any instance.

CRAIRMAN RTGLER: Tha offer of nrocs will be
rajected.

Mr., Goldbeig, will you have an orous-~axaninaticn?

MF.., GOLOBRAC: I deu't anticizats any,.

CHAIRMAN RICLER: Mz, Hjeimfals:

‘
<
®
< |
o
!
F
o

3
18]
HE
{3
19

=

'J.

w

MR, HIZLAFZLT: I &
titness.

MR, STEVEY LERGFR: Mey I kavz a ten mirute

recess?
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CHAIMAN RIGLEP: Is that the conclusion of
the Nepartment's direct?

MR. AIUVALASIT: “Mhat is corract.

CHAIRMAN RIGLER: Yes,

(Recess . )

"hereupon,

resumed the stand and, having been pravicausly duly

sworn, was examined and testified further zs follows:

CHAIRMAM RIGLIR: Are vou read fer cross-
examination, 'tr. Rerger?
MR, STEVEN BERGNTR: Yes, !ir. Chairman.
CROSS=FXAMINATION
BY "R, STEVEN BTERGER:

n Mr. Allen, I believe vou testified that in

‘.lo

1966, Borouch cf Grove City hed sufficient canacity +o
serve the Cooper Bessemar load; is that corree:?
MR, AIUVALASIT: Cbjection, I woulda'’t
aqreen with that characterization of the testimony.
CHRATRMAN RIGLIPR: T will mermit i+, The Witness
can explain if that is not whzt he testified to.
THFE. WITNESS: As I recall that is not what I

testified to. My recollecticn of the questicn had toc do with

our prescent situation.



BY MR, fTUVEN BRRGID;
2 You prezently have suffisient crzacisy

the Cooper Regsarar load?
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2 rerve

A That i= correct, sir. 73 ée hava,

a You are speaking neow of yeur ow: aqeneration?
LY ¥a no longer ganercte,

) Do you have any caracity at all?

A No generating capacity.

-

Thank vou.
At the tirme of vour discussion with 2
of Penneylvania Powar Corpeny with regard “c tha

of partial recuirsments zervica Zrom Paans

repras

” N
=Y e oa

Company would it be & {air chavactorizeticn o gay chaf

those discussions were o a vers preliminary aatu
A In light of a complated ceontract, y2s,
prelininary,
o And that a2 lo= of thing wers Being i
in and about that time frame? What I mean hvy k~;

I think you testified that the posaible purchas:

ire?

-y o
rl il 3 1 o}
J- la

c o=
- wm i

entac
o o e

- . g
L35 Y

cem

was being discussed, the laasing of the system was beiqa

- 1
o

discussad and other thincs were being discusued,

A That is true.

o} Are you a2ware of any study {hat wes praparcd in

and about that tinma frame widch stot2d chat it we

best interests of the Boroush of fTreva City to Lu

g in %ha

aill

O
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bwb their recquirsments from Pennsylvania Dcuer eampany’?

A I'm trvinc to recell specifically. Va2 made two
or three studies from time te tina, You are talking
about the time frame that would be encorpaszed by the
year '65, '66, in that area,

FS4
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Q Yes.

A I know that thera2 was ~-= you can call it o stucy,
if you like ~-- a study regwesents egcmething &C me as a
very foxrmal attack on scnething.

Let ne say this: W2 did study tlhe problem, 2ll

facats of it, yes.

Q And thae conclusion wae that Che bzst solation
was to buy all of your reguirsrants fron Penncylvania
Power Company at that pecint irn %ime?

A Well, at that psint in tine, wa didn't have much
cf an alternative.

G Well, waz tha council of the vizy that thore vas
a substantial amcun: iz the way of exvendisnre #hat had «o

be rade in order to rctair zhe generating slant of Grove

City?
A Yes, they ware avare of “hati.
Q Zas that a majer factor which moved she Dorousgh

to purchase all of their requiranents from Pepnsvivania

Power Company?

A Yes, it was one of the manior fachors.
Q Now in youx discuccions with a renrssentative

of FPennsylvania ZPowar, with regard 0 the cbeainiag Sfrom

then of partial requirsmente, I think you stated =-- gorrect

me if I am wrong -- that it waz said that it was in "our

best interests” nct to take martial reguiracenis fron an

-

R

R—

P S ——

> ——— S

— ———
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ecoromic standpoint, Iz that corrant?
A That would apply., yez.
Q When the word "our" yas used in your ancwer,
ware you referring co Grova City?
A Yes, to Grova City.
Q Dc you kaow vhat would have haen involved in

terms of an expenditure €for a substaticn cor wvhat-have-you
in order to establish partial) reguirements service to Grove
City at that point in time?

A So far as expernditur2 would b2 concerned, our
expenditure would cover the cost of equiprment necassary
to provide not only partial power reguirsments, but full
fFower requirements.

A little knowledgs 0f the circumstances involved
in the situation, we would bs fooliszh to inztall =quipment
limited to the capacity of partizl.

Okay. Do you foliew my meaning?

So our consideration weculd be given to the cost
of installing a2 full-sized substation. Yes. The

dollar figure was approximated on our part.

Q Do you recall what that dollar figurs was?
A I think £125,000 at that zime.
Q Certainly no final decision had been made with

regard to expending §125,00C for a substation. Again this

was in the preliminary stages of discussion?
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1
" A The ccnseasts of our council was that if this :
z route were to bs the ore we ware to follow, then, ves, |
31  we would expend that ancunt of mong’.
4 But ne decision to write a checlk for $125,000 2
5 was made, if this is your paint. ?
8§ Q Yes, sir, I
7 Do you racall any discugsions wizh rogard o how é
8 long a period of time, if partial roquiremant was what ;
S was the route that Srova Ciiy would go, in ordar 23, = i
10 think you stated ~- that they readed in ordar 0 mect thois lo;
|

11 ‘ and repair their generating equipment, how long a =aried of :
12 time it would take thar to repair their genaratiag ]
xsi‘ equipnent £o0 that they cculd again be self-custaining? i
14 A Pully self-sustaining? In other words, raturn |
15 | 2ll of our eguipment: to good oparating econdiisio~?
16 || Q Yes, sir.
17 U A In answer to this =- it was brought up, o7 coursa. ;
18 Wa weat afigld.'a:tually to the Cooper-Bagsarer pocition, é
19 who were tg, pgino manutacturers, |
20 B We were taiXing about 3 poriod of sone thrcde ﬂcnt:aé
21 as a minimum, f
22 Q Mr. Allen, approximately heow much aze wsa ;
23 talking about at that point in time thate was conputsad, ;
24 even 1f it be an approximaticn, to zepair the Crove City i
25 Planz? i

i !
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CHAIRMAN RICLER: I don't understard the
question.

MR, STEVEN BERGER: I'm asking him hcw much
would have been required at that point -=-

CHAIRMAN RIGLER: How nmuch what?

BY MR. STEVEN BERGER:

Q How much money would have been required to have
been axpended in order to rapalr the Grove City Plarnt to
the point of it being a seli-sustaining system once again?

A I'm going to have difficulty giving you a true
answer there, becauss our people who wera resronsible for
the maintenance of anything but majecr repair, who
possibly their limited knowledga of the maijor repairs that
might be required, were at odds with representatives
from Cooper-Bessemer wh> didn's necessarily think tae
same.

Therefore, what I'm trying to say is wa had o
couple of different price estimates and it ranged anywhere
from $50,000 to 350,000, with I think my honest opinion
that the true answer would k2 some place batween the +vo.

We are saying possibly $200,000. That is
possible.

Q When you say Cooper-Eessemer was consulted, they
were the manufacturers of the engines: is that corrcot?

A That is tcrue.
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MR. STLVEN BERGER: I hawae no Iurther questions,
Your Honor.
MR, REYNOLDS: Taere is no further cross by
any of ths other Apnnlicants cof this witness.
CHAIRMAM RIGLER: Any redirect by the Department?
MR, AIUVALASIT: Yes.
REDIRECT EUAMINATION
BY MR, AXUVALASIT:
Q Mr. Allen, when you testified with respact to
Grove City having available capacity %o gnable it to garve

Cooper-Bessemer, what did you mean by capacity?

A Zou are speaking of cur pragant capaciuy?
A That's corcest, ves.cir,
A I guess very simply that;we have “he substation

cabla. The fact that Cooper-3azzemer's poin: of digiribotion
on thir substation lies within three o "sur hundrei faet
of our own, there is nec major problam in‘that reapect. We éo
have the facilitias,

Q Mr. Rllen, in 1965 to 1965, in that periocd,
were you told by Penn Power that it vas in vour -- that is

Grove City's best interests, not %o buy partial racuirement

power, or did you tell Pemnsylvania Power that it was in your,

Grove City's, best interests not to buy partial requirement

power?

A I understand the quoestion.

e — - — - ———— . —

- ——— a——— - 8

- ———— = S — -



aré

24

25

4791

Penn Powar did scme study cn the preblem in an
effort to help us make up our mind what we should do. In
this respect, as I recall, they prezared cozt estimates on what
our rate per kilowatt hour would be under a partial purchase
power arrangement aad then as I alasc recall, based on their
calculations, I agreed thac ¢his was crue on the rate tha*
would apply.

Now I admit that ay underscanding of such a
rate, should it come tec pass, or such a purchasze agreenment,
should it come to pass, weuld be covered by a separate
contract which would have a diresct bearing, direct impact
on the rate structurzs itself.

Now there my reccliection iz a bit hazy, buc I
get the strong feeling that sticks with me that undar the
then-known rate applicaticn or rzte schedule application,
it would be to our best advantage to disregard this at lzast
from that point of view.

What we should do, in my opinion, at that time, was
to make a total power purchase. Thiz all ties in with the !
fact that the die, so to speak, had bzen cast, things
had gone so long that we were in such a condition with
our generating equirment that had we wantod to, I doubt very
much if the time element would have parmitted us to go any
other route.

MR, AIUVALAS™T: That is all.
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RECRO3S-EXAMIN2ATION
BY MR, STEVEN LERGER:
Q Mr. Allea, whaa vou gtalk abcut capacity to
serve Cocper-Bessemar, vou are tzliilng azout diseribuatien
capacity; is that correct?

A Yes.

e ——— |
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0 And do vou know wiat vecltace Ceop2r Lessermer
is beina served at n?

i 4160, their é'stributicn veltase. what they buy
at, I'm not positive. 1I1'm no: positive whether thay buy it
at 69,00, but their distribution veltage is 4160,

a They et it at 69 and they step it down to 41607

A ?es.

MR, AIUVALASIT: Objectior. That is not what he
testifiad to.

CHAIMMAN UWGLER: e said they might take it at
69. Iile wasn't sure shat thev tock it at.

BY MR, STEVEN RERGERS

Q It is your undarstanding they take it at a higher
voltace than 4160 and it is steppsd down to 4160 2%ter that?

A The transmiscion line from which Lay are being
served is 69,600 volts. ilow thoy take it,andlby that T meca
on where the metering is, whether it is meterad on 62,00 or
on a secondary volt=ae site, I don't know,

T do knew their distribution voltage at
4160 is compatible with that of our own.
MR, STEVEN BERGER: Mo further gquestiens, your
lionor.
CHAIRMAN RIGLER: Thank you wvery much, Mo, Nllen.
(Witness excused,)

CHMIPMAN RIGLER: Arae we resdy to preoceed?
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MR, MELVIM 2ERGER: e 3r2 ¢

Lo rezune,

Whareupecn,

b=
ry
o

wae recallad as a withose o

Justice and, having besn» previocusly dul
-

and tastificd furtner as folics,

- 7.
3.8 . dava
e oo e el oS B8
Dennrimane

PDIRPCT BXANINATION (Conid)

3Y MR, MILVIN BERGETI:

o Mr. Hart, I believe when wa

.o
~3
<€
o

- L = -~ 3 =
12f% off yvastariay

afternoon we ware discuseing tne Decamsar

with vou and numerous other City of Clevelané peonle had

with CEI people.

T would like %o ask vou if rcu

third party whesling was discusscd at this

maeting?

e I belisve it was discussed,

peripharally, hecause as ig starvad lere

vesterday, the main part of the meeting was tzken uo

discussing those items thal appear cn
page of this dccuwent. and the tez of
docurent,

Iin 2ll of our meatingzs ve,

he Hottom ci the

a

Jace

and

13, 1273, masting

althouvgh only

- L - X
as & inaQal

two oI

at cne tinx or

brought up the questicn of third party wheeling.

o Do you ya2eell tha nature cf

taln =
LedlS

- ¢
QLSCUES LGN

: 5
caced

na £irst
aacther
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about thiré party wh2eling that occurred at that meeting?

A No, I don't rezall it,

Q Lo vou recall if CAPCC nmenmbership was discussed
at that meeting.

A I think CAPCC membership was discussed and it vas
discussed in the saenze cf what the hen=fiis o

-

would there be anv wav possible that the City of Clevaland
could q=t the benefits cf CAPCO without rezlly baing a member?
0 Do you recall if anyone from CEI Tndicated whether
Cleveland would or would not be allcwed intce CTAPCO?
A A3 I remember thav very emphatically said that we
could not becone & mamser of CAPCOH,
0 wWho would have sald that?
A Iee Howley.
YR, MOLVTI! BRERORR: At this time I would like tc mcve
DJ-188 intc ev Xlence.
iR, BUCH!ANN: Yo cbiection,
MR, REYNCLDS: Ceontinuing objection by
My, Neynolds,
CHAIRMAN RIGLER: The continuing chbiection is
overruled and 188 will te receivaed intsc avidonce.
(The document heratofore
marked PBxhibit DJ-1l€2 for
identification, was raeceived

in savidenc=.)
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BY MR, MELYVIN BERCER:

3 “ - - n on o 2 % 2. % o PN T ol
0. Hr. Hart,; s ib32quern " 3 ThHE USacriel

did the City respond in wrizing to that latter giver to vou

£

by Mr, KEcwliey?
MR, REYMNOLDS: Ceculdyou.speak up 2 littla big,
pleaszs, Ye can’t hear vou.
THE WITNRSS: I believe ov

Mr. Coldberg,or nerhaps Jay Whiting's agre was actuslly

(8]
L
¥
3
W
0
o
e
re
s
L
¥
*h
O
‘-‘
3
(6]

used on the document,wonldhave raspordsd to toiz,
MR, MELVIN 5ERGER: I would like tc have narked

for identification as IJ-129, & letter from Herbart WThiting

- = -
- . J

to Iee C. Howlay, datad Jaruary 2, 1874, and beszring

Dervartment of Justics inzorazl decoument nushor GO006%24,

o Ty W (P 3 : - b
identification, )

CRAIFRMAN RICGL3ER: Thst continuss 4o ivntsynzl

‘

dgzument number 006506335,

MR. MELVIY BRERGER: That ic corr

@
(%}
-

CHAIRMAN RIGLIR: Ra suvd £t manticn the complace
listing of the numbers.

TRE WITNESS: This would hcova been “h2 lotter
that I was specifically rafarring o, vhich ves in answer

to tha Decemberll lettar.
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MELVIN BERGZER: I would like te move NI=159

RBUCAMANN:

REYIOLDS:

T have no objection.

Continuing cbiestion.
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HAIRMAN RIGLER: Tell me again about the
continuing cbiection, Mr., Reynolds.

MR, REYNOLDE: Well, as I urdorstaud the
Board's ruling, the correspondence in cucztion would come in
ag acgainst all of the Applicants,

This is a correspondance that is kciween th2
city of Cleveland and CEI, and thare is actiiing ia this
correspondence that indicates to w2 that it ever came into
the possession of any ¢f the cther Applicants.

CHAIRMAN RICLER: It conczrne 2 reoguase foz
membership in CAPCO.

MR. RITUCLES: Yes, and it was ze:cifaﬂ by ==

CHAIRMAN RICLER: Do we aave evidenca bhelorza
us that as of January 2, 1974, the other CAPCC caiber
had advised Cleveland cr made knowa %t¢c Clevaland 4hinte it
should dezl with CEI with respect ¢2 requestc fcr pariizipa=-
tion in CAPCC?

MR, RTYNOLDS: Aare you referwring - I'm ncok sure
what you are referring to uanless it ie 3 lotter that o7,
Smith, I believs, alluded %o yesterdav in comnszcion with
whether CEI was or was not speaking on baholl of o¢har
Applicants.

CHAIRMAN RIGLER: 2Applicant'a fizhibis 23,

MR. REYNCLDS: I don't kzecw what t¢ha date of

that is, dut this lettar, as I u2ndezstand i, i3 one thar iz

- ———
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written by Mr. Whiting to Mr. Howlev. Not on=z written by
Mr. Howley to Mr. Whiting.

CHAIRMAN RIGLER: I'm not sure that is
responsive to my question,

If the other members of CAPCC had indicated
that they preferred the City to deal with CIZI with
respect to questinni relatiny to CAPCO memberghip --

MR. REYNOLDS: If thev had =-- well, I assume if
that were the fact, then we coul? -~ if the facts were
shown that way, thea that might affect the validity of
the Board's ruling on my continuiag objection; hut it
certainly at the moment, as I unders:and the rescord, would
not be a basis for me not o make the concinuing objection
with respect to this correspondenca.

Our position has been all along until such
time as there is a connection up at some point in tais
hearing, that would go to whatevar it be, cembination,
consensual action irn restraint of trade that any evidence
tiat comes in should come in only 2gainst the particular
Applicant that was involved.

Here it is clear to ma that this correspondenca
shows that the only Applicant that could possibly have
been involved in this particular corrasrondencs is CEI.

CHAIRMAN RIGLER: Continuinc obisction is over-~

ruled, and we will receive 1335 intc avidence at this time.
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{DJ 183, previously narked
for identification, was
received in evidence.)

MR. LERACH: Mr. Chairman, I would like tu point
out tc the Board a distinction that may exist, and may
assist you in passing oa the continuing objectinn made
by Mr. Reynolds,

To the extent that the Board is relying ona
Applicant's No. 25 to overrule tie continuing objection
as to correspondence between the City and CEI, I would
point out to the Beocard that there is in avidence an
independent and separat2 response by Duguesne to Claveland,
which would appear to ba inconsistent with any nexincation
of CEI by Duquesne to deal with the City, and I point this
out to the Board sc that you will rezlize that perhaps
Duquesne is on somewhat different footing in your ruling
on the continuing objecticn.

CHAIRMAN RIGLER: We also have beforz us the
fact that CEI delivered a copy of a latter.

MR. LERACH: I submit to you it was not a copy cf
the letter, sir. It is different in form and in words fromz
the actual responce.

CHAIRMAN RIGLER: All right.

MR. LERACH: There has been no =vidernce whatsocever

as to how Cleveland came into possession of tha: document,
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CEI cama into possezior of :that dncument.

By the witness' own tastimony, Lt was deliversd
to him, Mr, Hart, after recsipt of the writien rosponge
from Duquesne.

MR, STEVEN EERGER: Your Honor, can ws: hava just
cne moment?

(The Board coaferring.)

CHAIRMAN RIGLER: We will talke a five-miante
breax. .

(Recess,)

MR, REYNOLDS: Mr. Chairman, if I might 244 ¢o
my rasponse to your inquiry about the cocntinuirg ckbjezzion,
in 1light of your reference to Applicant's =Zxhibie 23, which
have now .been able to locate, I would like <nzt¢ ko zay
initially that I think on itz face it is clesr =hit
Applicant's Exhibit 25 does not have any sucgescion of an
agency relaticnship whatsoever.

I would also submit that the Department of
Justice Exhibit 188, which is the lettar to which 13¢
responds, clearly carries with it an inference tha* there
no such agency relationchip, and the Duquaesns Lizht lotses
would tend to refute any agency relationship.

Beyond that, I think that it should be pointad
out that to the extent thers is gome indication at scme

later date in thie rscord of a possible agancy relationshi;

-
S . 7

- . A .
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this Board has the further rasponcidility o agcertain the scd

and nature of that agency relatiorship, and the authority

>

that the agent has from the princirals that would warrant
the agent's action tc bind the principals ags a separate
question, quite apart from the queztion of whethar there is som
kind of an agency ralationahip that exizto.

It has to be ascertained the naturz and extent
of that agency relationship.

Clearly at this point th2 racord nhas in our view

no evidence of an agency relaticasaip, and has not even

addressed, assuming there is that, any quection a3 to what
might be the nature of the azency relaticnsiiip or the extent !
of it, or hcw the Applicant3 might hava been operating in
connection therewith.

For those reasons, the continuing cbjection is,

it seems to me, very well taxen.

CHAIRMAN RICLER: Ye have hzen talking abou:

this during the break curselvaes, Mr. Raynolds.
I think there would.ba an cbligation on the part
of the Applicants to present their positicns with candor
to this Board, and if such a relaticnship can be establiched
and is known to have been in existencas to the Applicants
that an attempt to deny it would be frivolous, it would be

quibbling, and it would not be advancing these preccesdings.

With that in mind, w2 took a2 lcok at scma things
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that have been submitted to the Board which have not been
introduced into evidence, but which have cocrre to cur
attention.

MR, SMITH: You nake expressions indicating you
disagree with the Chairman.

I'm addressing this to Mr. Leract.

I recommend rather than naking faces, that
the Board observe that you calay and make ycur cbiectlons
on the record.

MR, LERACH: I will make my objections on the
record, Mr. Smith.

CHAIRMAN RIGLER: The problem I'm naving with
respect to candor, I'm having iz -- we L00k another look
at some of the documents that were appended as exhibits
to the City of Cleveland supplement to the disqualification
brief under date of Decenber 19, 1275.

The exhibits have not been introduced at this
peint, and are not a matter of record.

Nonetheless, the Board is familiar with then
because we read the brief in connection with the disqualifica-
tion proceeding.

These minutes purport to be drafted by
representatives of CEI, and turning to & document waich
bears identification number 00014382, we begin to find a

discussicn of the alternative o CAPCO membership,
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On pege 17 of the wminutes, vhich can't e
identifizd further due to the poor copy, we 3ee that no
decision was made cn any of trese pozitions 4o rocammend
to the CAPCO companies.

It continues, it was agrzod a moating shculd be

held with the chief executives of =he other C22C0

coi janies to discuss this priocr Lo the next meeting with the

City.

We go from therec o the ncxt documeni, wiich
apparently ie the minutes cf a Daseumboar 13 nesting, wvhich
is the crucial date in quasticn hara,

These ainutes siate in paragraph 3 thatb iir.
Eowley opened the meceting b7 refarring o the Dzsamber 10,
1973 letter of Duguasne Light a2ddressod to Ralpzh Purk,
Mayor.

L. C. Sowley said this latter rzllected tha

©
L
i
[¢]
r

that the CAPCO ccmpanies -- I smphagizce tho CADDD
companies -- were the reacons stated in thai letter that il
didn't make sense for MELP ¢o be a membar of CAPZO, =t
cetera.

The last page of these mirmutes contains this
paragraph.

Mr. Goldberg again raised the cuestion &z o
was membership in CAPCO conmpletelv out. He ctaizd he

thought kr. Howley's stataments at the becinning of :that

s e e G D S S A e i G A s e &

———
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meating were nct categorical.

He was advized that membership in CAFCO was
definitely out. He said th2t he was unwilling -- I guess
he refers to Mr. Coldberg -- said he was unwilling to
accept that, and iaquired whether CAPCO had ever ccnsiderad
associate members.

Be was advised that the question had never
come up.

Certainly there are more than inferences that
the question of CAPCO membership was discussed among the
executives of those companies, and that Mr. Howlev at the

Decembe: 15 meeting was making reprecentations on behalf of

CAPCO and not ¢f CEI alone.
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find evidence that these meotings occunred wd that

Mr., Howlay was indeed speaking ca benalf of cthar mansers
of CAPCO, then I would bz concarnzd sbeut the guibhliue
that is going en and abeut the 2andor.

MR, REYNCLDS: liav I respona?

CHAIRMAY RIGLET You <¢eztainly navVe

MR, REY&OLDS: I don'i hawve the d-cumants in
front of me.thaé you are recading from, but as I reecall your
statements with regard to them, I don'i thin: thaz any
of those documetns =3tabliszh that CEX was aciing ¢a pahalf
cf all of the CAPCO cempaniss wich ragard te thasz mastars,
To the contrary, it does apnear to me Irom vour raading of
those documetns that all of the conpanies ware acting
individually and making tnei:r owa mind up on zheir cun,
rather than on any kind of an agency basiz, that night ba
ascribed to CCI,

I would, thersforz, at thics poin%t stzce cnly

e
)
i
i
A}
)
o
a
of
o
it
rl
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o
rl
(¥

that I'm not sn sure we ars -~ i% approe
the conclusion that therzs is quibhling going on.

I feel very stronqgly that the burdzsn in Lhis
case is on the othar sida and not on Argiicanzs, z2id I
really vill say with all candor, I do »oiz fecl I have on

obligation to thie Board tu come in and help the glier side

make their case. 2nd I do nos iatend <o do Lhat,



does seem to me ¥t the othar side has made charges. %z

are talkina about an arrangement which has bean

characterized as a psol. The way that :he cempanice €221 with-
in that frameworx . is something that cn our direct case

we are prepared to forward with and errlain to this Board,

%
but I do not think that I have an obligaticon nprior to that

time to come in and maka anv statemenits “hat would
impact on that whole aspect of the case.
I am not herz to quibhle with the Tcard on ==

CHAIRMAN RIGLER: Right., There iz a discinction
- 7

I would agree with vyou, between any obligation to aszist the

other parties in ¢evelcering charagee against vou, and in respond-

ing to questions from %he Boazd about what the true facts
were,

You have indicated to me “hat tha “rue facts
may be other than #n inferencz that I think cen ba
drawn from these documents, and you will havz that
opportunity.

The cauticn I was exercisinc was agzinst
quibnling where vou know the facts are contrary to any
representations vou mav make.

I'm not saying you did that.

MR, REYIIOLDS: I have not deon2 that and I don't

intend tc do that in this hea

hy

ing.



I thirk the issve iz an impore

hearing, and I thinx it is important 7o

appropriate spois fo make cglzar ¢o thas

2y SR

= the reccrd at the
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object to characterizaticns as 40 azanzsy yelacioashic

or 2s to th2 ons or

behalf of other scompanies, bzcause m7 o

.y

will continue to be thicughcui, that ©hail

characterization.
Whe:n the tive com2s for the
their direct case, w2 certaialy intend
and

Board fully what the situation is,

operate and how thay cperated wil: spetifiz racard Lo oiv

matters that we ara fotusing on right
It was for thatreason %tha: I

with respect to his deccrtent and for

centinue to think it i3 impor:
centinuing cbjection that we hava heon
CRAIRMAN RIGLER: All right,
MR. STEVEN
comments czomewhat?
I believe that Mx., R2vnolds
he made after the
by the fact that thewe is, a2t lsast in

of the Applicants, the beliaf ths

rmore of the companies

t 1f vou

caition i3, ard it
it 43 an inapprepria

Aprlicants ¢c put

mace TtThe sTatems

reasen that I

LRl T -

making Carouchout

e ¥ 7o T lean s - ” A .
BERGER: Hay I supplenont My, Rayvn

maLing tne statam

somasvhiat precipic

connection, whatever that coanection nay hi, beiween tha

nt
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acting in some capacity in dealing wizh the City, that
whatever CEI did with tha Ciwv, in %terms of nro
counterpropesals; conditions that ara allaced or prever
in this proceeding with regaml to partination in CAPCO,
it does not necessarily follow that those corditions,
counterproposals, propesals, whatzver we are talking ahout,
are necessarily attributable to all of the ~pplicants.

If, in fact, the decision was made by each of the
companies that the City of Clevaland vould nct reap banefits

to any one of them,then whatever ithey would have done in

o

neqotiating on their own with the City of Clevelan is, T
think, a horse of a different color, i¥ vou will,

CHAIRMAN RIGLER: Thak may be, 3ut the
referances we had, you sce, were to a pronosed maating of
the chief executives of CAPCO t¢o d.scuss Claveland's request
for membership, and then we cone to tha meetings in Decerber
of 1973 and Mr. Howlav, as I read +he documant, infers that

L)

he is delivering a messaage to the City on behzalf ¢f CAPRCO
companies.

Now, we will not form that conclusicn. Ve will
listen == Mr. Reynolds tells us that the Applican*s contest

that conclusion and that during their dirac: casc they will

demonstrate that that conclusion is arroneous.

o

-
g
)t
w
'4.
o
[
<

-

We will not form any esaclusicn. Zu

there is a basis for helief or to draw an
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joint dacisien cor thexrz
I strike that

decision ameng the CiFlO

request for merbership,

MR, STEVEN B32GL

I believe, was precipitat
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I noza

ed bv CT-=183%,

CHAIRMAN RIGLER
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at the very meeting whiech

covarmad

MR. LERACH: 1o,

MR, YIIOLDS
CEAIRMAN ‘RIGLE!

That is where the cony of
%

delivered.

MR, LERACE: It
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MR. REYNOLDS: That is where DJ 18§ was
delivered, according to the testimony of the witness.

MR. STEVEN BERGER: All I'm saying i3 that it
having been precipitated by 189, the Applicants felt
there should be made a statcment in regard to propogals
or conditions or what-have-you that may have been stated

by one of the Applicants to a particular entity in their

area, and that those statements should not be attributable to

all of the Applicants without a substantisl amounat of proocf
being introduced to establisgh that fact.

MR. SMITH: Of course, the issue ncw before us
is the simple admissgibility of evidence in relation to all
Applicants, not the inpbrt of it, but the simple
admissibility of it, which Mr. Reyrolds continues to argue
and press, ignoring the evidence that we have here that
there has not been isolated unilateral zction on %the part
of these Applicants.

You just simoly fail to address ycurself to that
when you make ycur objection, sc we don't understand what
you are saying, or at least I don't.

Even in exhibits that refer to CAPCO peonle
across the board, you continue to make that cbjiection. It
will be helpful to me if I understecod the basis for it.

MR, REYNOLDS: Mr. Smith, the objection gues to

whether this document comes in at thig time as against one
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of the Agrplicants or all of them. Our position is that i:
ccmes In against one subjzct 2 a conﬁccticn that has

to be rmade by the other side of joint action on behalf

of the Applicants that falls within the Section 1 remirce-
ment.

And what I'm gayinc at thiz juncture, Secause
the Board has ruled at the onisat contrary ©o the Lpplicants'¥
poeition on the proceduvral ratter of whethor evidense cones
in as against one initilally, or against all initcially,
my objection gces to this docvment coning in at thisc tine
as against all prior to the connection up of vhatever the
combination is that they are alleging axiss:z,

That is the basis cf 2y objection.

If the government cr thz other partiss caa
independently establisgh this kiad ©F connection, then at thet ]
point my continuing cbjection is #reated differently.

But what we are receiving at this time is
evidence which is coming in as against all of he Acplican:ze
under the Board's ruling.

And until such time as there iz a connectian
up, @My position is that the othar Aprlizants, “hat is others
in this particular other than CZI are objac:ing o the
admissibility of this evidence as against them.

I do feel that this recovd, 23 it now stands,

has not established the coarncoction that would be nesessary

. me——
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in my view to permit this to cocne in as against all of the
Applicants.

CHAIRVAN RICLER: The only qualificacion I
might add to my understanding of your peosition, not
necessarily agreeing with it, is your use cf the phrase
*as against.”

It might be more accurate to say the evidence
may be appliied ¢o other Applicants, bescauss decpite the
fact that the evidence ig in the record, it may not be used
against them,

That would be a matter for weight and judoment
on our part.

MR, REYNOLDS: I guess I have always been
appreciative of the fact that it may be appiied to. My
feeling was that it may be asplied to only if the cther side

meets the burden of esteblishing first this -- when I say

conspiracy, I don't mean it in a criminal eense, but combina-

tion, conspiracy, contract, whatever, in restraint of tradas,

That is the basis for my objection. I don't
want the Board to misunderstand me to th2 point -=-

CHAIRMAXN RIGLER: I think we understuand it.

MR. REYNOLDS: I do want o say I'm not
contesting the fact, and the Applicants ara not contasting
the fact, thiat with respect to a request for membersaip in

CAPCO, the CAPCO memhers did not gat together to discuas

~—— iy Y——— —— i —— .

USROS
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whether they are going to l2¢ somebedy come in as arother
member of CAPCO.

The fact that that kind of discuasio

3
o
]
o
Y

place is not scmething that we ave fighting, but I don't

think that =--

CHAIRMAN RICLER: Eut the Dopariment oxr Stalf nig

contend that immediately after that mesting, they Lave
already met their burden of eatablishirng joint action, and
you might contest that.

I guess that would Le one ¢f the coernslasions 4o

coma out.

MR, REYNOLDS: I guess if vou are ¢2lling me thev

might say it shows joiet action, I'm not co sura that tusat
is sufficient.

CHAIRMAN RICLER: 21l righe.

But that may be a conclusion of iaw.

Let's preeceed. I think we have corhaucted Shot
topic right now.

MR, REYNOLDS: The Board suggestad thnat
perhaps I was being l2s3 than candid in my cbiection. and
that I was doing it mere to quikble than to furihar
the proceeding, and perhaps =rying o be obstyructive.

That cartainly is not the czsa.

CHBAIRMAN RIGLER: Then this has een a univarsal

airing, and I think we 2an all proceed now with our positions

——— . S
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MR, MELVIN BERGER: I believe we had mcved to have
18% received into avidence.

CHAIRFAN RICLER: I believe it was receivald,
BY MR, MELVIN BERGER:

Q Mr. Hart, 2fter the January 2 letter was
received, or was eent to CEI, do yocu recall if there was a
response by CEI?

A I think there probadbly was a ressconse back,
although I don't remember distinctly. But I think there
probably was a response.

MR. MELVIN EERGER: I would like tc have
marked as DJ 190 a letter from iee Howlev %o Herbert
Whiting, dated January 15, 1374, which bears the decumant

number 00006932,

(DJ 130, the documant referred
to, was marked for icdentifica- :
tion.)

MR. MELVIN BERGER: It endg with Department of

Justice document number 00006933,

BY MR. MELVIN BERGER:

Q Mr. Hart, do you recall sewing thisc before?

A Yes.

Q Would this be a response to that January 2 lettar?
A This would be a response to the prior letter we
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weres talking abcut. That's corrsct.

MR. MELVINi BZRCER:

I would like to hawve DJF 106

received into evideace.

MR, 3UCHMANM:

If Your Honer please, I rote

from the letter itsclf thst tris dccument 13 incompleote, ard tha

an zppendix was anrexes =o ic. !

I cbject to tha aduissicn of this document

unlass the sppendix ie attached.

MR. MELVIN ENRGER: ws zre not

e 2T .3
0 my knowiedoe,

in possession of %hat

I-’: See e -l - - 24 %1
L M e RUCHMANDN Willk

eéppandl: .

supply it, we will be clad oo append it €0 this deocwsent,

MR, BUCHMANN: I didn'’sc heor

you.,

MR. MELVIN LZLRGER:

To wmy hnowledge, w2 42 a0t

have the appendix or trs 2ttachment. 2% least I carnot

locate it in cur filecz.

If veu supplv it, wa wauld be glal

to append it to this sunibict.

MR. BUCHMAWN: Tine. If you intuend o anne: it.

I will get a copy somehow.

CHAIRMAN RIGLER: We will dsfer recaint of 100

intc evidence until the apvendices ean bs

BY MR, MELVIN BERGER:

Q Mr. Hart, subsequent to receipt of the January

15 letter, was there other corraspocndence i« tween CEI and a2

City of Cleveland?

A Yes,

there was,
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I would lile to have markad

for identification az DT 191 a lettaer from Le2e Howley

to euben Goldberg dated febrvary 7, 1574, and bearing

Justice document numbaers 00006925 throuch 0000&93).

{The dcecument referrod o

was marxed DJ 191, fcr

identificaticn.)

MR. RIESER:

#ir. Chairinan, we are aaving a

substantial problem trving to find the Justice Department

exhibits.
MR. MELVIN EERGER: It
MR, RIESER: tcuss we,
located it.

BY MR. MELVIN BERGER:

ia yesterday's pack.

Wa have finally

Q Mr, Har<, hzve you seen tais docunent before?
A Yes, I have.
Q Would this have been -- wall, can vou tell us

what this document is?

A what this document is, iz it is a response to

the letter of December 13 -- or it

rafarg {0 tihe letter

of December 13 that was talied about oefere, and it covers

some of the same subject matter as was referred to in the

letter of December 13 that we talled abouat.

Where I was specifically looking wag in the

second paragraph of the letzar that is before us right now,

U ———
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where CEI has agz2in zaid that they want =- if we nave
nuclear power, tney want ¢o have the firest option or the
option of first refusal on any excess capasity, and
then he goes on te say -~ he goes on to refar ©2 the other
points mentioned in the lestizsc of Decerbe- 13.

MR, REYIIOLPE: Could I have the aagwsr read
back, please?

(Whereupon, tha repes tur zead from the

record, as recuasted.)

MR. BUCEMANL: I will wove o siriXke the
witness' attempt to interprat this document waich hs
been mariked for identification, which zpeaits for itself,
and if I read that second paracraph, i: do2:za't spaal: for
itself in the came way Mr. HFart speaks for i,

CHAIRIAN RICLEZR: The motion will be granzed.

BY MR, MELVIN EZRGER:

Q Nr. Qart, 416 you receiva 2 cory of this lettar?

A Yes, I did.
MR, HMELVIN BERGER: I would liks to meva DJ 101
be admitted into evidanca.
MR, BUCHMANN: This wes oricinnlly plannel to

come in unsponsorzi. It has what I prasumas 0 de re

marks on the side. Fozr mv own inforzation, does this red
lining apply to documents coming in throuch witnesseu?

CEAIRMAN RIGLIN: It does.

PP —

SRPPB——
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MR. BUCHAANN: It does?

CHAIRMAN RICLER: Yes.

MR, MELVI: 3FRGER: If it please ¢he Becard, I
think since it has ccme in through a witness, we might
ask that the red Lining be disgregarded, but we have no
ocbjection goino tiie other way, zither,

CHAIRMAN RICLER: Ve want 21l longthy documaents
red-lined, whether they comz in throuch a witness or un-
sponsored,

50 unless ysu want te dirsct ocur attenticn to
some other portion of the documsnt, we would consanirate on
the red-lined portion,

MR. BUCHMANN: Can I ask scmething off the
record?

(Digcussion off thae reccrd,)

CHAIRMAN RIGLER: There isg a request Zor
adnmission,

MR, BUCHMANN: I have no cb3iecticn.

MR, REYNOLDS: Conacinuing objectlon.
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CHAIRMAN RIGLFER: I don’t want t2 halabor the
point we discussed; but if you tusn to the rad-line wvaragrann
on page 2, vhich tcears 00N0592%, it bacins +izh a dizouszion
of "We"™ which I interpret to mean CEI, zad then tha sacond
sentence reads further, it i3 our viaw thal =memberheis in
CAPCO would not be precductive, becauvsz of lagal and nrastieal
considerations. Onee aqain I would view cur view rolating
to CEI standing alone. '

Then we come to the ead »f the »aragraph,and

th2 second from last sentenc: cays to subnit CAPCC 2acisions
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to &cher a vota or to pockaet vato i:
to CAPCO than the idea of tha ceompany having a veto of

rat2s over the City of Cleveland.
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That suggests that the smphzasis
Mr. Hewley is speaking on behalf of Cipin.

That inferencz, at least, arizss, 7T may ho
rebuttable, but that is what ¢gave =ise +o cur aaviier coacacsn

MR. REYNOLRS: I appreciate that. Mavbe I cen
help clarify. I think Mr. Howley can spezi to tha Ciygy
of Claveland about CAPCO Matters without speiki=zg or bzhalf
of CAPCO eccmpaniez, and I think that tha® nav be whars scme
confusion is resultina,

the fact that sorebody docs na%e cefgrsace to CAPT
or a CAPCO procedure or & CAPCO mattzer <oz2 ot indicote, I

F Sk o Ta

den't believe, that he iz cepaking con behalf of CAPCO,
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CHAIRMAN RIGLCR: I would oqgrze that taere are many

references where you s¢ill could <drawv the conclusien that it
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a unilateral reference, but thi

to me, anyway..creates an infersnce tha cthar way,
MR. REYNOLDS:s All right. I don’t want to qget

into one of these arcuments; every tirme. I will say, thougn,

that certainly my continuing cbicctiorn would B2 applicable
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to this document in any event, bdecsus

a piece of evidence which contains: 2 1ot move than the cne

L o
15

sentencz that vou referenced,without c¢ddressing mysel’ to that

one sentance, because I have nokt had a chancz to focus on it
at all, I don't bhzliewe that that scntapce, even assuming

A2CO world be & reason o wiihi-

[ a4}

he were talking on bahaglf o
Graw my continuing cbjection with respest to this document.

CHAIRMAN RIGLE All rightg the continuing cbiject
is overruled.

MR, LERACH: I would like to cbiject spescifizally
on behalf of Duquesne Light, because this letter is dated
subsequent to an individual response ol Duguesns to *he
city of Cleveland., There is no 2videnca currently in the
record suqoestina either rezl or apparent authorigy of
"'r. Howlev to sneax on behalf of Nurmuesna Lieht,

I object to the evidence being adritted acainst

Duquesne lLiqht or applied anainst Puguesae Lighe.
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And I think if it ie
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either of these purposaes the adnlssicn sizuld be spaciliically
conditionad on a subsscuent showing of authiority,
CHAIRMEN RIGLER: I'm havi tyoudle Aistlacuishing
.
your objection, 1 see llr., Reyaolds nodling., You ars
not nodding agresmant to the Chairman's shatament?
MR, REVNOLDE: HMr. Zahlay a2ald som2ehing oo me,

and I was nodding to him,
CHAIRMAN RIGLER: All right. Lioaacthellrs,
T have trouble distinevisghing yeur cbizection fiim the
continuineg objectior., In ary aveat, it igs cverrzulad
and 151 is recaivad irto evidanas,
{"he docunert hexatciosn

marked Sxhibie DJ=198) for

BY MR. MELVIN EERGT
Q Mr. Bart, subsaquent o thles Falruewr loiior,
did the City receive a drafr participation’ gcrzemant fronm

-

Cz1?
A I beliave thay did, ves, Thera wes o coniinuing
exchange along this pericd «I tire,

MR, MB/IN BARGEN: T woulsi like o o e

markad for identificacion as DIU-192, a lsckar dram Mz, dowlay

[J

to Mr. Ruben Goldterg, duted Psbruary 27, 1974, and baariug

Department of Justice Nocunaat Mubar 44521 througa 144858,
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MR. BUCHMANI: D2 you Ddave 144 or 1147
MR, MELVI® EERGER: I'm sorry, I have 1Xd, If

I sald the cther number, I misajnciic,

moried SxRADIE DI-192 fex
identeification.}
8Y MR, MEBLVIN J3PRGER:
Q Mp.llart, would this ke what veu rafaerred 4o as
a participaczion agreemant ceat o thz City bv CREI?
A Yez, it i3,
Q De vou recall ntatA;ngid with this particiraticen
agreeament when -~ striks &han,
Did you rocsive & copy of thic?
A Yer, I did, My niv2 is on page 2 of . zhis
document, as recsiving a copy and I did, in fact, raceive
a cepy of it,
Qe Do you recall whazyou did uith this drale agrooma
when it was recaivad?
A Wnat T woulid cenerally do with thig tvpe of a

complex document wag, I woull make a ccpy €0z v

e

ownself and copy it in ths filos and I wou'd than sand a copy

to our engineer, R, W. Back, and than I weuld prebebly
talk the thing cver witcih Mr. Coldberg,
MR, MBLVIN BERGEl: I weculdé like %¢c move D7=132 in

eviceace,

w0

————— -

A . ——  ———————— ——
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MR, BUCHMANN: K5 chisction,

MR, PEYNOLDS: I will maka the continuin
objection. It is a trxenamistal lotier and Craft agroerent
between the City of Cliavalun? and CEX only. It Jairly
warrants the_;dhtinuinq hjsction of che otlier applicants,

CHAIRMAN RIGLER: The contiauing chjesciiorn will
be cverruied and we will reczive 1)2 into avidl=ance,

(the decuirant hexetofors mexied
DJ=132 for idantilication,was
racaeived la 2vidancs,)

BY MR, MELVIN 3EBRGER:

Q Mr. Hart, suhzeguent 20 this latter and draft
participation agreement. have thars been cichacsgas of
corraespondence betwedr the Clty nd C2I regerding

participation in nuciesr unite?

A I balieve there Lave, A3z I indicated ezrlis

&

7
there was a whole sgries ¢f axchznges hore,

Qe Doas tha City have a participatica socreament
with CEXI at this time?

A Ho, they do nct,

Q My, Hart, = litile earlier in vafervring %o
the Decerbar 13, 1873, nme2ting, vou indicatzd == I believe
you indicated there wes a dizcucslion of (27 arencsal that

they have a richt of {irst rafuszl oa power nol needad by

the City. Do you recall that?

- . . - S—— - <
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A That iz right. Yes, I do recall that, in answer
to your guesticn,
Q Te your knowledge, hus that proposzl evar been

withdrawn by CEI?

A No,

Q As a cenditian te rarticicntion?

A As far as I an coacarmed, Yt still is, today.
Q I believe in your Lstimony, you 2: one timo

or another referred to Judge Whiting, as a signator to some
of these correspondence. reraaps voa can clarly it for the
record, why you callad nim Judge “Whiting?

A Judge Whiting wee a judge defors he beears +the
law director of the City cf Clavelan? and L2 was the lay
director for about a year. e 7zan for pudbllc office, i.e.,
Judge of the "ounty Court of cuyahoga County. FHe wag

now elacted and so he ncw has the title of fudca,

Q At tha time he aigaad thess letters he w29 no: a
judge?
A At the tine ha sicmad theae lettars ha waz not o

Judge. It wae morely an honcrary ticle ac that tine.

Q Mr. Rart, yastenday, vou mentiened that vou had
had an exchange of correspondence wish a Mr, Conmer,
C-o~p-p-e-r, of Indiana and Michigan Zlectric Cempany. At
*7is time I would like %o hove marked zo DN=-102 z letter

from R. M, Copper t~ Robert D. Ha.., dated Oztobar 31, 1975,

PR
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It dcas not Bear an intermal Juscics D

decument nurber,

(The Zfocuvuent relizsrad oo

marked Exhibit nJ-193

idaertiSication,)

BY MR, MELVIN BERGLR:

Q Mr, Hart, it this lecter you hava referzcd to

as being Mr., Ceopes's recponse Lo your lather whic

ae DY=1787

A Thet i3 correct. Altheugh, I don't prrionall

think it wvas responsive to my lettar, but, ves, ho dz

refer to my letter of October 9,

MR, BUCHMANN: I cbicct,to move thot That o

out, that mildi.le part.

CHAIREAN RIGLER: YWe will strike ik, e will

4828

']1“

strike the refercnces to Mr, Hart's perzcnal interprelatien

of the respense.

MR, MELUVIN LZRCER: I would like to move

and 193 ke addtéed into evicdance,

MR, BUCEMA:: MIcht I inguive of th: Lapirtmend

what <his is intended o prove? I asked for an 2ffer, =

gquees.

MR, MELVIN SZRGER: The Department did no:c

requestad to do uc,

o

to introduce either ef thosc vesteriay., 1 baliey

— — ——— - —. ————
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MR. BUCHMANN: I requested DJ=-1i33, if you were
going to put in DJ=178, I would like %o know what

this {# supposed to prova?

MR, MELVIN BERGER: I belleve M+, Harit raforred

to these in his testimon y ard then we wars requestad ¢o
put the letters in evidence, sinez it wag referred ¢o in
Mr, Hart's testimeny.

CHAIRMAN RIGLER: Raquested by whom?

MR, BUCHMAMN: I requested 193, there is no
question about that,

MR, MELVIN BERGENR: I telizve it way have been

by the Board.
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CHAIRMAN RIGLER: Iir. Buchmann, if you
requested 193 be msde a part of the record, then it zeams
to me you are scunewhat estcpped to challenge its introduce

tion.

With respect ©o 178, it seems it would follcw

our rule of putting in both parts of a plec: of correspondenc

MR, BUCHMANI: I chjectad to 170 in part bessuse

193 wasn't available to us, hut I don't see why I'm zztoppzd.

MR, "CHARNO: I think we can clarify this matter.

On page 471! oi the transcript, Mr. Euchmann

objacted to the witness' tegiincony concarnling corresj>ondance

with the City of Richmend and scid that tha Dest evidense of

that correspondance would ba the correspondaease itsclf.
It was in responsa ©o that cbjection that the
Department ultimately put tie letter in the rzcord,
CEAIRMAN RICLER: &ll ricght.
We will not reguire an offer of oroof unler
those circumstances.
MR, BUCHMANN: My cbjecticn is overriled,
if Your Honor please.
CHAIRMAN RIGLER: You hadn’t nade an objeceion.
MR. BUCHMAIIN: I'm gorry. I objact.
CHATRMAN RICLER: Cverruled.
MR. REYNOLDS: Continuing cbjection.

CHAIRMAN RIGLER: Overruicd, ard we will zeceive

o ———————— ——. ————
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into evidence DJ 178 and 193.
(0J 178 znd 1v3, previously
marked for idzntificsation,
were roceivod in evidence.)
MR. MELVIN DEKGIR: That concludzs the Depari-
mert's questioning of !ir, Eart,
CEAIRMAN RIGLER: i, Voglar?
MR, VOGLER: Yes, 2ir, w2 have very limited
cross.
MR. REYNOLDS: I object &o any cross-arxamination
on behalf of Staff.
CHAIRMAN RICLER: Jverruled.
CRO&S=CUAMTIHATION
BY MR. VOCLER:
Q Mr. Hart, I would iike to dirsct veur attanticn
to the Department of Justica 2xhibic 136 and 187.
186 is the reconstituted letier, I balieve vou
have testifi d --
MR. LERACH: I objzat Lo the characéarisation.
MR. VOGLER: The transcripi 3ays reconstituced.
THE WITNESS: 1If i< would help, those are the
words I used, reconstituted,
CFAIRMAN RIGLER: We will accaept that as zhe
witness' ch;xacteri:atian which may or may not raflsct the

contents of the docunenz.

P A A o8 -
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MR. GOLDBERC: Page 4745, lina 12.
CHAIRMAN RICLER: Proce=d.
BY MR, VOGLZER:
Q Do you have the aiiibit?
A Yes, I do.
Q When Mr. Mowley distribuited this oxhibii at ¢ha

i
|

i

meating on Decsnber the 13th, I balleve is the closest date W

could approximate, did he 2ay anythiany to tiLz puziies when lLe
distributed this axhibit?

A HEe pazsed this pa=:icular docunant out, and it
was the understandinrg that this was tha -- that he was
speaking for CARCO. There was no wantica whatscever that
ha was speakiag for Dugassne ¢ ths% ho was an agent of
Duquaeane or what-have-you.

However, I Pave heard the ceaverzazioa leza,

CRAIRAN RICLER: How Cid you comp to unizrstand
he s speaking for CARCO?

MR. BUCHMANN: Ee didn’t gav he underastcsi, EHe
.}4& it was the undarstanding,
f CHAIRMAN RIGLER: I think you night take caze of
that on cross rather than through cbievtien if we don'e
clear it up now.

I will let Mz, Yoglar pursus it.

MR, VOCLER: I'am trying to gat £o the zame.

position that counsel) fcor CEI is. I'm trying to elarify
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the record.

BY MR. V2OGLER:

Q I would like to dirsct your stiencion, a2nd
then we will come back to =hat quesciscn, &, Nart, o the
first paragraph of DJ 186 and DJ 187, whicn is +he latter on
letterhead stationery from Duguesna, whore Lha zuthor of
the letter, Mr. John Axthur, advicass he is zpeakiag only
for Dugquesns.

Now if youn will, I don’t know whother the
witness responded befcre the cbjection or no: 2g 20 whit Mr.
Howley said.

A When Mr. Sewley hand=d ¢hi. cu:z, 4he aane
Duquesne did not, and I undarscorz i3, €14 rot coue up. o
word Duquesna waz not nentionad,

CEAIRMAN RICLER: lLet'z hack up 2 mirute.

How did you forn your wundavsianding that
Mr. Bowley was spaakinag oa bahzif of CA®CO?

THE WITNLSS: Becauvza the setirs gencrel
conversation which had dealt with Q3CO == »z had leod the
entire discussion, and we had talked choue CoF It wae
CAPCO this and CA2CO that, and tais lowter, of couras,
was handed out at the maeting.

And it wag our undershanding -~ whan I say
"our,” I can speak for the C.Lity »f Clavaiand a4 this

point -- it was cur undarstsnding that he wos speaking for

S ——
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CHAIRMAN RIGLER: Cii he ever aspescifically
sty, "I am speoaking on behalf of Capco”?

TEE WITNESS: It is8 oy uvndearataniing -- I'm
sorry. The answer to that, zir, is no.

CHAIRMAT RICLER: »r1i right.

Did he aver say, "CAPZ0’as poaltion 13,9 o
words to that effect?

THE WITHESS: Words to that eoffac:, yas, oir.

CHAIRMAN RICLER: &All righe,

MR, LERACH: I obiect to the cquesticn 28 iexding
and ask that the ancwer be stricken.

CEAIRMAN RICLER: Reguest denizd,

Proceed.

BY ¥R, VCCLER:

Q Mr. Bart, again with DJ 186, to the beat of
your recollection, did Mr. Eowlev at thiz maaeting on
Dacember 13 say anything else avsout this exhibit othor
than what has beca elicited on my cress, and the questions
from the panel would relate that lt wae CAPCO?

MR, BUCEMANX: I have rno cbjecticon Lo the
guestion, but the preamble to it, as far ag I Xaow, +this
witness has not 'tcstl:ied that Mz, Fowley s2id anvizhing
about this letter.

Indecd, ha said the: nume Dugquesn2 wasn't

T ——
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mentioned. It is hard to inaviaa how the laittsr was
passed out without the mention cf Duguesne.

MR, VOGLER: I'm at & loss to undarstard the
nature of the objectior. It is simple axrlanation Zrom
you. I don't undsrstani your obiazction.

MR, BUCIM:IN: You asked whather lr. Howlay
said anything about DJ 18¢ o*ler than the thines te which
he ha¢ testified, 2nd n2 h2sn & togtified o a zingle
thing Mr., Bowley said adout t¢he latter.

CHAIRMAN RIGLER: I think ¢, Buchmznn is
saying he understosd the wi:nces' cestimeny “o de that

Mr, Howley merely passsd ou: the lattar, 2nd that thers was

o

no testimony with regpact to env commants wiwtscaver
relating to the letter.
Mk, VOSLER: Pearihap: wa gheuldn't get ints tco

deep an argument in front of the witress, but it was s
understanding that ny firs: guestion was dic ke indicace
that this was CAPCO's positior, wag it not?

MR. BUCHMANII: YMNo.

MR. REYNOLDS: Ask the witnasc,

CHAIRMAN RIGLER: lat'a 0 back and £ind the
firat quastion.

(Whereupon, “he repcrter rza2d frea oo

record, as request:4d,)

MR. BUCHMAIN!: WNow I, having hesrd that answer

e e e . . .

T s + S c— . - ——
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raread, nmove to strike it asz ot vesconsive ton tha cuaaticn
asked.

CEAIRMAN RICLER: I think th2t i3 3 liztla
tardy. I think we have claired up any confusicn. Thas
will be overrulecd.

BY MR, VOCLER:

A Yea, gix.
Q -= with roecard to 186, DJ 136, zathasr hwan

whit has been previscusly asksd and answered, 3id Mz,

Hdowley have any zdditional counants concerasing tha source

of DI 1367
A No, ha dic not.
Q Did he have any adiitional comments ccaceraing

its purpcse as to way he wazs distributing iz?
A No, he did not.
As I remanmbar, he pissed this out and scid ven
might not have recsivad this yot, but that was it.
Now if it is all right to go aheaé and say =-
MR. LEPACH: No.
MR. REYNOLDS: Thae quegticon haa heen askei and
answared.
BY MR. VOGLER:
Q Did he indicate that DJ 136 set Zorth his

position as general ccunsz<l for CEI?

P —

U ——
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A Nc, he didn'® indicate that ¢his docunant did,
because he was speaking for CAPCO at that cime, In
the conversation beck ¢nd forith ne d1¢ not rafer Lo this
document we are talking abont, but ia the total dizeuzsion
about CAPCO and CAPCO membership is whaen he just said, *You
cannot have membership in CAPCO.®

Now a conversatinn like that doasn’t (aka a
document in order t> base it cn. That is tha thing
I'm saying.

MR, BUCEMANN: If Ycur Hepor plsnse, I move to
strike that portion of the answer which cays that he was sgpesk
ing for CAPCO at that time as s conclusion of the wiiness.

CHAIRMAN RISLER: OCranted.

MR. VOGLIER: We have had 2o many chbjccticns

s

that the Staff is conifused az to whai has bean 2gked
answer.,

I'm going to be hit with a repatiticus quisition
hare. I thought the sxaminaticn would hals clarify wvhat tock
place on 186, and I thiak I have manacad ko confuse it more
than anything else.

CEAIRMAN RIGLER: Dc you have ancilher aresa?

MR. VOGLEK: No, this waz the extent of tha
Staff's cross.

I think we have managed (o confuse iz ratner

thoroughly.

_— — —— ’—v" — ——
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CIEAIRMAN RICLER: Does it c.ncluda your cross?

MR. VOGLER: Tes, it dozcs.

CHAIRMAN RICGLEN: I'm goling w aask i, Sare ¢o
step from the roox a minute.

Mr. Hjelmfalt, ware you intending any cross-
examinaticn of Mr. Hart?

MR. BJELMIELT: No, I'm rot.

CEAIRMAN RICLER: I agres with Mr. Veglex
that the recerd is somewhat conifuveed at this polant,

The Bcard cam ask scae questicnz. I would
prefer not tc. I don't know the extent of creag-exaainatiran
with zespect to thsge letters that Mr. Suchnann or s,
Reynolés has in mind.

What is troubling us once again is the minutcas

" . A o et . . . S—— ———

A

of the Cecember 13 meetiny which were included in ths supple- ;

mental brief of the City on the dismalification metion.

Now thase minutes aprarsntly were taken by
representatives of CEI. ind oz page 1, the fonrih paragraph
reeds as follows:

*L.C. Zowley opened the meeting by refarring

to the December 10, 1573 letter of Duguesne

Light Ccmpany, addraessed to Ralph Purk. L. C.
Hewlay said this latter roflected tha fact that the
CAPCO companies, for the rasasons stx“ed ja that

letter, that it dida't makoe senge for MILP ¢o be a

S 0 A o
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member of CAPCO, roting par:icularly taz
restriction cifered mauicivalities by
statute, or ordinznce.,”

The witnzas will hava “0 b2 impeached on his
recollection, or there iz a direct ccnflict batvesn tho
minutes of CEI and his direct tagiinmony.

There iz confusion in the reecord »icht now as
to what took place.

MR. BUCHMANN: Not confusion in the racord,
These minutes are not in the recoud, as I understand 1%,

CHAIRMAN RICLER: ©JFrcm the 2coard‘s point of
view, we want to know what the factas were, the abjectiva
facts or accurate facis.

If thatiavelves impeaching ¢he witness or
refreehing his recollection, pernhzps that should be done.

I thought X might explere with the parties their
intention to developing an accurazta record “or the
Board as to what tranepired.

MR, BUCHMANN: It has becn 2 long time since I
have seen those minutes, if at all. I may 7ugjest to the
Board that an accuratas racord may be devalopad without

cross-exanining thiz witneas about it.

These things can be done in z2nother faszhion. I had

not intended to cross-etzmine the witnzes or this pavticular

subject.

- e |
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If I do not, and somckudy elae doesn't, hers
will be other witnssses, I presume, wao will tell you
vhat happened.

CHAIPMAW RICLER:; 9ha Board just dezsn't want
to leave the issuve flocting aleng im Chiz way in the svent |
the minutes are introduced.

MR. BUCHMAND!: I'm not surs vhat is troublizny ;
the Board. i

Can I put it to you this way, Your Ecner?

I could say to ycu thet I beligve, and I'm trying
to be respectiul =-- but I believe Mr, Hauser will nex buy vou |
lunch today. That might be a good queass oa my nart, or geod
vicw on that.

But it doezn't make me Mr. Hauzer's agunt. My

problem is that anyone who looks at these gituations can c¢ome
to the sama concluslon readily, and why, becauss Mr., Howlay

makes it his beszt opinicn that CAPCO dcesn't want th:SQ.pcaplai
why that should be an agency thing is beyond uvz. That iz the .
trouble we are having here.

CHAIRMAN RICLER: The conflict cows bevernd 'that,

DU —

becausz the witness said ir. Bowlay szid rcihiing at the
time of the distribution of the lotter, and the minuius
here reflect that at leact Mr. Hovicy made some sozt of .
statement with the distribution of the lettor. ;

MR, BUCAMANN: I suggest to Yeour HHonor that



4839

ari2 l

il I will read that, but I do not intend to rehabili:ate {

2 ' this witnees. é

3 ' CHAIRIAN RIGLER: ALl right, let's got tha i

| |

4 il witnsss back, and ycu can proceed with cross-euanination.

5 ! MR, BUCHMANN: Would this be an approrriate

3 i! time to adiourn for lunch?

il MR. REYNOLLCZ: Can we takes tha luacheon brezk

8 | now, and maybe we could come back?

3 ! CHAIRMAN RIGLER: If vou axe preaprad to go shead,

0 I would like to get in a hall hour bafore lunch.

1 MR. BUTEMARY¥: I'n at your disposal.

12 MR, EJELITEZLYT: '‘Wnile the witasss is raturning,

(3 | I would like to maka tihe City's objecticn %o Mr. Duzsimenn

14 cenducting cross-examiration of Mr., Zart, in that lr.

'8 Buchmann is a member of the firm of &guira, Sanders &

‘5 Dempsey.

17 The City believes it is prejudicad hv going

18 forth with cross-examiracion. IMr. Buchmann appsars as the

19 autkor of certain memos attached to memos which ware

29 claimed privileged whicn the City doesn’'t have avallidle

21 to it, and we have our claim of prejudice for thisz cross- :

22 ﬂ exanination. §

23 CHAIRMAN RIGLER: With the privileged documente

24 , included in the list of 50 or =zoc documents vhich wers an

26 i appendix to the City's first disqualification hrief? !
|
|
i
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MR, AJELMPZELY: Thet'z corract.

CEAIRMAN RICLER: You ave avara ol e rulirg
of the Board thai: we ltave axaulned thozs documenie?

MR. ZJELMQEIrx That’s eorrect.

CHAINM2N RICGLER: WUphald the elaim of privilece
and morecver, at least with racpactic the disgualifisation
potion, fcund them to Lava 2o relievance?

MR, BJELiFELT: That's correct. I undesrstand
the Board's ruling on that.

CEAIRMAN RIGLER: Mo, Buchuann, having hesrd
the City's objection, I taka it you are ponatheleze
prezared to proceca?

MR. BUCHMANN: I certainiy au.

CHAIRMAN RIGLER: Let me ask you a preliminary
question.

Have you ever represented tha City in connzetion
with any bend counzeling legal zatters or legal matters
pertaining to the finances of tha City?

MR. BUCEMANN: You mean me parsonallv?

CHAIRMAN RIGLER: Yes.

MR. BUCHMAWN: I suppe o wae City walves any
clainm of privilege by my revealing that information?

CEAIRMAN RIGLER: That information is not
privileged. What you did may bde priviicaed, but whethar o

not ycu wera an attorney who parfermed services for the

S yraap—

WSS S——
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City would not be privileged.

MR, BUCHMAIM: If Your Honor pleaase, in crder
to preeerve the record, my firz4 inslination weuld be
with all respect to dscline to answer that giestion.

However, sirce the answar to the cuegtion is
no, I will give that arswar to vou now.

CHAIRMAN RIGL2R: /.11 right.

We will overrule the Clty's objection, and we
will proceed. Somacne can sutmong the witness, . pleass.

MR, REYNOLDE: Lot me just state I'a a little
concerned my name app22ra on zome of the privileged dosmments
that were attached to the discualificatlon motion.

I hope that is not the City's basis for meving
for disqualification of my participation.

MR, HIZLMPELT: Tho City doean’t chooze o answer
frivolous remarks of councel.

Whexreupon,

ROBERT JARY
resumed the stand as a witnere on bahalf of the Derartment
of Juetice and, having been praviously duly sworn, was
examined and testified Zurcher a3 follocws:

CHAIRMAN RIGLER: You may proceed,

CROSS-EXAMIVATICN (Contiauad)
BY MR. BUCHMANN:

Q Mr, Hart, you ars a member of the Bar of Ohio,
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ars you not?

Is That’s corzrect, a3ir.

Q Ard in your tsatimony yvesterdav and today, T
presune you have attemptal to be praocise in your reeponcoe?

A Where I could be precise, X have atiexmpt:d o be
precise. When I have tried o be gmnarzl, I have trisd to
be ceneral.

Q You have tnld us that you drafiad a2 ¢ood many
of the letlers sent by the City of Clevelsnd to the

Illuminatcing Coapany, even though you ¢id not aiga then

yourself.
A That is incecrrcet,
Q You did not Jraft amy of thosa letters?
A That's correct. I said Y helped drace tham.
Q You did help draft them?
A That's corraczg, eir.
Q In helping ©o dzxaft them, you were attanpiinrg at

loqst to make those requests and responszs o the
Illvminating Company precise?

A I don't kaow iZ ycu can make that type of
characterization hers. I think we wera toying tc canvay
something, a communicztion to the Illupinating Company.

Perhaps when you talk in terms of presisenass,

I don't understand what you are talking abou%,

Q You were attanpting €0 convev vour remuests and
- .

. A——. T S —— . S -

PSS————
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SRS U —————— |

! responseg as clearly as vou 2ould?

2 A As clearly 23 we cculd, that's correct, sir.
3 Q You also: I presume, in filing briaefs and

4 things of that sort, in this and octhar proceedings, veu
5 also attempt as a lawyer to ba pracise ard clear?

6 A Trying to be clear, I beligve.

7 Now you are using the word “pregise” here and

3 I don’'t know what you 2re getting to.

9 Q I will take "clear."”
10 A Ckay.
11 Q Yestardav in responce ¢o a question by the

12 Chairman, you indicated that ycu have attended American

PP ——

13 Law Institute courses.

14 A I indicated I attended cne ccursa.

15 CHAIRMAN RICLER: I don't balievo it was 4in :espons?
16 to my question. ;
17 MR, BUCHMANN: Page 4¢7S.

18 C3AIRMAN RICLER: 2Abgolutely right, Mr.

19 “ Buchrann.,

20 BY MR, BUCHMANN:

21 Q "I notice on that page you said, "I have attended

22 the American Law Institute courses in iew York. I attanded

23 courses in New York."

24 Do I understand that is one courze? !
25 4 In response o that particular cuestion, I was
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gaying I attended cns Imerican Luw Iastituts course, zad I

——

think the preface o what you jusi reud is |

-
”~
s
23
e
§'
.
o
»

practice law instituce course. Tasre ia o Jistinction,
4 you know.

3 Q That doesn’t appear in the enzwer-.

S i How mzny courses have you atiendad on

7 municipal bond financing?

S —

g A ™0o.
e Q When?
(s A When the Americen Lzw Institutie Rhad thasizr laste

|
i1 course and thers were members of your f£irm “here, zo thas woulg
{
i2 be easy to check. '

13 I attendad the practicirg law inntitute and
14 thera were members of your firm there alsc, and thet would

15 be easy to check. |

16 Q ¥hen, do you remznber?

17 A Ko, sir. :

13 Q Heve you attended any cuch ccurs=s ginge ?
i
§

19 Dacember 1, 19752

20 ﬂ A Sioce Cecember 1, 19752 |

i
21 Q Lzst Da2cember, Janvary, just past, or thiu pavt |
22 of February? |

A No, sir. f

MR. BUCHMANN: 1In viewr of that testimony, I ?

S

renew my motlon to strite the porticn of an answvar

23
24
|
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app2aring on 4670, lines 7 and 8§, where Mr. fdart
charactaerized the provisions of an ordinance of the Cisy
of Cleveland as being very unuoual,

I direct Your Honor's actantion o thaz bLriel of
the City of Cleveland filcd on Decembor ), 1975, and signed
by Mr. Hart where at page 3 it said"the city law deparse
ment, with a constant prellem of low pay and heavy turn-
over, has never managaef to develop lavyzre wich the siills
necassary to handle its own beond work,

"It is totally incapable of doing such work at
the present time,"

THE WITNESS: I think --

CHAIRMAN RICLER: o Tesponse is called for.

I think your comments here wouvid ge
to the weight and the zotiocn to stxike will he denied.

BY MR, BUCEMRIN:

Q Mr. Hart, yreterday you puz ln scue testinony
about working what I would call the prospecius -- I'n
not trying o give it the tazm of art -~ for ¢ha
$9.8 million bond iszue, do you rarember thae?

A That'c correct.

MR, BUCHMANK: Mr. Rigler, I don’t have copias
vet, I ylnt him to identify it. This is iths prospactus
we are talking about, 12 it not?

THE WITNESS: What you siow me appesrs te ba,
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, i
i Whether it is a total prospactus, I don't know. e

b

Well, you can direct 2 gquesizion %0 it. I acknowledoe
33- it does appear to be a copy of it. |

4 BY MR, BUCHHFANY: |

5?: Q Mr. Rart, yestexday you said that your nave i
5:! appeared on the front page of *hat prospectus. Do you ;
7§i remenber that testinony? g
3ii A That's correct, sir. Z
e ﬁ Q It appears ou the front page aleng with the i
,,g! nas of another firm, a firm in New York, because that Z
!i;! firm and you were to approvs the legality of it, was it rot? g
12 1! A I don't believe that i3 what it states, but you can§
;35 read the entire astatement. ?
i4 Q I suggest theat the cover showsths fellowiag: é
15 *These bonds are oflqrad whan,as and i
16 if iscued and received by us, and subjsct 2o ;
4 the approval of legality by Wood, Dawecn, Love ;
12 and Sabatini of New York, bord counsel to the |
19 City, and Robert D, Hart, chial eanistant
20 director of law of the City of Clevelard. It
21 is expected that the bonds in delfiniszive form
22 | will be ready for delivery cn about June 14,
i) 1974.° |
|
21 | Did I read that correctly, Mr, Rerger? |
- i MR MELVIN BERGER: Y23, you did. %
; ?
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MR. BUCEMAMMN: That iz a usual thing, serathing
of that sort, to have cn the face of a prognactus?

Tﬂf WITNESS: That waa the firse attempt I
ever tried on somethinc like that, sc I wonldr’t know. At
that time.

If yor are ¢oing back to your original question,
there, as you kncw, inside bond counzel éo 1o¢ pass on the
legality of a bond 1lssue, co that seazonce yot yead has to
be read in the disjunctivae, whore Wood, Dawson wes going
to prepare the legal opinicon on chat.

BY MR. BUCINENN:

Q You did not pass cn tha lecality of this fssue?
A Aa you know, that bond issue did not sell.

As you also xnow. the logulity of an issua
does not come inte being untll the bhonde are cold.

Q Indeed, the onliy thing on whieh yeu were Lo

render an opinion was a fairly limited auhject which i3

revealed in a letter by you to Mr. Whiting, attachad o this

prospectus?

2 I'm not sure the two are tisd in tegether,
There is an opinion of nind toward the tall snd of thae
offering statement, but I'm not sure that the opiniin at
the tail end has anything to de with the sta‘emnant on the

front of it.

I raitorat: ay oozition that Yod tnow as baing a

- ———
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bond coungel firm that a person can do bond work on
the inside, meaning houss coursel work, and the rarket, the
buying market, the purchasc of bonds will not teks any
sort of a statemant by inside house counsel.

Q I sce.

Then ysur priacinal connaction wish this
progpectus was gathering the informaticn orQZGme of the
information which ia shown in i:?

A I think ycu would be zccuraiza o say I was
helpful in gatherins come of the information.

Again, thia was bacik in 1973 -- I'm 2OXTY ==
I misspoka. It was the early part of 1974. Ik was =y firse

éxposure to anything like that.
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Q What information Jdid veu gather that is in this,
if any?
A I would have o ge through 4t soirt by noint.

Perhaps the informaticn I was gathe inu was infourmation
that was availadble from my cwn tachnigue and knewhow of the
way the City cparates, 'thich yvou arz aware of also, 23 our
bond counsel.

MR, BUCHMANI: I meve that that go ouvt, vour
Honor. I am not his bead counael,

THE WITNESS: Your lav firm is, and the firm
always signs Squire, Sanderz and Denpoey.

MR, BUCHMANN: I mcve that go cut tco.

CHATRMAN RIGLER: Moticnz to stmike will ke
granted,

BY MR, BUCEMANN:

Q Mr, Fart, basiec on your testiacny yecterday and
today, with respact to yourwsrt on this prosvectus, in
your judgment i3 the information centailned in tha prespectus,
accurate, st leaat as n? ity date?

A is of the data that it came out, it was our

thinking that it was ac'rnurate.

b Actually, yoi haven’: sold anv bonds pursuant
to this?

A We have not s2o0ld any on the public marke:.

Q May I ask& whit oither market there i3?

o ————
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A

There is a sinking Zund in tha =raasuxy

investmant account which crigiially pl-casd =m sell
g 3

bonds,

acccunt of 1,1 mlllion of ¢his., I weoulsd aan-

There wa2s a sala to th: treasu

around Octcber, maybzs Septenbe: of laze veos,

Q

A

o

Is that 2117

A8 oricinally plzanad Soos ir

I'm sorry, I interruped, Is that

you have sold?

A

rezgons I wanted tc g2t back

My intenticn wags cotiny == jai

half a million dellars of ¢ids.

Qe
A
Q
A

G
A

To your sinkingfund?
No, gir, %o the Trarsury invas

Of the City of Clavelond?

Of the City ¢f Ciavrzinnd,

Is that an arm's lergtlh transac

g
CLULLA

We censidar it an azw’s longia

although it is provided for by steisc 1w,

You could leock at it as soyinme “ha
berrcwing money frox its own o217,
Q ¥hat is the ead of thz4?
A Althougia %hs particulan transacs:
by stats law, it could be arxgusi that the City

borrowing neney from its ovn sels.,

GiZlle QO20L.

(]

.
.
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Do I understand that o maan that vou z2ra he chizs?® Livil

lawver for the Clty of Claveland under ch2 lLaw directsz?

A No, sir. This; iz being ciangaed Zxom tine to
time., I'm number two i the cdenartment, scorotimas and num
thre2 in the dapavtnent othar timee,

Qe How doug it itand today?

A I'm nunber 2,

Q And you said vesterxdzy that vou had miuy things
other than handliing this proccadlag, I chini?

A That is correct, sir,

e Now, an T alis correct that you de maay thinge

other than handling the affairs of the municipal

electric light plant?

A That would ba an accurate steotaent, air,
Qa Indeed, the municlpal eslactric lich® plant is

cne of several utilities operatzd by thz Cleveland Uivisien
ef Utilitias, is it act?

A I think I can clarify ycur quacsiicn, if I aay.
The Divisicn of Public Jtilities has to., vhat yoo would
call operating divisions, One would e thae Civizica ef
Light and Power, which we werse =alking ghcut hersz ani the
cther would be tha UDivision of “altor and Loat,

Q2 Ang &he ODivizicn 0f == thae Lonaritment of Ueilield

2
-4

PO ———
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is but one of many departwantsin the
A By our eity chartar, thaera av-
Q Do vou do work
A I do worx

for ctiar Jop

partnIntc, ya3, sir.
Q In doing work foxr o variety of deparimend: withis

th. City of Cleveieand do eccasions arise viie:

interests + may alash

-

of one ceparitran
the interests of cnother?
A T don't thlnk they do, bus I dea’

that would be up t¢  your 2.:

For instance, do you waent ma
Q Hot particulcrly.
A I can give veu 3 zaal aued

lik2a the anzwer.

et

MR. BOCEMANI: X move

CEAIRMAN RIGIER:

Canfing vourse
the questians.
BY MR, 3BUCHMANI:
Q Yesterday, ycu wexrs Casuxril

-

history and I think wou sall

Mayor you weat from the CTotmiy audieor's oS8l

Ciey?

A That ie correc:, 3iz,.

2

A T™hat iz

;
Sorract, SilX.
-

Cley of

for other davaromeni

to ceaginne oo

2ing vour

D% & a - *® 3y o
'-.'las' !'I‘ﬂ?:i i :.. 4

As exaezativa assictant, wes that =

Fa

{’1.-4" 1\41 \Lc
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agts B ¢ T
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Q You did not go direectly frem therz Lo tha law
department, did you?

i No. I'm sorsv, irem thare
the aucditor's office :o the exnccuiive agsiziant tc %ha
ané then from the cxscu:ive assistezé to the Mayer 0 the
law department, 2ll within the City of Clavaelasd,

Q You didn®t have anything éirscely to do wi:zh

municipal light at the anditer®s office?

A No, sir,

Q And not when you wera exssubive assictant, did
you have anything to do with wunicival lighe?

A Not direc:ly, sir,

Q when didyecu ¢o into the low deprotmenty

R As I indicated vesterday, it would be the

later part of 1972 or tha first of 1973,
Qe You tock = during the most of 72 you wer? on
leave of absence f~onm the City, wera yeu note?
A I was cn leave of absen Zer acoat
thre2 months,
Q During that time you wera n
connaction with the municipal ligh:s plant, varme you?
A No, sir.
Q Now, you ware discuscing vssterdey &

the oriciazl

;4
bond ordinance of tha ~= fcr the $3,3 niilion Iszue. %o yeu

recall generally that csctimon

e - - B s 1 & - $ 2%
3W? Do you zracalil the facl of thse

——— e < e s e

P S ——




testimeny?
L% Yes, =ir,
Q And you dencrikasd sons
or othars whe had tallied
that ordinance as passcc
Do vou recall

A That is corrszcat, sir,

Q Defect or nct thet wan the oxdinz=sa .

ia Tact passed by courneil, was IL noi?

A That i= correce, iz,

2 And lat me ask you this: cuna
the original draft er ar original d=af:
yourt estimony of vesterdsy, was thel: -

conz frem the sinkiang find or oosasurys

A That is corzecect, sirz.

Pees it make pny diflicranca, fron

v
.




10

i1

12

13

14

15

186

17

18

19

20

21

24

£3855
A I'm not sure again. Iy expertiss 2as not
gotten that far. There iz a cisvinsticn hetrean the two,
but it is all again within the Cizy of Clevaland.

The state lav doaes provide for giaing fond and
treasury investment account.
Q Anéd one 9f the thirgs ccuvnsel ¢id wag 2o

change that and requirz the s:lz outside, if T may puec it

that way?
A That's correct, 3ir, if that is thae cuestlcoan, gir.
Q Can we not conclude from that, that counsal did

not wish the City of Clevelané to borrew tha monay fironm
itself, as you 3aid would ba the effact of s2lling it to
the trecasury?

MR. MELVIN BERGER: Objectlon. That iz specula-
tion as to what counsel had in mipd when :he
ordinancs.

CHAIRMAN RIGLER: Lat me hear it acain.

(Whereupon, the reportar read il

pending question, &g recussted.)

CEAIRMAN RIGLER: I will permi: it.

TEE WITNESS: That would ke tha 2ffzci of iw,
although at the tire I don't tiirnk anvihedy brev i, zlikouci:

there is a confidential memsraadum frum Jfoha Brueskal “hat

does indicate that at tihe vresant tiue

MR. BUCHMANN: I morse tha latter port go cut,

- ———

S S S ———
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bacause it is incomprehzansible.
CAAIRMAM RIGLER: R284 it zgain, pieasz.
{(Wherzupon, the repsrter read Srom e
reccrd, as reguestzd.)
MR, BUCHEMANN: Do you want the quastion zoad.
Your Honor?

CBAIRMAW RIGLER: No, I have tho guestion ia

o
b
@

I will strike that part of the anawer relat:

to the present knowlazdge of thz Brueckel noorandwa 8

BY MR, BuCHEMaN:l:
o] lNow whsn did the City sell <he portion cof thilde

9.2 million that you have said they sold?

A I indicated it was orobadbly arcuand Sapiegnber oo

Octuber of last ysar. I could be totally wrong on T2t
though.

Q Could we agree that the praiiminary oflisial
statament was datsd May 10, 1574, cxr thareabouts?

A We can agTee on that. yas, gir.

Q Now in February, vci1 are gegitting ayound 2o

s2lling scma more?

A That's correct, sir.,
Q Ancthar $500.900, you sald?
A That's correst, sir.

X

o
35
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Q Now do you have tiie Depariment of Justico's
exhibitsin front of yeu, that ware marked during vour
tastimony?
A Yes, sir.
Q I divect your attention %o DJ 177 and atizched

to that is a letter of spril 13, 1975 Zrom i, Cuzaing of
Buckeye to Mr. Mecister of the Jivizion of Licht and Zgier
with a copy to ycu.
Do you sce that?
A I'm sorry, sir. I icn't have thene narked.
Was that my letter o your prasident, Rarl

Rudolph, and the attachaents 4ieraie?

A Yes.
A Yes, s8ir, I have it.
Q Mr. Rudolph isn't raally my president.

Mr, Hart, do I understand frem your Lectirony
yesterday that you drafted or elped ©o drait ths Aurxil 13,

12735 letter from Buckeye to the City of Clavelznd?

-

A That's correct, sir.

Q I pragsume you at:iemitced +to drafs that ©o 28t out
your agreament with Bucikeye or what Buckoye was saying as
clearly as possible?

A That's ccrrect, sir.

Q And you also, when rou drafied #het, irtesdad,

did you not, to contamplate -- contemplaied the posg:ibility
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thzt you weuld »e forypardiny tha

Q And vestzooey vou ¢
that it hac bulk pcwer gupnls
A That's corresct, sir

Q And thae indizcation

letter of rpril 13, 12757
A It is indicated n
Q Plus th2 mzeting?

A Which tecok slace on

Q Does that letiter mocunaotzly

Buckeye told you at that neazling?

A I think that it -~

e7rerything that took plsce at

.

It accurataly refl s

here, I believe.

. >
N I e
by B Froh R ¥ 83 &
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Q It accuratel; reflacte vhat

tate?

A Yes, cir.

Q In that lettar whica you parel

Buckeye told you it was onable
Claeveland, did it not?

2 That it was 1nable

-

€3 sell

powar

e
1A
Lavm 9

0

L

g
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Cleveland.

ever stated that.

Q In this letter which you draftz. cxr azlzzd
draft, I notice that the fourth paraygrazh begin
the words, "Under the Euckaya arrangenani, 2uachare iz
precluded from selling power direcily o noa-nenhzras.®

Did I read thai correcily?

A You did reac tha!

o
Cr
Q
21
iy
v
(8]
o
[
‘N
-

bt
c

[ )
o
“a

Q Is the City of Cleveland a membar ¢ Buckeve?
A No.
Yay I offer sxplanaticn hara?
Q Not on my guestion.
MR. BUCHHMANN: I 4id not mean t¢ be inwsrtiaent,
if Your Honor please.
CHAIRMAN RIGLER: Maybe this would ke & good
time to take this up.
Maybe we shculd let tha wiznszcz clarify ict.
MR. BUCHMANN: I obdect t¢ him going into
these things without a Juestion panding.
CEAIRMAN RIGLER: &ill richt.
BY MR. BUCHMANN:
Q I notice in the last paragrapnh ¢of thut laitsy,
which you participated in drafting or tha2 lzst closing

salutation, Buckeye sail it would noetd assurance wha: scne



of thae things that thay had tszaan kalill
lagal.
A That's correct, sir. ‘fhac
Q Did ver ever give than whac
A No, six, ther nevar did sck
Q Did they ask tiis City e (L
A No. sir,
May I explair thac algo”7
MR, BUCEMANF: I oljizet %o
CHAIRIIAN RICLER: ell, if
that gives a full aagwer. If it ie x

information, I would

is =2ntitled to

gavea

responsive to the ouestion,

MR, BUCHIMANY: Ny cvascion
City of Cleveland arnd his azswer was n»

mucih dangling.

CHAIRMAN RIGLER: = doean
what the explanatica is.
THE YWITNESE: There was nzv

the City of Cleveland zbouvt whis.

pirating statute, and the anti-nizatine

Buckeya agreemeonc.
Buckeye wo

and get an acguigecans

: 9 e Y
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ng that theyr would not

b

from Cleveland Elactric Yliuainat
raise this issue, becatse theze gzatlzmen ¢ = =hal tima
were under the impressicn that the anti-pliaciag statuse
applied to wholesale scle of elachrisicy.

MR, BUCHMAIIN: T move =0 giril

HU
)

oc only on
my original ground,; but it 1s pure conjecturs.
CHAIRMAN RIGLER: HMNotion to gtrike woulld e

granted on your original ground,

i
i
4

MR. BUCHMANN: If Your iloner nlease,
about to go to another lins. Would £ais o a ¢ood time

CHAIRMAN RIGLER: Le2t's trr at ten of by ¢his
clock. The Board will 3ot nave a great deal <f diseussion
over the lunch hour. so we anticivate beiny hers cn tive
today.

(Whereuzon, at 1:00 c'cloci: pim., %he herring

was recessed, to riconvene at 1:50 o'clecik p.m.,

this same dav.)
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MR, CIaRI0: Bafocre 'i2 TcoMWMans2. L WIL.LL Lizie

to identify for the rscord and (owe inte zvidenags o
£ive documants v
thiz morning.

CEAIRMAN RICLER:
\.JJ~‘-—-3...
Have vou moved them into avidznca?

¥R. CHARNC: VYot wet.

We would offer for identificaticn z3 DI £ a
document bearing the ovmber --
CHEIRMALI RICLZ®: 1 have you at 19%4.

MR. CEARNQO: 8orry, 154, a documant Loaxiny
the internal identificatica nurpesr 11300027,
We would oifar for identification as o0 1.8 a

docunent bearing the idantifizacicu awabar 1L0002:15,
£Laxy for idsgntilication as o7 124 a

We would

document bearing the internal ausher 11333220,

N

We would offer for ldaencification as 0T 297 =2
document bearing the number 110630622,

Ard we woulé offer for identificasiona az 23 1323
document which is unnurdered. which boars whic tyvoad Ja2te

October 23, 1953, and the tveed caption

Pannsylvenia Povwer on Ochonser Z1,;
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CHAIRMANl RICLER: The decumentz will be marized
as noted and consistent with the Boaund's carlier wuling
will be rejected from admicszion iato avidanca.

MR, BUCHMAN®: May I razums, Your Zlonor?

"
1
o
3]
¥
a
5
i
i
o
1
L5
H
]
;I
i
w
2

5F 194 ¢hru 1938, Inclusive,

for identification.)
Whereupon,

POCBERT HALRT
resumed the stand as 2 witnoss on bohald of sha Dapartaent
ol Justice and, having been praviously osworn, vas
exanined and testified furthzsr as follovs:
CROSS~-EXAMIRATICY (Ceontinuad
BY MR, SUCHMAUN:
Q Mr., Hart, I direc: your attention to L7
is

Exhibit 18, which/Mr. Whiting latter of Apz]

Mr . Rudolph.

A Okay, sir.,
Q In that lettar, !Mr. Phiting reguesis a2dmiszgion

to and participation in tha CAPCO peowar vool.

I beligveyou testified yesterday vyou helpsd draf

thies letter?
A That's correct.

Q Did you distlinguish adaiassion

i
5
()
i
G
-

participation in, in any fashior?

e

-

U S ———
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A No.

Q Then you were agxing 4o bocome 2 sender
organizaticn kncwn az CAPCO?

A That's corrcct, air.

Q Row cculd ycu o thad whan you 213 noce

know what the rulec of the croanigaticn wore?

A I'm not sure there wa2rg any rmlas ai chad

sir.

Q I dirxaeet your attontioa o the hird pax
which refers to a merorzpdun ¢f understanding.

I gather at the time this lattar was wei

vou knaw thore was a memorandum of understanding?

A He wera awars thare vas a menorandum of
understanding, at this date there, ves, siz.

Q Had you had a copy of the mansrandum of

standing at that point?

A I'm not sure what ths ocioraaduz of undsrsterdi

azxaph

wnder-

i3. I'm thinking back. Ranember, there was = docunan:, I

belleve, where wa had reguastal cer<cin documentz.
Q Yas.
A And I'm not sure if +that iz iacluaziva in

requast or not,

coak o

-

e et s

b’

-
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Q The question I am asiing vou s, o you acw recill

whether oa April 4, 1272, yeu aad 2 copy of e ramoracdum

of understandina?
A You are askiiug i<
no, I do not recall.

Q Now, directiag your atteniien to IN=12

- =7 1 . > - -y - § -
searll, and ny sowerT LS,

shich s

Mr., Whitings letter of April 13, 1973, o Iir. Rucoelph, de

vou have a copy of that?
A Yes, sir.

Q Now, in the sececad nazTagraph, vou welis

T %> amony

cther things cwnership participaticn in the Doy tecloar

Plant, Do you sz2 that?

A Yaz, sir.

Q Hed you made any daterminations z: ha

to vhether cwnership participation 2y the Tity ef

in the Perry Nuclear Plant was izwiul?
A I believe ==
MR, MELVIN EERGER: Jxcuss m2, Do ou

mean by you, !r. Fart, or tha Cley of Cleveland?

8Y MR, BUCHMANM: Mir

1
o
(51
-

A I believe I had =- thers was a szriss
between Lee HOwley and mvsell ard Doa Tauser and
and they had contended th:t it was not lagal, and
contended that it was legzl, cnd tihz Cizm o Oyn
and Dempsey said latar thet it wac legla,

MR. BUCHMAMNN: Laz ma have that hack.

£1s

-
=yaLan

-

¢ timz as

|

:
i exduantes

¥

T thinkk I had

£ 031

EE e




15

i3

14

£}

s

m

-~

N ———

-

e —— o —— e - T ——— 4~ ~——

L T——— e ———————n o S i S > S0 1 O . S P

[ ——

-

3
4
)
5
Y
&
.
2

{(The r2portexr weasd ths

CHAIRMAY RICLZR: Aad tha guagchioun Loo.

(The roporter roesd the reooxd 27 eyiesd

CRAIRMAN RICIBR: I*'n having Slfiflenny

time frame on that 00, I will arant the noddar
3Y MR, BUCJIMAIYY:

Q Had you, Mz, Mart, datermined ut zbo

wrote this cor drafted thisg icteter or pursiicinais

drafting of the latter on Anxil 13, 1973, tia: <.

participation of the City of Clavelad in a ovoicyy

lawful undar She law of Chio?

rh
:
{a
L
.
.

Al
e
‘
f

A I'm not zure Lt

&souts == I'm trying tc be raspenzibe Lo vour

Your questien is, ngse ¥ mode a doedtarnineiiom

that it is lawful? ¥Yes, I hava made & detmisuil
it is lawful.
Q The questian was on anzdl 13,1370

-

A X don?t remexiaoy, T wrould bave

O

They speak for than.selvas.

2 What docrsents?

A The a:éhanga petiveea the Llluwminailng
and my own salf,

1) I thirk tharz wus aa cuchepcs »ricr Lo

1973,

A 8ir, you ara trying o pin itz doun uane,

o give you my best ansyers., I don?t low. I lined
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was an exchange.
¢ Mr. Kart, th: neut picce of correapond

sequence is DJ-183 from My, Dudelpn to Mo, "Niling,

April 17, 1973, and that sinply segqoests to Mr. aicing that hd

arrange a meeting with “x. Howley, or it maxes :hat
sugeestion; am I corract on thiit?
A You are talking about the letter of  pril 17, =.1?
0. Yes,

MR, MELVIN ZERGER: I thinl th2 docuizat
would speak for itself.

MR. BUCHMANN: IT'am %€rving to sonmnaect this ud.

TRHE WITNZSS: Yes.

CHAIRMAN RICLER: I tnink “he objaction wiu
well-taken, but in interest of mcving alonc, w2 will aziep:
the answer.

MR, BUCIROANY: I undarstand documaenis opiaxk
for themselves, But I'm trying o illustvat2 a3 lous

sequence of thincs and hese connaecting questions, thiak,
are proper.
CHAIRMAN RIGLZR: But your guestion, the

troublesome aspect of vour qusstlich was ysu as=a2d hom Lo

interpret the document and the objeczicn 3 tha documance

BY MR. BUCHIIANN:
o Directing your atteation %o NDo-184, 4, "daliiac,

to Mr. Howley of April 27, 1972, wihich shous on its Zere

————— S s S o g i S
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tha: it is a 2quest for cavtaln sgoz2emonis o

CAPCO group, and I ask you hewr on Roril 4, rowr coull yaguas

formally request admissicn €0 the ZAPID gimoud wadm ou
did not have ac¢eass to those agTeaminis waich sialcd wue
ralas of the game, 30 tc opaak?

A You are asking me how it con be Jon2, or wiat

is your question?

Q T am asking you heswr ths ity coavld rogucct foxua
admission to 2n orgamization whan 1t Qidn’u tnew whnt Lhe

crganization was?
A Well, the fact i that %iae Clz 32id. T dentt

guite understand your cuestion atill, sl rou 2uX, ROV,

Q Am I to eonetrue, iMr. Whitingls leither of 2peil

4, 1973, DJ=-181, as a request for admicsion Lo ¥he TRECL

pool, whatsver the CRPCO pecli might have inviived?

e e — ——
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A It is 2 reguest to join the CAPCO pool, that's
correct.
Q Whatevar it may lrava invelved?
A Well, I will stard on that ansvar, 3ir. It is a

request to jcin the CAPCO pool as we knew it at that tine.
Q As you knew it, withcut having ary of the
docunents before you?

CHAIRMAINl RIGLZER: Let mse ask vou a clarilving
questicn, Mr. Buchaann:

As I lcex at a7 181, that refars to thsir
understandinc that there i{g o zemorandum of waderaztandiing
relating to CAPCO. If ve ccme ovar o DJ 13, which 2nys
the City is miszsing certain docunsnts. it liats those
docunents as the hasic generating capaciiy agreement,
basic cperating agreenentz, and the zpplication hafaze
the AEC for the Perry Plant,

Your questior seeas to carry a crasumpiion

i

that they did not have the memorardum of undarstandiac,
and that doesn'’t necess:rily follow Croa 184,

Do you see what i trocubling me?

MR. BUCEMAXR: I gaee that, but when somcona
says as we uncerstand it, vcu nave e meudrandun of
understanding, it doesn't irply they have it in thair hand.

All I want to know is 1f this i= a zaqueast ¢

join the pocl, no matter what i: involved,

s . 0t <
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CEAIRMAN RICLER: I can zes &hz relavanse of
that.
BY MR, BUCIVANN:
Q Now, Mr. Haxt, the next --- yvon tzstified rgscerdiay

that the request for decoumsats whlch was containzd in DJ 134

was satisfied in one faghion or arno:zh:ur.

)
“

An I correct in my racollsction on thal
A No, sir, you are incorrgect. I gald that it was
partially complisd with. I dom't think it was ¢ver zadis-
fied.
Q The record will shew.
In aay event ycu had somez more Sssunsnts in

yous hand after that time?

A That's correct, 3ir.
Q Now the naxt decwrant is DJ 185, Mr, Waining

tc Mr, Rudolph of August 3, 1973. Do you nive Lha%?
by Yes, sir.
Q Now this contains the City‘e -~ aceompani 3
the City's propesal for admission to CARPLO. That i3 what

the attachment iz, isn't it?

A The attachment sropossl for memberszhiy ln Central
2:re2 Power Coordination Group and particizacica in the

nuclear units.
Q Did you distinguish “zarticipation” in anslear

units £rom "admission® %o CAZZQO?



arl
1 A Thals agreemert was -- I'm zorry, not agrecidant ~- !
2 this proposal was prepared by R. ¥, Back, and I have E
4 3 rea.ly sort of -- are you azking for my own opiuaion, or 1haz ;
. 4 t was at the time?
) 5 Q I'm asking vou if thiz was tna proposal 9f the ;
6 Citv of Cleveland for Clevelard mambarship Ia CAPCO. Do I
7 you distinguish pazticipation in the nuclaar unite froa |
8 membership in CAPCC? I wanz wour oninicn,
g A I actually zhink cf then as two different
10 ' things, sir.
11 Q Now I notice vou d3id holp dvait that latter o
12 ! Mz, Rudolph. .
3 t A The lettasr of lugust 3, 198722 i
a Q Yes. %
15 A Yes, sir. é
s Q Did you review the attashed propccel? 2
17 A I might have glanced at it in = verv curzoxv g
18 sense, but I could rot -- i i3 really a coxmpla: englaearig ;
19 document. i
20 Q The attached proposal iz vhat vou descrized? ;
21 A Yes, sir.
22 Q Had you yourself by that tiue roviewsd the |
. 23 CAPCO materials, whatever ther wsere, which wers in your

pcssession?

A No, eir. 3
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Q You had not.
corres S aTe not &éble o teztiily as to the |

Am I rTect y < t able %o ¢ y, T
compatibility of this rropozal wiilh theze CLECO agrecmoute?

A That's correct, 3iz.

next page it says, “The City propeed: -= ond 172 not
attempting tor quote -~- te intercunnece wish CEX at tie
Fox, Harding and Iisland Subscationa.

Do you sz2e that?

A Yes, s8ir.
Q Now waa it aot about this time that #he City cf
Cleveland paricicisated in lizlgation ©0 praveat the

illuminating Cecapany f£rom bringing tis tranmmiszscion lines

to feed the Pox and Harding Susziations?

A I'm not avara of th:t.
Q Your pavticization in the City of Infepuenicnco

case, the Park cage you may think of iL as ~-
A We were Intcrvenors in that case to preszarve

R

the Cuyahoya County Natioral Park, that iz alil.

T
»
A

Q You were awarse that was a transmisgion line o
those twe substations, waren'e you?
A Yo, X viaan‘'t.

Q By the way, on pig2 2 ¢f that progecszal, cue of {h

®

—— e — — &
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prorosale of the City ie tec maiatain revresentation on the

varioua.committees of the CAPCO groun.

In August 1973, 4d» you bzlieve tha Cleveland
Municipal Light Plant had enougih persons gualificsd o
serve on comuictees of the (IARCO group?

A I think if w2 had been invitad %o parteld

[ £]
LY
o
1)
1
1]
-

we would certainly rave run as Zas: as we conld o entzh
up on all of these things, aad we would have done cur hest

to do whatever neaded 10 pe dona.

Q Do you knew hoir mauy ooimnittess thore ares?
A No, s:ir.
Q Do you have any kacwledga ysurs2lf of vhat thosa

comitctees might be?

A No, sir.

Q How 444 the Zity plan, if you xnow, %o inter=-
cornnect with the Inlaad, Harding or Pox Subsiatlicns or

any or all of them?

A I don't have any idea chout that, siz.

Q D0 you Xkucw »here :zhair lLecationz ara?

A Yo, eir.

Q The next thing that happens i3z ¥v. Roadolsh'z

letter of August 12, 1973 ¢o lMr, Whiting, which is
apparently Applicanz's Exhibit 25. Po you have a2 cony of

that?

A I don't belizve I do, sir., I belicve you rafersed

Ttee—
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to it earlier, but I dc not have a copy of is.
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Q Now, in that latter, kr, Rulsich re’ers e cur

current labor prcblems, Do ou M=va =anv idzg whaet bo i3 ,
]
talking about? i

A No, sir,

Q You were awara that th» ZTlovaliand 2lscevical
Illuminating Cempany wac on stwilie Zow 127 Zays =% !
about that time? !

I

A I'm unawaze of it. ¥ den‘s kuovr.

MR. BUCHMNM: #ay I heve mezied €or Ldantifisation

CEI, a letter freom Mr. thicting o M=, xude

10, 1973,

(Tha do-weznt refe

mazked Apnlican

ats Diahidbit

o3 on SopIomdar

(CEBI) for Adsntiflonticn.)

+-

3Y MR, BUCHMINN:

Qe Have you had a chance ¢c lcck at <aat,

Mr, Hart?

A Yes, sir,

Q Did you particinzta in the drafiing =7 Zu s

letter?

A I balieve I éia, =ir.

MR, BUCEMAIMI: I hava woried 32 Ioolicoate B

62 (CBI), a letter frem !fr., YWaitiag o Mr, Houlsy of oo

1973, and esk you, Mr. Ear

r

e 12 you pertia

L >
"

S BT

el,
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of that latter?
THE WITNESS: I beliere 82, sir.
(The ccocemant refsrred to was
marked Apolicanrts Exhibit 62
(CEZ) for iden*ificatio,)
BY MR, BUCHMANN:

Q Do vou have in froni: of yeu, Department of
Justice Exhibit 1387

A T do, 3ir.

Q That letter, as I recall your testinmony, was
han€ad to you at the meating on that data which I prugume
to be the == let me withdraw that,

Go back to '32, NMr. Hart, the latter of Cetuber

That talks abocut a meating on Cctobzar 25. Did #hat mouting

tuke placa?
A I don’t rememdber thai reeting talking placu, sirs,
Qo Can wa draw tha inference that thz Decomoer 132

meeting was the next meeting to discuss this subiest?

A To the best of nv recollecticn, chet iz tius,
yes, sir.
Q Now, you testified veszerdzy wlin raupact o tha

Decenmber 13, 1973, lettar -- I gatier you rovigwoed ziah

letter carefully?

A I have revieved tha latter,
Qe In thatz latter the Illuminatine Cermpany




conmitted itself to enter into negetiations f{or

pati~n n certain spacifled plants at cartain specificd

amounts. Now, were those plents and these comaunis the game

4 as has been requested by the City or do you kncw?

. 5 A 1 believe they wera, dut 1t is easy enough co

5 check., It i3 irn some of the other documerits here.
7 Q Did you understané that thatc participation would §

8 come out of the Iliumina:ing Company chars, so to speak?

B ESENOp— -

15 City did not use its full entitlemant, the Illwminating

5 A That has always bcen my understanding.
10 | . vhat would have besn capacity, bat for particigatl n.
11 of the @ity of Cleveland would belcng to the Illuminacing Ccmgagy
12 A That is ccrrect, sir. !
13 { Q In that circungstances, you Fh;nk it unrensonablse i
14 for the Illuxw .y Company to raguect thet i the }
i
i

i6 || Company could have first refusal ca the purciase?

MR, MELVIN BERGER: Obj2ction.

!

17 |

|

18 CHAIRMAN RICGLER: Whaz iz th2 obiactiont '
19 MR, MPLVIN BERGER: #He is asking =n opinica 25

20 to reasonable or unreasonable, which weuld go mors o

21 engineering than othsr aspect=.
¢ 22 MR, BUCHMANN: I'm not asiiing an engineering
‘ 23 questions.
24 CHAIRMAN RIGLER: The cbkjacticn is cwerruled.
\ THE WITNESS: You say, 4o I think it tieuld be

25
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reasonable or unreascnable?

¢

BY MR, BUCHMII'Ne

I said, did jou think it sculd be unx-acen

if vou didn’t use th2 pciar which comz out of che

ablioe

Illuninating Company sheare in the {irst inctancs for ha

Illuminating Company to ask for the Zirst crack at it

A

e
A

Yes,

Why?

Because we ware viving husdaraeds rf nlllios

of dellars, and we would hava Pae: 27 mueh an owinay

?

— i o0 2 S -

— e

that as you would have teen for yeur shaxs of i, for the rzat .

of the plant and the ciler participatns weuld hava bean

the cwners,

We ould all have ownel an antiiy.

CHAIRMAN RIGLER: Wasznvou say you would nava neen,

you were referring to CEI Commany and nof: Mr, Bushinonu?

as the CEI Company.

Q

THE WITNESS: Yes; sir., I'm referring tc iim

BEY MR, BUCHMANI:

Is it vour understanding =hae: whait the Il

Company requestsd was that 1f you did aot uwsc th2 pon

I'm referring *o the CTI awnersiipe.

you would have to give it to thc Illumirating Cowpany fox

nothing?

A

They would seét tha rates at which it woule

-

rold back to thenm,

2

What is vour underxgtanding ©f =hy patsse

ne
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A Just what I indicated there. 7Thai ws could noc W¢f
could not go on the cpen market and fiud a wiliing Luysr

for this power. Ve would have %o olfqr it €ivst 23 it

|
i
|
)
{

states there, first refusal tc purchusas L
Q At what pxica?

A It doesn't state, Wi arg =t this tise paving a real
heavy price to the compiny for powerv.

MR, BUCHMANN: I move to strike that again.

CHAIRMAN RIGLER: Grantad,

BY MR. BUCHMANM:

Q Mr. Bart, is it vour suggesiicna “hat In ¢hia

|

|

|
event that the City did not use iteg full entiricseat :
in this participation power and had found a thivd-var-e:
Furchager at some stated price, that tha risht of firs:c
refuzal meant that the Illuminating Ccopeny would fovce you |

to sell it to than cheapexr?

A That's right.
3 o
Q What is the basias for that idaa, -
| ‘
A The basis is the fac: it ia in thexe, I thirk §

the fact sreaks for itsalf or i¢ weould not «ven ba io thera.

A That's corract.

Q This doeen't gav anything atout price, dcag it?
A No, sir. g
Q That price would be regulatad,in zny aven:z, wou.d ?
f
it not? |
i
{
i

cm—-
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Q Now directing your attention o Departrmen: of
Justice Exhibit 119, which isc Mr. "hitiny %c br. Howlev,
dated January 2, 1974, 4i¢ you have & gopy of that, 2427

CHAIRMAN RIGLER: Befeore you go to thet, <o you
intend to move Applicant's ¢l and 62 at this time into
evidence, or do ycu intand €2 wait ¢ do :hat?

MR. BUCHMRNN: I was planning to walt until w2
have all of these documants that [ill ov¢ ths
Department of Justice siream. It decean’t make any diflerence.
I will de the cus:won.

CHAIRMAN RIGLER: We have no customer.

BY MR, BUCHMAINN:

Q Do you hava .8¢?

A I have a let'er cf Jarmary 2, 1974 ifcom
Whiting to Allen.

A This is Mr. Whitinc'e Zomaal recpenes to the CBI
proposal of December 13?

A That's correct, air.

Q Did you part.cipate in drafeing ¢his?

A That's correct, sir.

Q tow I direct ycur attention to ths last paregraph
beginning on the first nage in which it is zaid:

"CEI proposal would also renuire the City

to agree that its rates for the sale 9f eleditric

energy %o its retail custcrars in ccmpetition with
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CEI would be subja2ct to review and veis by C=2I1.°7

Co ycu see that?

A I'm scrry, I wasa’tc Tollcwing you.
Q First sentence in the laszt parayrash on tha
first pacge.

A Ckay, sir.

Q In the first place, tha City of c1cvaland§s
dlectric rates to its retall custom2rs arc not regulatad
by any third party; az I correct in thai?

A They are regulatsd by City Comuecil and tis
Board of Control.

Q Thers ics no regulatory comiisgicn other tha:
the City of Cleveland itself?

A Cther than the City of Cleveland its2lf zad itz
City Council and its Board of Cecatrol.

Q Where in DJ 138, to which DJ 1893 is a
respcnse, €o you find CEI preoposing that it have a -~ chat
the retail rates of the City of Cleveiand be subjec: Co .
CEI review and veito?

A You have lost me here, 'When you re=far &0 DI, I
don‘t have the DJ. You ara still raferrine tc the lotter
of January 2?2

Q Ne, I am referring to the letter of Dacenzer 13,
1973, DY 188, and ask you where in that letter do you fimd

a CEI propeosal that the ratas to thz punicipal's reiail

P ——————
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customers be subieck tc review and v alo by 22I?
A Down in the last paragrash where it statas:
*Another previsicn would Bo thai +ha
City would agree that it would not gall elastric
energy to its retail cuztouers below coast."
Q Is there aaything in that that gays CEI wlll

review the rates?

A I think it ie implicit ia ik,
Q 2id you see anything in there tha: zays CEI would

veto the rates?

A I think it is isplicic in it.
Q Does that santenca you resd from the Deccabor 13,

1975 letter, is taat all that you are relving on for %niz
idea of review and veto by CEI7

A No. As I inlicated thie morning earliasr, vheras
is another piece of correspondencs before ve rera has

reinforces that position.

Q Could you direct ny attention &0 thas?

A I'm sorry, I have it mixed up with gomething elsa.
Q Then an I correct thet Lhas ~-

A Wait a minuta. Stopn.

Oker. Yas. I am also raferving to a lettasr
of February 7, 1974 from !Mr, Hoewlcy %o Mr. Geidberg.
Q That, Ly the way, is DJ 151,

All right, show me wherz in that letter o7 azked




for the right to review and veits the rstail zatas of !

I

City of Cleveland? |

-

w

A Okay, on the parzgveph at the oo of pags 2, it

said the letter of Dacenber 13 did zitate that cne of zhe

>

P 5 provisions we expacied to pagotiate with tha City is cne
s‘ that the city would agrec it would not sall elaotric =zaergy :
7 to it3 retail custoaers below cosi.
a, Q Ig that sentance what yeu nre relving oa in that ‘

o |l letter? i
e d A That is what I'm relying on when I saild by this

11 latter.

o, S ———— . - .

Q Anything elga that you raly oa for tha aszertion

[x

3 : in January 2, 1974, DJ 125 letter that CBI preposzd iz

P TH reaviaw and veto?

e e

A I'm referring to the digoussion Leutvsen the

'3 partias on Decenmbor 13,

7 Q Are you saviag that the parties —- ¢h:t zomeone |
; :
18‘ from CBI said that they wants? the riohe to ruvisw ard vaece l

19 the rates? i
20 A This was one of the points, “This waz one of tha :
21 “ questions we wers raising at the Uecewber 13 letter vhen we hai

read thisg. :

22

23 Q Do you say somebedy from CZ. sa2id «hac?
| |

2 r A Thare wag a 3trong innvendo. I'n not saving i

23

anybody came out and said, "We want the right to vaeto your i
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rates."

Xr, Goldbarjy, oa cesveral cscasicons, agiied then
if it waz prot implicit in that statsmeont in thz Decadbar 13
letter, aré from the nels and awlles arcund tha rocn, and
the fact thsy would not anawer the gusstion, we termed it
impiicit in that stazexra.

MR, BUTIMANE: I move €0 swwrike as not
responsive efter che word "neor® or gonsthing like that.

(Wheraupon, the raporitar rcead from the

recorxd, as reguezted.)

CHAIRMAN RIGLER: The respuns2 to tha motlion was

denisd.
3Y MR, BUCEMANM:
Q Who was nedding and smiling?
A Lze Howley and Don Hauswsr wonld he @wo cf =hca,
Q Any mora?
A Thers wvere othar enginsers trara, and I don't

know their names, but I would say the rexe <hing o thom.
0 Looking again at the Febru.ry 7, 1974 letcer =--
leot me withdraw that.
Obvicusly when vou participated in the drafiing
of the January 2, 1574 lettar, you QAién’t have the

February 7 letter: right?

A That's correst, sir.
Q 30 that in makirns the asgoertion zlout the review

—— D - e
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and veto in the January 2 latter, the only thing you ware
relyi. 7 on was tha2 single gontencs ¢o which vou rafervad
in the Deceaber 13 letter, apd the nods acxd smiles 2: this

meeting cn that date?

«Q

«©
1

A I would say it wculd go raovyoed unds erd szailes.
was the general discussion and the letter of Daocember 13.

Q What gencral diccusesion?

A As I indicated yesterday and tcdav, w2 generally
discussed the letter of Decamber 13, We disomeied thoze
four peints that ara mentioned in that letiar,

Q I ask you if it ig not corract ai that masting --

by the way, ycu attendel that mee¢tine, didn’t yeu?

& Yes, siz.

Q I ask you if it was not ceorrect at that moeting
that it was pcinted out o Mr. Goifberg that undar Ohis

law, CEI was pracluded from selling below cosi,; and that

this provision in the propesal waz gimply an attempt to mai2

the same rules apzly to mmaicipal, itz ccmpaotitors
A I think you can read that in the letter cf
December 7 ==

CHAIRMAM RIGLER: JFabzruary 7.

THE WITNESS: I'm sorry. Februwary 7. That is tru

The answer to your quecstioa g yez, although

those rules do nct apply %o the Cizy of Claveiand,
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BY MR. BUCHMAMNN:
Q My question is whathex olilz was tolid to
Mr. Goldberg on December 13?7
I believe I anawered it, to0.
What was your answex? I didn't catch it.

A
Q
A Yes.
Q

4887

Now the December 12 lottar alic at tne very

bottom of the first page preposed that the City acgresd that it
did utilize its other proprietary functiens or its covarn-~

mental functions to promote tie~in arrangements to connete

with the Illuminazing Companv.
Do you see trat?
A I see it, sir.
Q I note that there is ao referance to that
the January 2, 1974 letter, DJ 139. Do yeu havas any

explanation for that?

A No, other than the fact that I personclily ha

tried to find out where that statanenc would Fave cone

from, trying to find evidence of what you are talkinz

about there, and I have never -een ablae ¢c find anv evidence

of it.
Q What do you think we are *zlking zbout thar
MR. MELVIN BERGEX: Obdjecticn. That is
speculation.

MR. BUCHMANN: He has trisd t2 find gvidence of it.

a?

i

S —

— -~ —— - ————————
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CHAIRMAN RICLER: Aall right.

THE WITNZSS: What you are getting at there,
or I interpreted it as you are trving %o tiz water funztiea
int> electric function.

BY MR. BUCHMANN:

Q Would it be mcore correct to state that at the

meeting on December 13 you vere advised thet %he company

at least believed that the City was tying water and clectricity

sarvices together?

A At the neeting on Decembar 13, I den't rocedber

that point being discussed at all.

Q Not at allz

A But as I say, that is the way I interpret that.
Q The way I have just sta_.cd?

A Right.

Q What you say is that you have keen able %o find

no evidence of that practice?

A I have been able to fird no evidence, and I have

looked for it.

Q You dic look for it?

A I have lookec for it.

Q Now going back to the January 2, 1974 letter,
DJ 189 ==

CHAIRMAN RIGLER: Mr. Buchmann, in the guestions

you have just been asking, what is the tied prcduct and

{

L

——

e i . S——
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what is the tying product?
MR. BUCHMANM: Without attampting tc put this |
in substantive testimony --
BY MR. BUCIHMANN:
Q The pesition of the Illuminating Company waas
that the City of Cleveland which s2l1ls water, was telling
peorle they wouldén't get water unlass thay ook Mani prier?

Wasn't that the accusa:ion made?

A Thatwas my interpretation of what vas written
there.
I
Q The City of Cleveland had sewage povaers zt that !

time, did it not?
a In Decembar of ‘73 thev had taxen the large |

sewars away from it, but thev =tilil had smali sewars.

Q They went through a regionzl sewor?
]
{
A Yes. j
|
Q The City of Clevsland engacas in a nunbar of !

othar functions with regard <o the comstruction of new ?
buildings, for example, and things of that sort; it issues perg
mits? ;
A It issues permits, yes, ecir, I didn't rsad tha: t
into this, now.
Q Have I clarified it? Does that mean you looked

into the situation as you understood it, yocu only worked

at :the possible tie-in of water and elac4ric?
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A That's corrzce, sir.

Q New going beck €0 DJ 138, uwhien i3 the

letcter of Jamuaxry 2, 1274, could you curn to the secund

page -- and I direct your z2ttenticn o Che 320324 222292 20N -

-~

And the second saentence of thai raads:

*This is to advise that tha Ciiy will
consider whethar it will subait 2 counisr-
propesal.”

Cen I correctly infer from thas, that on

Janzary 2, 1974 the City had pot decidcd vhother or act it
was going €0 pursue the matzer?

CEAIFRMAN RICLZ2R: UWhich ona?

MR, BUCOMBNR: DJ 289.

TEE WITNESS: 1If I may, we findé our -- w2

considered cur earlier proposal a continving one=,

BY MR. BUCOMIIN:

Q 80 the only questicn hare waz whether you wiro
going to do somsthing more; correct?
A That's correst, because the catstanding

prorosal had rot bdeen answerel.

Q By this time, as the latter indicutec, you h2d
studied the corntracts betwesen the CLPCO maombars?
A You ars asking if I had studied ihiem or the City

had stvdied then?

c The City would b2 proper.

- ————— e . el

v —— s wn s
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L A The answer to both of these wauld be no. |
: Q The City had not studied the scntracts yet? |
3 A That's correct, sir. We were relving on our |
4 ovtiide ccunsel and our eagineer.
5 Q The consultant [cor the City had studied thew; i3 -
6 that correct? %
7 A I assume that to be the case, yen, sir, althoug:
3 I couldn't speak for them,
9 Q Directing ycur attention to -=-
10 You notice thac Mr. Whiting says in that letter :
1" nex: to the last paragraph, next to last sentence, thaz: he §
12 fails -- or, "We failed to find why the City cannot E
13‘ neet the requirement for manbership.” l
14 Did you, in drafting thatc letter or helping to

15 dratt it, consider the financial obliguticns of the CA’CO

PSP ———

16 memi>er as being part of the recuirenznts of memberghip?

17 A Are yca asking a question in relation to this, sr |
18 are you asking an independent cuestion? {
19 If you are asking in relation to this lette~ %

20 right here, I will have to say I don’': know.

21 Q You don't know. i
22 Dil you == I direct your attention to DJ 199, the 1%*
23 letzer from Mr. Howley %o Mr. wWhiting, Jenuary 15, 1274,

24 I think you said yesterday that evea <though

25 cop..es of thase latters were rot diracted to you on 3oue

B N ————
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occasions that ycu got tham for your file.
A I believe they 2are all in muy {ile, ves, sir.
Q Leoking at that letter, Mr. Heowley xaises

questions of financial obligations that amight La iavolved,

did he not?
A Triat's correcs.
Q On }he top of payga 2 he says:

"We wculd agpreciata rvour 2xplzining
€0 us 4in detail hew Muai could carry ou:
the finanecial obligations assecciated with
its proposal.”

I agk ycu whethar such an expleonazion wasz grer

givan?

A No, sir. 1o explanation was gver givsen o 4r,
Howley.

Q Was it ever givea to J8I?

A Not that I'm awaze of.,

Q You would be awvare of i: if it had Lesin givon,

wouldn't you?
A That's correct, siz.
Q Going to the next leittar, DJ 191, Me, Dowvlerw

to lir. Goldberg, February 7, Lf74, do veu hive a ccpy of

thae?
A That'’s correst, zir,
Q One of the things :hat had been includzd in zhe

s . Sy P

————— o . i 3 i S .
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CEI Decamber 13, 1973 prcpesal was that the City would

withdraw its opposition to certain pending regyulatory

proceedings. Do you recall :zhacz?

A I recall it as a condition precadaent.
Q And would you wut 2ny significance on whethar

it is a condition pracedernt or a condition subacgusini?

A I would put scme signilizanca oo Lt
Q I hesita%2 to do this, but what?
A The fazt that :the only relief that we could

seek at the time was tc co before tha tuclear Regulatory
Comriseion and ask relisef.

What CEIl was asking ue to do was give thas up.
Ther. they were saying than ve could git down and Lailk

abcut thi:.

Q In any event, in the letter of Februarv 7, 1874,

that condition pracaedent was in effect withdrawn, was it?
A I don't read that, but lat's review the latter.
Q Loock at the last paracraph on the first page.
CHAIRMAN RIGLER: Do yru wane we o red-2ina
that?
MR. BUCHMAMN: It would he ny in“ention to ¢o

through and red-line a rumber of things in thesae letters.

THE WITNESS: I doa't put the same intsrpretaticn

on that paragraph as you do, sir.

e e e i a—— . g et S S S ——

SO —
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BY MR. BUCEMANN:
Q What -- a copy of this latter cane ¢o yeou, 4id
it not?
A That's correct.
Q What conatruction would you put on the
phrase . "pretty well made moot“?
A It was pretty well nade moot bv the Daparment

Justice, but that doesn't mean that CZI wouldn't lilo us &
withdraw from this suit.

Q Subsegieat to February 7, 1274 = I withdra

Tirning to the next page of that letter =~

MR, REYNOLDS: IIr. Chaiyman, I don't mezn o
interrupt this, and I don't want o kalicbor the poin:, but
my understanding on the red-lining ig that if deceumenia ara
pat in on direct are referxed to or cross, anéd thare ir o

direct reference in tha record %o a portion of it, it vould
not necessary be nescessary o go bachk aerd riode~lise oac Ly
the party doing the cross-exaxaination,

CPHAIRMAN RIGLER: That's correst.

And after I ashked !ir. Buchmann the gquesiion.
I racall that we were using tha procedurze of reforznoe
to paragraphs cited by Applicaats.

MR. RETNOLDS: Thank you.

o

-~ ————
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BY MR. BUCHMANN:

Q Page 2 of that exhikit, D5 1%1. The February
7, 1974 letter.

You a few minutes ago referred to the third
sentence as one of the things eonfiming yvour belicf =hat
the Illuminating Company wished tc review and vato
Muni's retail rates.

Do you remember that testimony a Zew aminutes ags?

A Yes, sir.

Q Did you read the first ¢wo senteuszes?

A I did.

Q You did.

And vou give no credence to thofe, I gather?

& You gathered correctly, in light of the subue-
quent santence.

Q Now down below, NMr. Howley, at tho beginnine of

the second paragraph, asearts his balief or our keliz? tha:
access to ownership or power generated in th2 incdi zie!
plants .hould be adequate to meat tho reguiremcat of the Cliy
without membe-ship in CAPCO.
Did you agree with that at the tine?
A I think this is one of the points wvhere it is
eacy to confuse participation in auclear units with nabor-

ship in CAPCO.

I think Mr. Howley has confused i¢, too, here,




4335
2 In other wozds, he is equiaiing one to the
3 other, and it is not true.
- CHAIRMAN RICLER: Your answer to c¢ha question
5 wouid be -~ the questicn could have baen answersd yas or
6 no, cculdn't it?
7 MR. BUCHMANN: I presume ¢he answver is nc.
8 THE WITNESS: 1I'm sorry. IXIf I could have the
9 question back.
10 MR, BUCHMANN: I think the reccrsi iz clecor,
11 isn't ie?
12 I BY MR. BUCHMANW:
13 Q Did you at the time agree th2t access o ‘ha
14 indicated plant in the amcurnts proposged in the CII
15 | proosal and in original proposal would neet all »f the
16 recuirements of the City?
17 A It would -~ the answer %o your questicn i3 «=
12 well, you have to gqualify that, I think, bocouse
19 remember, in our original propeoszal we wera asking for oaly,
20 as I read the documents here, 55 megavatis out of, zay, tha
21 the Davis-lesse Plant.
22 Our load rate teday will be 280, 78 meguwattu,
23 If vou can put it into a point in time, the answer is wo.
24 If you expand your time to be all-ernccupazeing,
25 I suppose the anawer is yes. Eecauge you adid up all o’ %he

——— . e ——— i S it e A S8
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requests, and they adé up to 141l mzrawatis.
Q I notice that the paragrapa beginaiag at 2

H

bottom of the pave, Mr. Nowicy wmakas a reogquast Zovr an
explanation of hew the City vresosges <o moet the Zinanciel
obligations involved. Do you cee that?

A I see it, sir.

Q I ask yecu again aftezr thal letiar, was a~v

explanation given?

A No explanaticn wag ever given ts C3I,

Q Never given?

A Never givan.

Q Page 3 indicates thut a draf:z of a provcsed

intarconnaction agresement was anclescd. Did vou et saat
dratt?

Yes, sir.

What €id you do with it?

We entersd ints an agrecmant oz April 17, 139

-

o
U
-

April 17, 1975?

That's corzrect, sir.

o Y ©O Y O P>

And that was the agregenent that =~ I willil dof .
that,

Directing yocur attention Lo Deparmment of
Justice Exhibit 1352, ir. Howley to Mr. Golidhery, Tehruary
27, 1974, do you have that?

A Yes, sir.
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Q And that accompanied by a rough dralt of a narticip

tion agreement by which iz neant, I rreasums, an agroanent
for participation by tle City of Clavelond in CEI's share
of the indicated nucle:sr units?

A I believe ycu read the detaile of thils dozuazant,
that is what it would sav.

Q I notice that thare was agalsn a ra2ouast in tha
next to last paragraph that the City eplaing how 1L zvonoses
to meet its financial cklications and & refarance te tae
fact that there would ke aa lomediate down pavment éf
about §20 million, and even:zually up to $72 million?

A If you arzs asking the queztion do Y zea that,
yes, I do see that.

Q Had the City a: that time, €2 vour knowledgoe,

made any plans to raise an ilmuediat2 dewn pavmea: of 82¢

million?
A In February 2f '74, I beliazve that w2 had.
Q I'm sorry, I didn't h2ar you.
A In Fetruary of '74, I beliave that wa had.
Q What wera the plane?
A The plins were to -~ I had percsenally Zaken on

the responsibility of visiting wvariocus uniervwritars and
although we knew that Lee Hoewley was continually throwing
up this straw to see if the City could f{inance Quring a

pariod of time here, I visited some of vour najor underwri<ine

. & ——— —

-
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houses in this ccuntry, and I have talled with ehem, and I
have entered inte discussions wiih them for the firancing
of participation in the nuclear pover nlant.
MR. CHARNO: Could we hav: the answer back,
pPlease?
(Whereupon, the rsporter read from the
record, as recuested.)
BY MR, BUCHFMAIT:
Q The straw that you were ralerring ¢o frex
Mr. Howley is that you raiterataed regquarts <o tell him how
you were to raise the wnonpey?
A No, because we asked for the dztailnm of Low
much the nuclear power plants wers golng to @ozi. Jo1: of

-

the responses that came back was, "his i; propriecary
information, and we can't tell vou,”
If you will look at %nhis, a wotal of 5140

million, and “if you were to capitalize or toiie onr -—iill

— ———

portion, it would mean that at least cne of th-ie plants worlé

cost a billion dollars, and I don‘t think aven the rocords
of CEI will reflect that.

Q Do you have any correspondsncz fron :ha
Illuninating Company rafusing o give you infermation Like
that?

A I'm not sur2 I have it, but as T remerbar, cur

engineer, Bill Mavben, urote.

S ——
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Q When?

A That I don't xnow.

Q Was it beifors Fedbruary 27, 15747

A That I dea't know, sir.

Q Who were the undarwriizexrs vou talked to?

A Balsey Stewart and Joln Sexvine, and I
tallked to -~ this is one of your kbig hovsesz dowm on
Breadway.

Q That makes 4t & iittla hard for me %o £ini. Do
yov. have any recollsctiosn who it was?

A One of tha names I romember was ~- it juct 2lips
me, It will come back to we.

Q If y-u remanber it, will you let me know?

A Yéa, _shr.

Q Did you at that time talk to them absui huving

thet $9.8 miliicn worth that you haven’s baan oble ¢o 2ell

yet?
A I certainly did, ves, sir.
Q Did any of them offer to buy that?
A They ware very much interasted in ic, becouna

what they were talkiang about, was, really finaacing
every thinyand that would encompzss that,
The anawer to your cuaestion iz yes.
Q I'm correct, howevar, that yeu 3till have not

sold the bulk of that 2.8 autiorizaiiosa?

SR P ———
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A We have not sold it te the publiz.,

Q The bulk of it you haven'4 pald cto aanybedy, hava

We hav? sold it to the Ciry of Claveland,

A
Q All of {¢?
A

No, 1.1,
Q And yoi are proposing o cell another half
miliion?
A Right.
Q Did any of these financial ocutliiis agrue witch the

City of Cleveland on any specific plan for the financlng

of these oblications?

—— i . P S

NS — o aa—
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A

They never indicated that it weull ke

Srerandousgly big problen. Ve alse talked 2e Coldm: .

Sacas abeut this, 7here ave thrzoe fimps, hus T g-n't

;hink of the fourth,

Q
A
a

bR

talliing zbout here. It was the gantlenas wio naelpad us

Who is Goldnmen, 3Jachs?
Goldman, Sszchs is an underwzitaz.
. Ne, whe?

I forget., It was sbout this time wo wcre

together the offering statuma.t,

e

A

-

He was putting togethor the vhaly Itn

Offering statement:.

If you recall the naze of the nuig at Soldren.

Sachs, will you let me know?

A Okay, sir.

e I hapd yot what has beson naried snclis
63 (CEI) and ask you if vou recall gatiinc a letter f-ov
Mr. goldberg to Mr. Fauser, datoed March 28, 157¢, anl sgx veu
if you recall gettinc a copy of thaz?

A It indicates on it that I &id recsivo it, =3¢

baliave I did, but I don’t remerber arv of =he spezifiss o

it,

2

cormantary on the draft vhich acconpaniad the latier

This purports to be coumantary ov prelinin: =y

=il
o

Pebruary 27, 1974,

Did you have any dicagraemanis whih

- ‘.
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Mr, Goldberg’s comments?

Do you remember?

A I don't remember. I c¢on't henectily remember,
[0} You don't hav2 any recollection of balieving

chat Mr, Goldberg had cultted any matter ef major
impirtance to you?

A Well, I think we are talkine abou: our
participation agreement here,

There wvas lows and locs left out.

Q Do you have any specific recollaeciton, war
my juestion,

A I have no aspeciiic vecclleciicn, no, sir.

Q T would like to mark Applicaate Txhihis €3

(CEI), which is the Mzarch 28 letter.
(The dooumant referred “o was

macked Fpplicants Exhibit

67 :(CEI) for ideantilication,)

THE WITNESS: If I ray, Mr, bBuchmann, in

resconse to your direet question, becauce I'm trying te think

of the New York house, but more recently I have had inguiry

forr an underwriting firm in Clevelend sbout the
finaneing of the¢ municipal light plsmt., That is Fulton,
Read and Stames. They apprcachad ma cn it,
BY MR, BUCHMANK:
Q Who at Pulten, Read and Stames?

1

— o ———_+ S S — T - S
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A That is a young gentiaman thac called me uo
by the name of Zd Savyer.
MR, BUCIMANN: If the “halrmen ean®t find oas
letter, and I want to ke2p 1t in seguence. e will malie
multiple copies of taiu,

BY MR, BUCHMAINM:

Q Mr. Bart, I liand you waat hue Daon wazked for
{dentification as Applicant's Exuidit 24, (€2}, & le:tar froom

Goldrerg to Mr, Houser, 1-10-74, and ask you 17 you Lhave

seen that or a copy of that befor2?
(The dogumani refarrad tc
was macked pplicants Mhidbit
62{C£I) for i8antification,)
THE WITHZSS: T relieva I hawve, 2ir,
BY MR, BUCHMANH:
Q Tha% iet&e: xs3ks gmong cther whiugg for a
maeting, dces it not?
L T bSeliave so, eir,
Q That i1 on April 10, Do you know ¥ich 13
meeting took place that wes ia responce ©3 thaz?
A T don': know if it is the 3awm3 nmicting or not, bui
Mz, Coldberg, myself, Lae HOwley zand Don Hacser had o
meeting in Mr, CGoldbergs.

o When?

A It could have bean in zesponse tu this lsztitor.

ot ,,»_
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CHAIRMAN RIGLER: The documentsyvou are handlng up
have not been premarked, so you will have tz do that: on ths

record,

MR, BUCHMANN: If the Board please, I would like to

have marked as Applicants Exhibit 65 (CEI) for identification

aletter from Mr, Hauser %to Mr. Vhiting and Mr, Gcldioerg,
datad Auqust 6, 1974,
(The deocunent referred to was
rarked Applicants Bxhibit 65
(CEI) for identificaticn,
BY MR, BUCHHANN:

0 Pid you veceive a copy of that, MNr, Hazt?

>

I believe I diaq,

0 This again acks for a meeting, do=23 1¢ no:?

v The copy I have is not 2 good copy., T will haka
your word for ity if it states L&, T will accapi vour
statement,

MR. BUCHMANN: I hend you what has bagn nasked as
Applicants Exhibit 65 (CEI) for icdentification, z letucr of
Mr, Geldberg to Mr, Hauser, dated August 22, 1974,
(The deocument referrcd to wes
marked Applicantas Fxhibit €£(C3I)
for identification.)
BY MR, BUCHMANN:

Q Do you remember racziving a ccoy of Lhas?

e U - S e . . . A P I I A

SN

USSP ———
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A I would have to indieace I »xchilw did

a copy of it, but I have no spacific knevw

now.

Q Did you help ia drafting c¢f this Latioe?

A I doubt if I halped in the &rafting of

o} Can wa conclude ~= dcen thi

you recollection as to when the parties c¢olb housther oo disg

-
]
=
[

"~
(53
t

‘

the draft agreament which accoempanied e Pelr:azy 27, 1907
letter? .
A Not reclly, ~ecates thors ware 2 ccanlz of
meetings that wa had, as I recall,
There was the meeting I yoferred U2 “hwt v four
had, This was a me¢oting I went &o whea tha 2¢adf ot
Department of Justica wes there. aleong wiith 207, I 2hdiak

this is all arouné that same paricd of &ime, althcuch I

could be entiraly wroag con it.

MR, BUCHIIANN: Mr. Chaimeon, I hava naszs

identification as Applicant Exhibit €7 {CEI) a lotiu:

My, Hauser to Mr., Geoldberg, a lctter dutad hugrzt

1974,

BY MR, BUCHMARY

0 I ask, did you receivs this loiizz2?

20,
O WES
-8 4 e 4
S -~/
ile
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A My answer is <he same 28 ou the pricr one.
Q Does that again ask for anotlier mzeting?
LY I don't see it spacifically bue-. If you say it is

in here, 1 wiil take your word for i%., I balieve thase
letters were all invelaiton tec the matzar ponding before
the Federal Power Commission,

Q Is that your recollaction?

A It has FPC Docket 7631, 7833 and frem the peudle
it was sent to, it indicates this was zn FPC matter.

\ Would vou lock at the first paragraph of <ha

b

first page of Applicent €7, That refers ¢c :the participation

agreement, does it no*%?

A You are talking zbout the lettcr of fugust 3€?
Q Auqust 30,
A It refers to the participaticn agreement, bui the

main thrust of the letter is net in that dlrastion,

MR, BUCEMANN: I would mark as Mpplicarcs il
Exhibit ==

CHAIRMAN RIGLER: EBefore wz g5, vour jguastions hava
suggestad that the letters reguest maatings and, as I read
Applicant 67, I fird no request by Mr, Hauser for a re2ting,

MR. BUCHMANN: I think that is a2 £2ir statament.
I think the letter demonctrates that thars hed not yet baen
a meeting, and that the company was pleading wich these

peopla to get back tec them, I refer narticularly o the la:t

B S rE—
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paragraph.
If I have misstceted it in tre question, X
apologize.
I have marked Applicants 68 (C21), being =
letter of September &, 1374,  frem Mr. Goidbarg te
Mr. Hauser,
(The document referred to was
marked Apolicania Buhibis €6
(CEI; for identification,)
8Y MR, BUCHEMAIN:
Q Mr, Hart, do vou recall getiino a copy of :thet?
A I probably did receive it, 2ltheuch I den:
rememder specifically,
Q Can I conclude from that, that the Clty == thias

Clearly is referring tc the participation agreerenty ia it

not?
A It is referring to & participation agresment.
Q Well, it is referring to the éraft agraemantc

which was provided to the City on February 27, 1974y isn’t it?
A I don't know. Ifyoun will show i¢ to me, I vill take

your word for {t,

MR, MELVIN BERGER: I thirk the dcoument would
speak for itself?

B8Y MR, BUCHMANN:

Q Are you aware that zt *hat time, Septamber 5,

1974, whether the City had any ocher éraf: perticipation

e o o a—
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agreement other than tha cne which accompanicd the CEIX
lattar of Pebruary 27, 19742

A As I indicated earlicr, thers had baen gara

DU —
\

earlier participaticn agreexants and there war2 scme ouksiinds

ing at this time,
We never concidesred that CEI gave an aasver
back on our propesal.

o I don't want to retrasz our zhens, Luz the
February 27, 1974, lettor which 1s Department of Jus:iza
192, presented a crzft participiticn agrcamenty did i:
not? 1Is there any quecstion zrcuf thak?

A Well, okay, if you arc ra2ferring to that cnz now,
Let me find the letter of == oaky.

Now, in our cocuments here, which . was vic
one sent by the City of Clavelund,

Q One what?

A Particiaption agreermaut.
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A That was intreduced inte avidarce «his
morning, I believea.
Q Are you suggesting that by Sepigder 5, 1974

the City of Claveland hadprovided ©o :zhe Illmninating

Company a draft participation acrouennznt?

A It is in evitence, ves, a3ir.
A I think vou will have to indiecztz i: o w2,
A I'm referring to AuclLat 3, 1573, <heze i3 a

documental proposzsl for maswbersniv in Contral Arsa Towae
Coordination Group and participation in nugleax units.
Q Do you think it %3 tnat agreamant which Hr.

Goldberg is descridbing in hls latiar of Saptes

f}
o
B
N
-
-
-~
O

a skaletal drafe?

A As I indicated o you befora, I Zon't knsiv. AS
I indicated earliar, there ware axchanges of dr-afc
agreements, koth 5y them and by us.

Q I'm trying ¢o ascertaia, My, Hart, whachsr
subgsequent tec February 27, 1274 -- and we are now wich
Exhibit 68 up to September €, 1374 -~ the City gavre <o the
Illuminating Company any reviszed drafi of a particioatlon
agreexnent?

A My answet 13 I don't xnow.

MR. BUCHMANN: I would mark as Apvplicents
Exhikbit 65 (CEI) a letter from Mz, Hauser to i, Solibearg,

dated November 11, 127s.

——— e
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(The docwnent referred Lo

was marked Sppliicants Ezhidbis

BY MR. BUCHEMMNM;

Q This 13 a bad copy, and T will v to de

MR, BUCHEANN: I wlll vet 2 bettar copy,

Honor, if thils gets admitted,or zetype it.

BY MR. BUCHMAUN:

Q Mr. Baxt, do you reomenber gewiing tha: letiur?
Y I don':t remewber specificalily gatting chiz

letter, but I imagine I did rasceive a copy of ik,

Q You will note, il you can read it, in Che
second paragraph that Mr, Hausger asseres thas since Febreary
27, 1874, the compaay has continually attanmpted o goil

together with Mr. Goldd:arg to diszcuss tha Axafs particlipa-

ticn agreement.

Do you have any disagresusnt with that stotwnoac?

A That is what it says there.
Well, is it true?

A I don't know.

CHAIRMEN RIGLER: Do you have any disag

with the statenenz?

TAE WITNESS: I dea't have any dlaagroems:ni

with the stacemant,

MR. BUCHMANN: I will wmark as Applicants Dxhibit

< b
-’)l“.:.ca -]
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70 (CEI) a letter from Mr.

Novembear 19, 1274.

BY MR. BUCLMAIMI:

Q Mr. Hart, have you =een =hat, or 2

letter befora?

S
4932

- ] . . * e, S A
Geoidberg to MNr. Jauser doted
(Tha dccunent meferrsd to

was warked Applisants Bthibit

for identificaizion.

70 (CEX)

A Yes, I have, right. Yes.

Q Does taat refresh yocur racollaction that during
the time from Febiuary 27, 1374, at least up unizil
November 12, 1974 the City had not nireseated anv mrosssal o

countezrproposals with rasnect

agresment given %o it?

A What is vour ques
Q From February 27

never got back to us, did i

tion? You sav

to llovember 19, 1974, the iy

2

-

A I wouldn't go as broad as that. I would zay
there had been perhaps no participaticn agroement suzmitie
to you. I think in our ongoing discussions. howavar, thit

the subject came up.

Q Do you disagree with

letter?

A No.

CHAIRMAN RIGLER:

anyzhing in ¥r., Goidzarg'e

4.
Pl.
"
w
Q
Q
o
e
T
[N
4]



rec2ss, Mr.

Bucioiana?

dated May 16, 1975.

i )OS - - ey oy o oy T aemes, S -
2 g ts. ocC :‘.l..:'n‘» e o sedeew S -

R e s Yl " S e F B e B TN
Was LA ASG ADDILLANCE s

-

7& {(CEX) for idantifizatl

BY ¥R, BIICHVENI:
Did you r=ceive a2 ccpv cr that?
Yes, sir.

Did you participata -=

MR, MELVIN BIRGER Parhaps wa can wait nazl

recelve sozie copias of this, if it is all zight »i*h

the answer

letter?

MR, BUCHMARN: If it is all right wizh Lo
CEAIRIAN RIGLER: ow long will i+ ba?
MR,.BUCHMANN: It should he 2 macter of minw
THE WITNZESS: You asked if I have sean {8
is yee, I have z2an this.

BY MR, BUCAMAINT:

Pid you particirate in %ite drafting of thils

3
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Q I ask ycu, Mr. Hart, if =his iz not tha firae =-
I will withdraw that.
Attached tc the letter or list of things
called "Technical and Economic Quas:ions Relaiing “o
the Nuclear Generating Plant in Question," is thet not

correct?

A I will takeyour word for it, altlough I have

it}
a

not found it. I see whare ycu nmean, ves.

Q A threa-page document 2f guestions; do yo: have
that?

A Yes, sir.

Q I ask you if thai is not the f£irzst tima -~ -, W.

Beck was acting on behalf of the City of Cl:veland; ia tho -

correct?
A That's corre=t, sir.
Q They were yocur consultanis?
B Trat's correct, sir.
Q Is that uct che first time tha%t anyone on behalf

of the City ‘of Cleveland had inquired of th=z Illuminating
Company about the technical and economic cquestions with
respect to these plantz in which you reguested varticira-
tion in April 197:?

A That I don't know, si:r.

Q Are you aware of anv prior request for information

on such technical and eccncnmic guestions?



aré

A I'm not aware of anyvihing ag toceanleal as ¢his
prior to this.
MR. SUCTHMAMYT: I mark Zox identilicacion
Applicancs Exhibit 72 (CEX). « lettear fronm i%x. Taassz:

to Mr. Golcberg, dated June 23, 1375,

BY ¥R, BUCHMANT:

Q I ask you, Mr., Hart, did you rocoive a conv oFf
that lettex?

A Yesa, I &id, sir.

Q Mr. Bauser cays he was forwerdins answars o tho
list of gquestions in Mr, Mavien's leiter and he did ‘n fach <o
g9, 4id he not?

A Be forwarded answers. I'm sura chat “he -noarer

vere appropriate or thai the answers waia couplats,

&

fy
L)
Pe
(1
'
'

Q I didn't havs that rather leungthy ze:n
duplicated, if Your Bonor please. I would Lik: “n rosoc 2 the
right to attach the answers to thig Tzribis 72.

CHAIRMAN RIGLER: All righi-,
BY MR. BUCHI{AKN:

vl Mr. Bart, do you regard vourzelf :s qualificd

tc determine whether the answers Lo «he tochnisnl and

econcomic questions cttache? Lo =ubibit 71 wora full asd
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completce?

MR. MELVIN BEZRGER: Czan I have izt quaestion
read back, please?

(Whersupson, the renorier read tha

pending ques:cion, az reguesizd.)

THE WITNESS: Xy goaneral impression is they
wexre noct.

No, I'm not gualificd, but my general impresslion
is that they were not.

MR, BUCHMANN: I nove tC¢ striize his gereral
impressicn.

CHAIRMAN RICLEnNR: Gran:zed.

MR, BUCEXA I am advised that the attachment
may already be in evidenca. IXf tha®t be the case, I will
advise the Board of the nunber,

It is attachrent to MApplicants Zxzhibit 43 (CEI).

BY MR. BUCHMAIN:

Q One of the things, Mr, Hart, we iiscucual
earlier, were the questions, rspeatad ousszions Lo the
City from the Illuminatiag Company asking for “he <izy's
plans on the financing involved in parzicipaticn in :hszsa
units.

Do you rememier those questions?

A Yes, sir.

Q And I have macked for identificaizicn as



Applicancs’

Fudceliph to Mavor Perk

you saw

name of the

Cunlceb.

Lo I«

e 2]

Q

to vour attention”

A

Q

A

Q

73 {C3X) Zor identification.
THE WITNESS: Belore I ansuyszs that, lat mes say
£ifth firm on undemmriting was the nane £
The answer ¢ your specific quesiion is y=s.
BY MR, BUCHIANN:
Who at Cumlc:b?
I 4o not rocollesct the gantloman's name wiwy
If you do, yeu will let m2 mcw that?
Certainlv.
How did thig letter, whisch ig Ixaibit 73, cosse
How would it have come O myv atitontian? .aver
Perk's office would have given it 0 me.
Did ycu Lelp to draft a response o this latter?
I don's recollect thare Wwas & razponse o in,
but perhaps I'm wrong oan that.
You don'’t resoliect?
At this point, if you show me a Jocunmcnt that an

A

ansver went hack,

that lattex?

~ ~
AS17
- ~ ey - O “n -
t 72 (CEBI) a latier T3 -
- g e o e & R peen i o= . cl
QACet Junz 1o f ani as YO o
r~ ;’ - - - 3 .. ) L
{The aocumenz vefarraed &

-~

I would

£, but

o B8 Wi Sk :
cIE tha top O
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my head, I do not raecall ozne.

Q Presumably if there was 21 rasponce, you would
remamber?

A If there was a writien responze or an oral
rasponse, I woulé ramember. If there was =n oral rosponse to
this.

MR. BUCHMANN: If£ «he Chairman pleasze, I woild
have marked for ideatification Appllcants Txhibit 74 (0BI).
letter from Mr. Goldberg to Mr. Hauser, July 1, 1975.

(The dccument referred to
was marked Appiicants E:zhib.:
74 (CZI) for identifizacion.)

BY MR. BUCHMANN:

Q Did you receive a copy of that leotier, Mr.
Hart?
A I imagine I did. 1I'n on the service lis:. Altlough

I don't remamber it specificelly, but mavrbe i I loe: ot it

&

closely enough, I will remember it. T probablv did.

Q Do you recall telling Mr. Goldberj either in
writing or orally that there was anvihing left cud, nataricl
left out of this letter?

A Okay, now. This answers the other tuestion
that you asked of whether the responses wz got back v=ra
incomplete.

This apavers that question. They warae incomalete,
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Then your question new is 4icd I kave any innnt into =his
letter?
I honestly can anawer I don'‘t thiask T 4i¢ have
any input into this latter,
Q Would that == do you recall whether or no: vou
had any input in the letter, dc vou racaill afzzyr thin

letter telling Mr. Goldkorg that he omittsd anything?

5
i
L
it
N
-
b
.

A No, sir, I ézn'i

Q Apparantly the inconpletencss whieh vou balisve

is confirmed by thisz letter is with rassact to Ouestion Wo.

2672

A That would acpaar €0 be frenm reading

Now, again =-- let me ston thave.

Q Can we infer from that, that thera w:ire a: .2-
<5 questions that ware ancuered?

A I don't know what you infer frem “hew. I would
have tc look at e othar document.
if they were complatelv answerad.

Q Mr. Goldverg at least igan't askine any qu:s:ion
about it?

A I don’t think you can conclude that Trom iz,
either.

MR. BUCHIANN: I will czay for thie reocord :chot
the next item in the sequence of correspondonce would e

DJ 177, the letter of Hr. Hart to Mr. Rudolzh, of Juiv 9,

ti

e
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1975, on which I have alreadv intarcognisd -he witness.

I have marked for idantilicstion, i7 Your Honor
Please, Applicants Exhidit 75 (CEI), a2 lakttar of July 22,
1975 from Mr. Rudolph to Mr. Perk.

(The documant refarred Lo

wag marked Tonlicaats 2 hibit

BY MR. BUCHMANN;
Q Did ycu receive a copy of that, i, Hars?
A Yes, I did.
Q And this is a response to thae letter which s
Department of Justice 177, July 9 lettar, 1375 le=ter, frou
you to Mr. Rudelrh, reguesting transmission sexvices, s i

not?

RN I believe that is what it purports o bhe, y=s, uir,
Q And I believe you have testifisd zbout this

3 " . p.
20 . 20U 1lii 82

v

yesterday, although the letter wasn'’c marl
that Mr. Rudnlph, toward the end of thz let:cr, a3ks foy
the opinion of counsei that thers is nc leg:l or zoa:piratorial
impediment to the company, being the Iilluminating Corpiny,
obtaining energy from the same zources at the zasa prices.
Do you remember testifying akoui that ves:arday?
A Yes, sir.

Q You testificd yesterdzy that you zsked whzt

the company meant bv a ccnspiratorizl impciinert, an. “hat
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you have yet to £ind out tha answer.
Do you rememoer that testirony?
That's correct.

Is thaz trua, you hava yei to £irnd out the answer?

» o ¥

That's correct, sir.
Q Read the las: senzence of the lstter. "Br

conspiratorial impediment, e mean any conesrted reluszl 4o

Do you sa2e taiat?

A I see that, sir.

Q Do you hava any trcuble undarstanding wvhat that
means?

A I do, sir. I asked ¥r. Fauser and . Rado.ph

fu
r
L 3
‘_)
w

what that meant. I ha letter in my hand when we
discussed it.
Q When?

A July 22, 1973, or thereabcuts, and I askas

them svecifically what it meant, and thev would not ane

.,,
»
0O
"
-
.

Q Do you havez ano conceotion of th: shrasa
"conspiratorial impaedimant”?
A I do not knowv what it meaas when you rut it in «hisz

context heroc.

Q Do you know what it meanc in aay context?
a I suppose vou are talking about antitrus® viclation.
and for the sake ¢f me, I can’'t imacire vhat he was -2a_kinc
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aktcut hera.

Q Lo you know what a2 congcerted refuzal iz
A Concerced ra2fuszl?

A No, si:=-.
CHEAIPMAK RIGLER: Haven't you rariicipated in
briefs in this very proceedins charging %haz Aprplicants
with concertad relusals o deal?
THE WITKESS: W2 have charged them =7ith refnszls

to deal. I don't know that I have tuesd “he tera "earoo: 0o %

'-
1

rafusals to deal.”
Then vou have to read that in the coantex:, Leur
Sonow, with those that have access o Duchers Povar.
BY MR. BUCEHMAIN:
Q Who has access to Buckaye Zcwor?
A It is my understanding that everviedy nas
access to Bucker2 Poyar.,
Q I direct your atienziop to the leiter of Lpril
15, 1975, which is attached to Dezariment of Justice 177
the letter in which you participated in dyafiins Zor Suckeve,
and addressed to the City of Claveland.
Do you remember that letter?
A That's right.
Q Does that refresh your reccllection asz o wrethor

Buckeye Powar is available e everybody?
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end 20

A It is my understanding

available o everybody.
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Q I ask you to lock at the fourth paragraph on the

first page of tha detter which begias *Under the Buckey2

arrangement, Buckeye is precluded fro~ selling diractly

tc nonmembers,”

A This ie what I wes tryingy to <xplain to yeu Ddefera,

You do not ever tuy frem the eantity colled Buckeve. If

you read the rest of that parcgyap? that paragrapi. that

{

you are reading from there, it descrilea how you go @dout this,

and there has been certzinly ne coenapiratorial impadimert,
There are other towns that have done what

we are trying to co. YOu do nct enter inte an agraemaent

with Buckeye, but you enter intc an 2greecment with o i !
those municipalities,

Then they sell the power to you, Bucksye indicatal

to us that they were the ne gotiating arm and that tiisy hac =

great deal of influence on all ¢f the members of Zucizy?2

and Lhat they were sura there was aexcess capacity of
seascnal power available to thaz City of Clevsland, as indirataé
in the last paragraph of that latter.

There have, in fact, been cther muhicipalities
that have entered into contracts. Now, how that cou.d
be a conspiratorial impecdiment, I den't know.

Q Did I ask you, if it was?

A I thought that was the question  that was

pending.
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MR, MELVIW BIRGIF: Coun I have whe gecond

ra

to the last qusstion an:
{(The repoxter read the record ne cogmizisd,)

MR, BUCHFANII:

s

Q Bu the way, this indiesticn 2hak: 2uskeve ad =
lot of influence on its mexkars is act sometling vou saw
fit to put in the Apzril 1f latter; is it?

A It doe= not eppeor in that lotiar, Wihen yoa ask:d

me prior, if that latter embsadica averything ait tho receina

-

I said, not, it did not. There ware discussions Dbehiiad thot
letter.

Qe Your statemant is then thet the argangomenit %haz
be made =~ is it your underctan
the information you have atou® Buckeve thac 3uckeva
Pewer Ccompany ke available to b+ Tliluminaiing Congany?

A It is my wndergtanding that that ile tuz eils,.

o Cculéd be availakle at the scame prics as 1t mioat
be available to the Clxv of Clsvalard?

A It is my understanding that that is ¢he cazcse,

43 Based on thatundarstcnding the guzlifieatin
that Mr. Rudelph puts in this latter 22 July 22, 1973, would
mean that this was an cffar to wheel Buckavs
wasn®t it?

A I think you have =~ again, I don't know wihat chat

statement means, I'm going &to where I come Zron, I don't

s
'
i
by |
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mean to argue with you,tut youread thatz clauce in this
context, and I wonder why it ic evan tharxe, if it deesn’t

mean anythina,

Q Let me lock &t the Iour lines cn page two of
the June 22, 1975 letter, With respact te what you have

just testified, ycu understand that the Illuai fatinc Company

————— v — - S i S

can get power from Buckeve.,
A That is my underctanding,
Q Which is the same source frem which you elsia the

City could get power, right?

A That is my urderstaniling, yes, 2ir,
|

. . - o i

Q You say that it would L2 == 2ould >2 ai the ,
i

]

same price?

A That is my urderstindi.y, yes, ai:-, i
i
|

Q Do you bhelieve tlat == whet, therefore, ir tais :

letter suggests to you that tie Illuminating Company was not
willing, at least, in that point in time to wheel -
Buckeye power for the City of Clavaland?

A Unless scmabcdy can axplain to me what thas clauvse

means, I would be very suspect. If it dcesn't mean anything,

why put it in tﬁ;ro. Ycu are saying *o me it doesn':

mean anything, and I say back =0 you, sir, why put it in theraq
(The reporter read the record as raguaszted.,) |
MR, BUCHMANN: I think that is ncanrespoasive,

I move to strike.
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CHAIRMAN
I hreard the answer hack, arnd I thiak it iz
we will allcw it to stand.

He waes indicatin
conclusien,

MR, DUCEMANE:

it is ¢linga.

CHAIRMEN RICLZR: You kacw ¢he mile, wihan it
it is close.
MR, BUCHIMANN+ ¥Y2r, sir, I alwvays lese.

‘Laugh" L)

wirat canvasd him ¢o dz-ar 4hat

BY MR, BUCHMANH:
Q And your prcblem in frying te detarming wrather

or rot this was an offer by

on the assumpticnz vou nake as to the avallshilitey of

power to wheel [uckave pcwer lies ia yourfailurs
stand the phxases "conspiraterizl impediment® and
®conser.ed refussl (o d:ral,®

A After a reguest of comebedy to zimlaia

Pardon?

e

Is thxt what you bezsd your conelusicn on?

PR S S

My concluegion is bzsad on the lack of anewar

0]

to what these clauses mean. That i3 the reassn I susnact

MR, BUCHMANN: I

the Illuninating Ccoapany, kasal

to vndaz-

After a reguest for zcmeboly te explzin thon o ms=,

them,

mark Applicant Exhibit 7¢ {CZI)

. ———— .

- sm—

- . v ——
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a letter from Mr. Hart %o Mr. Rudolgh, dated August 4,

1975.

' {The document referred to vas
marked Applicants Exhibit 7€ (CET)
for identificaticu,)

8Y MR, BUCHMANN:
Q You wrcte that letter, did you not?
A Yes, I did, gir.
Q And that is in response to a letier we have just

been discu' sing, the July 22, 1975, marked Exhibis 7352

A That is correct.

Q You characterizad the lancuage we have juct
been describing as plair and straigheforvard language; do
you not?

A NO, I don't thinkx 20, I say in plain, stralyhti-
forward, and your company refuses %o providec wheelin:,

Q You cuote the paragrarh from the July 22, 1375,
letter which we have just bean discussinc; right?

A That is correct, sir,

Q And that is the paragraph that talks zbaut
"conspiratorial impediment; right?

A That is correct.

Q I notice when you quote that paragraph you d5 not
quote the last sentence of thatparagraph which tallis about

a conserted refusal to deal, Yecu quote it in the next
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. through.everything els:,what yeu are sayiag haro 13 thaz wen

-
0
e
D

sentencer right? So we have all th2 lancurgs we have juas»

i

been talking akout?

A I believe 21l the langqrage you hawve just baen
talking about, yes, =ir,

Q Then in your next psaragraph veou gar, ia plain
and straightforward language, vour conpany rafused to

provide wheeling service to the Cilzy, vier: ©o do 2¢ weuld

be injurious to your company’z competitiva resition, viswa=vis |

the City's municipal electric dazartment, I zead tac:

correctly?
A You read that correcely, zir,
e On August 4, 1973, vou uac¢ no diffliculsy

-

underatanding the plain and siraicutforward lLanguag2 32
the July 22, 1975, lettar which zoans €o give vou
gc much difficulty today; am I correct?

A No, yo: 2ren't corzect, I 8g7 in »lain,

.
ad

¥
)

f

¢

.

straightforward language, You don't say tast:
i3 my letter. X am szying, I, EBco Ear:, in nlain,

stzalghtforward language, am telling you when you cuc
e

are refusing to provide whealinc sarvice ¢c the City, wiers

-

to do so would be injuriocus to vour coumonvis comno:isive

-

pesition.

I'm saying it in plain, straichifoxrard louguage,

Zet's cut through the other stuff in the quoted vortion up
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12

13 .

there, and get down to the Lottem line and that is its
refusal tec wheel,
Q You knew what they were talking abouty didn*t you?
A I perceived that they were putting in the ceraw
of the conspiratorial impediment in saying to me in wvery
sophisticated lanquage that wa will nct wheal to you.
That is what I was saying in plain, straightformvard lencuage,
1} the next sentence says you interpret that ws a
refusal to wheel, period.
A That is the way I interpret it, sir., You put
the two contingencies attached and that is ithe pazt ycu
still can't understand.
Q@ You say this is a reiteration of your company’s
position in refusing to wheel PASNY power to the City’s

municipal electric department. Do vou see that?

A I see that, sir.

Q Where do you assert in this letter a: all ¢ha:
there is a refusal to wheel 3uckeye powar?

A Because the whole thrust of everything that we

have discussed prior to this has baeen the refusal to heel
Buckeye power, attaching the two continganclas upon the
wheeling of the Buckeye power,

Ncw, that refusal to wheel wculd alco encomnacs

the PASNY power,

Q By the way,I s2ein your first paragriph you rzfer

e o AP %5 . A S ——— ——— ' S — . S & v
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to power for the City of Clevsland which tha Ciuy will

have purchased from Bucikeys, inccerrorated, of Columbhus,

-
-

Chio.
Do you see that? '
A I . do see that.
c I thought vou toid us a few minucis ago, Yo
didn’t buy the power from Euckaya?
A Technically, you dc not buy the pcower fron

Buckeye. As a local matzer we always rafer te it 28 Luskeve
power and treat it as an entity for linguictic purpousc.

Q At that point in timsz hacd you‘reachsi agreenans
with any member of the Buckeye crganization, env
co~op for the purchase of power.

A No, we haven‘t, because of theletier ¢f 2rzil 12,

_ It assures it, it would be available,

- —

RO ———
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Q If they get a&asurance that such surchace:s would
be lagal and weould not vioclate the Duckays contrzct, aa X
right on that?

A That is where we g¢ into the anti-piratirg
ractter that we were talking apen this morning.

Q I am cor—ect in thatg the assurance of power f£rea
Suckeye or what you refcr to &s the assuranss of power,
was conditioned on the Buckaye keing assuresr that thera
would be no legal or contracsiucl impedizant; isnit that
right?

A Buckeye bheing assured of thet?

Q Yes.

A That's right.

And there never seemsed to be indication taal

5

there would be problem alcong thoze lines?

MR. BUCHMANN: I move that last co cuzt. Hovr
does he know the indiczticns of Eucieye Povar?

THE WITNESS: You acked about Cuckaye Povar and
our discussions with them, and you are talking abou* tie
fourth paragraph of the A>ril 13 letter.

The fourth peragrarh assur=2s us that the Buckayve
Power would be available. That is what I taought we wars
talking about.

CHAIRMAN RICLER: I want to go bhack to tk:

first question.
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(Wheretpen, the Teroriasr read Irtd the
recerd, as raguestsd.)
MR. BUCHMAWI: I don't see oW we can g “n.
He testified previously that e aad notidny to do with
gaetting them assured.
CHAIRMAYN RICGLER: The noticn o strile would De
granted.
MR, BUCHMLNN: I have had warked as Lpplizants
ibit 77 (CBI) a lettsr from Mr. Fart ©o ¥r. Pudolnh
dated August 15, 137S.
{The docunment refaerrsd o

- - Yo s 4 .:. - ,"'.' 2
s marked Apnlicants Ziihibilh

-t
~3
-
St
&
“a
L
1
™
o
b
o
e
h

J
| e
e
e )
——

BY MR. EUCHMANN:
ave vou gottan it alrzaldy, Mz, Harc?
Tes.

You did prepare that leottex?

» O » D

I help3d in drafting it, that's rvight,

Q Who else helzed in diafting this
y>u signed?

A This gats pretty technical, and it would have
been Bill Mayben.

Q This is a reyueszt for firm wholaesale powar Lervice
firom the Illuminating Company, right?

A That'’s corract.
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Q

division is prepared %u pay. What

division made to pay for such s=rvi

A

Q

A

is.

cash flow.

.—0

And you say in the

"3

(2]
o

What zreparntcion?
Yes.

I'm sorry, I den't undarsitand

They do have an appripzsiation. Thav do ra

This is wricten arcund Aucust 15 of 2975,

at the time we might have gciten arcund %o i, it wo

. T

have been January 1 of 1976.

There wculéd have been a rew aprropriaticn

X,

which,as you know, the company has teen paid over a

million dellars in January.

Q

A

w

¥ O 2 v

¥ 0O

How much do vou owe?
I don't know.

Quite a bit of money, o you know

% )
O
5
o
4
"

I don't know.
Approximately how much?
I couldn’t tell vyou.
Ovar $10 millicn?

I don't know.

Over $9 million?

I indicated I éon't know.

8t ‘paragravh thas th

4934

smr dad pmen Fom s
LF.FUJ.\; w0 Iid 4‘ \-h"

MR, BUCHMANN: I have wmarked for ident fia+ien



Applicants Exhibit 738 (ZBI)., a letter fwom iir, iwdclyh

to Mavor Perk, dated August 10, 1873.

was mariad Aszplicants D-aiblit
72 (CRI cr idantificacion.)

3Y MR, BUCHMRAI!:

A Did vou recaive a copy of that lzcter 2uld tie
attachment, Mr. Iart?

A Y28, sir.

Q It attached 23 oune of its attachments yous

letter of August 4, which {3 ®xhibit 78, De you Iuor i

therz was evar any respsnce o [ir. Radolph's lackar o2
August 18, 19757
A I don't know if there was in fact a respsoncae.

I imagine thers2 was a recponse.

However, aftar a sevies of my sendiay lotiane

over questioning what tha2se tarms meant, I Firmally gJuve u2.

Q What saries of l=tters questioning those tonns?

A Asking what the legal or congpiratorixl ioproaim
are.

Q Can you refer to any othsr letcar othul Lo
the one dated Auvgust 4, 1875, which is 2Zxnilit 747

A This is the only one I can think of rigat a: th
present time. If you rammeader, therc wag 3 leziing n the

maver's office at which this was Qizewssed. Then we conc
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along with this letter of August 4.
Then we come aleong with his letter of Zugust 18,
There may pcssibly have been one more laizter afcer this.
Although I can't say for certain.
Q I thought your refersnce was to a serizs cof
ietters from you, inguiring about the meaning of thoae

words. 1Is my recollection incorrect?

A In reference to this rignt.

Q Can you thirk of any cther letiex?

A As I indicated to ysu, no, not offhand.

Q Now, by the way, did you discuss Mr. Nudclpi's

letter of August 18, 1975 with Mayor Pexrk?

A No, I':a not sure Mayver Psrk ever did see chis
letter.
Q Letters from the Cleveland Electric Illumin:tin:

Company addressed to Mayor Perk routinely routad o vyoui?

A That's correct, sir. —

Q Before Mr. Whitint made his request for
participaticn in CAPCO, which is DJ 181, April 4, 1972,
or for participation in the nuclear units. vhich is april 13,
1973, DJ 182, do you know if Mr. Whiting, cr %o wvour
knowledge, did you discuss those reques:e with the .. yor?

A I might have discussed it with hin. I'm sure

I discussed it with him, I'm sure Judge Vhitine discucsed

it with him. Whether they were bzfore or aiter thos2
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)
1

2

yas, this pas all been discussed with him,

Q You mean you may nave =old the moyor afiay
raquests for admissicn to CAPCO ware sead, ©hat vou aad
sentc the reguests?

2 YWe may have tcld hiuw zaftcerwarxds =h2t we had
sent ic, but w2 had told him Lelore that e wvers ol g 0
send the letter.

MR, BUCHMANWN: I mark as Apnlican=s Txhibie
(CEI} a lettar from Mr., Rart to Mr. Rudolrh dawzd Av ust

25, 197S5.

o) $e 2 ma P
(Tha dociment refayrss %o

- ea? ’ N o TS e do e e o 3
was marksd Zpplisants Einibit

79 (CEX) for identifi-s=:ion.

BY MR, DUCHANH:
Q Mr., Harzt, you in fact wrove ihai lei:iar?
A This iz the one I referrad to 2:3xlinr. ~hat Lz

the fact. Tae answer to your cuaestion i3 yeos.

Q Tais is in this letter you anelcsed the Gulo Fove

AMP-Ohio agreament. I'n advised that is Staff Tohicic 1411,

and asked the company 9 suzgezst medificatiors Lo i
schedule to satizIy its condition in the Jugust 10, 1875
letter?

A That:'s correct, sir.

Q And did the company o indicatz to weu?



2 I'm sorry, €id they indicace what to ma:t

A As I said earlier, thers wea a sarizs of »movosed
Schadule A. And the answer to rour quertion iz ves.

Q Cid ycu accept ix?

A Lid I accept the £irm pruc?

Q Did the City aczapt the ==

A No, we have nct 2ntereld inin & .=
agreement, because I dcn'i know whaz e lezal and

conspiraterial impediments zre in the lettur,

Q Who is talkirg aout a firn pover agraement?
A I'm sorry. I misspoke. You ara talling zbout
the transmiszion. Thai is attazhad to Sehaduls A thears ILn “ho

last proposal that went over to CEI.

If I may, in the last paragrazh of the Avoust
25 letter, I raquest the implication of lagal and
conspiratorial impediment becaus~ I ztdll &on'e uvne

MR, BUCEMAKNN: I ask that %hat be stricksn :md
ask the Board to inform Mr. Hart not 4o any 5o wihaen
there is nc question zerding.

CHAIRMAN RIGLER: That is geod advics, Mr. llave.
Please don't do it.

MR, BUCHMANI:

4

have Lad mariei as 2pplicant's
Exhibit 80 (CEI) a lettsr from I17r. Hauzwer =0 lir., Harce

datad September 13, 1372, and I ask you, kv, Eart, L7 vou in



fact received a copy of that loiiaer?

TAE ¥ ITNESS Yas, I 4id.
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BY MR. BUCHNZ.MIN:
Q I notice a carbon cosy is iriicatzd &2
Per:. Do you think he reesives a =onr of ael: lest
A Are you saying d4id his offioe vecaivae an
did he personally?
Al He perscaally.

A I Goubt he did, siz. He resecives handred

letters every day that bardly oot ints Ris nend: o= o

Q What was the las: naxt?
A He recaivas hundreds of latturs every Sa
they don't get into his hands perssnallv.

Q I presame hiz secratary putes is ale Lag

-

~respondence considared of cruzial immortsacs o -

City of Clevaland?

A On tecanical matters zher ore reler—w:d 4o
department f£irst, or those enticlos vhich could shee
on what the particular ratter is.

Q Do I uadersgtand that on :zechnical mochenrs

T

this gort tha reforance is to thz Deportnon: of Law?

- -
i - -

A This would have be>n dofarred %0 N, Ik
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nave been deferred to cther zeopie other hap wmv vn 2212,
This partciular one vas deferred to Bill “aviin 2% =1: 1, 7.
Beck Compiny and o Revbez CGoldzerg, and I hink

probably Mr. Goldberg, ves, he is in +Lie servior Lisst.

Q Now thigs is an offer of fim xholicenla -- tuis,
among other things, is an offsr by CT
firm wholesale power urcer a Schedula,: sopv of wiis: Lo
attached to the lettar. 1Is that net correci?

A That's correct. Which is “ie rozson I gusss I was
getting it mixed ur earliier when we wers tzlliny asc:nd the

transmission schedule.

Q I note on pace 3, Mr. ilauvzer ingulres fow Baa
Municipal Electric Licht Plant will mrorifie anumranss shas

the rates and charges for such servieces wouli in fags o
paid. Do you note that?

A I don't see it speciiically, bhut
word for it if you will show me the poinik in the sarzsanh.

Q It is =not unlikely that he wouid hava wsds svch 2
request, is it¢?

A I'm working en your othar guestion.

Q The third paragrapn o2 page 2.

A Right.

Q Did you provide Mr. Hauser or anvboly alsc ut
CEI with such assurance:?

A Yas, sir.



2rl0

& = ;
(o] In what fczrmi. aad whan?
A Tha law dizscter oF ha Jitv of Jiavalan
3 - | gl T mands ww 55 St v o Svssivihe  Eamps
and the Faderal L.ustrict Couxrt in Clievoiznd about o

weeks age gave CEI thoze assurcnoas.

Q You have refersnce o verbal isrurans23?
[ .« won T - . S S - % g - b Sy ¢
A Before a Fedexral Distxiod Jul Ge 90 B

than-just thae, sir.
In faet, wa hava Zallilled averviaing neva,
also,
Q Have what?

R We have fulfillied evervihiong., Az gave &

ALY

agsurances and w2 have livesd up ©o our azrursnsas alz

0
-

c You haven't paid your back »iliT
A That was not pazt of Zhe assuraices. Thes is

not part of what was diccussed .nore.

Q Tou ses & reference +o iz leiter whleh e have

discussed previocusly, the Apreil 15, 1575 l.ocier vy Bughinve

which you helped draft, which iz annciad %o DJ Nxainls 177
You see the raference towari tioe eac of ',
Hauser's letter to the asaurancoes that Duelorz zaid it
needasd, that such a purchaze arzangenan: =—-
A Yes, iir.
Q M. Hauser asized you if vou cb:zifned such

assurance. I gataer the z2nzswer isc no?



A The answer w:oulid ba

no ;

agree in principal <o wheel thic

Q I see you zay =-

MR. BUCHIMANN: I have

as Applicants Ezhibit¢ 81 (CEX

1975 from Mr. Hauser to Mr. Cum

A Yes, sir.

m

"l

wa

bae

~ % P
PO%ET .

5

Q Did you ever inguire of ¥r.

he had answered it?

A I didn't inguire of

he nad answered it or not., I di

.

however.

MR. BUCHMANN: Cculd
CHAIRMAN RICLER: EHe s2id ne 1id

answered it, but he made incuiry of

BY MR, EUCHNMKNN:

LR R

Ak

e

I hawo

Q Did you ask Mr. Cummins

resoonded to this letter?

A No.

M2
A

aus2

3
ho is
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2 Whether or not -~ vyou read thig latzar minam you
received a copy of it, 4ddrn't yon?

A Yas.

0 Whether or not Mr., Cumming vTesnc ded ©2 e,
Hauser's request, I gather, was 0f nc ziunilisanse 4o onl

A It was of significarca e me as Lo ‘hathsr o
mee=ing could de sc¢t up. That i3 the Zsagesn 7 2allsal in
up and made inguiry of him.

Q Called who up?

A Mr, Cummins.

Q What did you ask hiwm? Vhethar & wnating o2l beawn
set up?

A I asked him generally if the sowar was 3till
available, and he indicated o ma, ves, i: wmiu seill
available, and I asked him if the thrae cf the nazwi g ==
if vou will read this lettar, I beliwve 17 will ray seathin
to the effect that CEI wants to meaet ~yith Zugli=s Toores
and I made a request, and inquiry of fr. Cumalis 37 © eall
not be present, and if the threz of usz coldn & zi
down and possibly work these thines aut.

Q Did ha hava objestion 40 your nalng Lier .2

A No, sir.

In fact, he invited me ard h2 favitsd Yis om s2if iz

the City of Cleveland and sat dowm to m2eh vitl 2ia ‘20

parties, meaning CEI and the Cilxy of Clavelind.

-




arl3 4:44

Q Are vou agsertince M¥r. Cummins mot with tha

“J

Illwminating Comsany with or without vou
A I didn't say chat. I you said thai, you
interpreted it incocrsctly.

324 Q Let's 3e2 if w2 can stralchzen cut my
confusicn. Has tiiere bzza a meating, o your koow
with CEI and Buckeyz, either with or wizhou: you?

A No.

Q To your linowledge. has Buc
meeting with CEI?

A They indicatad that thoy wantad ©o n:e@ehk wilbtn
CEI and tha City of Clavaland.

Q Indicatei to vou?

A To me, yes, sir.

Q Do you have any indication or any
that they indicated that to the Iilluminacing Ceoupany.

A No, I would have no way of knowing that, oticr
than thrcugh Mr. Cuumins.

A Did you get such informaticn from Mr., Cwiulns
as to them having rogquested a meeting with the Illunin ting
Company?

A aAs of Sepgtambar 15 or whenever i: was, no. =
didn't.

Q After Sevtenicer 15, vhich is tha fat=s of e

letter from Mr. Hauss: ¢c Mr, Cummins?




o

arld

SN

» sin d e dis s sa Py
.Ef_, :_{k.e.: g 3

A De vou have a pend

Q I want to kaowr if you have any nowlodes

the Buckave haviag askad to mest with the Jllwainzti

A No, sir.

Q pid you ask zhem to nzat with thia Filums
Cecmpany?
A I asked if wa 21l threz could gil Goun,

indicated earlier. 1 asksd i? w2 ccuid all throe s

down and work ocut our differencas.

Q Did you attanst hc se:c ap a Thie-vnr naac

. - LK1 ~ wrd pmey 2 Ar qed s
A No, sir, becauze lr. Curming indlosted €r

me they were busy with some Imgertant Zinsuuliig and
he get back © me sona time latar on. 8c thot is
it standz.

Q That iz whera it ctands?

A Well, I have mada an atteunpt o call M

within the last, say, tarese wesks. 3But I hava ans

him yet. Ee has been oat oI o,

MR, BUCHMAN: I have marked for idantifll

' Applicants BExhibit 32 (2EI) which was a lelter drom
Hare o Mr. Hauser detel Ocuchaxr 4, 1073,
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BY MR. BUCHMANN:

Q You did write that lexter, lr, Leri?

A Tnat's correzc.

Q I notice vecu show carzon ccpies Lo Maror Teck.
Dces he get your latters?

A I showed it as a carbon copy hegause I teid it

to the girl, to send it Co averybody that you had szut

your letter to. To be perizctly blunt with you, I Zoubt

»y

if he ever saw my letter.

Q Or know anything aboat it?

A No, that is being a Litile hHit tuo bread, I
believe. I probanly would have discussed 1z, either I
personally or the law director would have diseuscad LT wit: the
mayor verbally.

Q Now, Mr. Hart, I gather from this lectsr Lhat
on October 9, 1975, the City had not yve: coaplaecsd its
study or analysis of the progesals containzsd in Mz,
Hauser's letter of Septembsr 15. Am I correct?

A I think that is a correct surunasrizaticn of this
letter.

MR, BUCEMANN: I have had maried for
identification as Applicants Exhibi: 03 (CEI) a lett

from Mr. Hart ¢to Mr. lHauser dated Octoebex 5, 1975,



arls A8

’ -~ I e i 2 P
L!’.J L 88 & Bt 1 “ (? - 3
- .1 2 e ARRLE S
as rRe resioants ik
83 (CIT) £5r 1dgn®isl seioiam

. - AL DR
BY MR, BUCIMANY ¢

Mr. Eart?

Q You copied to My, Perlr acain, oul

established by CII,

s -~ s o 2 - S i bl o . T
Q Pid anyons else participate in thas dmafcing

this lettiex?

A I don‘t balieve they did. I would liave & =g

to the letter of Septerder 15, 1975,

To the best of my rscoollacticrn, ihis wat

culmination of that whele saries of 1

P WIS LG T, S
JECTLE WTaeXAadn caz2

company had indicated their zcfusal o whzel.

and 24
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§25 1 Q You think this is the last of the letters?

bwl 2 That again is the best of my recollection right now, oo

3 the wheeling.

4 Q Mr., Hart, would vou go bachk to the Saptem:el:
5 15, 1975, letter from Mr., Hauser tc yvou and tell me vhat you
6 are talking about on the lact page. s referencaed ia

7 Exhibit 83?

8 A You are askinq’ me to == wait a2 minute, olav,.

9 MR, MELVIN BERGER: Which letter are you seferring
10 to?

11 MR, BUCHMANN: Exhibit 83, ha says on th2 last

12 page of your letter of September 18, 1975, aad sc¢ oa.

13 I want him to identify which in Exhibit 8C, Sapiaerbu- 5
14 letter or what in that letter he is talizing akbout, wW: lave

15 had difficulty in tryirng to decide.

16 THE WITNESS: I think on the last pags ¢l tha

17 | September 15 leiter, we were back whre we scarted fron,

i CEAIRMAN RIGLER: Just identify the parag-opi.

19 THE WITNESS: Last paragraph, sir,

20 CHAIPMAN RIGLZER: Which begins ==

21 THE WITNESS: Wait a minute.

22 BY MR. BUCHMANN:

23 o} Take your time.

24 A Yes, I'm sozry. It is the paragvaph tha: begine in

25 reply to your letter of August 15,

‘e

P S——————



24

25
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Q How far dees it go?

A well, you are back wnere we startad frea, f
!

Q How far coes it oo, Mr. Hart? I want %o hanca

-

what you are relying cn. |

A My answer wag that paragrapa.

Q Does it pick up th2 words, have vou obtairaf such
assurance?

A I read that a3 ancther paragra2pih, sir.

Q Does it pick up the guetz?

A I believe there is a ge2nicolon about that, go that

makes it a part of the paragraph.

Q Is that zll of what ycu ar2 relvine cn in ycar
reference in the Octcber 9, 13735, lattar?
A That paragraph snd all thzt is implicit in | |
that paragraph, sir,
MR, BUCHMANN: I have had marked o7 idanrif;catian‘

as Applicants Exhibit 84, the lather from MNr, Hausar oo .

Mr. Hart, dated Octcber 13, 1975,

(The document refferred to was i
mariked Applicanss Exhibi: 34 (CEI)|
for idantification,) |
BY MR. BUCHMANM:
Q Did yocu in fact receive that letter, Mr, Far:?
X I probably did, although I have no ceneral

knowledge of it, Let me look over it,




bw3

CHAIRMAN RIGLER: D¢ vou went & CEI desian

0
.Jl
&)
-

- y MR, CHARO: Counuld we nave the date on e lettex?
] | It doesn't agree with what you siated,
MR. PUCHMANN: October l4, 1975,
3Y MR, BUCHMNANN:
Q Do you remembar vot if vou wacaivad thzak?
A I believe I did., Yez, air, I havz a gzne:.al
knowvledge of receiving it,
a Do you sce in the middle of the rzecnd raracran:
"ir., Nauser’s assertion that the Illuminating Cempany wes
obviously willing to wheel for che Cl=y c¢f Cleveiznd fron,
let’s say, Ohio Power, Ohio Zdison or PENELEC?
A As long as thare were thgse two contingencies
built into in, t
a All right, This will %ake longexr thant I —=hcaght.
In the first sentance of that éaxagragh Ve, Hauvser asscris
that the company is willing to provide wheeling undex
conditions similar to those in the contract heiwzen ‘hio
Power and AMP Ohio with respect to electiric erergy =35 1o

which there is no leqal or conspiretorial irmpediment. I hewvan't

read the whole sentence, but do vou s2e that santence?

A Yes. I was really soneplacs else ¢n here.
i Q Then irn the next sentznecz and that senzance has

the ceonditions which you regazdi as 2 problorm cr which you ears




unable to understand;
™at is corxrace;
Q In the naxt sentcance
comitment, can wa agrse =hat
the first sentence?
B Yes, sir.
Q It goes on
to wheel for the City
ensrsyy it might wish to purchnze,
For example, Ircm Chin
that as a statement by Mo, Hausor

+he company has put on vhesliag

company as iting such a. i

A ¥ woulé rcad :chis
CHAIRMAN RIGL1IP:

foritself, ir. Buchmann,

sets forth the qualifica:icas
They are cont=ined
not necessary to g¢o back
MR, BUCIIMAMN:
what is coming up next.
I want marked for idenutificatic
Exhibit 85(CEI) a letter

dated October 15, 1275.
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BY MR, BUCH!IANN:

o
-
M

This, Mr. Hart, is a rerponse Lo

‘.

October 9, 1975, dealingy with firm cower?

A

That is coiract.

1852
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4354

for the City of Cleveland with respect to electric energy
it might wish to purchase, for exanpia, from Chic Povrer,
Ohio Edison or PFeng.e¢c 7 ==
A Your gqueatlon i3 how can I reconcile?
Q " ~-= with 3hich the Illumirating Ccipany

presently has intercoanaction acrcenants previding for the

purchase and sale of gnavgy.”

A You are rejesting whealing bhecaucze 1ou ara ratt.rne

on there a contingency that there be avaladblie a like power
and price, and that there be no conspiratorial
impediment
Again it comas bask t¢c the z20me thing. I don't

mean to belabor i=, but tha ancwer eomag ou: a rejeciicon,

Q Do you seriously svggest, Mo, DRarg, that Lhoe
October 14, 1975 lettar which is BExhibit €4 -~- Chare aze
things in addition =-- but that iz does a0t cortain 2 I xa
offer to wheel power to the City of Cleveland £rom, .2,
Ohio Power?

A Yeur question i3 doeg iy =~

Q Do ycu have any real dcubt that Zxhibic 3. s a
firm commitment by the Illuminating Company o wiasl power
to the City of Clavelard £from, for anonpis, Cuio 2ou.x:

A Yes.

Q You do?

MR. BUCHMiNN: I think we cught %o end with thal



ar3

CHAIRMAN RIGLER: I think thazs i3 a geod tine
to end it. I understand yous pogliiieon, ard rour poz.Llol.

MR, BUCE!AMN: I nove Bpplicmntz Duiibikte €L 0
88 (CEX) iato evidence,

MR, MELVIN BERGEZ: T azk that 63, 88, arn’ ¢9 b2

. - 2 e - o= A i
ANG OOVLIILIG.

1]

deferred until mors legihls copie

MR. BUCHMARI: I'm agrzeable 22 & may aave
te h ave thex retyped.

CHAIRIL RIGL}:P.; Ve willi zecszive iato
evidence Agpplicants 81 thraugh €4, 87 -~ whol ware the
nunbers being defzrraeld?

WX, MELVIN S3RGIR: 63, 6€, §).

CEATRIIAN RIGLER: WNWe will racelva inte avid nce
Applicants 67 and 68, and we will rogeiva inwo evidenes

Applicaa:s 70 througih 83.

i
4
c

HR. BUCHIIAII: If Your doncr »iasacs,
want to leavs an infersnce on th: record th=t I have £flziziad
this strean of dccumeats, £o aat is “iesaw,

CRAIRMAN RIGLER: All right.

Ve will resuns then on Tuagday, the i7ta, 2u



9:30 a.m.

¥R. MELVIN ZERGui: MNr. Chairman, I belic<ve
that when thers was cross-zxaninaczisn which was svs;oniald in
midstream of Mr. McCabs, the Boavd indizated !Mr. Ler2en in
that case to state the generzl arcas chat vers o k2
covered in the remainéer of crcsg-exanination and I <hink

that would be proper at this time, too.

rh

- -

CHAIRMAN RICLER: I doa’t thinlk wa are
enough into it. I think the situation is a little
differant here. I'm nct going to require 1z,

We are adjourncd.

(Whereupon, at 4:45 p.m., the heuring

was adjournsd, to reccnveae akt 5:30 a.n.,

Tuesday, February 17, 1276.)



