
N
f

*) ' I c NUCLE AR REGUL ATOrlY COMMISSIONe
<'. m

9 Du s,,,
-

/ .

V31975 > ~. , i, s
_

c-

J>x
us....,,,,,,,,, ,~

e . . , , ,

, . , , ,
g, v.-

,

- 'i Q.,m\<.f.
IN THE MATTER OF:

,
_ _ .

TGLEDO EDISON CC.!??d*Y and COchat 500.
CLEVELil!D ELECTRIC ILLU:II;il.?II'C CO. 50-34GA
(Davis-Becce Muelcar Po,rer Station, 50-500A
Units 1, 2 ::.nd 3) 50-501A

and
CLEVELAND ELECTRIC ILLI;II'.!aTIliG CO. ,

_

--

et al. 50-440A
(Perry liuclear rouar Pl.u.2, Unite 1 50 '417,

and 2)

Place - Dothesda, Maryland

Date - Tridcy, 31 Octobor 1975 Pages 1284 - 1368

.

m - . . , . . . .

-

TilIS DOCUMENT CONTAINS

POOR QUALITY PIsGES

,
.

Telephone:

(Code 202) 547-6222

e w ommewue - -we
ACE - FEDEll \l Ill:l'OltTEll5.1%C

0fficial ||c po?ter8

415 Second Street, N.E.

0os een g4~ ~ ,, , o . c . -

NATIONWIDE COVERAGE
-l /

,
_

n ,:, ,

_.
. . _ . _ . , . . _

- .-



__ - _ . - - .

|I 1284
|

|
..

CR 6136 1 UNITED STATES OF AMERICA
PAK:ro

A 2 NUCLEAR REGULATORY COMMISSION

3

- - - - - - - - - - - - - - - - - - - -X
4 :

In'the Matter of: :
i 5 :

TOLEDO EDISON COMPANY and : Docket Nos.
; 6 i CLEVELAND ELECTRIC ILLUMINATING CO. :

: 50-346A
7

-
(Davis-Besse Nuclear Power Station, : 50-500A
Units 1, 2 and 3) : 50-501A

8 :
.

and :*

9 .
.

I CLEVELAND ELLtTRIC ILLUMINATING CO. :
10 et al., :

II |' (Perry Nuclear Power Plant, . 50-440A
:,

Units 1 :

t and 2) : 50-441A
12 .

*

I;--------------------X
13|

i
I4 NRC Hearing Room

East-West Towers
15 4350 East-West Highway

Bethesda, Maryland

Friday, 31 October 1975

_ The seventh prehearing conference in the above-entitled

matter was convened, pursuant to notice, at 9:30 a.m.

j BEFORE:

MR. DOUGLAS RIGLER, Chairman

MR. JOHN FRYSIAK, Esq., Member

MR. IVAN SMITH, Member

APPEARANCES:

| A deral Reporters, Inc. STEVEN M. CHARNO, Esq., Antitrust Division, United *

25, States Department of Justice, Washington, D. C.,

20530; on behalf of the Department of Justice.
i

!

__ ___ _ _ _ . _ , _ _ _ , _ _ _.
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I APPEARANCES: (continued)ro

2 ROY P. LESSY, JR., BENJAMIN H. VOGLER and JACK GOLDBERG, *

Esgs., Nuclear Regulatory Commission, Office of the
3 Executive Legal Director, Washington, D. C.; on behalf

of the Nuclear Regulatory Staff.

GERALD CHARNOFF, BRADFORD REYNOLDS, Esgs., Shaw,
5 Pittman, Potts & Trowbridge, 910 Seventeenth Street,

| N. W., Washington, D. C.; and.

6 ;l TERRENCE H. BENBOW, Esq., Winthrop, Stimson, Putnam
' & Roberts, 40 Wall Street, New York, New York 10005;

7
| on behalf of the Applicants.
I

8' DAVID HJELMFELT, Esq., Suite 550, 1700 Pennsylvania
Avenue, N. W., Washingtor, D. C.; on behalf of the

9 City of Cleveland, Ohio.
I
'
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i PRuCEEDI ?! O S

2 CH AI RM Ati RI GLER : This will be our 7th prenearinq

3 conference the Board is convening to consider pending evi-

4 dentiary natters and procedural natters so we can meet our,

.
5 schedule of commencing hearinos en November 20. Mr. Frysiak

6 will not be able to be with us this morning.

7 I bel i e ve that the first item on the aganda will

8 be the request by the Department of Justice for leave to

9 amend its interroqatory answers.

10 The Board has read your pleadinos. We do want a

11 little brief arqument to put it in focus.

12 Mr. Charno, we want ynu to address yourself to the

13 question of ocod cause as to why this amendment is necessary

14 at this date.

15 For the Ohio Edison, the question we will wan t

16 answered is what prejudice, i f any, would there be in ner-

17 mi t ting the Department to amend.

18 That is a general guideline of some of the ques-

19 tions the Board is considerino at this time.

20 Mr. Charno.

21 MR. C9ARil0: 'Mr . Cha i rna n , let ne first be19t

22 apolooize for an error, misstatement in our original papar.

23 As Applicant's counsel pointed out, there is only one docu-

24 ment that we had requested by separate letter that was wi thin

25 the time f rane allowed and which related to the requested
.

|

|

I
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I amendment. There are other documents prior to the cut off

2 date that we had also discovered and we would attempt to place

3 into evidence through uitnesses other than the Appli can t 'si

4 which relates to the amendment.

5 Basically, our statement of good cause is simply

6 that the Department has for some time been playing catch up

7 ball in this proceeding. The dioestino of documents was not~

6 comple ted until very recently. As soon as we discovered the

9 existence of the documentary naterials which suoport the new

10 allecation, we brought them to the attention of the Applicants

il by filing this amendment to our allegations and interrogatory

12 answers.

13 We discovered in the course of preparing expert

14 testimony -- we had no occasion prior to that time -- that the

15 documents were in existence or that the allegation could be

10 made.

17 CHAIRM AN RIGLER : Were these documen ts tha t you

18 had pulled f rom the depository during the course of your re-

19 view there?

20 MR. CHAPNO: No, they were not. They were obtained

21 from an outside source. They were not obtained through dis-

22 covery in this proceedinc.

23 We had no reascn to co to the outside source until

24 we were in the process of preparing expert testimony. We were

25 looking for something entirely different. We felt the
.
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1 documents should have been presented to us durina discovery

2 and others fell outside the cut of f date and should not have
3 been produced during discovery.,

4 CH AI RM AN RIGLER: We re any cf the documents relat-

S inq to the alleged territorial agreement produced during the

6 discovery period?

7 MR. CHARNo No, sir. What our position is is that

8 we were unaware of these matters and if this would consti tute

9 prejudice to amending our pleadina at this poin t, then we

'
10 obviously continue to do so.

11 Applicants have had complete discovery of every

12 document we are going to us e. We see no orejudice in this

13 action. There have been very few documents we have come

14 acr<3s since September 5.

IS We would be happy to turn over additional documents

16 at the time the document listing is filed or prior thereto.

17 We are not attemptina to surprise the Applicants. As a natter

18 of preparation, the preparation has been e burden on the

19 Department and apparently the Applicants, also.

20 CHAIRMAN RIGLER: If we were to permit this

21 amendment, how many additional documents would you add to the

22 list you presently propose to turn over?

23 MR. CHARN0: Approximately 10.

24 I have nothing to add on that point.

25 MR. REYNOLDS: We both will respond.
.

t
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1 Mr. Benbow is the proper person to address the

2 major points that we want to nake. I think. Since I filed the

3 paper, I will just say a few things .
.

4 Let me respond to Yr. Charno, spe ci fically and

5 then !/r. Benbow can answer the ques tion that the Doord posed

6 more directly.

7 Mr. Charno says the Departnent has been playing
,

0 catch up ball which is surorising since this is the Depart-

9 ment's case. I'm not sure how they can ha playing catch up

10 ball when they were the ones that started the proceeding at

il the outset.

12 Fron everything I understand, they have oeen

13 holding in the wings an allegation thich was not discovered

14 during discovery on the basis of any of the i n f o rm a tion -- i t

15 is not based on any documents within the per'aissible scope of

16 the discovery period.

17 Then they are hinging that on a single document

18 they come in with at this late date and say that that is good

19 cause. We a ttached that single docu'aent to the filing we sub-

20 mitted to the Board and I think if you take a look a t tha t

21 document, it is pretty clear that it is not e ven re cotely

22 basis for any kind of good cause to support this kind of

23 a l le ga ti on .

24 I think that the re cord ought to show that the

25 fact that no documents in this area were produced by

.

1

i
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i Applicants had nothing to do with noncompliance by the

2 Applicants with respect to discovery and I didn 't c;e t the

3 impression that '/.r . Ch a rn o w a s s a y i n g that.

4 I want to make it clear that there is no implica-

5 tion to that ef fect at all . I guess that it seems to ne in

6 our filing we nake a couple of points that should be a:idr oss ed

7 by this Coard and I think that the D? pert mnt should be re-

8 quired to ans'ver.

9 One of then is why at this stage the Depar,an t

10 should be permitted to come in with an allogation without

1I support, without specificity, without sa ti s ryino any o f this

12 Conmission's rules of pleadino, and be pernitted to interjact

13 following what it seemed to no was a lengthy discovery period

14 and very clear pronouncement by the Board that we would brie

15 a specific set of allegations on 3eptember 5 and then we

16 would not expand them after the hearings on September 5.

17 Mr. Lessy was allo'ved to make an amendment, but

18 there was no indication by the Departnent that they would

19 make an amendment. 'llhy we should come in and without compli-

20 ance with the Commission rules be considering another allega-

21 tion by the Departnent, it reems to me r serious ques tion to

22 be answered.

23 CHAI R'4 All RIGLER : ?;hich rule?

24 MR. PEYt.' OLDS: 2.714(a). It sta tes there for

25 contentions made, there nust be a basis and there mus t be a

!

!
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I showing th7t there is a nexus netwaen the all,qation ana

2 activities under the license as Waterford has applieti

3 2.714(a).
.

4 CHAIHl A:' RIGLER: 2.714(a) says there nust he

5 allegation and nexus shown.

6 '! R . REY:! OLDS: I n '/.'a t e r f o r d t h e Conn i s s i o n 5 31.1

7 in a pplyinq 2.714(a) pleadinas in an antitrust contention,

8 one of the pleading requircrents und3r that provirio, is

9 that there must be pleaded by the party who is trying to assert

10 the concention, a nexus between the matter he is trying to

11 alleqe and the activities un:for the license. That is tiie

12 ifaterford Connissicn pronounce .ent acplying end interpretir c.,

13 Sec tion 2.714(a ) which was your question.

d| IA

15

16

17

18

19

20

21

22

23

24

25

.
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| !!

f'

!
#2 f CIIAIRMA'; RIGLER: My question related to 2.714

EAK/fml I|
8 t

'16136
'

2' and the specific language you were using, but go ahead.

3|
MR. REYNOLDS: I'm referring to 714 and the

I

! 41 Commission reading of 714. If the Board would like me to
, I
i i

5 submit a paper on it I will spell out the language. Very

6 specifically we are talking to that pleading requirement and

|

~

7' the Waterford -- and the nexus standard in a pleading

! 8I, context, as it should be applied under that rule. The

NI | Appeal Board in the Kansas decision came down -- in 2799
I

| 10 -| reaffirmed that in explicit terms as a pleading requirement
II

; :I

11 '| as part of 2. 714 A. It is required.

12 There has been no effort to satisfy these require-

!I

13 |i ments. That is the threshold question for the Board to reach
i

I

j 14|
before we start talking about good cause and these other

i !

i 15! considerations.
| 'l

l'
'

16 I also question in terms of procedures why we are1
|

! 17, discussing new allegations after the opportunity has been
,

! 18 given time and again for the department and all of the other

i

19 |.
parties to state specifically their case and they seem to!

!

20f each time duck that obligation and then come in at the last

21 minute after the Board said we are closi'g the door and ask
i

| 22 that the door be reopened again.

23 I will turn to Mr. Benbow and let him directly

24 respond to the other question of the Board, which is how the
! 4deral Repor'en, Inc.

25| Ohio Edison Company is prejudiced. I think it is considerably
|

|

! I
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l'
li

j! and I will let him spech to that.fm2
|!|
4

MR. BENBOW: Mr. Chairman, Mr. Smith, I think2q
h

3|' your questions, gentlemen, indicate that your focussing
I

4! on some of the things that we think are involved in the

|

5|| consideration of the Department's proposed amendment. I'm

!i
6 not sure that, as Mr. Reynoods, I'm satisfied it evokes the

il
*

7 full context that the Board must consider with respect to

4

. 8 !| this matter as it affects Ohio Edison and Pennsylvania

9[0Power Company. I would like to help the Board, if I can think

h
10 through what I see to be some of the relevant aspects that

!i

11, it ought to take into mind in considering this matter.
l,,
n

12 [ There is a deceptive simplicity in the Department on October
n

13 p 14, 1975 dropping a paragraph and a page and a half document
a

14]thatit looks like in the context of this mammoth case
||15 | isn't much more than we have had to face up to and more or
o
|

16 less why not let them do it unless Ohio Edison and Pennsyl-
1
i

.

17 pi vania Power can show severe prejudice. I think in the

18 context of the years that have preceded you gentlemen on

|.

19| this Board and certainly preceded me since September 18 I

!

20 j. guess it was, in your presence when my first real involvement-

i

l came, that the unfairness of the Department's approach be-21
1

I
22 comes readily apparent.

!

23| Ohio Edison and Pennsylvania Power have been re-

24 assured over the years in a series of proceedings beginning
i

# "tderal Reporters, Inc. ||

25 with Davis-Besse 1 and with respect to Beaver Valley and with8

!
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fm3 respect to Perry 1 and 2 that we really hadn't done anything

y

xcept perhaps we were guilty of being a member of a CAPCO
2

I

3| group that structurally in July of 1974, I guess, it was
that the Department first decided they didn't like. No. 4

l specific allegations at all with respect to Ohio Edison.i
5

!

6| CIIAIRMAN RIGLER: Who gave you this reassurance

7, to which you are referring?
l'

MR. BENBOW: The Department did repeatedly. In
8

its filings and advice letters it said we have problems with
9

il
't

10 !: CEI apparently.We have problems with some other aspects.
n

j j ]l
I

There are some practices we question with respect to them.
i

As to Ohio Edison and Pennsylvania Power they are
12

il

13 !! nly here because they technically happen to be applicants
'l

! with respect to some of these plants.end 2 j ,3

d,i

!15 !
n
i

16 3

. 17 ;'

|
18 h

- |
!

19|
''

20
I

21

22I

23

24
f ederal Repor*ers, Inc.i

2S|
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N

li
1 : s was an affirmative

CR613G
II

statement of the Department?
EAK:bwl

4
6

3j MR. BENBOW: Yes, sir. In a series of advice
93

a
F4 j! letters on which our clients thought it appropriate to
ll
i

5h rely and which accounts for my late appearance, I think.
L

ll
6 'l I apologize for that.

h

!i

7 || Our clients felt we were here as a technical
,1

P

8 0| matter. We happen to be a part of the CAPCO group.
Even

h

9 !! though Justice's position has evolved as to other parties,
:t

i.
10 it has not evolved as to us, except to mention we are

:!

11| a member of the CAPCO group.
N

12 h Excuse my unfamiliarity with these matters,

-- ,

13 .' Mr. Chairman. There is a Perry letter dated September 17,

0

14 |i 1973, where it is stated on page 3 under a Roman heading
||
,,

15 :, III, " Competitive Considerations," the end of the first
4
4

16 || paragraph states "'ihe competitive situation outlined in
i

l

!!
17 || the Department's advice letter dated April 20, 1973, on the

I

18 h Beaver Valley facility appears to be unchanged with respect
. |

19f to all but one of the Applicants, CEI. Therefore, we will
!

I

20' not reiterate the conclusions concerning the activities
i

21 of the other Applicants which we have set forth in our prior'

22| correspondence.

I

231 We weren't content to rest on these assurances,

24, Mr. Chairman, because we know the way these things happen.
ideral Reporters, Inc.|

25| We pressed ccntinuoucly, together with the other Applicants
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9
<!

'l
bw2 )h and through the good offices of Mr. Charnoff and

||

Mr. Reynolds for a specification of the charges by the Justice
2

1

3 || Department, the NRC staff and the City of Cleveland, as well
I

as the other then potential Intervenor. We received nothing.4

Il
The ironic thing is that the procedure that the Department

5
*

I

now attempts to avail itself of to treat this, as if it

i

7| were amending a matter of discovery, is a procedure which,
'

i8h as I understand it, was really suggested by them. This
i

9]
is back in the early part of this year. I believe the

h

10h Chairman and perhaps Mr. Smith have lived at least in part
k
le

jjq through that process and may remember it.

|''

12 The Department suggested the procedure and said
s a

,- 13 as long as we are filing these papers anyway, and as long as

'i
'

ja | we are continuing and completing our discovery, let us at

{
!

the tail end of that discovery proceeding, and as a part

15 |i!

16 ||
f it, put in what our allegatior.s are going to be. We

h
17 ;' needed it. We should have had it then, so we could have pursued

18 .i
Proper discovery ourselves. The way this discoverfprocess

i
'

has worked, is that discovery has been conducted againstj9;
!

20 us. Our ability, particularly, on this charge which has

21 not emerged until October 14, is nonexistent.

I think the facts speak to prejudice directly,22

23 and my remarks to prejudice directly. It must be apparent

24 to the Board that for the Departnent to be playing catch-up

fcderal Reoerters, int |ball and saying they only found out about the charge on25



1297

',|'

i

1!
bw3 on October 14 ignores what Ohio Edison and Pennsylvania

h
h2 | Power position should be in the face of that. Ten days
.

3 f

j from now I have to answer that charge they have only

- 4I
h discovered two weeks ago.

' 5b
! Less than three veaks from today I have to defend
|

61 and cross-examine to protect my clients. I wish I were'

7
in a position to say to this Board, give me time to adequately

I

8 d| the minimum amount of time necessary,and that wouldprepare,
i

9 ,| be my protection. That protection, unfortunately -- andj
t,

.

10 G

||
I think Mr. Roynolds in his paper referred to as Hobson's

11 0
i Choice, and I think it is the horns of an impossible

12
d dilemma -- we have got to have that construction permit
r

13 "

i]
on Perry 1 and 2 in the spring of this year. When I

14 |l
t

say this year, I mean the one coming up, 1976. We have to
t

15 :
'4 have that then.
!

16 i It seems to me it will be extraordinary, Gentlemen,

17 ]'if we are able to completethis process in time for that
18 f construction permit to possibly issue by the spring of '76,

.

19 given the energy demand and the final pressures that I
20,

j think you can practically take judicial notice of.
21

Certainly gentlemen such as yourselves are

22 | aware of those pressures in saying, don't begin that

23
construction. You have gone along that point and

24 committed yourselves. Don't go forward with it, because we
were,i seper m. ine.e

25,
must complete the antitrust review. What is the head in the

|
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.t

t
* i

!' | sand attitude of the City and Depar' ment and NRC staff in
l cj
;

this tc3ard? They say these things have existed for a long
2||

time. We have discovered them recently. Suddenly they become'
3

so pressing that they vill not permit us to begin construction-

4
}

until this review process is complete. None of us, withf

3.

any accuracy, can predict how long that process is to take.
6'

t
LIn the face of that it is not meaningful to say to me,

; 7

can you protect yourself against this sever prejudice by-

8
i

;

i any kind of meaningful delay? Unfortunately, that
9

|
I t

alternative is not available to me. N'

| 10 Ns_-
'

;

CHAIRMAN RIGLER: Wy would there be any delay?
J 11

i

12 j MR. BENBOW: Why?i

! CHAIRMAN RIGLER: Assuming we permit the Department
33 f

t

ja' to amend its interrogatory answer which would introduce

a new element, why couldn' t you be discovering that, even
15

as the hearings commence?16 .

MR. BENBOW: Because I'm supposed to respond to
j7.

it on November 10. Because I think I'm going to be doing a |

18 |! |
*

.

19' lot of other things. It only goes back to September 5, in |
|

|

light of the history that I have tried to trace sketchily20

and using the previous advice letters to which I refer.
21

It was only on September 5 that my clients under-
22

stood that they were significant parties to this proceeding,
23

other than in the structural sense to which I previously'

24
hderol Repor*ers, Inc.6

25| referred. It was not until September 5, other than one

i

.- - - - - _ . -- - _. . .--._. .- - . .-. - . ,-.. - -. - - . ,
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bw5 6
f

isolated incident that other Applicants said -- asked aboutji
n

to the Bureau of Pitcarin, and other than with
2 |' with respect

,

3 'i a policy with respect to distribution points about which
';
t

4 || I'm not at all concerned, other than those two charges which*

1:
came only in the early part of this year from the Department. 5

,

as part of Davis-Besse 2 and 3 advice letter, those general
6

|

7 q allegations and our general participation in this conspiracy ---
h

8(h, remember, Gentlemen, there hasn't been an interrogatoly
1

I! or request for intervention or word heard from any small9
d

10 h. system, in any of the territories or service areas of

:;

11 Ohio Edison or Pennsylvania Power.
i;
b'

12' Having heard none of that through this whole

13 course of time, right up to today, we have never heard of
,!

il
ja 4 sach a system. On November 5 we got a specification of

I!
15y allegedly anticompetitive behavior.

h

16' CHAIRMAN RIGLER: Mr. Benbow, suppose in reliance
l
il'

17 p on previous advice letters from the Department Ohio
1
!

18 !| Edison had no reason to believe it eas involved in any
1,
1

li

19 ||
situation inconsistent with the antitrust laws. But by

i

20 fi Passing the instant amendment, suppose, in fact, they were
i

21 f
engaged in a creation and maintenance of a situation

|
22 egregiously in violation of the antitrust laws. Are you

l'
i

23 saying the Department would be precluded from bringing thatI

24 before this agency, because they had failed to notify

u!croi sepor+m. recl|; |

25 h you at some earlier stage? j

1

|
|
|

|
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!
I

j! Suppose, pu'tting aside the instant situation,
bw6 0

2 there was an actual instance of a situation inconsistent
li

3 with the antitrust laws that came to the Department's

ay attention at some date after the completion of discovery,

but before the hearings?
,

e

|

6| MR. BENBOW: I'm not sure I got all the ramifi-
!
I

7 f cations of your question. If these are matters entirely
I

!.

8 || divorced from the plants here under considersation, it
4
1

9 seems to me it's clear that for reasons of the statute

D
10 1 and of the Commission's rulings thereunder, and of the

h
!!

11 ;! Board's rulings, as I understand them, it would not be

12 q appropriate for 'the Department to come in with unrelated
h

13 ] matters as these particular charges happen to be. Note

N
14 1, the immensity of the new case that this amendment suggests.

I

i

15 j The immensity of the new case involves not

si
!16 ! another person or entity within the CAPCO group. This
i

d

17 '|
would have us go outside the CAPCO group and explore

|
relationships between a competitor of Ohio Edison, the

18 ;|'

h
19; Ohio Power Company, which is itself a part of the American

i

|
Electric Power System.20

21 The Department is suggesting for us, apparently,

22 a whole different kind of case by this amendment. They areI

23f the ones who, as I think Mr. Reynolds put forth, which are,

24 in effect, the prosecutors here. We are techically the
r< derat Reowers, une.Y

25j Applicants. This proceeding has become a full-fledged

|

|
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il

hbw7

j| antitrust proceeding in which they are the intiating parties.
;

4

2 They have initiated in the manner they wanted to so do.

i!
3' They said we looked and investigated. I doubt all of the

,

Davis-Besse 1 letters and Perry 1 and 2 letters were issued

4 |I'

3h casually by the Department. It seems there are such things
;

6| even in antitrust laws as a statute of limitations, and I
i

7 believe we are working within the civil procedures and not

II

8 k' criminal procedures.
I

9 ]I Far be it for me, Mr. Chairman, to be suggesting

!

10j that this agency with some specific -- and it is specified --

antitrust authority failed to take cognizance of a charge11
Il

12 timely brought and fairly presented with adecuate notice

!!
!13 ; against the " defendants" -- that is Ohio Edison and

0 Pennsylvania Power -- two of the Applicants in this1411

||-
!

15 :j proceeding. I would not argue against that. Much of my
4
I l

16 personal time is spent counseling clients in how to comply
I
i

17| with the antitrust laws.

!

18|
Whatever charges the Department gets into

- t

19 ! in this proceeding, Ohio Edison and Pennsylva #a Power,

20 which I notice have tried to. follow my advice in this

21 regard, will be shown not to have acted inconsistent with the

22 antitrust laws.

23, Ohio Ed and Pennsylvania Power should not be put
i

I

24i to those additional burdens at this state of this procedure.

ideral Reponers, Inc.

25| We have our hands more than full, Mr. Chairuan, in the new
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!!
,

bw8 charges that were made less than two months ago onj

'l2 'i September 5 of this year.
!

Mr. Berger and myself have been full-time engaged,3j

4j other than actual court time, in this room on another
I
i

5 N pr eding. We have been involved trying to prepare expert

I

6| t stimony, factual testimony and have been prepared to give

|

7| to this Board on November 10th, the most intelligent and

factual brief we can on this matter. We should not be81
I

subjected to the unfairness, basic fundamental unfairness9
li

10] which this amendment entails, sir.
!I

jj Thank you for your patience.
i;

ES3 12

a

13 )

il

14 ||

15 !|
l

i
e
I

16 |l|
t

17'

181
1

19|
-

|
1

20

21

22 ,

23

24 1
e dercl Reconen. lac. |

-

25 \
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'i
I,

Iy CHAIRMAN RICLER: Do you have a response, Mr.
,
*

li
EAK/fal 20 Charno?
CR6136 g

i,

3 j' M.R CHARSO: I think the statute of limitations
!

4 I on a particular offense such as an agreement is really
,

b

5 irrelevant. The fact it may have occurred before the cut-

0
6'i off date after it continued after the cut-off date would

b

0
- 7d being it well withink the scope of discovery.

4
11

80 CHAIRMAN RIGLER: Your amendment said beginning

9 |dj prior to March '65 and continuing thereafter. Do you con-

J

10) tend this is a continuing violation even today?

h
-

11 MR. CHARNO: That is correct, sir,n
li
|t

12o CHAIRMA" RIGLER: Is the agreement still in
,;

.

13 ? ef fect?
'I

14 || MR. CHARNO: We have no indication that it is
!!

15 )4 no longer in effect and we would have expected that material
'l

16 || to turn up in discovery if the situation were dif ferent.
h
r

17 q We have no indication it is not in effect. We have conduct we

!18 '| believe would be explained by the agreement subsequent to the

19 time the agreement was formulated.-

I

20 |
'

i MR. BENBOw: Ne said this was not material asked

21| for during discovery. He now takes it through the whole
!

22 period of discovery and as of this morning he is deciding he
,

i

d has a 10-year conspiracy instead of March 1965 conspiracy.23

24 Will the Board permit itself to be used in this fashion?
,

* - F<deral Reporters. Inc. ;|

25| 1U1. CHARFO: If I may continue I don't think we

-
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:'
.i

F'fm2 j !' said the material was not asked for during discovery. I
i

!

2 did not receive any naterial during discovery which is a

h
3j small but usual dictinction under the circumstances.

4g The material relating to the agreement and the formulation of
;!

5[ the agreement that we do have in our possession that we are
.

b
61 aware of is dated prior to the cut-off date for discovery.

II
7h Now, as Mr. Benbow probably knows, the preparation

n

8 |i| of a civil or criminal antitrust case where the government
t

5

9bcallsthetimingandfilestheindictment, allows a more
C

10 complete preparation before the fact than an antitrust
a

11 review procedure where the Department is given a limited

12 amount of time to comment on every nuclear application that

13 ? is made and attempts to do so in the most comprehensive

ja manner poscible, relying primarily on third party state-
|

15 ] ments a:= to the impact upon them of the activities of various
b

16 applicants.

0
17 i Clearly after discovery, after being able to go

h
fi

18 ] into it more deeply we will be able to supplenent our initial
!!

19' review of what was going on and that is exacctly what has
!

20! occurred in this case. We found out about this material
't

i21 |, very late. If it should be found to be prejudicial to the
!

22 [l applicants, we have no wish to add an additional allegation.
i

11

23 j On the other hand I would commit the Department

24 to make available every document representing and referring to

ec'eral Reper'ers, lac.-| that allegation within 24 hours of any request by the25 9
i

|

|

j i
|
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a

t

4
fm3 i? applicants should this amendrent be allowed.

0
'

2 'lj MR. BENBOW: Mr. Chairman -

i

3j CHAIRMAN RIGLER: Wait a minute. I have a few
il

40questionsofMr. Charno,
b

5] During Mr. Reynolds' presentation he seemed to
- II

6 be raising the point of the relationship between the amend-
:i

7.| ment and the issues in controversy. I don't know if you
i

-

4

8h have available the issues in controversy bat I would be
3

9]interestedinknowingexactlyhowtheamendment, if permitted
b

10 would relate to those issues and which issues in particular.

11 f' MR. REYNOLDS: Mr. Rigler, if I may interrapt
h

12 f a minute, you misunderstood or misheard my remarks. I was
'l

13 [ talking about pleading requirements of 2.714 (A). My re-

i'
14[ marks were addressed to the fact that the Department of Jus-

#

Il

15 9 tice has made no effort to meet these requirements which is
|!

16 a threshold question this Board should look into. I did
I

4

17;i not make any reference at all to the issues in controversy
s
.

18 || that were placed by the Board.
|

~

19| CHAIRMAN RIGLER: You did not but it was my
!

. 20 h understanding that by implication they had to be involved.
0

21|E You were arguing --

22 MR. REYNOLDS: The relationship to the license d
!

23 activities is what I was referring to. That goes to the
f

il
24 q nexus requirement at the pleading stage. That was the re-
lec]
25 p| lationship I was talking about.

Ara hderal Reconert

I gather that you are --
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fmTk CHAIRMAN RIGLER. I oicked up that point but I
1.

4
1. thought if you were to argue that then you would simultaneous-

2 \\
d ly be arguing the relationship between these activities and

3n
~

the issues in controversy as set by the Board,is that not
4i

f

5!| correct?h|
il MR. REYNOLDS: I guess I have lost you on what

64
!\
i you are driving at. I think maybe if you could explain it

7 o,
n

'! we could get some clarification that maybe desperately needed,

8 t!
-

,

' in this case from everybody's side. I'm not sure what it
9j

U is you have in mind.
10

CHAIRMAN RIGLER: Your argument was confined to a

r
i failure of the Department to sepcifically allege in its

13 |1 pleadings a connection between the Ohio Edison activities
n
y and activities under the licensing --

14 h
a

O MR. REYNOLDS: Ohio Edison, Ohio Power activities
15 |:

!! under the license. What concerns me a bit is I would like
16:i

Il
!, to get a little clarification of what your thinking was be-

17 ?
Yj cause we are having some trouble in this case apparently of

18 ,
|I

19 s! getting a hold on where we are in this area.- i

| Now you say you are inferring some other re-
. 20:;

,

| lationship. I'm not clear as to what that relationship is.
21|

Could you tell me what the step is you have taken?
22-

CHAIRMAN RIGLER: Let's put the ball back in

I
t Mr. Charno's court on that.

24i
i

a

r derci Reccrers W. 'i MR. CHARNO: I best respond to Mr. Reynolds'e

25 |!
,

I
f
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,.

,/ 4

fm9 yqnexusargument. Our argument is that the territorial agree-

I,

2|; ment is part of a situation inconsistent and it is our
e
U

3 responsibility to show a nexus between that situation in-

i'4;| consistent and the activities under the license.
|:

5! Further 2.714 (A) talks about the pleading re-

0
6j quirement for intervencion. Here we are not pleading an

P

7 intervention but trying to provide the specificity the

t
8 |' applicants sought and the Board ordered us to provide as to

'|

9gthenatureofourcase. Your question would come under mat-

10 ters of controversy 4,5, 6 which deal with the dominance

111 of the bulk power transmission f acilities and the territor-
!,

12 ial location agreement is a perpetuation of that dominance
:!

13: to an extent beyond the boundaries of either system making
i

ja it and to an extent is preserving -- is enhancing its own

||
15 9 dominance in bulk power transmission f acilities within its

h
!

16 || own service area.
h

j7 Let me explain that, if I may. Take utility A,
t

i18 h which has a retail service area of certain circumference.

19'0i To the extent its transmission facilities are the only
I

'

transmission facilities within that area, it has complete20

i

21 ! dominance in bulk power transmission facilities. To the

1

22| extent there is another utility that could buld or has built
b

transmission facilities into that area, utility A dominance |

23|
24| can only be secured by having an agreement with the other

i.derai Reno,+,rs. inc. ]

25| utility not to utilize those facilities in any way which would
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e

i

fm.f I? F undermine utility A's dominance.
I

2] We w uld say it was a perpetuation of dominance
f4

l'
- and that it had been exercised and that would be matter of

3 '|

l'I4j controversy 4,5, 6.

I
MR. BENBON: If I may respond to Mr. Charno's

5

remarks. I would like to point out as to 4,5,6 --6;1
il

7| CliAIP21AN RIGLER: Wait a second.!
i.

4end 4 (The Board confers.)8 i:.

a

9h
l'

10:
i;
l'

I

:
,

12,
:i

13 :,

14 ;:|
i
I

l

15 L
i;
it

16 0
I
I

6

17 ,!
l'

18!
|'-

19 |l

20
1
I21i
|

|.
22 !;

o

23 |!!
|

24 o
I;

tderof deporters, fac. I|

25'

t
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1 "H. BENBa : As to 4, S, 5, I *culd li':e to

2 point out ' hen tney ' tere framed en July 25, 1974 the

3 si to :tien ' lith respect to Ohio dSison end l'e nnsylvenia

4 Po'rer as I know was as f ollows :

5 P.'e ha d n a d q ood a dv i c e letters, if I na'r
.

'

6 cell them that, iron the Departnent with respect to

7 Perry 1 and 2. Also with respect to Eeaver Valley 2.

O lie had had no petitions to intervene fron

9 any systen in the territory of uh!o Edisen and Pennsylvanie

10 Pc ter and that situation still prevcils today.

11 WE had had only a vague charge in I believe

l 's 4t was the city's petition -- of all reo,ito not the

13 Deca r tnen t 's -- a s to a conspiracy, so-c a ll o-i, anonn the

|4 CAPCO ne.Wers.

16 CHAI RVN RIGLER: Mr. Charno is saying he didn't

16 know about that at the time.

17 MR. BEtiSON: He also says that even with the

18 fact he has been alving advice letters or the Department

19 has been giving advice letters in this case since at l er.s t*
.

20 1973 or so and coing back I guess even to 1972,show blot

21 the De,oartnent has been unduly rushed by giving uhio Edison

22 and Pennsylvania Power some indication of the allega tions

23 as to it on September 5, 1975.

24 I would frankly be embarrassed to make that

25 arcument i f I we re .'Jr. Charno.
.

|

| |
| |
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I In any case, whethcr ne is 0: not, we have nad

2 no notice of this newly discovore chargo. Therefore, we
.

3 clearly have had no opportunity for discovery wi th respect

4 to it.

5 In view of the possib12 collaterial estoppal

6 ef fects of any consideratien by this Board of those ma tters

7 we should! not be pressed. i;e should not be forced or

8 renuired contrary to fundamental fairness and due process

9 to have to go forward in the defense of such allegations in

10 this proceeding under those circunstances.

11 CH AI R:li N RI GLER : '/ r . E e n bm" , suppose he had me:10

12 this allegatinn sir months or mora aco? .|h 7 t discovery

13 would you have taken in response to it?

14 MR. BE:! SUM: I would have asked for the ';in;l

15 of material I am arking for es of yesterday and I have r:ailac

10 as of yesterday to the Department requests with respect to

17 his Septenher 5, 1975 specification or charges.

18 These are additional copies. I have naileJ then

19 to you gentlemen, but I broucht them this morning in view of-

20 the way the mail sometimes works and in view of the fa ct I
.

21 only sent them out yesterday.

22 That is a mininum of what I would have asked for.

23 First of all I would have asked for clearly a

24 specification of what is this charge. It is inadequate notice

25 of it even as it stands.
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1 !.'.r . Ch e rn o s e e ms un c l ea r a s t o h ow l ~r i t las ted

2 or when he alleges it supposedly started, continued, or

3 stopped.

4 I would try to find out what the charge was an!

5 uhat the basis was. I 'tould have proceeded to ta':e th e
.

6 decostic.n of every person who had any involvement ellec'ily

7 with respact to this.

8 ile have no in fluenc ? , control or menns c f o'ining

9 access to the people or files of Ohio i;o'.ler Company. I wo'11d

10 be required to treat .hea as I would treat any other adverse

11 party.

12 'de have no rr.utuality of interest wi th .,nio Po'ter

13 Company.

14 I would have wanted to know who i t was in that

15 cc:?.pany who allegedly provided the basis f or this char ;e.

10 I assume it was no one in Ohio Edison.

17 To make out this claim he would nave to refer to

18 someone of Ohio ddison.

19 I would have ta'<en the depositien of my own

20 witness to make it clear on the record, to show there was

21 no basis for this allegation.

22 This is a serious charge. This charge, as I

23 understand it, brings a third party to these proceedings and

24 an alleged violation of the antitrust laws which could well

25 be a per se violation of the antitrust laws.
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i Given the facu this could be the basis for

2 civil and criminal charcar, I would not hava treated this
.

3 allecati on liqh tly.

4 Of all the allerations re de by the Departnan t,

5 this is the nort fundamental, sir.

6 CHAIRMAi! RIGLEo : Tnis docuTont you handed up

7 which uas called uhio Edisen and Pennsylvania Power

8 motion for additional discovery, has nothing in the

9 document itself, as I have hastily leafed through it,

10 relatin7 to this amendment today.

1I f.! R . B E:!! :n|: 'fou asked what I wculd do. This

12 is the minimun of t'hnt I wnuld have drne if I had had t:"it

13 charge back in tan sprina of this year or even if it had

14 been included in September 5.

15 CH AI R." AN RICLED : You would have asked questions

lo similar to the questions here. For example, state the

17 basis fer your sta tenent i correct?

18 14R. BLNB07: Havinq received those answers, I

19 would have proceeded to the other steps.

20 CH AI R'i All RI GLER : Those ste,os would be to depose

21 those individuals r hon the DooartT.ent identified as supplying

22 information related to the charge?

23 M R. BEMBo'/.': I would have had a conplete file,

24 certainly, of Ohio Edison files and Ohio Power files as to

25 the so-called ten documents tnat Mr. Charno is allegedly
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1 relyina on.

2 With those in hnnd, I w ould l oo:: for anything

~

3 that in anyway reinted to thT.1 and shcr to the extan t me

4 read some adverse in f er en ce from them they are not

5 s uppor ta bl e .

6 !. R . LESSY: !!r. Cha irnan .

7 14 R . S ~.! I 'O ! : .tr. ienbow, hevina joined you ra ther'

8 recently in this case, I hope you can bring me u,o to date

9 on it.

10 As I understand it, this is a case which is

11 not grandfathered.

12 ':R . B E . i U U ''' : In7t's correct.

13 119. S'iI TH : This proceedina . ust be done ;ith

14 before you can proceed with both the operation and

15 construction as the case may be.

16 14R. BE!!BOM: Yes , s ir.

17 I.!R . S MI TH : What uould be our situation i f the

~

18 matters raised by Justice were to have cone up someho:

19 during the course of the hearing and Justice decided it

20 did not went to pursue it but the Board decided in the

21 discharoc of its duties we should inquire into it?

22 Would it be vour position tha t even the Scard

23 cannot inquire beyond the statements filed September 5

24 because we are so nuch under the qun?

25 MR. BENDmi: The Board is starting from those

|

|

|

,

.
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I activities uhich relate to these proposals for licensing

2 these plants and any allegcaly anticonc.2titive activity of

3 any of the applicants, including chio Edison and

4 Pennsylvania Power that may relate to those .

5 Clearly, the Board, if in its discretion, in

6 the course o f the hearing, finds i t cores on a matter --

7 let's say thera hca been an agree..ient bet. teen -- Gn .i

8 forbid -- Ohio Edison and Cleveland Elect ic Illuminating

9 tha t Mould have some direct icpact en Davi s Ecssie 2 and 3

10 that had not previously ccmc to the fore, that you su<idenly

11 become cognizant that there minht be such an arrang=~ent

12 tha t you felt was antico7?etitive.

13 No, I don't think I 'tould be so unreasonable.

14 I aa faced in another proceeding recently 'her?

'

15 a Board -- there the Department tardily broucht alleaations

16 and that Board felt the matters there, even thouqh tardily

17 brought, sufficiently related at least prima facie to the

18 issues involvin; the licensing of the plant question that

19 they were willing to explore and go into it.

20 That Daard has not yet ruled who ther they will

21 let that evidence stay in the record or not. But they have

22 undergone a full discovery with it.

23 This is not that kind of item. I

24 1he alleced conspiracy here that is proposed to

25 be added by amendment, "r. Smith, ". Ch a rn o -- a t l e a s t |

|

P

9
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i if I can understand anythino he sa /s -- tays that this

2 cones from a period prior to the disco ery time.

3 H2 i s n ov. vnoue as to <hether it continund into

4 the period a f ter discovel y connanced. But he is going

5 out and he is coing out to relationships clearly not
.

6 related to any of these plants.

/ 1here has been no allecation with respect to

8 that. It doesn't involve any of t'.ic coupany within the

9 CAPCO grouo as alleged partners in this arrangement. It

10 goes to an outside system entirely, Ohio Power.

11 While ycu might have thn kind of situatio^

12 you cre talkin.' about and we may face it -- cases do

13 involve and unaer nodern rules of pl adinas as I undar-

14 stand them there is liberality permitted , Sut this is uay

15 beyond that.

16 I f it were to be permitted as the Board di:!

17 in the other case, they called f er a delay in the proceed-

18 inns. They allowed for adequate time for documentary

19 discovery.

20 A whole new chain of events was set off by the

21 decision to go forward on that basis. That was a situation j

22 which was more at the heart of the proceeJing than this kind

23 kind of peripheral charge that Justice is tryino to pull

24 in two weeks before the - approxinately two weeks before the

25 hearing is to ao forward.
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i "H. SMITH: ?| hat happens in this case.

2 notuithstandina what Justice wants that we think t.113 is

3 an important issue and you need *:: ore ti::a to addre ss
.

4 yourself toit.

'ih7 t ha ope ns to the construction permit5 .

6 involved and the operating permit?

7 Under what ':ind of pressure is this Bonri?

8 There are problems in this cane that I haven't

9 been able to resolve prior to hearing and I don't intend

10 to participate in a decision in this ceso unless those

11 matters are resolved.

12 If there will be en inpnssible situation

13 coning up in March or Aoril 'hich till be advanced to

14 prevent the iloerd fron inquiring fully, I eant to ';nou now.

15 l.', R . B 3 NDW.'!: We have tried to alert you to the

16 tiac situation wnich the Department is larc;ely responsible

17 for. They should bear that burden. 'Diey ha ve been 7 t

18 this game for three or four years.
.

19 In looking at the question you are asking ue,

20 you can't accept the cavalier way in which 1'.r. Charno

21 talks about catch-up ball.

22 If it is beina played, the first place the

23 Board should tJrn to is for a full explanation fron ble

24 Decartment why this case has been so innd,quately handled
|
.

25 in terms of preparing itself and preparing the Board to no

|

!
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1 forward uith it.

2 M "> . S'iI TH : This doesn't relate to my ques tion.
'

3 My question is uhat haopens to us, this case, if we'

4 cannot resolvn it in tine for your construc tion and

5 operatir.g cermit?

' 6 Fron what extent is this Board precluded fren

7 innuirina in to na tters o f i ts o'!n interest?
_

8 MR. B ENHO'/!: This raicus a fun:im ental questinn

9 that noes beyond the specifics. I "rould li%e to aivo

10 Mr. Charnoff ocportunity to respond on it.

11 M R . S'.!I TH : I would like these noints nod?

12 again for ny benefit.

13 !!R. CH AR:MFF: Certainly uncer the law at

14 least insofar as the Perrty Plant is concerned, which is

15 not grandf athered, in the absence of a consent by all

16 of the parties , that plant aculd not get a construction

17 permit.

18 That is to be distinguished f ro:r the Ferley

19 Case that Mr. Benbow was referrina to where the construction

20 permit 'tas grandfathered and thero is a deba te as to uhe ther

21 the operatina licensa is arendfathered.

22 The Farley Plant is not due f or i ts opera ting

23 license until 1977. That Board was not operating under

24 the dilemma that you particularly set up f or this particular

25 question.

1

,
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I It scoas to na thet th? only cui unce I know

2 of that is available to thn Boarti for the euastion vo.
.

3 raised has cone uo in the snie ty sid3 of tha UliC

4 proceedinns.

S 'Ihat is that in the equivalent tyoe of

'

6 situation as we have here unare there i s no ::nd.7 tor"

7 henrinn requirenent by statute, which is at the opera tir 7

8 license st10e in tha environ"untal nnd sa f e t:> s ide , ti.7

9 Ce nissic, rules are clear t ha t the only thing the

10 Licensing Board looks at are the m e t te rs tithin the

11 admitted " tters of controvarsy.

12 I t doe s not 100': beyond that.

13 There is a ratification of this type in n

14 Con Edison case waere the doara determined on an unusu'lly

IS s igni ficant sa f e*.y question the Board en i ts own can add

16 that particular contention to the controversy for purcoses

17 of evidenticry consideration.

16 That was a specific an-J narrow linitation nat

19 the Connission set up I think a year and a half ago to

20 open up that type of hearing to another natter which
!

21 disturbed the daard.

22 By analegy, even thouch this is not safety

23 one would have to find that the new issue that concerns

24 you has to fall in the category of unusually significant. |

|

25 That may not apply here beccuse that was

i i

|
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i unusually significant in a sa fe ty Standpoin t.

2 It any be that there is a tighter s tandard

3 in this tyoe of situation.

4 Given the Commission's er # sis on nexus

5 in all of its Waterf ord pleadings, rulings, I think

6 you should probably make th7 t determina tion et the cut-

7 set that there is sufficient nexus between this issue

8 that bothers you before you would reopen an extended

9 proceedina tha t mich t in fact ha'ze the consequcnces

10 tha t you f ear and 're fear.

11 It secas to me that the chird thinn vau

12 miaht do is you woula do 31] in your poner to encour~:'

13 and direct these parties, inclu ing these protectors of

14 the public interest representea by the Reg ula tor'/ Sta f f

15 and the Decartment of Justice as tell .,s In tervenors to

16 enter into ex7ctly the kind of stipulation that the "? C

17 has said is appropriate.

18 Let the plants co on line unless there is a

19 clear shovring of pre judice to sonebody in the event they

20 would.

21 In these cases if nobojy is opposing the

22 plants going on line for a safety reason -- indeed the

23 petitioner often stresses it " ants a piece of the p1,nt

24 so it is not o,cposed to lettine; the plan t co on line ,

25 why the Departnent of Justice or URC Staff woulu oppose
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1 it is mystifying to ":c.

2 In that p?rticular unusual circumstance you hrte

3 pos-ad where you ha ve co.9e across some ite1 of interest, you

4 would detarmikne i f it has a high probnbility of sinni fi canca

5 that there is ne:<us and then you also vould call all parties

6 to see if a stipulation of the sort thnt the '/'a te r f o rd

,
7 ruling has opaned up miq'it a;> ply in this situation..

8

9:,-
-

*

10

11

12

13

14

15

16

17

18

. 19

20

21

22

23

24

25
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1 HR. 5:!ITI: '..' e a r e f a c c d w i t h a orablem nni

2 possibility that I can see comino here -- in the last ore-

3 heerina conference., you said one of the p17nts nop2 full" till.

4 he loading fuel in April of '76.

S dR. Clm.JFF : Oa vi s-Be s s ? will be loadinn ruel in

6 the secrni quarter of 1976. To av knowled'a it is Junn ist.

7 I don't believe I said April.

6 M 7 . S '. I T ! : Is there any nossibility our de cision

9 can be eut and any appeal considerations disrosed of by that

10 time ?

11 ! M . C' U.P f. W ." : !o , sir, I don't balieve there is

12 any real oossibility. As I understerd hov cvery other enti-

13 trust cas before the 1:9C has oroccefed, I don't t h in': t!.2 re

14 is a ghost of a chance that the Eoard uill have an initi'l

15 decision out and there will be no chance of an Appeal ;oird

16 decision out by that time and no chance of eny judicial r a-

17 lie f by that time.

~

18 Let me carry this forward. It is for that rc7 son

19 that we have undertaken, without any success, to obtain the
.

20 kind of stipulations that the Connission has countenanced.

21 Pie have obtained no indication of interest by any party in

22 this proceedino to relieve that situation.

23 I might also in-!ica te this has been behind this

24 whole prccess nou for as long as it has gone on. L:e hev had

'!c have not scoqht to appeal th e11 even25 rulings adverse to us. .
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1 on an inta rro~;atory basis, bacausa we have been conf renta-

2 tit.h tne situation of plant sch-lule.

3 au have noci r e a c h e': the point there the alont

4 schedules are real in terns of construction of Jerry cnd

5 operation mnd fuel loading o f Da vi s-3e ss e . .|e hava no/ como

6 across a situation * hare we h.,ve n Mad s m ci fi c c^nt' '': ions

n- have never br37 co'ina in in deptenbar of this year which

L even thcuch te requested them nnnths and years ago.

9 I tras just at an oral nrnument in this ro,! last

10 woo:e *!!th an Appeal en'ru on Kans's Gas av Electric '- -i t:' : t

11 Appeal 6c're said th,t ther, is nn cuestion, at l e a s t. in an

12 an ti trus t c?ca, even i f 'te are careless escut app]"in t r. '

13 2.714 rules in the anvir'. rental end safe:'. side, tan i r.

14 an antitrust case where te con't h::ve sa f e t'/ issuos,'mu're

Ib obliced to cive that specificity required.

Io MR. SMIT!: I 'nnt to no t thi s i n con te xt . ~hile

17 you are on this subject, could you address yourself to your

18 paper of october 21, on pace 7, iten 0? You say in th'

19 Davis-Bosse Unit I antitrust proceeding, fer exaaple, the ? "M

20 waited a full 2 years 'fter the filine of Ap?licant's response

21 on the City of Cleveland's petition to intervene. .:o 7 cod

22 axolanation has yet been provided for this action.

23 Other delay tactics -- this to re indient,s that

24 you're su7 esting tnat the auclear Reculatrry Co'nission :m

25 bean involved in delay tactics. Did you intend that? re*
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1 you su:;.;estina t:m t the Co~ission as a Co"aission is 7n7n 0d

2 in a deliocrate deleving erfort?

3 9. 9 . CH W.DFF : Let "e recite the history of 2 years.

4 . R . S '. I 1 : : Could you ans'ler that?"

5 '!9. CH AD10FF : Yes, sir. 'e received the ,c,tition

o to intervene in Davis-Sesse in July 1971. Tnere follo o

7 requests for tim 7 t'y the 'i e .;u l a t or y 3t e f f t o an s ?!a r ta' t"

8 petition. In eacn core there see.:cd to be some hope :' ". s e
'

9 th,t non e thin ) could be done about that.

10 dnch one uns taken in good inith. '|c consented

Ii to a few of those delays. Finnlly the St'ff fil~ its a "v o-

12 an'i the n 7,i 3, aybe there ou- ht ;o e anntM r -!alay "'caus'

12 there was ,n on ;,in~ FPC proceMin- 'n' t:i e re f or e , . :~: in :, :ne

14 onnoin, FPC proceedina wou]d resolve the antitrust allear'.lon

15 male by Clevelnnd.

16 ihat FPC proceeding fsund on tne besis of no

17 evidence ceinq put forth by the City of Cleveland, found no

16 evidence of an anticompetitive oosture bv Cleveland Electric

19 Illuminatino Company..

20 b'e heard nothing fur the r f ro" th e Sta f f. iher,

21 "t a s then a res tin'; held 6 or a mon ths 17 ter a t the J to f f 's

22 request t:ith the City which ' ins then repr3cented oy nther

23 counsel. 3.s I recall that meetin" t och ola ce in about

24 March of '72.

25 In " arch of '72 the City of Cleveland ' ras asked to
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1 file certain paoers within 3 tee! 3. That tlne peria l ant

2 by. !. o p ,:] e r 'ta s filed.
.

3 There res suMcouantly a change of counsol y the

4 City of Clevalnnd. Ther e . ras alle,, tien nnat someho- v other

5 the Steft concurred in the delay. The Stafi told us .. o: /
.

6 ne ver concurrea in that 021'y res:,ance.

7 '1 hen re had Toro delay renuests by the St ci to

8 cooe ' tith tnese onrticul,r n t te rs . D en finally after con-

9 si'ic rable pe riod o f t ime , the Sta f f reef firne-i its c arlior

10 reconnend7 tion tn,t there ou7ht to be a hearing.

I1 In ny vim * thero ins no ro cr '?n Atien in iP"11-

r.he Departnant or Justica.12 Besse I a

abcut the c r 11 ~ .313 ?!R. S !!'1H: I'n n ot conccrn -

la be tween tne adversary parties. I'n concernac1 about saur use

15 of the ' fords that the stuclear acculatory CcTnissi n ::_ad 2

16 years to rule on a petition to i nt e r ve ne .

17 : R. CH AR :JFF: 2-1/2 yo:!rs. The rulina 'asn't

18 nade until ". arch 1974.

19 liR . St.!I TH : By the Board.-

20 !J R. C IA R:10?r: The :':uclea r "equl a tory Com i ss ior.

21 didn't assign the cuestion to an intervening boerd until

22 January 1974.

23 f,t R . S'f I 'iH : I tiond e r i f you ' r e -a':i n n a scaci,1

24 point that we should be cocni7.3nt of that. Ycu're chart;in-

25 the Connissioners as Connissioners, Bosrd as a Board, or

,

l

1

._
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l Appeal c o a rd a s a n A pp ea l t'. o 7 rd o! doinq s c ac thing hcr n that

2 I'm not atare of. ;!nat's ha ppenin; as far ns the ad.%iicators.
.

3 "R. Char:upr: Yn e re is no c11e :ation agai 1::t the'

- 4 Appeal board nr Licensing inard in this particular paranr7ph.

'ie have other concerns with the Licensing Eonrd in this case,b ,

'

o but that is not at issue here.

7 The conduct of the .::iG Staff, to70 the r wi th the

8 the conduct of the ucle,r Ecqulatory Cornission,*:hich had

9 before it ? apers for many months before it even assica.>d the

10 case to an intervention boarc, then viateJ frco scae norspec-

11 tive can caly be d scribec as either terribly neqlinen L or

12 a deliborate posturina of tn" case so tio ' ppli can t' ~, t. i c e

13 otould have run to a point rt.:ere we ern no'" a t a si tua tion

14 where we are prejur! iced in our ability to totally prepare

15 for the case in the w3y ve would l i': e to : 10 , takin<j all the

16 tine we need for it and prejudice.i because that plan t,

17 Da vi s-Be s s e 1, is likely to si t idle no na tter 'ha t to do

la unless the Com::lission deter ~:ines :2 h a ve the authori ty unr'ar

. 19 Section 105 C-8, that it has the authority to grandf ather that

20 plant.

21 MR. SMITH : You have nade an extremely serious

22 charge. I think you should consider the significanc' of that.

23 MR. CH A.TMFF : I have no doubt about the charc:e es

24 to the total negligence in the posture of that case. I am

25 ccreful in saying I cannot necessarily charge there was
.
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I willful establish?ent here. In the acerc7 ate, I th i n': if

2 one Icoks at the record, I don't ':nou cl :mothe r c a se , an ti-
.

3 tru'st or anything else where the Conmission has sat on c

.

4 petition to in tervene for 2-1/2 years.

S MR. STITH: A.s a ta c tic of delay.

6 Mi?. CH A.lih0FF : I say to you it is neglinence or a

7 ta c ti c.

8 MR. S .t I Yd : I wish you would ediress yourself to

9 your paper, 1 cok a t i t , read it and decim ii you in tend to

10 say and imply that is said there. That to ne is a serious

11 concern end if there has been a thread or adjudicators of

12 this case delicerately tryina to i'> lay you and put ymi in

13 tha t si tus tio, hich is 'that you're succentina --

14 MR. CM M? iUFi: : I cannot a llege 'vi11 fulness in this

15 connection. I have no doubt about the neolicence associetce

16 with it. There was no other way to characterize what did

17 transpire when one looks back at the situation we have been
.

18 in. |
l
,

~ 19 It is not because I didn't ask the Staff to get
.

l

20 a decision out of that particular Connissicn. *!e called them

|
21 reaularly to please cat a decision out on whether we would go

|

22 to hearing or not. At that tine we thcugnt the plant rould

23 be ready sooner and we were increasingly ccacerned.

24 I know of no other case that has a situation as

25 Moeful as this. ?! hen the Joint Committee en Atonic Energy



1327

can7

I thought that the proceeJin7s would proceed e x pe di ti n'1s l y , I

2 cannot vivi it oojectively and s a ', I unders tand wh at n 7ppene d.

3 MR. SMITH: Yna one point you na::e is that there

4 was a conscious e f fort --

5 MR. CH AP. loft-: I have said no explanation has

6 been provided. I an not scying there was any willful*

7 deliberata ploy.

8 MR. 51IiH: Then you sn" other dalay tactics.

9 MR. CMARHJFF : Tnere has been delaying tr c ti cs

10 in this. If you're trouoled by tne word " tactics" --

11 MR. SlllH : I'm troubled by other delay t1ctica.

12 MR. CHAD:'ad: :e '. rill reword it.

13 MR. S11 TH : You already explained you didn't naan

14 that.

15 MR. CH ARN0FF: I meant otner delay tactics follow-

16 ing the introductory portion of that sentence. In the remain-

17 der of that paragraph we view as havino as part of their
.

18 inuent the delay factor, yes, sir. I do not mean tha t as to

19 the first part.

20 As to the first part, I don't know why it happened.
.

21 I don't have a record which be tter decenstrates negligence

22 in the aaninistrative process.

23 MR. S !ITH : You disabused me of a wrong impression.

24 My reading is that you were accusing an adjudicator in L:{C

25 of participation in a delay tactic.

I
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1 "R. CHARJUFF: We have not accused any adjudicator

2 in 4:RC of delay tectics. If that clears that up, I eT plaase d

3 to do so and to have the chance to do so. It is intia terial c f

4 the issue before us in terms of tha posture of this p7rticular

5 situation we are all in.
.

6 Whnt has mystified T.e, "r. Sr.ith, is that 'te

7 have regularly made requests of tiie other nnrties, including

8 the covernmen tal s ta f fs , fer exactly a legitinate out tha t th9

9 Commission has provided and .lhen I have made that retuest on

10 the record, I'n greeted with a motion to strike it. " hen I

li have cade it indirectly, I get no respenso ehntsoever.

12 That nystifics "e and I nust say wa don't under-

13 stand how that is consistent with any public interes t that

14 this or any other public acency is supposad to protect here.

15 CHAIR'4AN RIGLER: "r. Charnoff, you referrod to

lo other concerns with the Licensing Coard. ":cre those concerns

17 expressed in the pleadings filed to date. Do they relate to
.

18 evidenticry rulings, et cetera?

19 MR. CH AR!Iut'F: We have objected at the outset to

20 the lack of specificity of the contentions and our record is

21 very clear with recard to our distgreement as to the way the

22 matters of controversy were defined at the outset. /|e ob-

23 Jected strongly. We objected later as to the use of that as

24 reasonable parameters for the discovery that was coniucted.
|

25 When one l ooks a t what "te got a t the beninninc in
i

1
.
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I the form of the Licensing Daard's prehearing conforcnc.e order

2 number 2 and when one beains to compare thet with the specific

3 allegations that began to come in af ter Septenber 5, one caos

4 a trenendcusly broad chas' between the 2 carameters.

5 I can only refer you to the record of the hacring

6 last Thursday where that particula r Appeal Board made it
,

7 clear they wanted specificity of both the allegations and

8 the relie f requesteJ from a petitioner to intervene before

9 they will grant that petition.

10 Me have asked for relief here and all we got is,

il "'7e will give it to you a f tcr discovery. " .|e are still fait-
'

,

12 ing for it.

13 CH iI DM i:' RI GLE:) : "y questien la s concerneM -ti th

14 the Licensing Coard. Your concern rela tes to the rulinis

15 with respect to the specificity of the allegations.

16 I!R. CH.ip'.uPF : That is not the end of it. If

17 you're asking for the string, I will give you a strin'.

18 CH AIRM i:' 7IOL79 : I just want 1 listing..

19 |'2. CH/ 'i:iFF: I .zill give you a good listing no i
.

20 and I will file a further list with you when I th i n't about it

- 21 more.

22 This Daard has determined that we neither have

23 the burden of e;oina forwarc' nor the burden of proof. Yet this

24 Board has insisted te put forth our expert witnesses at the

25 sene time the other side puts forth their expert witnesses.
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i The not result of that is .: hen we get 30 days to

2 prepare for cross- xamination on the other aide's expert !i t-

2 ne sea, t:ny pt perha.as 3, 5, 6 nonths' time to .nrepare cross

4 on curs.

5 I'n concerned with the doc'rentation that ue have

6 to provi'fe on 'o v e m'a e r 17 an i the ."ay of disigna tion of

7 docua ntation for the snne rerson.

n. m. - . 9. m.,,,...n n. 3,1 y , m.o I t .s. .o v .. t

9 'M?. C:1? D"JFF : The desianaticn of the witnesses

10 at tha t point in tina. I am concerned that this Ocard les

11 uillinJ to recmynize -- maybe -l e ' ton't sny it - the question

12 of 3r a p atection of the Staff's witnesses. .e htys no

13 idea hoc to prep.~re for that. Je are to Jct that on

14 : ovenhor 17 and .]o to he.1 ring on !ovenher 20.

15 'J|0 1111 anticipa te orotec ti ve orders. ':e will

16 probably have to debate that. I don't know how to nrepare

17 for crosr-e:camination on tha t ' ind of si tun tion.

18 C:' \I R:! A?! 7I GL3R : Is that the end of the strinn?

19 MR. C'I AR'!aFF: These are the ianediate areas.

2C CH3.I 2'! A" RIOL5? : Those concerns relate to evi-

21 de ,tiary cr procedural rulinc;s of the Loord as to which you

22 have expressed your comition on the record and the ,: card has

23 subsequently rulact.

2.; "R. C:i AT'?.JFF : They do not go to any allegation

25 that I have nade in this particular paragraph 9, cuestion of
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I delay. I havc not attritzuted that to this _'onrd or m,y other

2 adjudicirory ho"y.
.

"

3 C:i AI; 't U: RI riLEP : |ty cues tien 'tas not in th e sane

.' 4 ve in as l'r . Sn i th 'r . I ' tan ted to find out .ihat those enncerns

b Jere end be sure they uerc concerns the Socrd has a:!.1: snad.

6 You're 3rying you dicagrev : lith our rulinjs 7nd our r:sponses

7 and our cosition. You have had your arounant 7nd .ta havo

S n a r'e our rulin-c.

9 . .D . C'i U"|0?i; : That's correct. I ',ta n t yo u t o ':n c et"

10 th 2 not ranult of all of this is ordering on the abro-" tion of

11 our due 11rncess.
v

3 ,'
e t

1Oav

14

15

16

17

la

- 19

20

21

22

23

24

25
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#7 11 CHAIR.1AN RIGLER: I will take Mr. Lessy next.
SAK/fal U

CR6136 2j MR. BENBCW: May I supplement? There are particu-
!!

3]larconcernsofOhioEdisonandPennsylvaniaPowerthat
b

4j go beyond what Mr. Charnoff said.
0

0l CHAIR'1AN RIGLER: Mr. Lessy.
h.

!.

6 |j MR. LESSY: Staff is reluctant to
Y

7hinjectitselfintothiscontroversybetweentheDepartment and
h
!!

. 8! applicant particularly Ohio Edison substantively but we would
.i

|

9::' like to make a few comments.
K

IO L Firstly, the October 21 pleading of applicants
'!

I I ,dparticularly page 7 thereof and other pages, as Mr. Smith
!12.; has noted makes a nurber of specific charges. Paragraph
!

13 ? 9 indicates delay taccics. Paragraph 9 part 2, also indicates
2
PI4d intentionally conducting depositions for delay. Part 3
h
F

15 thereof recommends or refers to charges that the government
't

16 Ii was repeatedly extending filing dates. Subparagraph 10
4

t

17 0| charges the government with concerted effort, which is, of
*-

4
18 course, meaningful in antitrust and other context to push

l
i.

19; the hearing back.
!

20 Generally we would not fall down to answering

21 there charge by charge and I'm not. I'm afraid what will

22 ; happen is if we don't six months from now before the Joint
i

!

23 | Committee on Atomic Energy we will be charged with not

24 |I
|

| responding to these charges. I categorically deny any and
F deral Reporters lac.i|e

25| all charges on behalf of the staff. We will be pleased to

I
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fmj/ j address them specifically at the right time. The Board will
h

2 recall, expecially with respect to tying the delay in with
I

3 the September 5 problem that the hearing schedule was com-
4

I
4;j pletely disrailed in December of 1974. At a pre-hearing

-
II

5h nfer n in April f 1975 the schedule that was in dis-
li

'

6|| railment staff moved to terminate discovery and to set a
|

7d date for hearing. When it Cal! forward with that it got
'i

all parties n-board but,the Applicants and presented theBoard8
a

9 with a joint front.

h

10 0 In connection with that particular pre-hearing
l'
o

jj]conferenceApplicantsaskedforrelieftobespecifically
!

12i advised as to the nature of the case. The Board ruled that

13 on or about September 5, the parties would advise of the

ja, date of relief, with specificity. They never objected to
i

il

15 that order in terms of the timcliness,to my recollection.
!i
'l

16 !j Now, in October or November they are saying that
il

0 there wasn't specificity or notice as to those charges.j7
I

l-

18 q I would also like to point out that Applicants --
i
r

. 19i that the discovery, request for discovery that went to
F
'l20 h all parties including Ohio Edison went out in August of 1974.
!!

21pNow, presumably Ohio Edison knows what is contained in the
'li
l

22 documents they produced that is meaningful from an antitrust
3

23 i standpoint.
I

24 |I CHAIRMAN RIGLER: We don't need further a qument
Federol Recor'ert tec

25 p on that.

|
i,
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fm47 1] MR, LESSY; I would like to point out with the
:I

2j Perry 1 and 2 discovery that went out in August 1974 sube
1

3 sequent to that there was Davis-Desse 2 and 3 discovery,

h
4 h Staff was not discovered in Davis-Besse 2 and 3. No inter-

"

i

5j rogatories were asked of staff in Davis-Besse 2 and 3.
*

!;
'l

6 || No depositions were taken of staff in the Perry or Davis-
0

-

7 d Be;se proceedings. In the Perry proceeding staff produced
h

h

8 p overything it had in its files. Some of these documants
I.

9 9 which it produced related to field investigations of staf f,
2

1

10: expert witnesses relating to the case in chief, No deposi-
0

11 tions or further discovery was taken with respect thereto,
C

12! CHAIRMAN RIGLER: I don't think that is neces-

13; sarily germane to anything we are considering today.

14 MR. LESSY; There is a motion Mr. Benbow has
!i

15 handed out today --

?16 j CHAIRMAN RIGLER: We will address that subse-
I

A
17 quently. The Board hasn't even seen it yet,

18 'd MR , LESSY: I would just like to point out the-

li
I

. 19 )Id,filingwasmadeSeptember5withthosecharges. It is now
i

20 October 31 and almost two months have elapsed since the
,

21 || request for discovery. In terms of the point Mr. Charnoff
1

22 ] made with respect to the precedent and the cases on the
t

t

23 h other side of the fence here, health safety and environment
4
li

24 i cases, and at what point new charges become relevant, my
4 cae,oi R, wen. I,e.(;

25] recollection is that recently in the Indian Point Case the
p,

'
.

.

_.
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!t\fm5 Appeal Board permitted intervention even after hearing because
.

2 of the charges being made or the questions being raised by
d

an intervenor. I don't think there is an antitrust ruling3

b
4 !! with respect to this in this Commission and I don't think

|i

5||thereisasstrongaprecedentashesuggestedwithrespect
h

6htotimelinessoffilings.'

il

7| Davis-Besse one date in terms of a request for
i

V
-

8|| post-licensing antitrust review -- Of course, the main mean-
i
ing of the statute is pre-licensing. Waterford says if all9

f
!

10 ! parties agree you can alter that and conduct post-licensing
I'

jj[antitrustreview. Staff has taken the position that it would
6
S

12!; be willing to go forward with post-licensing antitruct re-
i!

13 ! view if Waterford is complied with. We have brought this
,;

jahmatterupwiththeDepartment of Justice and city of Cleve-
!!

!

15 || land.
Fi

16 h As to the charge that there is an intentional

!!
17qdelaytopushback, it is not consistent with the facts.

!

18 CHAIRMAN RIGLER: I think we will conclude argument

|f

19 '|| now on the Justice's motion to amend its interrogatory|
-

I

20 answers.
.

MR. BENBOW: That does not mean we have gone on21

to the other interests as far as Ohio Edison is concerned,
22 y

I,

23 the peripheral charges with respect to severe deprivation of

||
24 || due process.

s
s - T deral Recor*ert 'nc. pi

25;i I am concerned about some of the questions that

1

|

i

|

_
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1 were raised. What may happen in this procedure is the Board
..

p

2| may lose sight of the fact that after providing 300,000
'l

3] documents or thereabouts, as I understand it -- as Ohio
I

4|i Edison's part at a time when there were no specific charges
,|:

S i| with respect to it --
!i
o

'

6;l
l CHAIRMAN RIGLER: The issues in controversy were

'

7 ;s framed in pre-hearing conference order number 2. At the Aprilj

!
8 1975 pre-hearing conference the Board indicated that it

!i

9 ( heard your argument, Applicant's argument about specificity

10: and it was satisfied that the issues it set forth in pre-

11 hearing conference order number 2 were sufficiently specific.

n

12 ( Nonetheless, in deference to the Applicant's

13 , request for greater specificity we required the other parties

14 h to take the additional step of filing interrogatory answers,
b
'

15 j|lamendments or a statement of the case so at the conclusion of'

16l discovery and af ter all the facts were in, the Applicant
!'

17 |! could be further advised as to how discovery materials re-
'l
'

- 18 'l lated back to the issues in controversy. And the state:aent ofi

l'

19'| the case was supposed to address each of the issues in
.

|

20 | controversy and again we had argument as to whether or not

21 |i'| the other parties complied with that requirement.Once more;

!22 !h; we were satisfied they did.
'l23 You have had your argument on specificity. We are

24 aware of your position. I don't find it fruitful to go
-i darcl Repor'ers, Inc. {4* t

25! back into whether or not there was sufficient specificity.

i

|

.
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E

O O
f md ' 1[ MR. BEMBOW: I'm talking only from the viewpoint

4

2hofOhioEdisonandPennsylvaniaPowerandwhethertherehad
l-

3hbeensufficientspecificitypriortoSeptember5of1975
p

- 4 for us to have notice that woud permit us to pursue ade-

|i
,

S i| quate discovery prior to that date. As to those two

6/ Applicants, Ohio Edison and Pennsylvania Power, there was
11
i

7 no basis on which to pursue discovery and with respect to*

b
8j their prcposed amendment as of October 14, that is even

f
9 4 more the case.

|

10[ CHAIRMAN RIGLER: The next item I want to ad-
||

11 dress is the protective order, which the Staff may or may
i|

12 5 not be filing with respect to its witnesses. If you do
C
!

13 ] intend to file for such protective order and we are not

k
14y encourageing you to do so, but we did indicate we would re-

n

15 ceive a request for such an order and consider it.
li

16] Get it in in the next couple of days. I want to get a rul- ;

a
17 ] ing out of the way prior to the hearing. We are contemplat-

0
18 4 ing another pre-hearing conference on, I believe, the 17th.

' Y
i19h I want to have that resolved by then. I want to resolve
il
!!

20 h it as early as possible, particularly if the Applicant wants
i

21 to make response.

'22' The next item is an exchange of letters between

23 Mr. Hjelmfelt and Mr. Reynolds, relating to the city of

24 || Cleveland's request for materials underlying the testimony
federal Repor*ers, lec.f

25| of expert witnesses submitted by the Applicants and with



h 1338
.i

l'' |

fmy/ '\ 1., the consent of both parties that we have agreed to treat
i

l'
..

2 || the letters as a motion for the production of those mater-
li
l i

3 ;! ials.
n
H

4 i| Mr. HJelmfelt.
- !!

5 MR. HJELMFELT: The matters that you have discussed

n.

6i mentioned, raised by our letter that went to the underlying
i

i

7;! documents behind the testimony of the expert witnesses,Mr.
6:

8 I, Lentz and Mr. Caruso, is contained in the motion which we
t|

9: are filing today and which I hand-delivered on the parties

10 in this room, entitled " Motion of the City of Cleveland to
,

11 ( Reopen Discovery." This mction in written form includes
i
h

12 ( other matters which I would not propose to address at this

13 ( pre-hearing conference because the other parties have just
9

14 |l seen them this morning. I would like to speak to the matters
6
b15 j covered in my letter in which I requested certain back-up
i

16 0 material for the expert testimony of Mr. Lentz and Mr. |
h
h |

17 h Caruso. Mr. Caruso's testimony is technical testimony, '

I~

Jh going to the feasibility of the city of Cleveland's con-
i|

. 19 i structing transmission lines of its own to Pitcarin, and I
I

20 believe it is Ohio Power. The argument, of curse, is that
-

\

21 f there is no denial of coordination if the city can con- |
|
1

223 struct its own transmission lines, no monopoly power over
l'

23 ]1 transmission if the city can make its own construction of

24 h transmission lines. The reason expert testimony is filed
a- Ndera Repor*,,s. inc. gr

25 |~ early is to permit the parties to analyze that testimony

:
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fm9 1 and thus be prepared to make meaningful cross-examination
1

2 h in the shortest and most concise f ashion. In order for
0
'i

3j that to have any validity in this case, it is necessary for
!!

40 the parties to have available a copy of the study and the
o

|t

~

5j work papers, which underlie Mr. Caruso's testimony, which,
l'

6 in effect, simply states the conclusions reached by his study.i

!!
7;!Accordingly, I wrote that letter on an informal document

a
!!

8d basis. That is the sort of document request, which is
0

9y routinely filed in other administrative agencies.
r,

l'
10 || Certainly the Federal Power Commission, to obtain

di

11 [ back-up material for expert witnesses. They are routinely
d'

12I complied with. I was surprised this was not. Be that as it
1:

13 [ may, I think the Board would agree that certainly at the time
...

14 Mr. Caruso takes the stand and subject to his cross-examin-
i,

151 ation the documents and the matters he relied on and the
h
i

16 | data that is the basis for his expert testimony must be
i

il

17 |1 made available to us. To have meaning, that information
*

I
18' must be made available now. Otherwise, we will have to have

li
li

'

19 a recess to study it after the hearing starts. The same
i

20| sort of process has been followed in the Farley case, which
1

21 I notice the Board is tired of hearing about, but everyone
t

22 |j is citing Farley and I will cite it.i

l'

23| Applicants in the Farley case are putting on the
I
I

h

24 |i testimony of an expert witness , Lawyer from Alabama and the
eder,l Reper'ers. Inc.

25| Board has directed the documents he relied on, background
I

|
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I,.
documents be furnished to the other partiec 30 days prior toli

n

2|| the time he takes the stand.
li
L

3 aow the other party of Mr. Reyncids' response withg

- Y
4 respect to Mr. Caruso was we had six months of discovery or

b
- 5;; however many months it was, millions of documents, numerous

!!
6|| depositions and we should have beca able to get all of our

- !!

7 |!| discovery then.
l

I
I

8| If we tried to discover that then they would have
:i

9h claimed work product. For all we know there wasn't any such
I
,\

10) thing. When we did attempt to discover matters relating
;,

ll? to the ability of the city to construct transmission lines
I

l' _ aas objected to en the grounds of relevance among other

!'
13. things. It is getting into those other matters that shows

4
l!

14 we did try tc discover this sort of thing which I won't

15 address now because the Applicants have just seen it.
A

16 !| CHAIRMAN RIGLER: With the questions on the
li
h

17 j' depositions answered, objections posed and answer was given.-

i

-
18 'i Is that correct or not?

n

i

19: MR. HJELMFELT: In some of the things answers were
-

I
|

20hgivenandsomewerenot.
t

21 CHAIRMAN RIGLER: I'm talking about the questions

I
22; related to the city of Cleveland's construction of trans-3

Il
'l

25 ',i mission lines .

24 ]h'l MR HJELMFELT: Quite frankly, I don't recall spe-
Ace fedetal Recor'en. Ire. j

25 !' cifically whether en deposition answers were given in all
|

|

!
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f

y'| respects on thatfmlD issue.j

CHAIRMAN RIGLER: How about Mr. Lent 2?2

3' MR. HJELMPELT: With respcet to Mr. Lentz, Mr.

41! Lentz is an employee of ECAR and his testimony basically
|i
traces the history of ECAR and CAPCO. He starts with a

-
5

1
6|1 short status report on the situation cf the CAPCO Companies

in 1964 ---

7|
'l

8 !!
MR. REYI; OLDS : Maybe I can chorten this a bit.

',

9hIhaven'thadachancetoreadthemotion, but I think that
I!

!10 ; Mr. Hjelmfelt's point to the ef fect that before the
!

jj expert witnesses go on the stand some opportunity should be

Y

12 given to examine the studies a reason'cle tira' There have
P

13: been studies reference in the expert testimony that the,

'

?

y other parties filed c: the Applicant::.

Il

15 !! I am willing to enter inta an arrangement with the
n
'i

16 | other parties to the exchange of any back-up material refer-

17 enced in the expert testimony 30 da3s before the scheduled
-

i

jaj witness is to take the stand. We w:.ll be willing to enter

.

end 7 19 I that kind of an arrangement.

-

20
!

21
.

226

[
23'

24
%e Federcl Reporters, Inc.i

25|

|
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e d avl

I ' h' . "E L"r ~ .i LT I personally nc"' no rotlen ith

< t h:'' t frcn nur standpoint.

. I t.,u l i s ay th ! n : I*,nt to rosconJ to an 3ra r:nt
'

4 th't L 's " 7 p nj ? that th, fact thc t 3-clic7nts nave file

S testinomy 9ni*.;17t not, ns"be'3 or / ncnths before ve ^t

6 to their 'titq,rses civ:3 us se9a i n orc'i n.' t e a a van tn 2.

'l 'uc i of this t i ~ e *la till be ti''' u? in tri'1,

n anl it will be . ary dif ficul t to ' o long-rrnna trorP r3; rin-'

9 crnss- a11a=.cien.

10 C:4 s I'' M 1'IGLJ : It in the Eoirci's inten Jnn to

1I m,%e :11 the i n f orr., t ion s 'e-i l able to all ta2 p,rties

1 :- ru f ficio"tiv in '!vanc, en ;hern till be y arejudico.

13 ih? lact one p'rt" cc-'s 7 tte r an nther car"' /s

14 no apr iren t <!is 7Jvan tale tn the lateceror.

Ib ' ' ii . :F L".2.I LT : f.s to ' r . F'evn,1d s ' s ta t a l a n t . I

lo h=.ve na pr ob l e'.t . Un that basis, I thin'' nur prcola'- ',

17 re s ol ve d.

10 M*. I L ' i : 71'?L F : Does th a t no t o the Len'.2'

19 n7teria] ns weil as the Caruso nat 2 rials ?
.

20 1R. W Y"JLDS: I propo.en that no to all ernrt
.

21 testicony nnd all studies and docu ? qts ra ferenced i- the

22 enert testimon" hv. all parties.
.

23 C:!/,Iir' A:? .7I CL2il: The documents .i r . Lantr uan

21 or identified zill be neda a va i lable .

25 '7. Riif::uLD5: 30 days prior to .is e.opearanca.
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i " r. > . T . o" .'. '1' .- I ., r f - . a t t. . s. o. n. . e. C [ . ~-1 n , b. , n_ .e. a .-) 'J .1. ;. . i . O .1.s .3

.. . . . e .

2 il l ' S i. * i i 7 'i ar0 i n ' ' i S t ^ '' c 2 , 1nd t. . i r c i s n o T 0.13 G 9'

3 tC 3 i '. rn F.h o * [c> r t'!1 or u r30 'i ' 1 t.13 .

4 C'!. ! : '. IIGL: : ihnt : t ri' .i n ''a 1c -1 reann,'blo'

.

5 Onli ti n:' . .|0 t' r a t r fi n'1 i9 ^t a '. T 't frn1 th? Olr3n t Of
.

O S' e tri ne .
.

1 ia ..t e. n. , .J 1 . . ,., 1 p. . n. 4 ,1.n:a,.e. c, T ,,..,e
. ./ , ..2 . s , . .

r._.

.

+ .

s .s.), g .1. 4 g. 3 r ,F. ~3
-

i

, ) m. r. . . n. ... . {q .3 r , t , r to a7 'v.< . .s. A l m e, vo i ,_ q. *( e
. . . .

*
u.s ... . ..

.
, . . , a . ,, .;. e h. T e e. 3. e. ;. .1 i +. .e ..,e.,.4uc., r .,.1 1. , ,.,.i 19 1. 41 n ,c,,..-...- -

-

. . . .s v 3 , .,. .

I *r ) .4ci . .y a. . 3 , . . ., . . . ,

. .

I1 In. " . . . . . " , .d ' " ci ' ~1 i r ,oic". . t ,". '. < 'u ^. r i '.1 , 1. . ' _. . . . . . . .

* % Tr # , . . - . eg
.

.,,3 L, ,, n. T ., 4 '. . , .j6^ ., I. u.
g f , 6... u n s .g ,,.3 '. n ,.1 3 11.

. s I .,
,,, . .

... . . A wv. e-u..a-

'c . i 7,.,,.n
.r c.i :' . ~ .. '. i..e,..i, . , , , , - ,

1 ..
v -", .. -..n ,- >m. > > , u. .. .. .

4 r ' * ,1. n. 4 . %. a. .f j ,7 y .3 (q . r .3
. 4 .** n .I 1...S 6 *

7. . . ' . , , t..1. . 3 .e.] ~g| .', e* . i .3 u 1. . m...
. ...

! !; other sid, shool.f hwa the om 2 " -i ' ;.' o r i o J in 'thicn to

j f, t. c. ,.1 x. t . . ,. c e..j o i c3. o n.. r e, ~ . n. . 3 t., ; . q ,. .c. . ,. . .- e
.

~ s . . . .

~hnt is the raccon'. ale ap: rc,ch.17 1

10 C' ! t. : ?. ' ' InLir: .,ule' you be ' rill! v to 1 i"o .fith
.

IV th't, "r. f. css"?
.

'10 ''?. I.iZ Y: Unlass the .:9ard orde rs un to, unless

.c 5 , , j . e. , . n. 3 e r.3 a. v C.;'s a '. n.. , . .< e' * ~. . a ' 'u- t. ' i n * a.. r.o. a 'u ' '. t i. .n.. .i . . . .r .. . -w1 i.u9 .. < n .3.o..

t+in n. . , c . i ,. 7 .. ,r; .1- .....~m ..

23
'

"T' . C'! C :U: Cor t,inl'' te ha ve n o oroblan litn an
,

24 c" chance. I T' thinhin, +out the t i n i n ., . I an not e ' t:r ? of

25 r :" un:lorl"in.i studios of curs , c, I n not sura it re'.lly

i

|
|

|
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:

...& .

. , . , + _ . . , , +n n . p.. .1.,,.,.,.i
, . , . . ..

..c.in. , e. h. e.. s .')- , -
, , . I .;,-,,,,,,.., ,

1,:. .r., , . . .. u... _ , . . . ..
,

.

3 Alai .7, r'for1 to s on o s t" die s o' a i n , the same studi.'- I

r.rf e so,o rthars.brocc11, t'nse at 10.'st o r''

. <

U "q. C"' J: 're inu t 71 ':I rr; :he*:t oubl ic -- nrivit

0 st'! il o -?

a t.' , . > . i . . ,,;. . , 4 : '. n. . r t b '. . ., c.' ' ". ,. m o. '.i.a;-

m. . . t, g ...

t i -.. . .. .. _

L il he refers to smn2 stu1i^3 rre vou prec ire-i to enter into

y thi s n ti;.'!! a ti on?

l <, v. - n. r. a c. , . . .' d''...o.'.*..'-I t, . 'i R . r . ' * " ' . > . .O. , --o24+ ,
. . 1 .. v .

11 t". e ' era no:,lic record so w.itera just for harnssn:nt ,- ':3?

l? .6, I 1 'nt : r e., , r e d r.o ' n te r i n " o that. If you are

; a> t . } , . ; r. ,, ..,,,.a , s. ~ : i ., c. .> . i n e , v. ,. a. ,2. +. , } , , o n, u. .. ; } n.,. - s, , .-

. . s. . _ . se .. c v.
,

.

l .4 ") . C'I'b 'JFF: S tu .f i e s the cxpert h75 node talt

15 he refers '. o .

16 'iR. C:i/ .o : 1e a re a lso ta l''. inn about elor:' inpers

17 an-1 ur:icriving doctr1:n ts to the s tu ii cs.

.

16 |' 2. C. ! U ' .a F. : Th.' t v, nu r a n d n u r i n ! e ve r " :o ." 's '

,

i

. 19 exoerts referrod to. If they haven't referred to it. thon that

20 is not incolved. j
.

1

L' SSY : This nay get us intn a proble- in terns Ii
"

21 .2.
,

22 of cross - .:anining the expert. For exr ole, ..in a t is a studv

23 and .that isn't? .'ha t is cny.unication battoon couns,1?

24 I think there is .' aroblen. I an willing to

20 exchanne ' tith you en a one-for-en, basis, si.ultane^usly.
1
|

i

.

I

'
1
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. . ,

,,t tilli-- tn e-'e in ' u: olesal'; I >

'd exchrnan un 2 're tr'iv to est r:rdy f ^r tri ni ti - .-u t

3 it brin- si ulr r' cutly. I - uillina to resp-nd o, -

.

; s i ~ u l i. ' 2,'is ' -- i r .
.

L s 'r e s 'n a ?>1y , i f Pr. Hu9: re f e r.c to some nort of

e 97:3 r an n'~e 3' of his tantimony, n'v .'e ca t into tm

7 "u ts t! r o f . v' i n ~ to s tri' e it on t'Te prono.:s it '"cn't
,

turn e ,v'r 3: dw. ahe~! af tino, to era ~atting into'

t- cn 're; th a t c ul- c:uce -ro prc':lo ns .

1C If it is ci ultar enus, .re 'ill '.o it on = ,,r-for-

II on 't h111s. ' hon 't o h C '/ 9 to OT3sCnt QuT C7s' in ChiOf i?

11. 1^~ t!wn a 'n o n t'7 , r q r! our , tness a =r" trvir; to b?

13 sc mdul ' in t ?r;s cr n.a n': s a i v i r" /,c. tion, 1.' d 1 a h :' r e tn

IJ filo a list of dr:rnnts 'nd err.ibits , it recones dit:toult.

IL '; !? . C ' ' ' . !J ? r^ : Is the obj a cti on tna t i t b:

le sinultanco'Is or is the objection S" Mr. Lars / that l' are

17 a n': i n:) for documents that he is unable to produce?

. 13 I don't understana tha t on^-for-ona exch9n- 13.

19 To the extent anv of the ui t,a ssos in the pronared c:m r t
.

20 testfrony refars to studies he mad 7 and incl u iinq wnr' panors

- 21 related thereto, we '.' auld be willing to exchance the'" on the

22 basis that "r. .Synn1Js st'tod.

23 I didn 't unders ta nd "r. 'Ije l.if e l t to have a croolen

24 with that, anj I Jon't thin:: "r. Charno h7r. a problen.

25 " R . C' i!.Z .'J : The Departr. ant has a problem tita eny,
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:;

.u o "Ith so cilicit- in cr.vsnc .I requcrt i.,t :

,' I h-"7 th a c an e probl~ tra t 'r. Le ssy inc . I 'ti l l,

3 ros ar ! t, a 7 ocific ra',ur;; on :he basis a: a speci.ic

4 re'uost, 7,c- I will rn':e c coeciric recuest of you for
.

b sr.ecific ' 1 t o r i :'I s .

6 I do,'t tant 3 F l a n':e t s t i ,cu1 =i t i on .

7 Ln: 1Y: uur ,ccition is wo rill do th7t en e" ' '
.

,

T specific 51 sis, onn-for-cr- b7 sis. i: ft is -!one sinul-

9 taneaus1: .

l{ Y. C. : ' ' 'U : 'm o .)c cart nen t h as no prob! r r i t h t '' n '

!l ir:3e et 711.

1; GU !. I 's i' WI GL.:' : 'i n e '77ra is coin" to s o .; ~ i:-

12 for vo 'e till , t ou t c. r . order t nd rii re c t you. I th f n'-.

14 un untierr.bnd tne positin- of the partics.

Ib i)oos anyone else have ernu Ont to ma':e on the

16 exchanga of un ciarlyinr; data for evpert witnesses?

17 "!i. LES5Y: I p nt to sun;est tnat, as us'nl . the

la lanquanc in th3 orde r be s re ci fic , S a cc.use we are coi-~ to.

19 get into the proolems I raisoci about what is underlyin7 and
.

20 that is e study, et cetern.

21 :W. C D'"J?F : i;e will suoport ':r. Lessy on the

22 specificity point. '|e are in f avor of specifici ty, .7 n .' I

23 don't care uno savs it.

24 'E. LESSY: Your Ucto::er 21 pleading was scacific

25 wi th resc?ct to the charce.
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5

1 :. di(- >L'',: I have ;o be l e "/ inn.'

2 y : nctntion of the nrstrial ! rief -- tna

3 Ap,11 c 7nt a" n 'nr urt te c are uvier th: .,n'rd's scn Sule

4 to su:r it bri:fs on nove her 10.
.

O I feel it is m responsibility to advise the

6 Bo wd 't this iuncture t::st that s eans ex tre tely unl i::a l'/,

7 if not i'mnssinle, and ''Olicnnts rea!17 Hn ' t s ee n a" '.la y

: tr ~ ui11 bc + :,l a to n^et trat d a v'l i n e .

9 C: ! *. I !i ". ' : RI TIL. d : All ri7ht.

In I tould like the 'mpli cants to c 'nsul t ui t' ne

11 five c'ws in ady"n ce of tie t deadl inn , ani rive no n .rcaross

12 rn ort.

13 Let no juct note tint us ha v: n e , rri a lot this

14 .ncrning about delays and .'ho was r9sponsible for the nrious

lb delavs.

16 I t h as b 3n tno boa rd 's iarrescien that all the

17 parties before 1: have precceded dilicently, at least in the

. 10 last six 70nths, to prepare for tt.n hearinr .

19 It is fair to obsarve that both sides have cone to
:

20 the iinard rith requests for delays or extensions of ti ne ,

21 and this is an exanple of the ?.pplicant's nccessity to do so..

22 I e- hoping to make the de'dline for nearinn. The

23 only response I have for no.v is consult ritn ne five days

24 bnfore the deadline.

a f'/ 25
.

!

I

i
1



_

i' |

[ 1348
i'

CRG136 1^ CHAIRMAN RIGLER: Mr. ReynoldG, I notice you arc
:i

CAK:bwl 2 eager to leave. I promised you you could get out in time
,

So 3 ) to make your other appointment. I will review your earlier
b

. 4[q statements with respect to specificity of allegation.
l i

5 I believe I understood your point. I believe our disagreement,,
b

6 if any, relates to a continuing debate about nexus and
I

!

7 ]! whether it is the situation that must be related to the
#

,
8 activities or whether it is practicos. I believe we have

,:

9,f a difference as to whether or not practices are the
3

IO L equivalent of situation. Let's not re-argue that now.
!!

III We have had numerous pleadings on the record. I will look
b

le again at your remarks in consideration with the motion to
;!

13 ] amend.
h

I4! MR. REYNOLDS: Thank you, sir. May I ask whether
i
i

15 we might expect a ruling from the Board with respect to

164] our motion, request for modification, any time soon?
'I
't

I7 N CHAIRMAN RIGLER: THE Board has that under active
li

-

i

18 |i advisement. We will be talking about that more today and
I.

19' in thenext couple of days. I will not give you a time

20 commitment on the ruling..

I

2I |i MR. REYNCLDS: Thank you, sir,
i
i

22'. MR. HJELMFELT: I want to address a few remarks
!

I

23
| to the suggestion there may be a delay in the filing of the
i

24 j pretrial briefs. My week is obviously scheduled around all
.t.'erol Repor*en. fne. g+

25 f the filings that are due on the 10th. I'm juggling a lot
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I| of things to get them done. If there is going to be any|

bw2 d

2 ;H change, I would like to kr.ow today or Monday. It will make
;

li
h a lot of difference as to what my week is like.

3G
il

4i CHAIRMA:! RIGLER: I'm sympathetic, Mr. Hjelmfelt.'

'

My problem is by watching the Applicants' progress day-by-
d
11 day we found they were able to accelerate their schedule

6h
d

alittle bit. I don't want to make decisions that would delay7

the preparation of that pretrial brief.
8h

D

d MR. CHARNO: I have several matters which overlap9
n
t

the question and the date of the prehearing brief and other10
h

j j |! dates. We have also hand-delivered a pleadina in front of

12 h y u gentleman today. There are a number of them. The first

!!

13 h

,

*" * ~~

?

gh CHAIRMAN RIGLER: Are all these things being
i
$

15 .!i
s rv d by mail?

+>

MR. CHARNO: They are.16
li

CHAIRMAN RIGLER: At our office?j7
l

i

18 | MR. CHARNO: There is a supplementary response-

I

j 9 |f the initial Perry interrogatories which we agreed toto
6

20 ,' make and which agreement has been further effectuated by
-

i

21
- recent exchange of correspondence. We take it there was

!!

22 | n bjection to your doing so, since we have done so
1

****" Y'23

The minutes of the conference call of October
24 I

I. A'
' denot Repceters, tne. |28.

25| In that context I would like to make an oral motion at
I i

|

|
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j 1 this time to be allowed to -- that the Department be allowed
3 i

l

2 to wait until November 15 to respond to this new discovery;

i
I 3' request on behalf of Ohio Edison and Pennsylvania Poer,

i

| 4 just as in the conference call the applicants were allowed
.

5 until november 15, five days after the filing of the pre-

6:| hearing brief to repond to the Department's new discovery;

|
| - 7' requestion, which is the third and fourth items, application
,

i i

8d for a subpoena and the subpoena itself.
,

i 9 MR. CHARNOFF: May I comment on that?
I

I

10 [ CHAIRMAN RIGLER: You want additional time to'

i

11 respond to Ohio Edison's motion for additional discovery?j

I
| 12!i MR. CHARNO: That is correct.

!!
.

13 H CHAIRMAN RIGLER: When you say " respond," do,

, ,

14 you mean respond or object?
i

15 | MR. BENBOW: We object to that. We are supposed ;
'

i

16 to go to hearing on November 20 with respect to these
i

17 charges, which we have only had since September 5. If they
'

.

18 f. are to be of any use to us in the preparation of our defense - -

19 CHAIRMAN RIGLER: That schedule was established

20 months and months in advance- It is Ohio Edison that isr .

i 21 moving to reopen discovery. We are moving to get adequate
.

22 discovery, sir.

23 MR. CHARNO: We have had no discovery on these

| 24 issues. The Department's position is identical to that
u'erol Reporters, Inc.*

*

25 of the Applicant. he are preparing a prehearing brief that

_ .- . __ _ _ . - . . , .. . _ _ . - _ - _ _ . . - - _ - . - . - . --
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bw4 1,; has to be filed November 10. They dida't see a way to
,

I

2 brief definitely in opposition, not in compliance with
|

3|| our request for additional documents. I don't see

any way we can do what the Applicants couldn't do. That;
.

4

|
. 5[isthebasisofourmotion.

4

l'0 ' CHAIRMAN RIGLER: What is your specific request
',

1
'

7 for relief?}
|

8 || MR. CHARNO; That we be allowed to November 15*

,

to object or respond to the motion hand-served today by9
)

| Ohio Edison and Pennsylvania
'

Power.10
.

!

II CHAIRMAN RIGLER: We will gra.it that.
i

12 i MR. BENBOW: It does open the door it seems
!!

13 F to me to pressing that hearing date back.

14 CHAIRMAN RIGLER: Mr. Benbow, you are the one
I

15 f who filed the late -- I will not say " untimely,"becausei

16 it may be justified on its merit -- but you are the one
,i

1

I7 who filed the late request for additional discovery. It
: .

18 seems Mr. Charno is asking for no more than the relief the
'

S

f I9| Applicants themselves asked for just three days previously.

20 MR. CHARNOFF: There is a fundamental difference,

| 21 I might participate in this discussion. The one thing

| 22 is that what the Department has asked for relates to their
,

\ ongoing inquiry into this particular proceeding. There is23

not anything particularly new that we did that stimulated24
Acewderof Repor,.<s. te.c.;

l
25| their new request for discovery. What Mr. Benbow objected to

|

|

|

i |
. . . . .. . . .-- - _ _ _ _ _ . ._ . . - - - - ._
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I as consistent with our general position, is that we didn't
i

2'
| know what the issues were. On September 5 Ohio Edison was

,

|

| 3| told they were 24 or 26 specific allegations against them.

It is to those matters that Ohio Edison was pressing for-

,

! S
; discovery. It is a fundamentally different posture.

,

0 ~

CHAIRMAN RIGLER: That does not change the
!
i 7*

element of the preparation of the pretrial brief. If

8|
. j all parties are engaged full-time in the preparation of

'!9
that brief that was due on the 10th, that would be the!

10 hi
.

4 o governing factor.
. !'

11 '| MR. BENBOW: Mr. Charno is not asking for thet
;<

12 ]: opportunity to respond by November 15. But when the
; e
i 13 tl~

p Chairman got him to make it clear he wants to keep open the

i 14
: possibility of objecting, this is clearly material we
:
.| 1S

need in the defense of our case.
1

16-'

CHAIRMAN RIGLER: Mr. Benbow, assuming he filed

i
1

his objection right now, by the time we got it resolved,

we would be impinging on the November 20 date. We may come,

4

.'

19'
to a situation where some discovery is permitted, even after

'

the commencement of the hearings. I hope not. You should

21
all be alert to that possibility.

22
I have been counting the number of lawyers that

23 *
the respective parties have available. It is not unusual to

24
9 Y 9Nderal Reporters, Inc.,,

| 25 ''
shown, while a hearing is in progress, and we may come to

|

I
!

I
- . .. . . . -- _. . . . --

:
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|thathere.bw6 1 :;
li
l'

2 MR. LESSY: With respect to the possibility

31 of Applicants feeling that the public interest in getting
h
I

4 | the hearing on and getting the Applicants licensed must.

|
5| suffer, because they can't meet the November date for the

h61 filing of pretrial brief, we would hope if the Board would

7i permit additional time for the Applicants that the filing-

'i
4

8 y of pretrial brief remain simultaneous.

9[b Secondly, staff would hope that the ten-day
6

10 hiatus between the filing of the pretrial brief and the

||

11 !| beginning of the evidentiary hearings would also be
i

12!; preserved. Obviously, that is somethi.,g that would be
!!

13 very desirable.

c

14 CHAIRMAN RIGLER: Lets explore that for a

15 '. minute. The burden of proof rests on the staff, among
|

J16 others,in these proceedings. It was my understanding that

17 a the game plan was for the staff to go first with the

18 presentation of evidence,at least during the initial stages

.

19, of the hearing, so that I would think as of November 10 the
1

20 staff would already know how it intended to proceed at

|21 the commencement of the hearing. I don' t really see

'

22 any justification for maintaining the ten-day hiatus. You should
|

i 23, be ready to go on the 20th. I understood the staff was precared
! !

24 | to sbrt the actual hearing earlier than November 20.
4derof Repor*ers, lee.

25 |8 MR. LESSY: We are ready. We thooght, knowing
I \

|

!

|
1
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I

bw7 j, their legal position, but we are sympathetic to the Board's

2 desire to move forward. We will a: sume then because we

3 are scheduling around Thanksgiving veek, which everyone

4 knows is rough in terms of planes, we will assume we
.

5 will start on the 20th and in that respect I have one further
i

h
6,i question. In that Thanksgiving will be a holdiay and the

7 Friday following Thanksgiving will also be a holiday --
.

g! CHAIRMAN RIGLER: Friday after Thanksgiving
-

|
9! will be a holiday. Wednesday afternoon before Thanksgiving

hl

10 || we may adjourn early. Thanksgiving Day is also a no hearing
!i

11 || date.

:
12j MR. LESSY: Our problem is transportation of

!i
0 out-of-town witnesses on Thanksgiving. With counsel having13
?
f

ja! to go to New York, those planes are really booked.
i
|

15,[ We can address ourselves to this at the November 17
,

i

16
; scheduled prehearing conference, but we would like to know,

17- since the first witness will be ours and our sequence of

witnesses, whether he will be needed the first day. That
18 |I
19 |!

impacts on the expected length of opening statements. I don't5

20 want to take anybody's hand, but I would like to know
.

21 whether or not opening statements or preliminary matters

22, will eat up the first day.

23 CHAIRMAN RIGLER: We do want to tie your hands.

24 We intend to have a limited period for opening statements,
oderal Reponers, im.f

25| no more than one hour per side, hopefully, less.
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I

i, i

CHAIRR1N RIGLER: I count the Applicant on one; j

side, and even though the position of various Intervenorsi 2

3|
or g vernment agencies may vary, ' count them as a side

! ,
4 that intends to put license restrictions on these plants.

MR. LESSY: Presumably other than any matters| 5
.

-

! 6 the Board has, other than the opening statements,

7 approximately two hours thereafter, the first witness '

w uld be available.8 ,

|
-

|| CHAIRMAN RIGLER: That is correct. At our9
i

10
i prenearing conference on the 17th I hope to cover with the

i

11 Parties, marking of documents to find out how you are
|,

12 doing on stipulations as to authenticity,and resolve

1
13 i any problems that would enatle us to get the evidence in

ja| more quickly.

15 MR. BENBOW: Could we inquire now if the

|
16 first witness is to be a witness against Ohio Edison and,

j7, Pennsylvania Power?

.

18 MR. CHARNOFF: Can we enlarge the question?
.

'

19 The question ought to be to accommodate all of counsel

20 not all of whom wish to be here at all times. We understand
.

21 the staff is coming forward with staff witnesses'at the

22 outset. Could you give us the sequence and number of

23 witnesses, at least, if not the identities today of those
.

I witnesses, so we can advise the counsel for other Applicants24
.4. derat Reponm. Inc.|

25' who may_be involved in the cross-examination what the

._ _ _ _ _ ___ ._ -_ , _ _ _ _ . _ . _ _ . _ - . _ . . _
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jq likely schedule would be.
I,

0 MR. LESSY: Well, the Board has ordered us to2|
'

i

3 I do that on November 10. What I will say, in addition to that,

is that the first staff witness will be a witness, in4

|
i essence, against all the CAPCO companies, including Ohio

5

6 't Edision.

|

7d MR. CHARNOFF: Do you have a problem in telling
i
i

us more than that today?
8 ,| .

9| MR. LESSY: Yes, I do, sir,

b
10d MR. CHARNOFF: May I ask whether you might ask the

1

11 staff to oblige us to tell us the sequence of their
,

12 ] witnesses today, to make suitable plans?

!!

13 [ CHAIRMAN RIGLER: I would like to oblige

'l
i

14j you, Mr. Charnoff, but we have the problem of possibilityt

!

15 !! of protective order.

16 - MR. CHARNOFF: I'm not asking for identies.

I

17
' Is the first witness against all the companies; is the

18 second one against Ohio, Clevand, Duquesne? That is-

19' all I want to know.:

20 CHAIRMAN RIGLER: Mr. Lessy?
.

21 MR. LESSY: The only thing I can say right

now is that the first witness will be CAPCO -- witness22

23 against all the companies. As to any further specificity

thereafter, I'm not prepared to go into that now, because of24
|

4deral Repor+ers. Inc.3

25| scheduling. We are talking about Thanksgiving time. I may

|
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h
i

bwl0 have to juggle the third and fourth or second and third.j

' I will n t commit myself now, because your
2

I
3 || pe ple will be relying on that in terms of the same

schedules I'm speaking of. If we start on Thursday,
4,

I his direct examination may take half a day. He isi5

against all the CAPCO companies.
6

Chances are that first week of hearing that they
7,

all need be there. That is the best I can see.
8

MR. CHARNOFF: You can't give us a clue for the
9,

I I

f 11owing week?
10 |!
jj MR. LESSY: Not yet.

i

MR. CHARNOFF: Could you call me on it on12
li

13 M nday or Tuesday?
li

yh MR. LESSY: I'm afraid I can't, sir.

il
15 | MR. CHARNOFF: It doesn't matter if I had asked

|
16 |

you before today or not?
I

17 ,' MR. LESSY: In a spirit of cooperation it would

.

18 have been helpful.

l* ES9 19;

. 20

21

22 |

23;

24
Acw f ederal Reper+ers, fee.

,

25,
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] cmwl MR. CllARNOFF: Mr. Chairman, referring to what |

: ,

'

2, Mr. Charno said in reference to the discovery he had filed

c ay. n s coments he inMcaM 2ere were no objections
3

to it. .I'm objecting to not objecting. I am not familiar,

4
J

i| with the arrangement he made with
.

i j Mr. Reynolds. His observa-
51

:

tion that there is no objection is that we didn't make any,-

-

I
t but there may be or may not be at this point.

7
.

.

j h We will have to discuss it with Mr. Reynolds and
; 8 I;
i

~
4

'
9| Mr. Charno.

il

10 hi
Mr. Lessy indicated if our pretrial brief is put

i ,i
'

jj: off whatever number of days it is, he too would like the,

|,1

; 12 ! same number of days to have simultaneity. I would like the

II
13 !; r rd to stand on that.

I

s 'l
; 14 || The only question I would like to relate to that is

!!

! if We Put it off five or six days presumably and if the
15

16[ hearing stays to start on the 20th, we have had that much less
i

! time to know what the Staff intend to put forth from the
37

knowledge we would otherwise gain by reading their pretrial.

183
i

brief earlier and also because associated with the pretrial
, j9

i

| briefs is the designation of documents and witnesses and so on.20
: -

i

f I w uld be strained not to object to getting pretria:
21

22| briefs four, five, six days later than the November 10th date
.

I

23 I
ven if it's y ur m ti n that requested the date. Then to

;

I

24 h start on the 20th. With all due respect to the principle of

s. demi Reporm. w.|| simultaneity ,.

that seems to govern if we are to proceed on the
.

25 |i
;

!

- _ _ . __ _ _ _ _ _. , _ _ _ . _ _ . _ . . __ - . . _ . _ . _ _ _ _ _ _ _ _ _ . _ . . . . _ . _ _
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l'
I 20th we need to know the Staff's trial brief ahead of time so

ej >

2 that we have some knowledge of what we will f ace on the 20th.

3j Therefore, while it may well be that the City of
|

4 |j Cleveland Justice should have the additional time because
|

5 !|
-

their witnesses are not proceeding at the opening, we urge
|,|

- 6I the Board direct the Staff which has long been ready to file
i

7 |, its pretrial brief on the 10th along with the information we
I,*

8 need to so prepare during the 10th and 20th of November..

it

9h

-

MR. LESSY: And so their pretrial brief can have;
0

101 rebuttal legal arguments.

II MR. CHARNO: On behalf of the Department not-

!

I2 h because of an attachment to the principle of simultaneity,

I13 but we would like to receive the same consideration from the
i

p t

I4 ;| Board that the Applicants receive. We are having some of the
i. ,

h t

15 d same problems they are.
|i |

16 MR. CHARNOFF: I have no objection to that or the,

17 principle of simultaneity. I raise the request with respect
.

18 j to the Staff's trial brief because the Staff does inte-4 to
h -

I9U open w$th the~first evidentiary witnesses. ---" ~ ~ '

-

O f
20 ||

- Il !
. What in the current status of-- CHAIRMAN RIGLER:

2I our tr al brief?
i ;

$22|; ! MR. CHARNOFF: In rough outline form. It's
I

23 'l| going o be that long. I'm seriously afraid we will not make
*

|
.

-
. . . --

24 i the 10 t'.h . Mr. Reynolds' concern here is substantially more
Fede ol Reper'ers Inc i

|

25| brave than even appeared with the expert witnesses.
;
i

(
l l

I ___ _ _ _
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I N, Whare going through 20-hour days, he was able to

I generate that particular expert witness. We are talking about2

i

3 a more complicated piece.

4 Frankly, based on the other remarks that I won't
g
i,

-

5 enlarge on now, if we had our druthers and didn't have the
.

5\ plant scheduled we would be asking for a three or four month
'b

-

7 ||l delay in this case.

8 ,h We don't know how we can do that in light of train.

'

9

9 f'|
schedule but we are looking at the possibility of a few weeks'

C

10 || delay past the 10th.
.

We will try out darndest and the effort has been
fl

i there to make the attempt.
:

13 ) CHAIRMAN RIGLER: You say weeks.
*,

Id MR. CHARNOFF: We will ask for two weeks' delay,

15 f I think. We are laboring under tremendous difficulties in
'!

16 ;' terms of logistics, which is getting everything done and
d

I7 freeing ourselves from the other plethora of papers that

I8 {|l
'

plagues all of us.
li

CHAIRMAN RIGLER: You see the problem. This
[,

il
20f Board has attempted to respond to your request for expedition.i

i

21 Now, you're coming in and asking for additional discovery --

MR. CHARNOFF: There is no one more acutely aware
22 j

f
23 of the dilemma we have been put upon because of the combined

i

24 |! effect of the need to prepare a case, a complicated case
,

-r.ec'eral Repor'ers. Ir c. .;

25 || whose issues enlarge as we get closest together with the
|

I

I
.



t

1361
cmw4 ?

d
d

ij fact it's our plant we need to get on that line.
Ib

We are acutely aware of it. We have refrained from
,

asking for delays up until now for that reason. We are under
3 ||1

.

I

|! clear instructions from our management to get that hearing
4 t'

i

going soon as we can.
Sq

i

. 6 q|| On the other hand, we are also mindful of our

l obligations to provide the best possible defense to the
7 :,

9

8,h numerous allegations involved here.
~

This case has ramifications beyond the decision of
9

i'
C this particular Board. How do we do both of these things

10 i
:|

j ) .f without injuring ourselves one way or the other? It's a

|l difficult exercise. I'm serious when I say to you had we not
12 3

had the impending schedule problem we would be seriously in.

$ here asking for several months.

We are not going to do that. We do want to put
15-

|
forward a trial brief that informs you and the other side whatg

li
this case is all about as we see it.

|

18 || Until September 25th, we really had none of the
i
i .

specifics that we had as of the 5th.g
4

20 j' CHAIRMAN RIGLER: On that the Board may rule

'

g ] against you in that surely you were aware from the issues in
!

22| controversy and from the course of discovery and from the
h
'i
i23 j interrogatories that were asked as to the nature of the case

l'
d that was being made against you.

24 g
Nder:I Repor*ers' Inc r

25 |I
MR. CHARNOFF: That may be an issue on appeal.

,

e
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4

There is no way you can recognize by examining the statements
y

i i

at issue, the merits in controversy to relate them to the
2

Ohio Edison allegations that came up September 5th. They
3

1 i

| ,| were not there. There is no way you can reasonably view the
4 i

i

5| record and say you should have know that."

4 i

I 6| All of us have worked hard in this particular case
-

,

\ \

| 7; since the pretrial conferences started. There is no way to
i I

| g]lookatthatspecificdocumentandprehearingconferenceorder-

! ji
we now have because we did not. We didn't know of one coming

9
4

f rward on October 14th. There is no way we could have done
10

Iljj|i or that you could infer we could have done it.
h

j 12 { We are sensitive to the schedule problem. It has
'

:!

13 [i g vorned us all the way and it will continue to do so. Sin-
"

i ti

| ja cerely, we may, I may need more time and it may amount to that
I

peri d of a couple weeks.;
15

'i
I

16 ! MR. HJELMFELT: Mr. Chairman, I would like to'

1

! address first a remark as to whether or not Applicants are
37

really i- a situation where they are facing the dilemma they18

purport to face. Earlier Mr. Charnoff stated that there wasj9
.4 ,

,

20 h no way a decision could be reached here in this case in time

t

|t
'

21| to let the Perry construction go ahead because and he didn't
i !

i

just cite your decisaat, he cited the Appeal Board's decision

22 ||
,

i
and he cited a judicial review.23

24 My familiarity and limited experience with the |

* iure,ai necer ers, w.,!
25| CADC is that that is two or three years by itself. Even if we

'

J

1



. _ . _ _ . _ _ _ _ _ _ . _ . _ _ _ _ . . -_ , _ _ . .

cmw6 ,' 1363
,

d
i

i | had gone two years ago to trial, Mr. Chairman, office problems
] j

w uldn't have been solved. With respect to the proposal for
2

!

) 3j a w ek delay or whatever Mr. Charnoff might ask, the City of
i

Cleveland wishes to be be on record as opposing the delay.; 4
t -

- S| MR. LESSY: Mr. Chairman, I would just like to
i

i d
re all the first and only prehearing conference in the Davis--

6

] 7
Besse 2 and 3 proceeding in which Mr. Charnoff agreed to be

! I
bound by the Perry prehearing conference No. 2 issues which'

i

8

i are the same issues in the consolidated proceeding. At that
9

li

10[ p int he raised a general caveat as to specificity.
:9s

j j !! He agreed to be bound by them. We are making this
0

argument when it has been ruled on, it seems to me, a little
12

;l

late. I wonder if we can flush out the fact of whether
13

ti

jay Applicant needs more time and if they do, let's accommodate
1

ur schedules.
15

81

Mr. Reynolds said there was a possibility they
| 16

11!, j7 j couldn't make the date. The Board said keep us advised asi

1
1

,
18 as soon as you can. Mr. Charnoff said the brief is all overi

4

j9j
the place. They have a tremendous responsibility and there

,

J t

20| is a g od chance it may slip.

i
-

,

If there is a good chance you might slip, can we
21

reschedule thi.gs now? We are talking about scheduling dates.
22

| I w nder if we can be open about it and voice what the possi-
23

!

bilities are so we are all not in a jam in terms of scheduling74
hderal Repor'ers. Inc.

25| around the Thanksgiving holiday.

.- - - . - . - - .. -. _ _ _ . _ . . - , _ . . _ . . _ . -- .- - . , . . _ _ , -
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cmw7
Certainly, if a little bit extra time would permit

1

- the parties to present a more orderly hearing, better prepared
2

hearing, whether it be a week or two it would be in the public
3

interest to all agree to that.. 4,
I

The third point I would like to introduce to the
5

.

Board, Mr. Jack Goldberg, recently admitted to the Pennsylvania

6|
bar and who has been working on the pretrial brief and he'

7

w uld like to make a point.
8q

9j MR. GOLDBERG: Staff strongly objects to anything

10!|| but simultaneous exchange of the briefs.
i

If there is

j j j|
|

anything but simultaneous exchange of the briefs, we insist

12 on the right to file a reply brief to the Applicant's brief.

Il

This may delay the hearing. We would insist there must be13

ya |!| simultaneous exchange of the briefs.
1
1

15 ||
If that means we e" change them five days after

i

16 j|
1

the 10th, then we would rather do that than have non-simulta-
I

neous filing.
j 7 ;I

I

18| MR. CHARNO: 1k. Chairman, with respect to Mr.
i

'

Ij9 Lessy's suggestion, I think it's probably a good one and I
6

- 20| obviously have a vested interest in it. If the Applicant
t

i

21 wants additional time of a reasonable period of a week or two

22 weeks, the Department has no serious objection in granting

!

them that time.23

We wish we had known back when we needed it, but
24 .

Ace hderal Repor en Incv

25 || we can still use it at this point, so we have no objection.

A



. -- . -

,
. ._ .- , _ , _ .- . _. _ - . - _ . .

,

:
e
: 1365

cmw8 p,
.

!
I CHAIRMAN RIGLER: You haven't askef for additional

! i

2 time, have you, Mr. Charnoff? If Mr. Lessy's reference is to my

3 .I agreement to the statement of issues, I want to make it very

d |l0; clear that that. agreement was one of those many agreements
-

;

:

,
-

5 || that was over an over an objection that was ruled on. The
'

|
6i record will speak for itself on that.

t'

7[ MR. CHARNOFF: I want to be clear that was
'

I

8 precisely the kind of situation where we were in that we had to
: 't

9
| go along with what was ordained by the Board because of the

!!

10 |!! schedule problems.
;

II CHAIRMAN RIGLER: On that you're saying the Appli-
'l

12 cants made a decision to go along for internal reasons?,

U

13 h MR. CHARNOFF: We did go along. We objected. We
d

{ I41didnottakeinterrogatoryappealsandtrytostallthe
i

15 process. We did not go along in the sense those are great
i

16fissues. We indicated clearly that the issues were nondescript
I

l ' '. and nonspecific as far as those are concerned.'!
i

I8 CHn1RMAN RIGLER: The record will speak for itself.
1

'

MR. CHARNOFF: Yes, it will. In regard to need

. 20 '

for more time, I have no confidence we can make the 10th. I

21'
will go on the proposal of Board Chairman that we discuss it

22 with you on the 5th and see how we are doing. Maybe we can do )
.

23!; it in less than two weeks' time.

24'
; CHAIRMAN RIGLER: How do you know that the hearing '

%e Federcl Pecor'ers. Inc.i

25|
'

commencement can be put off for another week?

!
. - . - - . -. - -- . - - - _ -- .
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1 MR. LESSY: December 1st is Monday. Out of the

!
2 holiday season. You could file the pretrial breif on the 20th, '

'
3 that is the Thursday and if you got into a bind perhaps we couldi

! 4 waive hand delivery and let you hand deliver Monday and start
I

: 5 Monday, December 1st. We would like to know now for obvious

6 scheduling reasons.

i

7 MR. CHARNOFF: I think that is more realistic.

g MR. VOGLER: Our witnesses are third parties.
t

9| MR. CHARNOFF: Mr. Reynolds indicated his position ,

i

10|!!
to Mr. Rigler. He has indicated he had a problem. We are

11 Prepared to do that or arrange another date. It's unrealistic

12, to assume the 10th will be met. I gather other people are
!

i
13; having the same difficulty.

I
|

| 14 f CHAIRMAN RIGLER: I will defer that to the 5th.
!

1
i 15 It would be the Board's preference to go on the 20th. If
|

) 16, it's impossible if the the parties jointly come to us for
I>

l
17 additional time, I expect you get it. This goes back to the

! 18 continuing cross of who's for various delays. It's evident

; 19 that all parties have come to us with requests for additional-

l

] 20 ' time and commencement of time ~and postponements of dates.

21 The Board is prepared to go on the 20th. If the
,

] 22i Parties feel they need more time we will give you a moderate
'1

23 to small amount of time. That would be on the joint request
4

24 of all the parties. '

fa!eral Reporters. Inc.

25, MR. LESSY: I would like to make the record clear

- _ _ _ _ . - __- , _ _ _ -_ . - , _ . . _ - . - - - . - _ . - _ ,
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i 1
j in light of charges of the conspiracy of delay on behalf of
,

2 the government, we are prepared to file our brief on the 10th |

5 3 and we are prepared to present evidentiary witnesses beginning"

4
on the 20th, but we would not oppose a joint request to go

.

i 5
i

forward to accommodate at the last moment the parties' pre-

! . 6
i trial preparation.
4

i 7
MR. HJELMFELT: Can a decision be made Monday

,

8
j instead of Wednesday, which is the 5th?
,

9
f CHAIRMAN RIGLER: You could ask but you will not

10 4,

j get far.

| 11
| MR. HJELMFELT: Let me go o:a the record that a --
1

12 ;

|
I find it very burdensome to be laboring next week attempting

13 h|to meet a deadline of what is a week from next Monday only toi

14
have a deadline removed later, which would radically alter

15
the source of my preparation.

16 ,

CHAIRM'N RIGLER: I am empathetic.

17
MR. CHARNO: Mr. Chairman, just to keep the record

18
straight, the Department will meet the November 10th filing

19
- date unless it is postponed. We have no objection to the

;
20

,

postponement if requested by the Applicants, but we are not

21
joining in such a request.'

22
CHAIRMAN RIGLER: This report that Applicant makes

'

23 on the 5th perhaps should be done in a telephone conversation
24

call.rederai reponen, inc.

I 25s
MR. CHARNOFF: Okay.

- -- _ _ . _ ~ _ . - . ._ - - .- - - _ . _ _ _ _ - - _ - .
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; |
CIIAIRMAN RIGLER: Thank you. We are adjourned.

e 10 2, (Whereupon, the hearing was adjourned.)
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