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Co., et g.
'
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(Perry Nuclear Power Plants, Units V-
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_L1,760
.

bw I UNITED STATES OF MICRICA
NUCLEAR REGULATORY CO!EIISS"GN

3
e 2

-E _____ __ . _ __.:
3 :

In the Matter of : Dccket Nea..n
4 :s

TOLEDO EDISON COMPNiY and : 50-346A
5 CLEVELAND ELECTRIC ILLUIUNATIHG CO. : 50-550A

: 50-501A
6 (Davis-Besse Nuclear Powar :

Stations , Units 1, 2 and 3) :

7 :
y

and' :
,

8 :
CLEVELAND ELECTRIC ILLUIENATING :

9 CO . , e_t, a_l,.
!

:
: 50-440A
: 50-441A -

10 (Perry Nuclear Power Plapts, Units
1 & 2) ) :

811,
_ _ - - _ .

12

Q 13 First Floor Hearing Rcom
O, 7915 Ea: stern Avenue

14 Silver Spring, Maryland -

Friday, June 13, 1973 ;

15

16 The hearing in the above-entitled manter was

reconvened pursuant tc adjournmant at 9: 30 a..m. ,
37

'' BEFOM:gg ,

.

DOUGLAS RIGLER, Chairman i
19

|?

20 JOM MSW, Man:bar I
- ,

I
IVAN SMITH, Membe.c j21

s

APPEARANCES:22 ,s

(As heretofore noted.)23

24

.

- 25
.

-t .
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11,761

--

Edd1E111
Q bw 2 VOIR
t

WITNESS DIRECT CROSS REDIICC':' PICROSS DIRE ,

1
|

A
\ , ,, , ' 4

5

6

Exhibits For Identification In Evidencta
7:,

8

*- 9 117-616 11,762 11,762
(Stipulation)

10
Applicants No. 191 11, 764

11 through 194 (CEI)

12
Applicanca No.198 '1,789'

"O Ave 11c e= no 199 - 11,7so

14
Applicants No4 200 (CEI) 11,791

15
Applicants No. 201 (CEI) 11,792

16
Applicants No. 202(CEI) 11,793

'17
Appliccnts NO. 203(CSI) 11,794

18 '

Applicants No. 204(CSI) 11,797

Applicants Nos. 205 and 206(CEI) 11,300,

20
Applicants Nos. 207, 208,

209 (CEI) 11,807

Applicants No. 210 (CEI) 11,80722

Applicants No. 211 (CEI) 11,30922

y Applicants No. 212 (CEI) 11,811

25 Applicants No. 213 11,816
t (Affidavit, Francis Baul)

!

l
.

,

*

! !
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11,761-a

ch
1 - C 0, N T E N T S_ (Cont' d)

/
'- 2

Emtibits For Identification g Evidenco3

4 Applicants No. 214 (CE) n ,816 11,815
(SEC Holding Companf Act

5 Release Number 4.)

6 Applicants No. 215 ((CE) 11,816 11,815
(letter from Shaker to Tilit, '

7 dated July 21, 1969) ;,

;

e Applicants No. 216(CE) 11,817 H ,818 I

(Internal No. H4, i

g ordinance, Village |
of Lowellville.) |

10 |Applicants No. 217 (CE) 11,818 11,819 '

;y (Internal No, 112, *

SEC Form U-l for

12 LO"811Yill"*I

Applicanta No. 218 (CE) 11,819 11,823() '(Internal No.111,
g SEC order authorizing

acquisition of Lowou ville.)
15

Applicants No. 219 (CE) 11,824 '

16 (Internal No. 204, 3

SEC Form U-l for ;
iHiram case.) lg

*

18 Applicants No. 220 (CE) 11,833 11,833
*

(IInternal No. 62)
19 SEC Findings, Hiram

Applicants No. 221(CE) 11,833
.

20 (Internal No.145,
Norwalk Form U-l

21
Applicants NO. 222 (CE) 11,836 11,337

- 22 (Internal No. 22,
Q SEC notice of Proposed

23 Acquisition of utilities
from Norwalk.) I

2A

O- 25
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II,751b
,

|
bw S E E I E E I S_ (cent'd) |

q
2 Exhibits For Identification, In Evitience[ '

.

3 )Applicants Exhibit 11,337 ~1'33g1

O 223(CE) 1,

4x s (Internal No. 61.
# ""00 #"-

5 acquisition of , ro,
electric system of

6 Norwalk.)

7 -
,

Appplit: ants No. 224 11,838 11,843
8 ,(Internal No. lil,

latter from Gurang. .

to, Simaerman.) *

,

.f0 Applicazits No. 225 (OE)-' 11,844 11,844' #
(Internal No.152, 8

11 -letter from Krough '

to Gorar.t.)'

*

11
/

AppIicants'No. 226 (CE) 11,3'45 ''

13
'

(Internal No.1!s,-} handwritten notes of Mr.
14 Codispoti.)

t

15 Applicants No. 227 (CE) 11,853
(Internal No. 130;

f6 letter from Duncan to
Kauper.)

17
' Applicants No. 228(03) 11,867 11,86818

(Internal No.184,
FPC Order approvinggg
rate settlement,.

August 1973)3

Applicants Exhibit No. 229 11,868 12,BGSg
:(CE) ;(Internal No.124,
na letter to the FPC from22/3 . Frances McGovern.)V

21 -

Npplicants Exhibit 230(0s) 11,e969 11,37024 (Internal No. 209, ltr.
h from Frances McGovern tol '- 25 claire carlin.)

%..
_

.

*

; t
>.
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ll,761c

ch 1
C O, N_ T E N T_ S_ (Cont' d)

O 2
ibits For Identifier. tion , In 27idence;

_

3 Applicants 231(DE) 11,370 11, g 7,;
p (Internal IF . fication4N/ Number 155, letter

from Frances McGovern5 to Kenneth Plumb.,

dated April 12, J76)

Applicants 232 (OE) 11,875 11,8767
(Internal No. 171,,

* # #" *8
McEwen.)

3
9 Applicants 233 (OE) 11,877 11,377

(Internal No. 172,
10

letter from Bell to
Tsehappat.)

11 ,

Applicants 234 (OE) 11,877 11,37712 (Internal No.179,
letter from Dicke

13 to vexford)
14 Applicants 235 (OE) 11,878 11,878

(Internal No. 192,
15 memo from Dawson to

Orrville.)
16

Applicants 236 (OE) 11,879 11,879
17 (Internal No. 195,

letter from McGovern,

18 to Zimerman.) '

19 Applicants 237 (OE) 11,879 11,380
(Internal No. 196,

20 letter from Keller to.

Firestone.)
21

Applicants 238 (OE) 11,881 11,881
22 (Internal No. 205,

O notes of 1974 Orr*i11e-
'23 Ohio Edison meeting.)

24 Applicants 239 (CE) 11,882 11,832
(Internal Nc. 206,~,

25 memo L.om C.odispoti to.

Keller, February 8, 1974.)

! i.
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ch 11,751d'

1 C O E T E_ E T S, (dont'd)

2 Exhibits For Identification In Zvidence

3 Applicants 240 (CE) 11,882 11,083 ;
(Internal No.125,

O 4 ---- from TschaPPee
and Workman to Firestone

5 and Woolridge)

6 Applicants 241 (OE) 11,884 11,G34
(Intarnal No. 141,

7 letter from Rosser to*

Bixler.)
8

Applic. ants 242 (OE) 11,884 ' 1.1,085
9 (Internal No.146,-

letter from Bixler to
10 Rosser.) .

a.

11 Applicants 243 (OE) 11,885 11,883
(Pennsylvania Power

12 contract with New
Wilmington.)

13
(2, 3 Applicants 244 IOE) .11,885 11,688

:-i (Pennsylvania Power
contract with

15 Zelienople.)

16 Applicants 245 (OE) 11,885 11,888
(Pennsylvania Power

17 contract with Wampum)

18 Applicants 246 (OE) 11,886 .11,588
'

(Pennsylvania Power

19 contract with Elwood
City.).

20
Applicants 247 (OE) 11,887 11,888

21 (Pennsylvania Power
contract with Grove

22 City.)

O
23 Applicants 248(08) 11,894

(3-page letter with3 .

attachments, dated

( Dec. 19, 1967, from25
Turner to Dickey.)

:

i

L*.
_ - . ... .-
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11,7619
.

bw g g g T, g ti g S_ (Cont'd)

Exhibits Fcr Identificatica In Evidenca

e)/ 2
,

L Applicants 249 (TE) 11,912 11,?12
3 (Memo from Hupenbecker

.to Harding, October
O.. 4 7, 1971.)

5 Applicants 250 (TE) 11,912 11,913
(Let.ter from Engle to

6 Davis, November 27, !
1972.) .

7 j,

Applicants 251 (TE) 11,914 11,914
8 (Letter from Wortman

to Keck, June 21,
,*

9 1973.)
i
1to Applicants 252 (TE) 11,914 11,914

(Letter from Keck.to I
11 Wort =an, July 23, '

1973.)
12 l

!

13 Applicants 253(TE) 11,916 11,917 )g;.) (3-page letter dated '

.m

14 Feb. 24, 1975,
from C.E. Campbell to Mr.

15 Roy Dorsey,)

'
Applicants 254 (TE) 11,918 11,918

(one-page memo dated
I7 April 17,1975, from Cloer

t *
18 .

Appli ants 255 (TE) 11,918 11,923
19 (one-page memo with,

tw aPtions, dated June 11,20
1975, from Besch to Libbe.)

21 Applicants 256 (TE) 11,927 11,928
(letter from Bosch to

22 Hoffman, July 23,

bs 1975.)
23

Applicants 257 (TE) 11,927 11,928M (memo from Bosbh to
(T Libbe, July 31,
s 25 1975.)

,

[
'

,

'

|

- .. . . .. ''J ?
",.

'

1
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11,761f i
._ f

ch 1 C O_ E T 1 E T._ E (cont'd) j

-Q 2 @ ibits For Identification In Evidancs

( i

3 Applicants 258 (TE) 11,928
(October 15, 1975

{ 4 newspaper article) :

i
5 Applicants 259 (TE) 11,930 11,931 i

(service agreamant

6 between Toledo Edison -

and Bradner, Ohio.) !
7 i

Applicants 260 (TE) 11,930 11,931 ;
*

8 (service agreement ,i
between Toledo Edison i

9 9 and Has & s, Ohio.)
|

10 Applicants 261 (TE) 11,931 ]
'(Multipage document, |

11
FPC Docket No. 76-132, i
supplemental data.) -|

12 !
:)

APP icants 262 (DL) 11,933 11,939l '''

13
( (Cert of Public - ]t^'' '

,,

''
94 Convenience, PUC, '

Pa., dated May 3, 1967, {'

with attached t15 ;
order. ) |:

-

1-f6
Applicants 263(DL) 11,939 11,939 h'

IDocument Entitled , |37
United States of -

'

Amdca Fed. Pwe"
18 ,

Com., dated June 13,1967.J '
.

igg .-

Appficants 264 (DL) 11,940 11,941 !,
,

20 ' (Title Decisions of | |
PUC.) ; I

,

21 |
t

22 !

C ,
23 i i

!

25

8

=

,. *t
1xby
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11,762
DE:bwl

1 -

PROCEEDI--------NGg
_3 s1 --

2--.,s
'

MR. CHARNO: Tho Department would lip.e to offer
3

for identification as DJ-616, a stipulation entered by the
.D. 4
V.)

. parties.
5

i

We would like to move that into evidsnce and upcn i
*

6

receipt into evidence of DJ-616, we would like to withdraw our
7

.

request for a subpoena for John White of Chic Edison.
8

CHAIRMAN RIGLER: liearing no objection, we
,

will receive Department Doctment Exhibit 616 into cvidence
to . . . . -

.

at this time and pursuant to the request of the Department
11

we will withdraw the subpoena addrossed tc John Taite.
12

(Whereupon the documant
13 I

". h referred to was marked
14

Exhibit DJ-616 for identificaricn
15

'

.

and was received in evidence.)
16 -

MR. ZAFLER: Mr. Chairman, I believe tha firct
17

order of business is Applicants' pending motion to move -

,

18 .

into evidence Applicants Exhibit 191 (CEI) through
19

Applicants Exhibit 212 (CEI).'

20
CHAIRMAN RIGLER: Is there objection to that

21
request?

22

0 MR. CHARNO: The Department has a nurber of
,

objections. e can take them on a seriatim basin.
24

I think that would probably be the

m 2.
! easiest way to proceed.
i

l

I
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11,763
.,

1 MR. LESSY: Staff has ce n ain cb,.ections s.lco. -

.

2 MR. !!JELMFELT: As does the City .^

k.
3

M2. CIIARIIO: Wa have not had an op;cnuait1 to |

4 coordinate the objections bat.icen de partica oppcring 4

#the grant en the unconditioned application.5

CIIAIR!'JS RIGLER: A.3 to which'

6

nu=bers does the Department object?7.

8

t

9

to

11
-

12
.

\m

)-n .)
14

15

16

17

,

18 .

19
.

20

21

.. 22

L
23

124
1p

v
25-

|

|
|
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11, 764

1

'sEIDRE 92 ?!R. CHARNO: The Department would object to *

,h 1 2
-'' N 195, 196, 198, 199 through 202, 204 c' hrough 212.

~

C.-
3

CHAIR!WI RIGLER: All ri<jht. ~

4m
What is the basis for the objections /4

, ,

5
MR. CHARNO: Beginning with 195 -

6
CIAIRMAN R'1LER: Wait a minute.

7
Does anyone object to anything prior to 195?.

8
MR. LESSY: One second, Mr. Chairman.

"

No. Staff does not object to 191, 192, 193 or
10

194.
11

MR. HJEIJtFELT: Ne'ither does the city.
12

CHAIRMAN RIGLER: All right.
13

We will recieve into evidence Applicants
.

Exhibits 191 through 194.
15

(Whereupon, the documents
16

previously marked for identi--
17 ~

fication as Applicants E:thibius .
18,

191 through 194' wore received
19

into evidence.).c
20

QIAIRMAN RIGLER: You may state your objection
21

to 195.
4

22
,

|

MR. CHARNO: The Department would object to 195
23

as the deposition of a nonparty and would note TIr. Reynolds '
24

prior objection, 5995 of the transcript, where he stated,
&M 3

"As to deposition testimony of individuals who do not fit
_

'

.
|
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11,765
ch 2

1 within the category of a party, i.e., an officer, director

') 2 or managing agent, we do not think that the Board has the

(~ ' 3 authority to look to the deposition testimony of those

' 4 individuals, but that they must be called to testify. And-

5 we would object to the use of any portiens of those depositions

6 or the introduction of any portions of those deposiciens."

7 We would note that Applicants 195 is the deposition
.

8 of an individual at one time employed by the city of
'

9 Painesville. Painesville is not a party to this proceeding.,

10 The depositions previously admitted by the Board

11 which were offered by the Department of Justice were

12 characterized by the Board as not being terribly controversial

~

13 in content. We would indicate that this document is extremely
~

('j/
14 controversial.

15 We believe that the Board's preference for allied

16 witnesses which has been expressed in the transcript should

37 be extended to this document, since we believe the demeanor

18 of this witness is very significant. Uc vould note that the,

19 Doard did not modify its attitude toward the use of

'

20 depositions of individuals who are not affiliated with parties

21 at any time during the proceeding, and we don't believe that

cad 2 22 it would be'. appropriate to modify it at this point.

badia3 Finally, we would note that the staff attempted23

24 to introduce the deposition of Mr. #andy of Painesville as
,

25 the deposition of .a nonparty, and this was cpposed, and it

.

b

-- , ,- -,- , , - p
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.

11,766 *

ch 3
1 was necessary to call Mr. Pandy as a witness in this proceeding .

2 We would expect the opportunity to put inthe depositicns of(
3 certain City employees and portions of Mr. Pcndy's dopcsition
4 rather than calling 'him as a witness.

5 2m. IIJEUTELT: The City joins in thct objection.

6 El. LESSY: With respect to the Staff, we join in
.

!. 7 all of those reasons and have some additional reasons,t

8 objecting to Applicants 195.

* 9 With respect to the Pandy matter, this usa an item

to on the agenda for the prehearing ccnference that took place

j 11 on the Friday before Thanksgiving voekend. Tha Docrd made

12 it clear at that time that the deposition would not be

13 constidered and that the witness would have to be called, althou Ih
ck.3_ )

14 there was never a formal, on the record, as the hearing ' '
|

15 started, attempt to put it in evidence.

16 I think a little history is going to be significcnt

17 here.

-

18 The Staff subpoenaed both fir. Pandy a,nd Mr. Milburn -

19 approximately a year ago for depositions by subpcena in
.

20 Washington. Mr. Pandy did show up. Mr. Milburn did not, and

21 Mr. Pandy had carried with him a one-paragraph motion to

22 quash by Mr. Milburn.

23 Staff answered that, and tha Board ordered that

24 Mr. Milburn be present for a deposition to involve; since
M
, C1 25 it was apparent to us at the time that Mr. Milburn was noti- .

.

t
-

.
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I

, , _
11,757

ch 4
1 going to come to Washington, the Staff agreed to go to his

q
2 law offices in Painesville to take his deposition et that time.;./'

L

3 At that time, it wac necessary to have a stipulation

(]). 4 among the counsel present to remove certain profane language

5 on b.ehalf of the deponent during the cource of the descsition.

6 MR. REYNOLDS: Excuse me.

7 Could I have that read back7.

8 MR. LESSY: I will repeat it.

*

9 During the course of the deposition, it was

10 necessary for counsel to stipulate to remove certain profane

11 language mentioned by the deponent in response to answers

12 by counsel. In addition to that, it is important to note

,3 13 that the deposition of Mr. Milburn was not signed.

(~!)
,

%

14 Now, all of the depositions that have been received

15 in evidence have been signed, and the procedure that was

16 used was that the depositions were taken, the original was

17 sent to the deponent. The deponent had an opportunity to sign

~

18 the deposition and submit corrections. That did not occur

19 in Mr. Milburn's case.
.

20 And under Rule 30 subparagraph (e) of the new
i

21 federal rules, a depositien must be signed. There are three j

22 es:ceptions : a stipulation; an illness so that he cannot sign |
!

k_)
23 it; and refusal to sign. ;

l

1

24 Staff would rely principally on the case of |
:

'

Q 25 Bernstein versus Brenner at 51 Federal Rules Decision 9, which |

.

Mi I

I
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11,768-

ch 5
1

stands for the proposition that, well, t'.Jo propositions : one,

O that only in exceptional circ""ntances can an unsignad
3

depositions be used. I should mention thia is the 1970
m. 4

,

District Court for the District of Columbia addicien. And
5 '

secondly,. the court must concider whether the reason for
6

lack of signature is such that the deposition should be
7

'

suppressed.
8

Now, after the deposition of Mr. Nilburn -- and
9o

'

we have a witness available, if this is nececonry, to go
10

forward to it -- Mr. Reynolds and Mr. Hauser plowed into a
11

car and headed back to Cleveland frca Painesville, leaving
12

Mr. Berger, Mr. Hart and mycelf at Mr. Milbu n's law offices,
13

g

f at which point in time he was to produce certain documents
''

14
from his files, which we got xerox copies of and then

15 *

distributed to all the parties, pursuant to P.he agrooment.
16

The xeroxing time took apprenimately five minutes ,

17
and it was very clear to me and to others hy the very nature

of the questions that Mr. Milburn was asking of' counsel --
19

none of which we answered -- that he wa.s having clear second,

20
thot.,ghts about some of the matters that he had testified to,

21
such that if that deposition were taken at 4 o' clock instead

22
of at 9:30, it would have read entirely differently, in my

V 23
view.

24
Now, we chink that this is one of the reasons

25
why Mr. Milburn refused to sign the deposition and that it-

.

(

.
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1

i
11,769 |

ch 6 '

1 remains in an unsigned state.

2 CHAIRMAN RIGLER: Well, I want to ask you about that ,

(
3 pursuant to commission's rule 2.740 (e) . It says that "the

4 deposition shall be submitted to the depcnent for examination

5 and s'ignature unless he is ill." I gather that exception

6 does not apply.
'

'

7 MR. LESSY: It may. IIe has had a lot of physical
.

8 problems and did have them then at that time.

9 CHAIRMAN RIGLER: All right.o

10 Is that the state reason for his failure to

11 sign the deposition?

12 MR. LESSY: There is no reason, sir.

13 CIIAIRMAN RIGLER: All right.
\ ).

,

14 Then it continues, "cannot be found or refuses to

15 sign.'

16 IIas there been an express refusal to sign the

17 deposition?

18 MR. LESSY: My understanding of it is, that the
-

jg deposition was sent to him by bott the unofficial reporter,
.

20 which was Fincum, . and the official, which was Ace, and he

21 never signed it and returned it. As to whether or not that

22 constitutes a refusal, it may indeed.
-%

d CHAIRMAN RIGLER: Has the deposition been certified23

24 by the officer? Again I am referring you now to 2.740 (e) .

25 MR. REYNOLDS: That appears en page 102 of the

.. ..

_ ,, e- - -
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1

document before the Board.

'] 2

1 MR. SMITH: Thic notary public did not have
3

jurisdiction to administer oaths in that county.
m 4

MR. LESSY: No, it warn't.
5

CHAIRMAN RIGLER: What is objection raised?
6

MR. LESSY: To the --
7

CHAIRMAN RIGLER: To the lack of notarial
8

authority within the jurisdiction?
0-

MR. LESSY; No. But this -- he just certified,
10

''Mr. Robinson is certifying that he transcribed what was said.
11

He is not certifying that this is a true and correct -- that,
12

this was --
13

(,? CHAIRMAN RIGLER: Moreover, the rule requires that
.

.v,
-

14 .

the certification set forth the reasons for the failure to
15

'

-

sign.

16
MR. LESSY: Right.

17
CHAIRMAN .;tGLER: And I don't see that in the

18-

*
certificate.

19
Does that conclude the staff's objection?.

20
MR. LESSY: No, sir. We would also rely on the

21
case of GEJ Corporation versus Uranium Air, Incorporated,

22 -

circuit Court of Appeals, 9th Circuit, to the effect that if(,, g
a witness is available to testify, h's deposition cannot be

24
used.

-

We would also point out that the CEI, during the

. -

--

4 4

m
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3

entire course of the negotiations, until his retire:aent '71d:
O 2
J Painesville, was represented by Mr. Eculey, vice presiden::
L

3
at that time and general counsel of CEI . And if CZI needs

^O evide=ce wien resvece to einesv111e, I >m eu= : nr. sou1er
5

would be available to timm.
.

6
There has been no proof of -- well, in -- and the

final point is that the effect of putting into evidenco a.

8
deposition by a hostile party taken by a hostile nonpartyr

9.

taken by a member of the staff or any other proceeding, I
10

think if su :h things were put- into. evidence, in futura cases

11
,

'

I think parties would feel very reluctant to take the

12
deposition of such a nonparty if it didn't kIicu what kind.of

. .,

13 ansue[s it .was going to get and if it felt that they would
'

y
v)

14 be received in evidence.. I think that is the reason why

15
depositions of parties only are received into evidence.

16
I think, given the dereanor of the witness, the 1

I7 fact it was not signed, and the reasons Mr. Charno mentioned,
18

-we would oppose this, especially since other evidence is
-

I8 available through Mr. Howley, whose deposition was taken in
.

md 3 20
this proceeding as a party.

21

22
-,.

24 .

A
Qg 25

: , , ,
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,

S4
Ibwl MR. ZAHLER: Mr. Chairman, I am absolutely

(
- $. at a load to respond to soms of the objacticas, becauceC

3 it seems to me that the reforance to Mr. Reynolds chjection is

(9 the objection that Applicants mada and lost before this
4

~ . ,

5 Board.

6 I don't understand ho,i Mr. Charno can noti

7 refer to that to exclude this deposition. It is tvf
-

8 understanding that the Federal Rules of Civil Procedure
.

'

9 provide that if a witness is outside of 100 miles of the

to jurisdiction of the Court his deposition can be used.

11 It is my understanding that that was cne of
f

12 the bases of the Board's ruling in this procadding, and
,

X 13

(O
that is one of the bases that the Department urged upon the

'

14 Board.
.

15 All Applicants are doing now is making use

16 of the simular ruling that the Board extended to the

17 Department.
.

18 The Applicants did not concede and c*cntested that

19 some of the depositions introduced by the Department teere not
.

20 parties, officers or directors or managing agents.

21 It doesn't seem to me that we ever reco1ved that
22 issue.

{,
23 CHAIRMAN RIGLER: That was in the case of forrter

24 employees.
O
[ 25 MR. ZAHLER: And in the case of existing employeas

,

.

#
'

J .tp'
' ^

._ _A_
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I
who were not serving in the forn of an officar or director

9 2
of the company, or a managing agent.,

<

3
HR. CHAPRO: That would be argument rather than

O .g

.. something that was actually datermined.

5
The Department is not of the opinicn that it

6
offered the testimony of anyone who is not a managing

- agent. 1

8
MR. ZAHLER: I would appreciate if I could finich

9-

the argument.

10
Secondly, the characrericaticn by Mr. Charno

II that the depositions that came in previously were ncn-
12 controversial was again disputed by Applicants.

s *

13
I can understand that it is legitimate.

14 But for the Department to now say that in their opinion '

15 this is controversial because Applicants made the scme
16

argumen* as to the previous depositions doesn't :saem to

17
advance the issue to me at all.

-

18
Moreover, I point out that the deposi' tion of

19
Mr. Milburn was taken pursuant to subpoena by the other

,

20
side.

2I
That is, by the NRC Staff, cnd that the parts

22
red-lined here are examination by the other side. 1

m

L..:

23
There can be no way that the other side had full

'4"
opportunity to examine Mr. tiilburn.

A
q 25

This is not the case where Applicants we e taking;

I.

i.
'

.
.. I
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bw3 I the deposition without a chanca to cross-examina by tho
-, )

2 other side.- -

3 I don't undorstand Mr. Lascy's statement thau

'h 4 Mr. Milburn is a hostile witness.

5 Presumably Mr. Milburn regrasentud at the tima

6 he was being questioned about the City of Painasville and

7 the fact that he gave the ancuers he givas and the facu that-

G Mr. Lessy is not happy with those answers, is not a basis
~

9 for saying that he is hostile to Staff or hostila to CEI.

10 We are talking about adversity in this procaading.

11 Mr. Milburn was counsel for the City of

12 Painesville and I don't understand the statement that he

.
13 was a hostile nonparty to the NRC Staff.

14 As to the question of signature by Mr. Milburn

15 of the deposition and the formality of the notary, I would

1G Point out that the notary was secured by the HRC Staff in
,

17 this proceeding.

.

18 If they are going ot make an objection acw, it

19 seems to me that that was waived.
.

20 I think that objection was not sustained by the

Board and it seems to me at this time it is a little lata21

22 in the game to be arguing that.

O As to whether Mr. Milburn signed it, it is nr123

y understanding that the rule is aimad for the protection

D
Tl 25 of the deponent and that chances are that it enn' t cera in

a

-.

M
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bw4 against the deponent unless he hasn't signed it fer any1

") 2 number of reasons.

But where he hasn't signed it, it caems to me3

Mr. Milburn waived any rights he mcy have to object to it.4

But none of the parties to this proceeding can assert the5

rights of Mr. Milburn in this proceeding.6

Wo final points, Mr. Chairr.cn. Ic to whether -
7,

the use of the Pandy deposition was on the record or
G

not, I don't *. think that comes tc the central issue uhich-

g

is that it seems to. the Lpplicnnts that the Board changed
10

its position that it e:: pressed at the earlier preh aringy;

i2 e nferc' ace, upon looking at the depositicn, and it is that
|

ruling that we should be operating undar at this ti:so. ,

13
. N.. .

,

D Finally, thera is no difference betwcaa 22g
-.. .

Milburn Deposition in any form, character, nattre, whatever
15 -

censiderations, policy or other.fise, that the Board might

like to consider as against the depcsitions of Applicants

- that came in against Applicants that the other side put in.

And it doesn't seem to me that any meaningful
.

distinction ' can be drawn betveen the tio...

MR. IESSY: I would like to respond briefly.

Withrespect to the 100-mile rule, thz:t is done in the NRC,

b yob. go there with respect to NRC hearings.

In other words, if a witness is unable to testify, i

[ unavailable because he is more than 100 miles away, and he

1

.

,
.

,,
. .. \
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bw5
3 can't come to the place of the hearing then the :mc gccc

.

2 there.

'-

3 So that I think that the 100-mile rule is not

,

4 exception to the use of depositiens, never has been.an ,

5 Secondly, we w wld rely on U.S. v. _Meheker,

6 12th Federal Rules decision, 485, that a party secking

7 to use a deposition of a nonparty must establish that the

* * # 9# "8 *

at 303 Federal Sup. 210 for the proposition that, establishingg,

that a person is unable to attend a hearing must be done
by evidence.

And if it is a medical reason for it, by medical
certificate.

13, '

*

14 I think it is essential that if Mr. Milburn's
testimony is to be used, it is essential that his demeanor

also be evaluated and the deposition gives no basis for that.

MR. CHARNO
17 Cculd the Department also rcply to

tio the comments?
18

-

*

I did not mean to characterise the prior testimony
- as- uncontroversial. It was my understanding that20

that was one of the bases of the '
21 Board's ruling, concerning

the deposition testimony that was allcwed in.

The portions, the red-line portions of the

Applicants 195 are not confined to the direct-
24

examination whic:h was perhaps my misinterpretation of what

:

:

| - > '_
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|

Mr. Zahler was saying, but go quite extensively inte
.

'

the cross-examination.Of the depositienc taken by the
' Department and the Staff, all do;,ositions ' rcra signed

except two.
.;

And all depositions which were signed

were then submitted to the Commission in accordance with6

the rules.
7

.

It is my understanding that in the caso of

Mr. Howley's depositicn, since hu didn t dign his, andf
-

9

in Mr. Milburn's deposition, sinc ae didn't sign his, that
,

those were not submitted to the Commission and are not on file11

with the Commission. '

12

MR. REYNOLDSL Mr. Chairman, I am only stcnding
133

b) , because'I was present when Mr. Milburn's at.-the time cf
14

Mr. Milburn's deposition.
15

Mr. Zahler was not.
16

Just to explain this matter about signing,
17

Mr. Milburn was not represented by counsel.
-

18 . -

6 . y.

CHAIRMAN RIGLER: He is a lawyer, is he-' n'ot?
19

-

MR. REYNOLDS: He is a lawyer. I think thcugh
20

that the better part of wisdom is even if you are a lawyer,
21

,

you get into a situatica such as that, that you obtain
22

^
counsel.

"
23

CHAIRMAN RIGLER: Who filed the motion to quash
24 *

p the subpoena on his behalf?
V 25 -

-
.

4

v 4
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/' 1

MR. LESSY: :!r. Charles Cannon, an attorney

} bw7 2
in Painesville, Ohio.m

3
CIIAIRMAN RIGLER: So thatprior to the depositica,

m. 4
5 Mr. Milburn had consulted with counsel with respect to.-

5
his . testimony? -

6
MR. REYNOLDS: I would be sure ha did.

7
All I wanted to state is that with respect to the

-

8
matter of signing it had cor.e up in all of the deposits.ons

*

9
raised by, I believe myself, as a matter of fact, as to

10
whether the Witness did or did not desire to sign.

11
That was not a matter that, came up in Mr. Milburn's

12
deposition.

13--

Pe .11y, I am indicating only that I don't

14
. think it was addressed at any tima, and it was not fecuced

15
upon by any of the counsel or by Mr. liilburn at that time.

56*

CHAIRMAN RIGLER: All right.

I
This has been an enlightening argur.ent.

IO
While many of the points that Mr. Zailler makes

I'
seem persuasive, the Board is going to sustain the,

objection. '

21
The principal reason is that the Board

22
indepet.dently through some of the documents submitted also

Q. 23 had concluded that Mr. Milburn is the type of witness who
24

should be called live, wherein observing his demeaner

M- 25 ,and his response would be important to this Board's
4,

.

*
+*t
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bw8 1 consideration.

'

). 2 And for that reason, prinarily, wa are going

3 to refuse to receive Mr. Milburn's testimony through

^
/ ; 4 the medium of the depcsition.

5 MR. REYNOLDS: This is going to change the

6 scheduling some then.

.

I will have to get in touch with with7

- 8- Mr. Milburn and I would like to make an application for

9' subpoena for this witness, and I am not sure when I can~

10 schedule it.

11 But I will get on the phone today 2nd make

12 every arrangement to bring him in.

m 13 MR. LESSY: We would endeavor to cooperato in that.
)

14 CHAIRHAN RIGLER: Off the record.

15 (Discussion off the record.)

ES4 16

17

'
'

18 .

-

19
.

20

21

22 -

.^,

23

24

D.O 25v

',
+4 ^

.
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ch 1 CHAIRMAN RIGLER: Okay.
,3

: 2
Let's go back on the record.v

%

3
What is the objection to Applicants E:6ibit 196?

C' *
MR. CaARNo: Agp u canee E=h1 hit u 6 has e - cffe m

5
for the truth of the contents, and we uculd object to that

6
document as hearsay upon which uhe Department has had no

opportunity for cross-examination, especially since Applicants-

8
just indicated that they are going to call Mr. Milburn as

~

9
a witness in this proceeding.

10 MR. LESSY: I would join in that objection and

II
add to that on behalf of the staff that this letter seeks to

12 comment upon statements made in the Davis-Besse 2 and 3
.

- ~ 13
~ advice letter, which advice letter was offered by the staffNpJ

I4 in this proceeding, and objection to it was sustained by the
15 Board.

16 Now, in addition to that, it is cleah frcat

17 Applicants document 197 that this letter by Mr. Milburn to the
-

18 Nuclear Regulatory Commission was written at the request of
19 Mr. Rowley of CEI.

.

20 Now, Applicants 197 sets forth what the request

21
~

was in part. But the second paragraph of Applicants 197

22 says, as we discussed the other day, it indicates that there_.,

i

23 was a phone conversation or implies that there was a phone
24 conversation between Mr. Ecwley and Mr. Milburn in which Mr.

O
Ff 25 Milburn was requested to write this letter.

..

e-

a
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. The substance of thac conversation we have no

i-, 2
knowledge of. Based on that --

3
CHAIRMAN RIGLER: That would not necescarily

*O grevent the 1etter erom ccmine in. acuever, since che offer

5
of prod! was for the truth of the r.atter contained therein,

6
I think we need go no further.

,

MR. ZAHLER: Staff 2::hibit 137, which is a letter,

8
f;om Mr. Milburn, was admitted in this proceeding during the

evamination of Mr. Pandy, and I believe it is for the truth

10 i

sof the matter. If staff would like to cha:.ge that, that is
-

.

11
okay.

12
Similarly, a letter to Mr. Charno, E::hibit 138,

,

13

(' t-as also admitted in this proceeding. Both of those
w

14
were at the request of adverse parties to Applicants in this

15 proceeding.

16
The question that Mr. Lessy raised as to the

17 substance of the telephone call was one of the matters diccuccai

18-

in Mr. Milburn's deposition, and Mr. Lessy had full- chance

I8 to evamine him on that. The staff is not in ,the dark as
.

D to that.

II CHAIRMAN RIGLER: I am not concerned about the

22 fact that the letter was written in response to a phone call.
O,

23 T' hat can be developed later. That wouldn't necessarily

24 affect the contents of the letter. But because the letterW
Q 25 purports to represent the truth of the matter contained

,

L ___

_-
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1 toerein,. we are going to reject it on that basis.

1 2 MR. ZAHLER: Then I would like to =cdify the offer ci.'

3 proof of Applicants. The offer would be to 2how that Mr.

4 Milburn did write a letter to the NRC see.ff, :r.erely for the

5 fact that it was written, and that this is ralovant in light

6 of the fact that Mr. Milburn's previous corraspondenc2 with the

7 staff and the Department of Justice has been introduced as
a

8 Exhibits in this proceeding, Staff Exhibits 137 and 138.

9 I take it that Exhibits 137 and 133 are not for the-

10 proof of the matters contained therein.

11 MR. CHARNO: Thoase were not unsponsored exhibits.

12 MR. ZAHLER: Mr. Milburn vasa't here to sponsor
|-

13 them

14 I am confused. If the other side is arguing that

15 this can't ccme in for the truth of the matter but asserts

16 that their letters do come in for the truth of the matter,

17 then I think they are playing double s*.andards.

18 CHAIRMAN RIGLER: That is not the pending questicn

jg right now. The question is whether there is objection to
.

20 receipt of the letter for the purposes just stated by Mr.

21 Sahler, namely, the fact that such a letter wr.s written.

22 MR. LESSY: I would object, pending the

23 disposition of whether or not '4r. Milburn is going to come

here as a witness. If he is coming hers an a witness and thisy

f}, can ebe a sponsored exhibit, that is one thing. |q 25
,

1

'

,

<..
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If this is going to be an unsponse=ed e::hibit, !

]y 2
would object on the grcunds that, notwithstanding the fact

. . .

3
of the truth of the matter asserted therein, it is not being

'O oraimed =ow that we were not ge==ieced ove= agg11c=nes-
5

objections to offer the Davis-Besse advice letter as new

6
evidence, even as a letter that was cent and received by the

Department of Justice, and because that objection was|<

8
sustained, this letter, which seeks to comment on that

'
end5 advice letter, should also be sustained.

10

11

12

I

13 I

?') {''
|~

14 (

15
|

16
1

17
\

-

18
.

19 *

.

20

21

22
,

23

24 I.

. 25

1

\.

*
. .
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O

S6
3 MR. ZAHLER: Just to make cne ccmit.

bwl

2 The reason the advice letter idd not come in was

\~
because the Board ruled that it was already a mattar of3

4 record in this proceeding. -

.

..

5 I don't understand Mr. Lessy's objection to that

extent.G

MR. CHARNO: The Department does not cbject7
s

8 - 190*
,

m n- y u ad sm&cd3 4 .
- 9

e je n ame s e
10

, .

truth of the matter asserted.g
'

CHAIRMAN RIGLER: Now we are going to admit.

196 for the reasons just restated by Mr. Zahlar.
13

* ** * - g qu sdon een*
14

with respect to the advice letters, if they have already

been Considered by the Board, can they be cited in proposed

findings as letters that were sent and received?

,
CHAIRMAN RIGLER: Certainly.

MR. LESSY: Okay.

' CHAIRMAN RIGLER: Was there objection to 197

by any party other than the Departrent?

MR. CHARNO: The Department did not object to.,

197.v' g

MR. LESSY: Staff objects to it as hearsay,

Q., Eo 197.
.g. 25

* -

i.
.

O

_% ,
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-

CHAIRMAN RIGLER: All right.-'

2^

q We are going to raject 137.

3
What is the cbjection to 19G?

#
MR. CHARNO: There are aevoral objections.

5 First, that it does not meet the offer of

6
proof as stated.

7 CHAIRMAN RIGLER: Which was what?,

E MR. CHARNO: The document was offered at transcript
.

9 page 11,739 to show that the load transfer service was

10 the first part of a three-phase progrcn leding to

!! a permanent interconnection, to how that the City was
12 desirous of a load transfar sertice and three-phase progran
13' leading to a permanent interconnection and, in fact, the Cidf
14 proposed such a plan to CEI, which was latter accpeted by ,

i

15 CEI.

16 The Department does not believe .tirat

17 Applicants 198 shows that the City propcced a three-phase
.

f8 ~ '

prog'am.

19
, In fact the record in this proceeding showc

20 that the program originated prior to the time of this

21 letter and while it shows that the Departnnnt -- pardon

22 me, while Applicants 198 shows that the City dasired'

23 a permanent interconnection, we don't believe that it

24 shces that the City desired the three-phase program in

25 order to secure that interconnection.
-

. k.'

. -
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bw3 We would cbject to the remaining offer., that

the load transfer was part of a three-phcse prcgram leading

to a permanent interconnection as irrelevant.

We would cbject to the entira exhibit ns haarsay

upon which the Department has had no opportunity for cross-

examination.
6

MR. GOLDDERG: Staff joines in those objections.
7

.

MR. HJELMFELT: The City would join in the objection-
8

on the grounds that the document does not meet the offer.
,

9
MR. ZAHIER: If I could start from the bottom

iO

of those objections.
f1

It seems we are going to hear a hearsay objection
12

every' time.

,n 13
i

w' It seems to me that now the other sido in again
14

trying to apply a double standard. This document was
15

' '
.-

receivec: by Applicantsduring diservery from the City.
IG

It is a City document. The City is a party to this,

17

proceeding.
_

18
'

.

I don't understand how this is any different
19

' than any of the other unsponsored documents that cama in
20

against Applicants.
,

21
It seems to me that hearsay objectio'ns are

.
22

frivolous, as to whether it meets the offer of proff.

That is just quibbling, really.
24

Q The inferences that the Depar+ m nt cav want to drak
~

'? 25
is different. I direct the Board to paragraph cns. -

.
-

_.

*
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of tha letter whnre it states that this letter will serve |

I '

. as the City's suggestions for impler.sntatien of a
,-. 2y- temporary tie-in bet: teen the Light Plant and C2Z.
v

3
On page 2, where it states that the City wishe:

O to memorie1ize it understendine with c=I eh4e ehis
'

.

5
temporary tie-in arrangment is but the firct of a ::hree-phace

6 project between CEI on the City, when when completed will
7 provide a permanent tic-in.,

8 I believe on the face of the document, it indicates
"

9 that the City was desirous of obtaining these fors

10 of services.

11 CHAIRMAN RIGLER: That gets into a ce'r. antic

12 quilble as to what is meant by desirous.

13w It issplain that the decur. ant contemplates^ -

G
14 ' that ' type of service.

''
15 Desirous might also have the meaning that

16 one initiates or has a strong wish to obtain this

17 service and that might be the basis of the objection. .

t
a

18 MR. "AHLER: If I understand the purpoco of.

19
.

the offe.r, it is to indicate what we are offering it for,

20 and the broadest types of findings that we might dret.i
,

21 from i.:.

22 This is what CEI believe they would .,

23 draw from the d. -ument.
2

24 As I w .iunderstand the Board's ruling en I

s 25 previous offers, as long as the face of the document cc : ports
!
,

|

,c".,'
.
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bwS 1 with that in a general sense, it is acceptable.

O, 2 The Department is opon to quibbla wicha

3 that offer of prcof.

p 4 I don't unders'tand that the Board hcs
%.-

5 previously rejected offers,. because th a other side

6 may bae denying the offer of prcof.

7 The questien is whether the documsnt en its
..

8 face supports in scme general manner or is probative

9 of the offer of prcof.-

10 I do believe this is prebative of the offers

I 98V'*11

12 CHAIRffAH RIGLER: I agree with you.

ES6
13c,~.

!
.

.

14 '

15

16

17

^

10 -

19
_

4

21

22
S ,

!

. Q
t 23

1 I24
ii i

i
~

!- . = ~
--;-- 25

1

4
,

4

.

.,
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1
MR. HJEIliFELT: This document ce_*ainly doesn't

DE 7
p] ch 1 show that the city proposed, and that is what he says in his

2

3
offer, that the city proposed such a plan to CEI, which wao j

|

C later accepted by CEI. In fact, the very language quotad
'

5
suggests that it is a memorializing of an nnderstanding of

6
CEI. It doesn't say anything about proposing.

,
CHAIRMAN RICLER: It may support the inferenca

8
that he is asking us to draw from it. The objections are

" 8 overruled. We will receive 198.

10
(Whereupon, the docunent

Il previously marked for identifi-

12
cation as Applicants Exhibit

.

13 198 was received in evidence.),

< ). - I'''

14 MR. CHARNO: The Dapartment would entor the scma '

15 objections to Applicants 199 which had the cama offer of
.

16 proof.

17 MR. LESSY: Staff joins in th&t objection.

- 18 MR. HJEIJ4 FELT: City joins. .

19 MR. ZAHLER: This document should be viewed in
-

20 context with the other documents. It is a series of corre-

21 spondence between the City and CEI. It is expressing its

22 understanding of what was going on with the negotiations
,
'' 23 between the City and CEI.

24 CHAIRMAN RIGLER: The objections are ove_' ruled.

wf:' 25 We will receive 199.
I

|

'

,w',,
,
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.

ch 2
1 (Whereupon, the doctrcant pre-

:i 2 viously marked fcr identifica-

[
3 tion as Applicants 2:dlibit 199 8

I
.

m 4 was received in avidence.) |
!

5 MR. CHARNO: The Department uculd object to

6 Applicants 200 as not meeting the offer, as well sc a hearsay

7 objection.
-

8 The offer in that case, at transcript page 11,740,

' 9 was that the document would show further study of negotiations
i
'

10 between CEI and the City regarding permanent interconnections,

11 that the outages between May and September of 1970 were due

12 to a lack of communication and confusion on the part of
f

13 MELP and further .alegligence on the part of M2LP's
.,s

), /
_

#
14 employees, that MELP's' equipment was in poor condition, as

15 was.its fuel supply, and in such bad shape that many timas the
-

1

j
-

1,

}' fire actually went out by itself. The offer ending on 11,741,16

17 We think that the document itself shows that

khere were not the sole factors respcnsible for cutages.-

18

19 And, finally, we vould object that these contributing.

. .

20 factors outlined in the Applicants' offer are irrelevant to

21 the issues in this proceeding.

22 CHAIRMAN RIGLER: Mr. Zahler, were you suggesting

'v 23 that these were the sole factors, or that they were contributing

24 factors to the outages?

^
b. 25 MR. ZAHTRR: These are the factors that are

.

v{ e4
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"

ch 3
I highlighted by Mr. Bergmanman's memo to Mr. GGasto. -

h 2 CHAIRMAN RIGLER:- You are not responding. !.,
Y

- |

3 I say, are you saying that these are the sole

(] 4 reasons or these are some of the reasons?

5 MR. ZAMTRR: That's certainly not Otha sole

'6 '

reason.

CDTRMAN RIGLER: The objectsion arc overruled.7 -

.

8 We are going to receive Applicants 200 at this time.

9 (Whereupon, the document pre-'

10 viously marked for identifica-

11 tion as Applicants E::hibit 200

12 (CEI) was received in evidence. t

13 MR. CHARNO: On the basis of Applicants' offer of

14 proof for Applicants 201, which was that the document would

15 complete documentation concerning FPC investigation 1 and

16 jurisdiction and show that the FPC allowed the City

17 to amend its complaint to include antitrust allegations and

'

18 that such objection on the part of the FPC was necessary and

19 appropriate and a proper exercise of the Commission
.

20 responsibilities under the Federal Power Act, the Department

21 would object to the document as irrelevant, since the collateral

22 estoppel issue has been determined with respect to this pro-

23 ceeding,and the fact that the FPC can or did consider antitrust
3

24 issues would seem to be completely irrelevant to the matters
-

. . ~

; 2'e i controversy before the Board.

-

1
'

.

- .,.:m
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ch 4

1

MR. HJELMFELT: The City joins in hhis objection.

7 ',, MR. GOLDBERG: Staff joins.
3

CHAIRMAM RIGLER: The objecticn3 are overruled.
,o 4

. We will receive 201.--

5

(Whereupon, the document pre-
6

viously mar!:ed for identifica-
7

-

tion as Applicanto Enhibit 201
8

(CEI) was received in evidence.
9

.

'

MR. CHARNO: The Department would make tha sama
10

objection with respect to Applicants 202.
11

MR. GOLDBERG: The staff would join in that objection
12

and add that it does not ccaform to the offering in that it
13' ^

/ doesn't show that the FPC ordered open switch operation ofu
14

the 69Kv service.

cud 7 MR. HJELMPELT: The City joins in the obje.ction.
16

17

18'

.

19
-

20

21

22

C 23

24

q: ,Q 25

.

,

a7 .
- - - - -
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.

. S8 1

bwl MR. CHARNO: The Department would accept the

2 2
modification of the Staff in its cbjection.'

3

CHAIR 24AN RIGLER: The cojections cre overruled.4,

s

We will receive 202.5

Mereupen, (na docent preneusly
6

marked as Applicants E::hibit 202
7

(CEI) was received in evidence.)8

MR. CHARNO: Irdon't belicve vs .cbjected to 203.
9

CHAIRMAN RIGLER: Hearing no objection, we will
10

receive 203 into evidence at this tire.
11

(Whereupon, the docuamnt p cviously
12

marked as Applic4nts Exhibit 203 '

r3 13 .;

uj'') b
(CEI) for identification, was -

g4

re ud in e ndence.)
15

: e ep n u cbjed to
]

.
16

|

Applicants 204 on the grounds of relevance. I

17 |
2

- * " U
18 -

.

of relevance and not that the ordinance is notg
_

.

yet enacted into law.g

MR. SMITH: Is this a publication requiredg

by law to, _ one of the steps before an ordinance may be

V enacted?
23

MR. HJELMFELT: I believe it probably is. I

h believe what this represents is a first reading en introduction.
w 25

.

'

..T
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11,794

bw2

1 CHAIRMAN RIGLER: .Mrs Zahlcr, do you have. ,a.recponse

m ,

J., 2 on that?
u

3 MR. ZAHLE.R: It seems to ma that thic docur,ent is

f 4 probative of the fact that the City of Cleveland has tahan

5 prepatory action for the acquisition of CEI:s facilities l'
*i

6 within and without the City of Cleveland, and that it is

'

7 a follow-up of Applicants Exhibit 203, which is the,,

8 resolution introduced by the president, Gacrge Forbes.

9 CHAIRMAN RIGLER: Ucw, tell me how that relates

10 to the issues in centroversy and the allegations being made

11 here.

12 MR. ZAnrRR: Just for example, one of the claims

m 13 is that CEI has been studying for a long time the acquisition

%b
14 of the MELP system. Part of CEI:s defense is

15 that sthis has been an cngoing struggle between the two
,

IG bodies', that on numerous occasions the City people hava

;7 proposed acquisition oc CEI, that in response to those

-

requests CEI has found it necessary,'to study thq question18

jg of MELP's viability in tlie City, the acquisition of the
.

20 City , and I think this is a further example of the engoing

21 riationship between the two.

_
22 Both of them are involved in making statecents

v
23 that they are going to acquire the otner, and .nat this has !

24 been true throughout the entire period |
Q % j

Y 25 under consideration in this proceeding.
;

!

!

I

I
~

.l.
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I CHAIRMAN RIGLER: Ncu. tell ca uhat you rc.aen by -

.a
2 within and without the City?

.

3 MR. ZAHLER: That language is af.d2d because the

] 4 ordinance talks about the setting up of an authoritj
5 that would have jurisdicticn within and without of the City.
6- CHAIRMAN RIGLER: Does the City have curberity

7- to acquire facilities outside of its jurisdiction?,

I8 MR. ZAHLER: I believe that is the case. |'

l9 I have been so informed. |
|

10 MR. SMITH: One of the things that I see in

11 these documetns is that there is a possibilies that tha
12 condemnation power oE the City of Cleveland cvar CEI

..

4 13 could serve as a restraint upon CEI of the abu e of market
LO

14 power. .

15 And no one has addressed that possibility.
<

|
16 Do you think that that would be germane to the issues

17 in treontroversy, Mr. Zahler?

~

18 MR. ZAHLER: I do, Mr. Smith. I believe it

-

is regulation in this industi,f and constraints on these. 19

20 entities at all levels, at the federal, at r.he

21 state,, at the municipal level. I believe the fact that ,

;
i

22 the City can, it is the exercise of franchis cc= petition, Ie I
.,

23 to taka away your power in the City.

e,-
24 MR. SMITH ( One of the objections 'cado by the

O
\$ 25 City Council was that they were concerned about excesa

profits earned by CEI. And those are steps that the City

'

- - - - - -
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)
'

.

bw4
1

1

g has taken on id own initiative, in ist e m pcwer
y

and authority to counteract that.
3

I think that I would vicw r.hese doct=cnts,9 4
'"

as pertaining to that issue.
5

MR. REYNOLDS: Mr. Smith , or Mr. Rigler, I ra
6

only rising because I believe the questien came up in the
7

.

hearing as to the ability cf the. municipality to acquire
8

facilities outside its jurisdicticn.
'

9

_ I have filed with the Board a letter which cites
10

the Ohio provisions that deal directly, I believe, with that
11

matter and de indicate that the municipality unt'or the
12 .

*'

Ohio Consitution does have the ability to acquire facilities
m 13

Q outside, as well as those facilitics inside.
i

.

,
14

- But there is some limitation en the cutside !
15 I

which I think relates to the facilitiec that will be 1
16

|
used inside too. '

l

17

CHAIRMAN RIGLER: We have a copy of .-

18 - -

your lettnr, and I do recall it.
-

19
- I do not recall having seen a response fren

20
any of the other parties.

21

I am not sure whether there was controversy
22

f 3
V, with respect to your v.msentation.

23
All right. The objections are ovorruled.

24
And we will receive Applicants 204. '

y$,4 25
.

t

&

a
_

P g -
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- - _ _ _

g (Enercupon, the docurent

7 2 previously marked ?.pplicants
v _. bw4

3 Exhibit lio. 204 (C2I) for
bw5

4 identifica:icn, wac received

5 in evidencs.)
.

ES8 6

7
4

8 '

'

9

10

.

11
.

12
. -r .

m 13 ' 4'(m ,

: ;

.g

14

15

l

16 1

1

I
17

-

18 '

19
-

i

?.0

21

22
.

b.
23

24
!O '
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l

25 '
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DE 9 1 MR. GOLDBERG: Yesterday when 204 was identified,

h
ch I

2 I requested a copy. Since the staff does not have one, I
_

3 would again request a copy of 204.

Q 4 MR. ZAtti.ER : I'm sorry. I thought it had been

5 provided. We will provide that.

6 MR..GOLDBERG: Thank you.

7 CHAIRMAN RIGI2R: your objection to 205 through,

8 212 the same objection M'r. Charno? I notice that you grouped

'9 them together.
''

,

,
,

.

10 MR. CHARNO; No. I am afraid not.

11 205 and 206 would be similar. They are bcth

12 reports of the City planning commission. We would object on

13 the basis of relevancy and hearsay.,

w_L) ;?

14 . Here the cross-e:ramiriation we thin.'t would be '.

15 appropriata, 'and would go to two points: the fact that the

16 city planns.ng commission, according to deposit' ions taken by

17 the Applicants, is a body that has only investigativa power and
~

18 no executim or administrative power whatsoever, unlike a

-

number of planning commissions, that have soma authority;19

20 secondly, the extent of -- which has been taken under

21 this 1972 report which as of the May 1, 1975 deposition,

22 absolutely no action has been taken under it.
,
,_

U
23 The record doesn't reflect that and will not

24 reflect that without an opportunity for crcss e:::m3 nation,
i with respect to Applicants 205 and 206.25

..

*
--
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ch 2
I CHAIRMAN RIGLER: Is thero contrcversy with respect

,

q) 2 to that?,
,s, _

3 MR. ZAHLER: I believe the most recent exhibits and
.

O 4 the newspaper advertisements indicate that the city is in
v

5 the process of taking action.

6 MR. CHARNO: I don't believe it has anything to do

7 with this report.
,

8 MR. ZANTRR: I don't know where Mr. Charno sevars
~

9 the link here. I knew the city contemplates the action.

10 The document is probative as to the official reports

11 ofthe city. The city council membe'rs are all listed here,

12 as to what action the city was contemplating.
,

- 13 It further goes to the point that Mr. Smith was
./).
"

14 making, that the municipalities do have this power and, even

15 without usingit, can be a significnat power within the

16 territories.

17 MR. CHARNO: This cammission has no authority to 4.o
.

'

18 anything but make suggestions. It is not the pepple ' how

19 are listed inside the front cover who are the membsrs of the
-

.

20 commission.

21 CHAIRMAN RIGLER: Right. But it seems to ne that

22 still your objections only go to the weight.
,

G 23 MR. SMITH: Let me add along that line -- and I'm

24 raising it to let you know early, or at least timely, that
m

'. 25 these ara concerns. I certainly hope you address yourself to

'
'

,;
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11,800 |
. -t-

ch 3
1 this. If you don't, you know where my thinking is going.

2 But in addition to conctraints upon the power of

3 the City, of CEI within the City, you can also concidar the

.
4 possibility that the City of Cleveland has enhanced er is

5 in the process of enhancing its capacity to be a potential

6 entrant into the market outside the city. That is my remark.

7 You can proceed.

8 MR. GOLDBERG: I would like to also add, on

9 205, that, strictly speaking, the document does not conform"

to to the offer andt; hat it does not show thct the City studiod the

11 acquisition of CEI but only certain facilities of CEI.

12 CHAIRMAN RIGLER: Mr. Hjelmfcit, I wasn't clear as
~

13 to whether you had joined in any of the objections to these -s

2
14 documents.

:

1

15 MR. HJELMFELT: No. i

16 CHAIRMAN RIGLER: The objections ara over- uled,

17 and we will receive 205 and 206 into evidence.
i

''

18 (Whereupon, the docunents pre- I

Ig viously marked for identifi-
-

20 cation as applicants Exhibits
,

21 205 and 206 (CEI) were received

22 in evidence.) I

m

23 MR. CHARNO: Mr. Chairman, we would like to request

24 that page 18 of the appendin, part 3, of Applicants 205 he red-
m

Q1 25 lined.

.

'n

D

e

' 7 * he ,,



_ _ - . -

- . _ = - -.. . - - - - - - - - - - - -..-- ._ n -. .,

11,001 -

510
bwl MR. GOLDBERG: fir. Chairman, with respect te1

] 2 206, we didn't have an cpportunity no cdd=sa that. I S ought
,
'

. e were still on 205.w3

p 4 I would object in that on page V-3 referenca

5 is made to another report, and I would ebject to

6 this document coming in without that other rope: .

7 CHAIN RIGLER: Is this project number
.

8 510267
.

9 MR. GOLDBERG: Yes.

10 CHAIRMAN RIGLEI We are not going to rejcct

it on that basis.3;

12 If y u find that the other report hac scro

Probative value the' Staff wishes us to consider, we-- 13

wod mMnly ped you to Mmdum de of er.''

S34

' wr rs . u m y deta d e15

" " "*"*8
1G

*

3

Mr. Charno, your redlining was page 10 c,f

8Ppen h --

18 ,

"* * "U"' " M**
19 '

-

g Specifically footnotes B and C of page 18 of the appendix
:
,

to Section C. or Part III ;
21

|
,

CHAIRMAN RIGLER: Is it III or C7 I22 '
s i

MR. CHA:tNO: Section III, Roman Numisr III, |23

I a.=t sorry. ~

,

Py CHAIRMAN RIGLER: Okay.
Q 25

c.,
.
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-

. ...

bw2 I Ifn. SMITH: Is that 20G?

h 2 MR. CHARMO: 205.
_

3 The Department would object to Applicants 207

O 4 as hearsay with no cpportunity for crcss-examinc. tion
v

5 and note that it was compiled from secondary sources, such

6 as legal briefs and unnamed other matorials and that it

7 is impossible from the document itself to determine the
:

8 nature and extent of CEI's influence on the documsat.

g I think that both of those factors would be

to significant in view of the Applicants' effer that this

it is being placed in the record to prove that a purchase
,,

12 of power from CEI by MELP is the best alternative for

13 N*-

14 CHAIRMAN RIGLER: That Na3 the 7

? 15 recommendation of ."Cresap, McCormack and ' pag e tt, myg

16 are independent management consultants.

g7 MR. CHARNO: They purport to be a management
-

10 consultant based upon the second pnge of the dociar. ant,

19 and they list their sources on page I-II of the doctur.2nt,
_

-

20 and it is that listing of sources which are not tied

21 to any specific parts of the report and make it imocssible

22 determine the source of much information or the validityt-

C
3 of that imformation that form the basis for my objection.

24 MR. HJELMFELT: I would join in the objection

b and n ta that what you have got here is a management25
,

...
.

OY

b
.
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1

consulting firm purporting to nake pcwer supply a:cpancien

b" 2
studies, which are scrathing that engineering concultants

3
spend considerable . mounts of ti.T.e doing.

(m. 4
k_ CHAIR!WI RIGIER: Who made tha deteridinaticn

'

5
to hire a cruagerent censultant firm to engage in this typa

6
of study?

7 MR. ETELMFELT: The City Council retained these

8
people, I don't know what the accpe, what they had in mind

,

9 that the managen:ent consultants wculd do in the

10
engineering field.

11 8CHAIRMAN RIGLER: We don t aven kncu that their

12 well-studied conclusion is the right conclusion.
. ~

' e

13 But, nonetheless , it is the conclusien they -

14 made.

15' MR. GOLDBERG: I would join in those cbjections

16 j and add that I don't think t.his confons to the offor of

17 at all witYre5tbc't to showing that :iELP;s ,bact alternativa
. .

18 is the"-purchase.of power from CEI.- ' * ~

-

19 CHAIRMAN RIGLER: If you are saying that may not

20 be its best alternative, I suppcse the document wocid

21 not indicate that, but surely that is the conclusion,

22 MR. GOLDBERG: I would disagree with that also.m

23 CHAIRMAN RIGLER: Na vill overrula the cbjecticn.

24 MR. ZAHLER: I would like to have red-lined on#h
e.,y'* 25 page I-II, the portion that lists the sourcas 1

- -
,-

.

F

.a g-
a ,
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bw4 1 relied. on by _Cresap., ::ecormach and Tadgett.

(, 2 If the Departnent would like an offer as to that,
s _.

3 I believe it shows that the study aas based on parsenal

] 4 interviews,in part, with IELP peopla and other -

-

5 studies, and there is reason to give coma weight to the

6 conclusion drawn by this report.

ES10 7
,

~~

8
.

. . - . . .

'

9

10

11

12
., ,-

,

'a.s

14

15

.

16

17

18 .
,

19 '

.

20

21

22
,,

23

24

'

25

.

N e

1

'
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DE 11
ch 1 1 MR. GOLDBERG; What page was that?

2 MR. ZAHLER: Roman numeral I-2, the caction under

3 " Approach."

{, 4 MR. GOLDEERG: Thank you.

5 MR. SMITH: Currently this study is cisc predicated

6 upons legal briefs. Were they referred to lator in the study?

.
7 MR. ZAHLER: There's discussion later on about

8 ongoing litigation that ICLP is involved in. I dcn't remember

'

9 whether it's -- in specifically states thosa. It does spell

10 out what it assumes is and is not availabic a.6 draws so=a
..

11 conclusions.

12 In light of this proceeding, in light of that, I
,

13 am not sure that those conclusions are accurate any =cre. Etitb-
14 take it for what they are. I think it does spell cut the ,

15 assumptions in the context of the report.
'

16 MR. HJELMFELT: I sould ask that we add red-lining

17 on page III-11, Roman III, page 11, the last paragraph on

''

18 that page.
,

19 MR.,CHARNO: Slow down.
.

20 MR. 22HLER: Mr. Hjelmfelt, that is Raman numeral

21 III, page ll?

22 MR. HJELMFELT: Yes. It comes after the first
,

r .
title page for part 4.~

23

24 MR. ZAHLER: The last paragraph?
n:>
TF 25 MR. HJELMFELT: Yes.

*
.

,
,

4 , _ . .$. --,g' x
'
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1 MR. ZAHLER: Okay.
'-

'h 2 MR. HJEUtFELT: And on the following page, which

3 should be the first page of parc 4, t!r.1 first paragraph under

^ 4 the subheading "acccmplishing the race mended strategy.'

5 MR. ZAHLER: I beli3ve that that ontiro page ic red-

6 lined.

7
. MR. HJEL! M T: Okay.

8 MR. ZAHLER: Just so that it is clear.

9 CHAIRMAN RIGLER: Off the record.

10 (Discussion off the record.f
11 MR. CIIARNO: The Department would cbject to -

12 Applicants 208 and 209 as being irrelevant on the basis

13 of the offer, which is the same for both documents, and thaty
'

1
14 the denial of cross examination of this hearsay is prejudicial,

15 in that both exhibits purport to be reports of come actorneys,

16 based upon an unspecified mi:cture of primary and secondary

17 sources, most of which are not identified.
.

'

18 MR. GOLDBERG: Staff joins in those objections.

To the ebent that those attorneyc19 MR. CHARNO:
.

20 are reporting on engineering matters, crocs e::zminaticn might
'

21 be helpful as to their sources.
.

22 MR'. ZAHLER: I would point out again that thesa

23 people were retained by the city. This is an ongoing raport . ;

24 that the city council has done on a regular basis. I don't

h believe there is any basis for hearsay objection.25

.
.

'0

' .e:
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I CHAIRfAW RIGLER: Does the City join in that

h 2 objection?

3 MR. HJEIJEELT: The City does not.

^ 4 MR. RIGLER: All right.

5 We will overrule the objecticas and rac ive into

6 evidence Applicants 208 and 209. I am not sure whether

7 we received 207 on the record. If not, that should'also be
*

.
.

8 received.
.

*

9 (Whereupca, the documsnts pre-

10 viously marked for identifica-

11 tion as Applicants Exhibits

12- 207, 208 and 209 (CEI) were
'e

n 13 received in evidence.) .[ '

'mwi,.
~ ,

14 MR. CHARNOi The Department has no objection to ''' '

15 Applicants 210. '

16 CHAIRMAN RIGLER: Hearing no other cbjection, tre
''

17 will admit 210
~

18 (Whereupon, the document pre-

19 viously marked for identifica-
.

20 tion as Applicants Exhibit 210

21 (CSI) was received in evidence.

22 MR. CHARNO: We would objcat to Applicants 211,..
V

23 on the grounds of relevance, in that it is a study which is

24 based upon admittedly false assumptions an that it in hearsay

25 with no opportunity for cross-examination.

f.-



_.

. _ . . _ . _ . _ _ _ _ ._ _ _ _ _ _ ._
_ _ ___- . . _ _ _ _ _ _ . _ . _ . . . . _ _ _

11,808
,

.

ch 4
1 For . xample, on paga '4, the assumption is stated

) 2 that MELP need not purchase from CEI because it could have
u.-

3 tkane all its equipment down and refurbished it if it empicyed

4 certain financial programs, when the racord here is clear;

5 that prior to May 1975, at the time the interconnection was

6 completed, they were not in a position to take out,the

7 great part of their generation.
,

8 So not only are *these admittedly false assumptions,

9 but they are based upon further errors and without an*

to opportunity to examine -

11 CHAIRMAN RIGLER: Yes. But the record in this case

12 hasn't been closed. We have drawr Tc final conclusions.
.

. , . ,,

13 MR. CHARNO: That's true. I am simply saying thatem

3 ::q
14 this is an assumption which they acknowledge to be false,

,_

15 but they say there is a basis for it.

16 This is being offered for the truth of the

17 statements made therein. Therefore, we would hava a problem

- gg with the hearsay nature of this and with the relevance of it.

1g MR. HJELMFELT: The City joins in the objection.
.

20 MR. GOLDBERG: E'aff joins in the objection.

.

21 MR. ZAHLER: I am not sure of his reference as

22 to the fact that it is clear on this record. There has been

C
23 testimony in this record that the service was available

24 and that ,it could have been done.
,

1

- 25 Furthormore, Mr. Charno points out, through Mr.
-

l
1

I
|

> '
~ . .

-

1
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- _

1 Charno's objection, I think you understand that there really

'9 2 isn't any basis..m
j

3 This report lists the asst =pticas l': nakes. The
^ 4 Board is in a positiou to evaluate these asst =ptions and

5 draw their conclusions.

6 If Mr. Charno would like further examinatinn en

7 this point, that is open to him.

8 The objections he is making are no differont than

9 the objections Applicants made en the firct day of this
*

10 proceeding as to the use of unsponsored decurents. I don't

11 think the character of this report differs frem the charactor

12 of any of the other reports that cane in previously.
. , ,

. 13 MR. CHARNO: I would take issue with this, in%
14 that these reports were not generated by the repartment of

15 Justice. The documents that came in previously came out of

t/m files of the Applicants and were prepared either for the16

17 Applicants or by the Applicantc. I think it; is a significant
.

18 distinction.
.

19 CHAIRMAN RIGLER: The objections are overru? cd.
,

,

20 (Whereupon, the document, pre-

21 viously marked for identifica-

22 tion as Applicants E:chibit 211
'

: l

s- 23 (CEI) , was received in evidence ,)

24 MR. HJELMFELT: Applicso6a M1, I would ask that
;

f* 1

C) 25 on page 4, the paragraph under " conclusion" be redlined. I )

.

0

'

,.
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1 vould ask that page 6 be redlined in its entiraty. I would

h 2 ask that page 28, 29, 30 and 31 he redlined.

3 MR. ZAHLER: Could I get those last pagas again,

p; 4 please?
.

5 MR. HJELMPELT: 28, 29, 30, 31. .

6 MR. ZAHLER: The last two pages are graphs?

7 MR. HJELNFELT: They are tables.
, ,

8 MR. GOLDBERG: Just for clarification,..-Mr. Hjelmfel :,

9 the first pages you mentioned, page 4 and page G, thoce ara'

10 the pagest of the cover letter and riot of thc attachment?
,

cndll 11 . MR. HJELMFELT: That is correct. Thank you.
,

12
.

13 -.,
t

. g *

15'

16

17

18
, .

19
.

*

21

22

CJ 23

24

A}{...'o. 25
.

*e e

,+

fue. O 'e n ,
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CEAIRMAN RIGLER: 212?m
1 )
e 2

i MR. CHARNO: The Depa:-tment uould cbject to
,

3 212 on the basis of the offer.
O 4 It was being offered to chou that the Federal

5 Power Commission resorted to court litigation ca being
6

irrelevant.

' liR. GOLDBERG: Staff joins in that objection.

8 MR. HJELMFELT: City joins in that objection.
..

9 CHAIRMAN RIGLER:The cbjection is ovarruled.

10 And we will admit 212 nt this ti:ac.
II (Whereupon, the docuItant previously

12 marked Applicants E:thibit 212 (CEI)

13 for identification, was 'e
-

,,

D))
.

14 received'in evidence.}
15 CHAIRMAN RIGLER: Is this a good time for.

16 our morning break?

17 MR. CHARNO: Certainly.
..

18 CHAIRMAN RIGLER: Off the record. *

I9 (Discussion off the record.),

20 MR. RETNOLDS: I would like to mark as

21 Applicants Exhibit 213 an affidavit of Francis

22
- E. Gaul, G-a-u-1, which was just recently filed in the,.

V 23 civil priproceedi.ng in the United States District Court.

24 MR. CHARNO: The Department would lika to nota

25 that this was distributed for the first time aftsr the

.

. s ,
,

v v
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bw2 close of business last night, and that tic h.ve had no
1

opportunity to do anything with it and would reques5
.v

that the 24-hour rule be adherad to until tre Oca
3

have sor.e opportunity to find out cor.s inforr.ation ahcut
4

s

the document andthe centonts of the docur.cnt.
5

CHAIRMAN RICLER: That seems reasonable.
6

We will take it up the na:ct tir.a.
. 7

MR. REYNOLDS: All right. Find.
8

That is why I did that new.
^

9

In that caso, in direct rouponso to your
10

question, we can move to the CHIO Edisen docurents.
11

(Recess.)
12

ES12
13 . s

. ~p)
~

.;;,

Q ~

~

14

15

16

17

18 .

19
.

20

21

22

b..
23

24
e~

1 3 j

.

W

,I'c I'".
>
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1 MR. PERI: Mr. Chairman, ycctarday no had
S13q

f./ . bwl 2 a brief meeting with representativec of the Departnient

3 of Justice at which we wera asked fer ceruain offers of

C 4 proof end we were esle to run through the ecc eene= ee

5 one time.
i
.

|
6 I think I can do this straight through. i

_
7 MR. CHARNO: Would it be appropriate to just go

8 through and identify the documents in ceder, and we will

^
9 make our requests as we go through them?

10 MR. P"RI: Fine.

11 I have notes that would indicate whers an offer )
1

12 was asked for, and I suppose I will just recd it into the j
)

13 record at that time.p-) . - .

v.
14 And alson on those occasions when we were asked [
15 whether the document was being admitted for the truth of

16 r.he matter. ..-.

17 We would like to offer for identification

~

18 document for the Ohio Edison and Pennsylvania Rcwer,

19 Document, this would be identified as Applicants 214.
-

20 That is an SEC Holding Company Act release nu:rber

21 5289.

22 MR. SMITH: I wonder if you could indulge ma here.f.,

t -

23 Sometimes by the time you are done identifying the docurrent

24 I have forgotten the E:thibit number. So could you begin
D

;:' 25 with perhaps simplified identification of the docu: cent?

|

,

4

. r1_.
- M n:.
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.

MR PERI: Yes, sir. I find thct helpfulbw2 g

] bwl 2 myself,

t.
There is cna ninor problem uith that

3

documant which I would like to mention pago 1313 miccing,{ 4

and we have been abla to determ4"e that at thi.3 ti: a , at
5

leap., there is quite a cocmon practico in following, in6

filing such a paper for that to be intantionally left -

7

blank aa.d our records do indicate that in this case additional8

room was left after the findings and opinions of the-

9

Commission for additional material which was never
10

included, and the records indicata that page 13 was
1,.

intentional 11y left blank by the Ce ssion.
12- .s ,

MR. CHARNO: Could we have an offer en Applicants

214.
.

MR. ~ PERI s Yes.
15

. The offer was that, we would offer this document

to show that the arrangement by which Ohio Edison coma

Pennsylvania - Power stock was approve'd by the Coxmissica.

,8 -

and to shcw that the SEC specifically recognized that

'

the Ohio Edison and Pennsylvania Pcwer systems had

for many years cperated and continued at the date of thic

order to cperate as a single integratad systam.

b CHAIRMAN RIGLER: How are we going to handle
2s

objections?
24

O Are we going to take them as the offer is madeN? 25 c
.

4

e

<e

9 -
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1 or wait until they are all in?
bw3

'

2 !!R.CHARNO: At the Board's ccnvenience.7
s

3 CHAIRfmN RIGLER: 'Clat is the preference of

' 4 the parties?

5 MR. LESSY: I would profer to do it cno by

6 one.

7 CHAIRMAN RIGLER: In there objectic: to 214?..

1

8 MR. CHARNO: The depart:::ent would object to 214 !

^

9 on the basis of the offer.

'

10 We believe the docum.ntis irrelavant.

11 MR. LESSY: Staff would join in that and indicate

12 that the document is too remote in time as to be,

13 as to be relevant also,^

d.
14 MR. PERI: If I may respond, we have been very

15 selective in the red-lin.in.; of this doc.nent., We have offered

16 it for an extremely narrow purpose.

37 We are trying to indicate that the zulationship ,

'

gg of the Ohio Edison and Pennsylvania Pcwer Companies which

, 19 we thing is central to our point of view has been recogni::ed
;

20 for quito a long time by the administrctive government

21 agency and it is offered only for that point.

22 We have often gone, or several times have

b
23 gond beyond the Septa =ber 1965 cut-off date.

24 CHAIRMAN RIGLER: All right. The objection is
|O
pw/ "*rr'l d-2s
' .'.

~ ,MM

_ ,c -



_ _
._ _

_ _ _ . _ . _ _ . . . . . . . --. - - - - - -

11 8160

(Whereupon, the docusanc referred
7

(G to was :"wked Applicants,,s) ~

(
nMenMd3 .

C 4
J (Whoreupon, tha document referred

5 ~

to was marked Ispplicants Enhibit

6
213(03) for identification cmd

7 was received in evidenca.)-

8
MR. PERI: The next docur.3nt is internal

,

9 number 107. It is a letter from Shaker to Tilit, datad

to
July 21, 1969. It will be identified a:s Applicants 215.

U
(Whoreupon, the docu: cent referred

12
to was marhad Applicants -'

.

13e

Exhibit No. 215 (OE) .forL

I4 '"~identificaticn. )
. 15 No offer was asked for in our ~ conferenca

-

16 yesterday.

17 We are going to do each one, one at a
.

18 time. And 'I would move that into adavidence.'
I9

. CHAIRMAN RIGLER: Hearing no cb-}ection we
'

20 will receive Applicants 215.

21 (Whereupon, the document previously
22

marked for identification asm

23 Applicants Erhibit No. 215(CD)

M was received in evidence.)A
G ': 25s MR. PERI: Internal Number 114, an ordinance ''

r

of the Village of Lcwellville, I would move 216 into
i

4 % =
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bu5
I of the Village of Lowellvillo,I would cova 215 into ,

4
t

io 'evidence.~

I,'

3 (The dccumant ref3rred to unu |

# marked Applicants E:iihit 2Li(GT.)

5 for iaantification.}

6 MR CHAM!O: Could ue inquiro -icthhr ?.pplicam:0

. 216 is offered for the truth of the statemente centaincd7

8 therein or merely for.the fact that an crdinance uas pcsc d?
.

9 MR. PERI: It is offered for the truth of ".h3
,

10 mattera asserted.

11 ' MR. CHAMTO: The Dcpart=cnt would cbject to '

12 Applicants 216 on the' absence of ability to crocs-enacin3, , . .

13 specifically with respect to the statement containcd at #:
,3 ~ , . :Q ,

14 tlie beginning of Section 1 on the first paga :.nd chcva ['l
.

15 that in the second.whereas clause concerning the nee 5

16 for the facilities by the municipality.

17 If Applicants, if Chio Edison is offering
.

18 this document to establish that those facilities era'

19 no longer needed in any conte:ct, e= cept that they =c
,

20 going to be purchased and servicos going to be cupplied by

21 another supplier.

..
22

n

24
,r%

5 25
a.

.'.' .f, . ..

a

,

%> - ; ?_
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MR. PERI: It seems to me that that is a perf2ctly g

consistent reading with the document and the effer. I z.ighc
'~ 3 ''

choose to read it another way, but no lonScr needed a 8

4p. decl. ired by the board of trusteec. That in tha t::uth of

5
the matter.

6
CHAIRMAN RIGLER: The objection is ovarrulcd.

7 We will admit 216.
(8
I(Whorcupon, the doc::aent pre-

8
viously marked for id:rtifica-

10
tion as Applicanta E::hibit 216

II

(OE) was received in evidence.)'
12

MR. PERI; The next document in your books is
,

o
,

13 internal number 112, which wi!.i be identified :s document
'

.a.

m .

'u 14 -
-

--

217. It is SEC Form U-- or Lowe11ville.
'

|"

15 I(Whe.;?upca, the document roferrc:i
16

to was marked Apolicants

17
Exhibit 217 (OE)' fcr identifi

I18
,

- cation.) .,

19 MR. PERI: I would move that into evidence.
-

20 We wers requested to indicate that - whether thic
21 was offered for the truth of the matter, and it is.
22 I move that into evidence as 217. l

. . -,
,

C 23
I

MR. CHARNO: The Department would ra.ka a similar j
24 objection with respect to the identical language contained in,

( 25''
%). Exhibit B of Applicants 217.

.,

- |

'
. ._

x, z,g._
,
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1 MR. LESSY: Staff would join in that objectica. i

I

7 I2\ s, MR. PERI: Is there a rceponse to th.m.c, cir/ '

.

3 Exhibit B is a sala agreement. That might 4

!

p 4 help your determination. |
- !

,

5 CHAIRMAN RIGLER: The objectic.ns -2r2 Ovarrn106.

6 We will receive .7 . |

|7 (Whereupen, tha doce::Ont pre- .
,

I
8 viously nar.':2d for identifics- !

i

' 9 tion as Applicants L;hibit 217

10 (CE) wac received in evidence.):

11 MR. PERI: The ncxt document is at=bcr lil,the 3SC

12 order authorizing the proposed acquisition of the Village o'l

13 Lowe11ville, and it would be identified cs Applier.nts Io. 210..s

i . d)-

'~'
14 Ofhereupon, the doctr.cnt referred

15 to une marked :: Appliac. ts
,

7 45 Exhibit 218 (02) for

17 identificction.)
!

18 K.. PERI: And I would movo that into svidence.-

19 MR. CHARNO: The Department would object on tha |
1

20 basis of releve.nce.

21 The capproval of this acquisition or irapproval of

22 this acquisitions by the Securities and Exchange contaission
i

V 23 is not relevant to any matter in controversy in this proceeding..

24 MR. PERI: I must say, Mr. Charno, I an prepared

r
' g;/ ' 25 for many objections, and that is one I never cnticipated. I

..

1
1

a.

,8
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1

think it is highly relevant, and I reall1 don't think a

h '2
,

response 2.s necessary. )
3

If it is, your Honor, I will continue.
m 4

CHAIRMAN RIGLER: ' lou had tet*:er r.aho one .-

5 '

MR.' PERI: May I hava a moment'i *

6
CHAIRMAN RIGLER: All right.

I
7

IMR. PERI: I first would like to make a ve_-nf
8

preliminary comment, and that is, in the casa of cach of these
..

9
acquisitions, we have tried to be selectivo in t'to docu-.ent:

10
we have given the Board, a full understanding of the procaderes

11 which must be followed. I just meant that as a preliminary

12
matter.

r- 13
CHAIRMAN RIGLER: We knou that the SEC must4

w-
14

approve it. The objection is that the SEC approval is ncn-

15
Probative with respect to any of four allegations. j

I
16

MR. PERI: I believo it is, particularly bacance I

17 in this case the only reason that the Ohio Edison Cor.ptny
'

18 r et ceek approval from the SEC 11 that '.t is c'registared

Iolding company under the at*.. Thi Hol< 'ng Ocmpany Act deals_.

20
specifically with antitrust mattes.,, e d the SEC need for

21 approval is predicated precisely on the investigation of

22
and the ability of persons to come forward with chargos ofc. ,

(;
23 antico'npetitive conduct or antitcompetitive effect which might
24 result from this.

j.

s. - 25~ One of the specific allegations dea.'s with tho

!
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1 acquisition of this system, and I think it is hichly
9

m
q) 2 relevant that a governmental agency has baen petiticacd tu

.

3 approve and has approved this acquicition.

4 CHAIRMAN RIGLER: 'Go ahand. I[]
5 MR. PERI: They have approvad cucn an acquisici4T-

6 with a study of the possible anticccpatitive effect of tho

7 acquisition of the assets of this municipality by tha Ohio

8 Edison company.
,

|
- 9 CHAIR:1AN RIGLER: Did the SEC considor that '

to acquisition standing alene or in conjunction uith cther

11 acquisitions marie by Ohio Edison?

12 MR. PERI: My understanding is that ii:3
4
!

13 consideration takes into account other acquisiticas of.0hi.o
-

s

'')'~

Edison,' not only recently but for come time in the past,14

15 because it includes all of the assats then in the pocacssion
I
s

16 of the Ohio Edison Company, and the ramificaticus thic would i

17 have in the area.

18 I think a more 4x=plete response to that it.;-

19 contained in the Applicants' pr 6saring brief and about a

20 two-page section in our motion to dismiss specific charges.

21 MR. CHARNO: We would concur that this argc.mnt

22 being advanced by Ohio Edison is the identical argument 3
i

O -de in their -eien to dismiss ne paees 1s end 1e, where
'

23
1

24 they sat forth the language at 15 USC Section 797. And the
|

r> m tion to dismiss on this basis was denied by the Ecard.25,

.

I

b
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1 CEURMAN RIGLER: Uas there opposition to tha Iswcll -

2 ville acquisition?
\__

3 MR. PERI: The..e was not. Therc vac no official

4 intervention.{')
5 CHAIRMAN RIGLER: Dcas Applicants Enhibit 218.,

6 indicate the extent to which the SEC considered the entit.m. st
.

7' aspects of this request for acquisition?

8~ MR. PERI: My understanding Vould be that, ir.

9 the second-to-last paragraph, that ene on patre 2 where tha

to g m =ission recites that the applicable standard cf the act

11 and the rules promulgated thereunder arc satisfied cad no
.

12 adverse findings are necessary. The Cormission deeru: it in the
g

13 public interest that tlatt application be grantad.,-

14 MR. LESSY: I am not sure that's true in the

15 absence of intervention in 1965, Mr. Peri, that there is any
.

16 finding or investigation by the Commission.

17 MR. PERI: I think Mr. Lessy's objections en that

18 point might go to the weight rather than the cdr.3 3sibility' 1

19 of this document.
-

go CHAIRMAN RIGLER: Are you contending that we cro

21 collaterally stopped to the extent that these acquisitions )
|

22 have been approved by the SEC pursuant to the provisions of |

23 the Holding Company Act?

MR. PERI: May I have a moment?24
1

: n) I,j 25 MR. 'R*C"s Staff is joining in this objection,

! -
*

<

,. F
_ _ _ _ - - - _ _ _ _ _ - _ _ _
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1

if that is not already reflected in the rcccrd.
'

2._.--
E. MR PERI: Your !!onor, I am not sching th t

3
contencion, and Ohio Edicon and Pennsylvania ?ower have noc

made that contention in this p cceeding. Ucuever, I think it i :

5
vital for the Board, i dts consideration of ths.se catters,

6
to have before it evidence that the acquisition was cyprovad

by the SEC and of the types of thinga that were concidered a:'.d
'

8 ,

- what the SEC's conclusiosn were, having c: car.inad thcu, being

9
much closer in time and with a much -- a large nu=her of

10
documents, the U-l.et ceterar put before it.

11 "

In this order -- and I don't have any other particulstr

12 . .

way to get that in -- there was a hearing as a possibility

13-

,
for intervenors with any difficultics with thic acquisition,

'

and no one took advantage of that opportunity. And I think

that is very significant and is part of the truth of

16
the matter of this document.

CHAIRMAN RIGLER: The objects are ove- ruled. Na-
,

4

18 '

will receive Applicants 218.

I
01hereupon, the document pro-.

20
viously marked for identifica-

21
tion as Applicants E::hibit 210

d 14 (OE) was recaived in evidence.)
23

MR. PERI: The next three documents will not be

24 introduced. That is internal numbers 64, 119 and 110. Thevi

.9.,-
^

u 25 may be removed. Thos deal with the acquisition of East
1

.(.

|
*

-
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1 Palestine. In view of the Board's order of t.co da's ago, woj

2 feel that would be repetitive and unnecessari.

3 CHAIRMAN RIGLER: Off tha record,

h 4 (Discussion off the record.)

5 MR. PERI: Internal numb:ar 204, I '.tould if.cntiff

6 it as Applicant & M9. It is tho SEC Form U-l in thO Hirc.?. g

7 case.
-

8 (Whereupon, the docunent sferre 1

-

9 to was marked as Applicnnts 213

10 (CE)' for identificction.)
11 MR. PERI: The Department asked us whether wa vera

12 including this for the truth of the mctters ascerted thersin
,

13 and we responded in the affirmative. And I m=ve this into,q, .

O
14 evidence.

15 MR. CHARNO: The Department would object to ths

16 acceptance into evidence for the truth of the manters cont:ined

17 therein of the .'. application made by Ohio Ediscn to the

18 comission in that it contains self-serving statemenus upon i.E'

19 which there is no opportunity to cross examine.

20 MR. PF2I: If I may respond?
.

21 Your Honor, this was filed by the cccpany over tho
,

22 signature of the president, Bruce Mansficid, and it was filed
i ,
s''

23 under oath. We believe that all statements contained therain

24 are true.

.m
5.J) 25 MR. LESSY: Staff would object on the same grounds,

:

.+
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I1 that comphints in other proceeding:. wera not received into

m
3y 2 evidence. This presents one cide of thic matter, and I feel
s_ '

3 that there is substantial room to docht or to no' onctima en
I
'4 the contents of it.:

-

5 CHAIRMAN RIGLER: What are the 90rtiene of this i
t

6 exhibit upon which yoil would have cresc onr.ined or in which
.

7 controversy would exist?
_,

8 MR. CHARNO: The entent to which integration of this

9 utility into the company system would re ult in improve:1ents
"

10 in its service.

11 CHAIRMAN RIGLER: Where is that?

12 MR. CHARNO: On page 2 of the applico. tion or d3cla--

13 ration, as it is captioned.g
u '.)

14 MR. LESSY: The third pa- agraph, page 2.

|

15 CHAIRMAN RIGLER: A little more specifici.

16 MR. CHARNO: It is the third paragraph, as oir,

17 Lessy just stated, the first sentence thereof.
;

*

18 MR. PERI: Your Honor, if I may respqnd?

19 CHAIRMAN RIGLER: Wait a minute.

20 MR. SMITH: Are those the standards that 5.hc SEC

21 applied in approving that acquisition?

22 MR. PERI: I beg your pardon?
, - .

' '

Was that addressed to mc7'
23

24 MR. SMITH: Yes.

.9 .

1s,j 25 Was the acquisition designed to impreve the
l
1
i

l

i Iu
. :, A, ,.
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1 operation of the company while improving the service racc1= d

7g 2 in the village?

3 MR. PERI: That is 'a part of the 2candard of the
|

C 4 holding ccmpany and is cno of the items .that tne C =.iczien

5 inquired into.

6 MR. SMITH: That's the antitruct aspcat of it?

7 MR. PERI: No. But it's a pertion of tha
,

8 responsibility of the SEC in looking into thic.

~

9 MR. LESSY: I would like to cec a citation for that.

10 MR. SMITH: This raises -- thic rais .:s ~~ see,

11 that's part of the problem. We don't know very5.1211 what the i

'

12 SEC uses to come up with its conclusions.

c 13 MR. PERI: It has been bricfad ci:tancively. Although

|s

14 I don't have it at my fingertips, I could cortainly make in j'

15 available to you.

16 CHAIRMAN RIGLER: That ic just' pait of the prcticm.

37 The second half of the problsm is whether the SEC investig tion

18 was pro forma due in part to the absence of intprvcnors.a

19 MR. PERI: In this case, thcra was intervantion,

20 and we will get to that with the order which is the following

document.21

-
22 CHAIRMAN RIGLER: All right.

"
. 23 MR. PERI: The company and the presidant of the
|

| company were required to file this document, to put24

|m
- _f) 25 into it a large areount of information which, as I indicateds

, . ,
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t to you before, we think pute in one place riore forthrigh:ly

'2 than any place else what Ohio Edison vac trying to t.ecc=glish
t

3 and did accomplish.

'4 CHAIRMAN R*GLER: When you say tha bruth cf tha

5 matters contained therein and refarring specifically to the

6, statement that has been challenged by the D9partra".t and the
a

7 Staff that represents at bact Mr. Mansficid'; vi.rer?,

8 MR. PERI: Yes. That'a right.
.

~

g CHAIRMAN RIGLER: He has signed thic .'unicr cath?

10 MR. PERI: Yes. That's right.
I

11 It is his view that it should unho it pessible tc

12 improve the efficiency.

n 13 CHAIRMAN RIGLER: And Mr. Mancficld was dcy: Gad
,~ j,

o

in these proceedings?14
.

15 MR. PERI: Yes, sir.

16 CHAIRMAN RIGLER: We have received pcrticna cf j

17 Mr. Mansfield's deposition?

*

18 MR. PERI: Yes, sir. And there will be additiona'.

19 M 4"4"g of that this afternoon, as I understand it.
,

20 MR. SMITH: Would the SEC make itc dacicica based

21 upon other facts, too, not alleged in the application?

22 MR. PERI: Yes, sir. They will also publish a

23 notice of the proposed acquisition, which they attempt to have

24 reached all parties that would be interected, and there is a
A

.'? Publication in the Federal Register. There is publication.25

*
-- _ - _ _ ,
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ich 11
|I
I.

- I am afraid I can' t represent that it is.in the- Register altl.c'd;h
2y.

I think that would be the logical placa.._

3 *

!
That publication was cufficiant ':o hc;c .bi:arvenors

N 4

from the town of Hiram intervene and cont 2ut thic ac:uisition.,

5
CHAIRMAN RIGLER: Well, ac I undo::cuand your

6
position, it is that this Board and this agenc'I 2ra not

7n

collaterally estopped from censidering the acquisitica df
8

the Hiram [ system and its antitrust ccncequcaccc cnder .
.

9
the standardb of the AEC Act. But the fact that the ccmpcny

10
ran this up the flag pole, so to speak, at a diffarer.t

11 *

agency having at least some antit..act juricdiction cnd'the
12

fact that the company took its chances in..a public forum of
13 ",-

defending that acquistion is something wa may tmnt to tahn
14

into consideration for whatever weight is approprinta.
15 *

MR. PERI: Yes, sir. And I think a cart of
16

that would be to considar the information that was presented
17

at that time.
.

18 -
.

MR. CHARNO: You queried concerning Mr. Mansficid's
19

- depositions, and we would like to note at thia 'ime that Mr.

20
Mansfield's testimony before the Securities and Exchcage

21
Commission in the context of this proceeding was excluded .

22
.. upon objection by the Applicants.

,

23
CHAIRMAN RIGLER: That's one of the things that

24
g is troubling me.

,

%. s/ y
'

MR. LESSY: Further, E:dlibit F to this exhibit

.
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1 includes an opinion by counsel that the company has legally

3, 2 acquired these assets. This .ic E:chibit F und fcilcus tha
1

_.
,

1

3 maps at the end. I
i
I
'4 If that is being offered for the truth of ths

5 matter being contained in that opinion by counsal, I uould

6 object strenuously.

7 MR. PERI: This is Mr. White'0 opinion of what },

8 happened. And what.- that all stato laws are applicabic,
.

9 that the company will legally acquire the aseets. I mean no '',

10 more than that.

11 MR. LESSY: Mr. Pori, undar form 1, cpinicas by

12 counsel, it can be in-house counsel or ' corn cl 'obtained

13 from the outside, and the opinion'by counsal goes far bayendc

\I
'U 14 state laws.

15 CHAIRMAN RIGLER: The opinion of counsel dessn't '

i
i

16 necessarily ; Jake it so. But as far as the truth of the m?.ttor ,e
o

17 contained therein, it's uncontestable that

18 Mr. White rendered that opinion.*
,

19 MR. LESSY: Yes.
-

20 MR. REYNOLDS: It is my recollection that Mr.

21 Mansfield's deposition before the SEC, in testimeny before the

22 SEC, that that did not come in. At least one of the reacons (

b 23 being that he was deposed in this proceeding.

24 There was opportunity to cross examine him en that
m

9 25 testimnny in this proceeding, and there was no -- the other

_

%

?>;
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1 parties did not avail themac1ves of that opportunity. His
- 4.) 2 deposition in this procacdinc did como in. 3nt I think tha'. |~

. ,s

f3 that was a problem that tre had with rosrect to r.hu earliar j
9

P- 4 deposition. |
E

s'5 My own view on this particular document is thnt ;

6 it is clearly a public record with axcep.ics to ti.e hearc.y
,

7 rule, being admitted. And I think we would not ham,

8 a problem with it. ;

'

9 CHAIRMAN RIGLER: I would have loss problem with it

to were it not for the fact that the document in questica

11 represents Mr. liansficid's sworn statement to the SEC, anda

- 12 then he was challenged with respect cc the contents of that
I 13 statement in a deposition process related to the SEC proceeding!c
I IV

14 Not deposition procese; in the hearing itself, I cuppoca.
' ;

15 That makes it more difficult, in my opin' ion, for
*

116 us to accept the exhibit as offered for the truth of th3 i 4

f I
17 matters contained therein,

t

1

i"
18 MR. REYNOLDS: I guess I have to ask.Mr. Charna i

!
i

19 if it is his recollection that the deposition before the t
,

20 SEC, the deposition testimony did challenge or addrces whab
|

21 the Board Chairman has indicated. I den't have a clear
:

22 recollection.
, . . .

D
s, ,

I can get the transcript. It ia in my offica.23.

24 If he does, it might be helpful to us to indicate what ha.c
|

-
1{Jand15 25 recollection is. *

-|
6

l
i

' .C :, ..
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S16 I CHAIRMAN RIGLER: Let's do that
bwl^

kb 2- over the lunch hour. !
l

3 I am going to defer ruling en thi. . j
.

:]
4 I may be mistaken. But I cacm to racala ccra gnoctig:.t

5 addressed to Chio Edison which varc ansucred by Mr. Innsfiald
.

6 which related to the acquisitica policy cf uh6 cc::peny.
,

7 MR. SMITH: Was his testiu.cny beforu the G :nate?,,

8 CHAIRMAN RIGLER: I think befcre wc rule,

"
9 we would be interested in seeing the transcript.

i

10 MR. REYNOLDS: The granccript refsrence. Choro

11 was no discussien in the depecition, a:ccarpta of uld.ch

12 have been introduced hera <ith regard to thin matter.
' !.

m 13- MR. LESSY: I think the public docurcut argument
><

&J=
.

goes to the SEC opinion or the ruling.14

15 But making that with :rsspect to a ple .didg

16 by one party to a proceeding, I am not auro thct th:.c ic

17 correct.

7'
18 MR. PERI: It is not a placdinc. It.ic

l

19 an application.
n

20 MR. LESSY: It is an application, right? |

21 MR. REkNOLDS: With respect to cubparagraph

22 8 (b) .
,' .

,~ :
23 MR. LESSY: Yes.

24 8(b) is reports of agencies. The adninictrativa
Q .: . . _ .

Q 25 proceeding number, the finding of the SEC is a public record-
1.

.

. . ~ *. -,
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ibr2 2I CHAIRMAN RIGLZR: lie will d3fer r -li:.'.y on ,

,am
,

*2
'4 this until after lunch. I~

3 MR. PERI: The next decin~2nt -7culd h 2 .; .ta.rse.
~

.
;

4 Number: 62, the SEC findings, cp!"i.:n crl Orhr., gratin.r
:

3 the application to acquire Eirca. |
f

Applictn'.:
II

6 I would ask that it bo 4 " W " * # *w

i
(2. 7 220.
.l
#

8 And I would note that tha De7c:."rcant of .'AW:ica
.

9 did request an offer and the offer tras giv::n cc follo:m -

10' we offer this to show that Chio Edicen ;ran required :c got j

l

11 approval of the SEC for the pu- chase of the electrical I,

4,

12 system of Hiram, that intervo: tics was sought end obtained,
.

13 that f a hearing was held, an approval was givsn for tha ..ca-
1

, ,

'

14 -acquisition notwithstanding such interven_ica noi: the {

15 objections raised by the intervonors,
i
.

16 MR. CHAENO: Tha Departr. ant WOuld re:i:e a cir.:ilar !
1

|

17 relevancy objection. !
!

h

18 MR. LESSY: The Staff would join in ths.t sjar:rcien. ;

I

19 MR. PERI: Mr. Chair: an, I could, if you ai'ah,
3

o

7.0 repeat the arguments that were made.

21 CHAIRMAN' RIGLER: That is not nacanscry.-

- 22 The objections to 220 will be oNE_ed and un trill
b

23 receive it into evidence.

i
24

A
.i+-
'

25

.-
,,

E.
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,1

1 (Whereupen, the doc =2nt refa::rnd
,.

W3 2 to was acrked Applicante 12xhiW h
-

i.
3 No. 220 for identification end u s i

t
n 4 received in evidenca.)

5 MR. PERI: The next decr: ant internal. nicher

6 145, a Norwalk form U-1. I would ?2% shat tha'c

7 be designated as Applicants 221...

8 (Uhereupon, the decunent .7.forrod

~

9 to vac an~hed Applicanta 2:Sibiu

10 221(03) for identificaticc.)
11 We were asked by the Departmsnt of Justica

12 whemr this was offered for the truth of the mattar.
n 13- We responded in the affirmative.

1< x ;Q')
14 In addition, I might add one other problon.

I

15 There is an indication on paga, it is about the covanth
*

16 page, item six, exhibits and financial stater. cats , tha
|
u,

17 second from the last, you will see that unliks tha c:har

.

18 U-1s we put before the Board today, there ic cn extanciva
,.

1-

19 list of exhibits, We barn included E::hibit 5, thu '
-

20 sale agreement.

21 However, we fe3'- that to include all of the

22 others, including the numerous inventories wou~ d n:t

23 be beneficial to the Board or any of the parties.

24 .I have made available to Ms. Urban ths full
$w> 25. packet. of exhibits in the G series.

t. -

.
- <,
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bw4 1 # I don't believe sha has yet hcd tirn to :yris ;
._..

,

.-~ ..) 2 those.. !..

!
>3 But to overcome any pcssible cbjection_.cbout enu ,

I
:O 4

~

incompleteness .of the documant, I ccoure yet th " "'' - ~

|
l

5 done only so that we would z.at hava :n entrar.21y thich |

6 packet that we would not find anything to red- line in.

/
7 And I would move that into evidenca at uhis |-

0

8 time.
..-

9 MR. CHARNO: Would it bc possibla tc defer ruling j
-

l
to on this document lorg oncugh for the Esparts. ant 10 onc cina !

!

11 the entire decimant?
-

12 CHAIRMAN RIGLER- Yes.

13 MR. LESSY: I object cn tS2 baci.s of h0.cracy,-

,(
- -

. ,

(mL -

t/ and relevancy, specifically I ask that the Scard Icen at
- . -

}' .
t

15 page 5, Section 4, Regulatory f.approvalin which thic ' I
.

I
16 - filing by Ohio Edison declares that no state ccrrission ca

. |
i

no federal commission other than the SEC hc jurisdictica17 .

.i

18 over this matter.*
.

.,

19 ,- Over the preposed t ansaction.
o

20 CHAIRMAN RIGLER: To wha'c extent doea

21 do you disagree with that?

22 MR. LESSY: Well, the entant that that could bc
,~

U '

23 used as a base for any form of collatercl actcppel
.

argument or any form of -24

O
GL 25 MR. CHARNO: What una your citation again, P.r. Oscyh

J

_

, -
s d

,
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bw5 MR. LESS'Z: Page five, Section four.

(e
. CHAIRMini RIGLER: ;1r. Peri, you ar2 not

contending your collateral estcpp21 argn= cat to

apply cn this either, are you?

MR. PERI: !fe hava never made that crgn:c.:nt.

Your Honor, I would noto eso things, if I :aight.

one, this deals with jurisdictica under, evur the ccccu=. ting,

. of the company with respect to the preposed trancactien.

-

And as to the cbility to cpprove the ..cccunting with

regard to the proposed transactior, cince conaurate.d,

I really don't believe thera is 'any prcblem..

;
. There is just no collateral catoppe.'. crTStent. -

,

MR. LESSY: If it deals with accounting -'q .,

V) .

''
.; 'i how is it relevant to the issusa in this proceeding?

CHAIRMAN' RIGLER: ALL RIGHT.,,
.

13 We will defer decision on this tmtil the
.

: Department has had an opportunity to examine the entire

*
; document. - ,.,

.t - .i Next?
-

,

7- MR. PERI: Yes, sir.,
,

The next would be intarnal documant ner:bar 62.
~

. ,

*i

2" The SEC notice of proposed acquisition of *

- :!
'i

C ; utility assets from NOrwalk. .

.

. CHAIR!aN RIGLER: You want that 2 rked ac
. 3 222? '

-
,
*

<

1

( . ".

"

( '. ~ ,
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,

bw6
MR. PERI: Yes, sir. .

''
Gihereupon, the decrnont rafarred

to was marked I.pplicants E: ibit
r
i

222 (CS) for identification.)'

MR. PERI: Certain of the pacplo folicwing

in the books on this side of the reporter may find that

'

there are two letters attached, that is a c'e # "'' error.

I believe the Department of Justice has bocn informad
. .

of this.

If you have letters of Octcher 22 and 29

^

attached, that is a mistake. That was not tha ecsc in th,e

original document. ,

. s.

( ]: I would also note that at least one and pechably)
.

.

both of those are already in evidence.
'

..

They should be discarded.
.

I wouldmove Applicants 222 into evidone 2

ES16
.

.

s . e *

s

*

,

.

g

*J - ;.

.

|
.

l'
. ,

,
_

< . _
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- 1,

''W 1 1 MR. CHA.?IO: No cb j e ctics by the Cap '"'-'-^" t..-

S17 'm
2 MR. SIETH: You are referrinct to tas lattors- (. .) -

i
s

3 to Zimmerman?
1

i
G 4 MR. PERI: Ho., cir. '.'.hoy have been 22 7.0:Jad f:07. |

:
. i5 your copy. :

1

6 CHAIR! FAN RIPPR: Hearin:J. no cbj actica tra tii.~.1
;
I7 receive 222 into evidence. '
.i

.,

t i
| 8 (;rnereupen, the docur.an:: horatefera

1

9 marked Applicr.tc 2:-hi' in 222 (02)
-

|10 for idantificatica vaa rnecived '
:
.

| 11 in evidence.) ! l

I
t12 MR. PERI: Next intarncl document nur2cr
|

2:
13 61. This in the SEC order authorising the prenOssa - ,

- .l '( c
( "i . . < . ..

u , . , .'

14 acquisition of the electric system of Norwalk. A bj
'

.t
i

15 And I would like that identificd as Applicanta i ,

.t-

i
16 223. '

j
1

17 Umereupon the docu: met raf:r::ca i
.I

18 to was marked Appliccata E::hibit*

tg 223(CE) for identification.) |
t=

I.

20 And I would mcive that dccument into evidenca j
'

21 at this t' ma.

22 MR. CHARNO: The Departnent would object
..

, .

L 23 on the basis of relevancy.

24 MR. LESSY: As would the Staff.

h 25 MR. PERI: My respcnse imuld ha as it has
P

e

4 . p, -

,[
,

_ _ _ _ " _ ' h4 - _"_ l
J

#_ _
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bw2I been on both of the orders that -:e hava discuccad.

9 2 CHAI?J:AN RIGIEn: The objsetions re m.arruled.\.. _ .
.-

_

3 We will admit Exhibit 223,

,

4 (Ynereupen, the documnu he::stoforo |,
,

i 4

.

5 marked Applicants Enhibic 22I(C) !

6 for idantification was
I

7 received in evi?.t:uca.) !
.

8 I am not sure I menticned th2t as the exhibit

9 number on this. Is that the correct nt:-ber?-

10 MR. PERI: 'ie s . 223.
I

11 Internal identificatica number 151,. a letter
'

i
12 from Go' rant to Zimmerman.

-
. .

13 I would ask that that be identified cs 224.
, ,

, ;
.

14 (Waereupon, the document ~

15 referred to was marked Applicants

16 Exhibit 224 (03) for
I

17 identification. )
:... .

18 MR. PERI: The Depart:r.ent has requestad cn.

19 offer on this document. And I shall rec.d, ue effar thic
"

t
20 document to show that a primary concern cf fr "i=:crman

21 and Mr. Gorant at this point in time was how best to

i~22 serva Norwalk with electricitf, frcm a technical poi t of .

l-
.

23 vLew, af ter Norwalk nado a unilateral decisicn to discentinua ~'-

24 the use of its generating fac111tica. ~

h 25 Further, we offer chic to sucw than a primir. c..aa: '

-
a me

%

s.

9

#
.

'

s,

k; _* - '
1

- n;
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bw3 of concern to a division managar centempla d g the nande
3

cf a wholesale customer was erpecting to serva in tha nearq ,
'L)

future was the electrical capability of the lines in the-

3

area in which fervice was to be providad.
4

And the earliest possible data at which the
'

* ** * *
6

the customer.

Further, that there are electircal liuitations

on the ability to serve customera which are talmn into cecount
,

by the company in deciding what they are able to do in corns

of service to a particular custoner.
.

I am sorry, the offer ic probably longer than

the document itself,
' '*

13y

d And I would move 224 into ovidence.
'

-

'

14

MR. CHARNO: 'Ihe Department would cbject to
_

Applicants 224 on the grounds that the document dcos not
16

meet the terms of the offer.
'17

Before going into the specifics, we would
18"

note that the Department on numsrous cccasions 'did amend
19

its offers which were ocnsidered too broad, contrary-

20

to the Applicants assertions this morning.
21

We don't believe that this shcus a primary

(' concern by any Ohio Edison personnel.
v 23

We don't believe that the doc =ents indicataa
24

a unilateral dacision to discontinue generation, cirply

.

1

I

--
m

r -b ?
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bw4
1 that it is under contemplation dat generation night ha
2 discontinued.

3 I think rather that the documnt speaks of an :s

4 interest, rather than a primarf concern er that it

5 would be of intarsst to Mr. Gorant to datermina cartain
6 things.

7 certainly, -Lhe docur.ent falls far short of the,

8 degree of emphasis in the offer.

*

9 MR. LESSY: I would ag sa.

10 As to the electrical characteristica of t'.a
11 line, this shows that the espebilities of the line ara
12 subject to fluctuation and change.

13 CHAIRMAN. RIGLER: I forget what Mr. Peri . '[ ' 7, -
9.

14 said on that.
_.,

,

15 MR. LESSY: Would you repeat it? i

16 MR. PERI: I think this is the portion of
.

17 the offer that we would offer this to shew a primarf ccace_m |
4

'

18 of the division manager contemplating the needs of a wholesale

19 customer he was expe ting to serve in the very naar future
-

20 was the electrical capability of the lines in the crea
.

21 in which service was to be provided.

22 Was that the part, Mr. Lessy?
r'. ._. ,C 23 MR. CHARNO: The Department would further note

24 that the electrical limitations with respect to the City of.
(g 25 Norwalk, if any, are not demonstrated by this ~

- t

4

* ' % g 'e-

;
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1

bwS and we would question the relevance, in that centa::t.
'

O.i
2

XR. LESS'Z: Mr. Peri has 1ccatcd the
'

3
language.

4
MR. PERI: I think it is the sE.r.3 languaha ,

5
that Mr. Charno is concerned about right now. ,

6 Further, that there a:e electrical limitations on

the ability to serve customere uhich are taken into accot2:t-

8 by the company in deciding whether they are abic to -
9*

extend seivice to a particular custcmsr.
,

to s N.'T RIGLER: All right.

11 The objections would be sustaire4,
12 We will sustain objection . to that part of

13 the offer relating to the primary area concern and we
Q> > . , ~

would sustain objection to that part of the offer relating
-

15 to a unilateral decision en behalf of liorwalk to 4*

16 discontinue its own service.
17 We would. not be perst.ided by the attack -

18'

on the , offer as to the limitatior of the chility to
. !

'19 I
serve customers being taken '_nto account by the |,

. t

20 company as one factor.

21 So that we will sustain the objection end -

1

!
22

. reject the document, unless you cheese to mo?ify it
**

L '

23 in accordance with our remarks.
24 MR. PERI: I would like to =cdify it.

.

,,

'3 - I

I
.

25 We would offer this document to shcw that cesQ
. . , "

*
.

O

d~ $ W 9

2 L .

*pa'
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.

.

'
1 concern of Mr. Zid:::erman and fir. Gor.nt at this tirm

'] 2 was how best to serve Norwalk uith electricibf.
v

i
%

'C
S

6

7
.

8

9-

10

11

12

13 s.

i 9w
94

-

15

16

17

18*
, .

19
.

20

21

22

( ''
.

24

I 7.)4
| E._ . 25
.

J.

4 % , m.

O
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|1 CHAIRMAN RIOLER: That modification is c.ccepted.

2 MR. PERI: From a technical coin' " "# ^U, cfte" lC :
'

3 Norwalk indicated its censideration of poscibt.a discontinuance

p 4 of the use of its generating facility. y
.

.,

a
5 MR. LESSY: It shcws f cm my reading the concern of |

I
6 Mr. Gerant, not a concern of Mr. ZimIaerran.

|

7 CHAIPF_AN RIGLER: That gets back to our earlier,

I
(8 discussion about whether the offar has to ha sufficient on its |
f

9 face or whether it can be argued as to whether the offer has
-

10 been fully established.

I

11 With that, the objections arc overruled, and we I
I

12 will receive 224.

13 (Whersupca, the document pre-
d

14 viously marked for identifica- |.
;
8

15 tion as Applicants E:ddhit 224 !

1G (OE) was received in evidence.)

17 MR. PERI: The next document, Internal 152, a
2

97 letter from Crough to Gorant.-

,

jg MR. CHARNO: Could the Dcpartment hr.ve en offer?
.

29 MR. PERI: I am not sure - the designation on f

21 that is Applicants 225. The offer would be that we offer j
t

22 this for the factual background it providos of the Norwalk i

(
23 situation, for the recognition by Service Director Krough"

24 that the limitations in the Norwalk wholesale contract
6

(m correspond with the amount of energy that could ho taken with !

Igj 25

! .*

,

=r
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1 the then-existing facilities of Norwalk, and that now '' -

h, 2 facilities, as well as a new contract, would be accessaryg
.

3 for Norwalk to take an increase in the amount of Cerrice. '

.
4 We also offer it to shcw the regnest by Municipal
5 Service Director Krough of a contract with a ten-year term.
6 MR. CHARNO: The Department would cbject to

_ Applicants 225 as not meeting the offer of proof, and we do7

8 not believe that it demonstrates a request by Mr. Erough for

9 a ten-year tontract term, as stated in the offer of
-

10 Proof.

I
11 MR. LESSY: We join in that objection. !

I

12 I think the Staff erhibits 'of Chio Edisen whole- I

13 sale contracts at this time indicate that the ten-year term
Qs

14 was the only term available and that that is why Mr. Kreugh

15 probably said, assuming that a satisfactory ten-year contract

| 16 would be entered into, and we would join in that objecticn.

17 MR. SMITH: You said new ten-year contract?

18 MR. LESSY: Yes, sir."

.

19 CHAIRMAN RIGLER: The objections are overruled.

20 We will receive 225 into evidence.

21 (Whereupon, the document peferro-1

22 to was marked for identificaticu
O 23 ae APg11 cants t=hibie 22 scc =>

3 and received in evidence.)

t] 25 MR. PEPI: Internal identification nt=ber 19,

.

[,
_ _ - - - _
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1 which are handwritten notes. It is not apparant frcm the docu-

2 ment, but I would note now that these are Bruno codi poti,

3 an Ohio Edison employee.
t

(' 4 CHAIRMAN RIGLER: Off the record. h,

5 (Discussion off the record.)
6 MR. PERI: We would like that identified as 226,

,

7 Applicants 226. And I would like to move that into evidence.

8 (Whereupon, the doctment referre i

'

9 to was marked as Applicants

10 Eickibit226 (CE) for identifi- 8
11 cation.) -

12 MR. CHARNO: The Department has no objection.

13 MR. LESSY: Staff has an objection.
.

, m, .<

%d.
14 The first is that if it is moved into evidence
15 pursuant to a business record, there is no testimony of a

16 custodian or other qualified witness. If it is being moved i
!
t

17 into evidence pursuant to a recollection, we would rely on

18 the Federal Rule of Evidence 8035, to the extent that a
1

19 memorandum of record may be read into evidence but may not
<

s
l

20 itself be received as an exhibit unless offered by an ;

21 adverse party.

..
22 I don'tknow what theory Mr. Peri is relying on,

'
23 but it is hearsay. These are just uotes. We have no

24 opportunity to examine them, Mr. Codispoti, as to .

%lQ 25 whether he took notes. And I think on that basis it is hearsay,
,

!

y ^

f

. .. -. . . . : Lm \
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' and I know of no exception.
m

* 2 MR. PERI: I believe the rules have been set dotm ins_>
.,

3 this proceeding for the admission of these documente. I think

4 this is proper document.

5 It is our representation, as we have verified it

cnd 18 6 with Mr. Codispoti, that these were his notes.
begin 19

7 CHAIRMAN RIGLER: These are his contemporaneous
.

8 notes?

9 MR. PERI: Yes.

10 And the next exhibit is a memo he wrote the

11 next day, if I recall correctly.

12 No. I'm sorry. I have that confused with another

13 situation. That is later on. '

,% -

-

14 CHAIRMAN RIGLER: Exhibit 226 is a three-page docu-

15 ment. Is that correct?

16 MR. PERI: Yes. The first page is an attendanco

37 list already in evidence, and that, as I understand it, was

18 not prepared by Mr. Codispoti but by each of the,signators.-

19 MR. LESSY: If this is past recollection recorded,
a

20 it is not admissible under the federal rules, Rule 8035,

21 unless the witness has no present recollection of what -

22 transpired.
,m

V Moreover, I would note that at that meeting,23

24 there were approximately ten Ohio Edison people present.

25 To pick one of these out and to say that, for-the' truth of the-

.-
g. ,

k. F,N..-4

4
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1 matters stated therein, these notes accurately' reflect what

h 2 occurred at the meeting, I don't think is appropriate undar
(

3 the hearsay rules. And if there is no custedian for businecs

,
4 records nor is there.any absence of present recollection., and

5 in addition to that, the federal rules do not permit it

6 being received into evidence unless it is offarad by an

7 adverse party.
,

8 MR. pBRI: Rule 803, hearsay excepr.icn; there

9 it states, "The availability of the declarant i:m:sterial;"'

10 number one, after the words, "The following a e not excluded

11 by the hearsay rule, even though the declarant is available

12 as a witness, present sense impression; a statenant

: <m. . 13 describing an event or condition." ,.

..
.vy

14 I would submit that the last two pagos of this
*"

.

15 Exhibit are the present recollections of Mr. Codispoti and g

16 that the attendance sheet is included because it was a |

l

17 part of the document.
,

'

MR. LESSY: It is my understanding of the present*

18

jg sense impression that it requires testimony that tlnt, in
.

20 fact, was and that he has to be here to testify to that o

so his recollection can be tested as to possible incorrections21

22 with respect to the minutes.

,

A best evidence objection; the best evidence would !(_, / 23
!

require Mr. Codispoti to tastify as to what his presenta

h, recollection is and whether or not it is based on these notes.25
-

;
*

I

.'
. j,_

s - .
.

. _ . w#- !
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I MR. PERI: I have two comments, if I may, your

mj 2 Honor.

3 CHAIRMAN RIGLER: Just a minute.

|
; 4 HR. PERI: It is not clear to me whether ycu are |

s

5 waiting on me or not. If you are, I have just one commenu. l

1

6 I feel that Mr. Lessybs comments about the best '

~
7 evidence ulre are a sunderstanding and that a reading of the )

l

8 rules of evidence, Rule 1001 through 1004, would

9 indicate that that is the case. i
-

|

10 MR. LESSY: The point is that there is nobody

11 to cross examine. When there are ten Ohio Edison witnesses

12 who were at that meeting and to put in the handw--itten nctes of

,% 13 one, I think, is clearly hearsay, without an exception upon

14 which to base it. Presumably Mr. Codispoti is available.

15 CHAIRMAN RIGLER: Okay.

16 With some reluctance we are going to sustaine the

ojbections. The reluctance arises from the fact that17

18 we have heard other witnesses during the proceedings who were'

19 present at this meeting. To require Mr. Codispoti to ccme in
.

20 gets fairly close to unwarranted repetition, to make him

21 come in to testify with respect to notes of a mes'ing
.

22 where others have already testified about what .;as discussed.

C
23 Nonetheless, the balance, I ':hink, goes against

24 admission of this particular dccu=ent, due primarily to the

3Q,, 25 importance of the subject matter which arose at the meeting.
:

i

I

,

-- g 4
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1 so 226 will be rejected.

2 MR. REYNOLDS: Mr. Chairman, if I may, our witness

3 list is growing. It icoks new like we will have to achedule

{ for Mr. Codispoti to come in, and we will do so, and alert4

5 the parties as soon as we can arrange a schedule.

6 I would like to comment just very bri2 fly taat it

7 was my understanding all alongthat the whole procedure of

8 unsponsored documents left open the possibility that

'

9 documents would come in and that tharc would not be an

10 ability to cross examine unless the other party was the one

11 that would call the witness in putting on its case.

12 We had dropped in oc.r lap a large nirber of . j

13 unsponsored documents over the objection that it deprived thO ~

,mn
&~, ,

|
'

14 Applicants of the ability to cross-examine, and the response

15 was, if you want to cross examine,'fou can biing tPese

16 People in. I would submit that that argument is no different
i

17 here, that if the other parties want to cross-e: tamine, there

*

18 is no difficulty at all making Mr. Codispoti available

19 to them on their rebuttal case to cross examine. They have
1.

20 that opportunity.

21 What we were trying to do is to expedite these

22 Proceedings, to put in the documents in the sama manner that

they were p,ut in ,Against us.g

24 . Now we are in a situation where the schedule is
m.

Y[f 25 going to have to be extended because, to the entent we are not

F

W

.,- ,_
~ N'

. . ._. . . .
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|1 putting these in on an unsponsored basis, especially in '

2 this situation where ne have some testimony about this
13 meeting, and we have here a document that is a present sense

O 4 impression contemporaneous 1y, then it dcas open up thes/

5 necessity to call additional witnesses, and the Applicants
6 will have to do that.

,
7 We will try to schedule it within soma reasonable

,

8 time. But it looks like the direct case of the Applicants
9 is not going to be cloased as quickly as we had hoped.-

10 MR. CHARNO: Mr. Chairman, if I 'may reply.

11 CHAIPJ!AN RIGLER: Wait a minu.e.

12 What appears in Exhibit 226 that hasn't already

13 been the subject of testimony?
'~'''

14 MR. REYNOLDS: There is controversy in the record

15 as to matters in this meeting.

cnd 19 16 CHAIRMAN RIGLER: Right.

Egin 20 37 Is this going to resolve that controversf?
.

18 The controversy arises with respect tp whether-

19 certain subjects were discussed. Some people recall items
.

20 being discussed at this meeting, and others have no

21 recollection of it. The absence of these points in the
t

22 Codispoti notes would not be dispositive.
< m.
; MR. REYNOLDS: If we have additional testimony23

3 that confirms the underst;uuting or recollections of cortain
n

{ws people and we have a contemporaneous document that sustainssg 25
i

j
1-

I
\

'
.

I -

. .. .s: (
- -__ R. a. . ' ]

.
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1 that, it seems to me that it is importance evidence that we

h 2 would like to have in the record. .

( 1
1

3 In addition, there is also cmite a bi'. of discuccion'

p 4 about the letter of intent. That is a matter that was to fcilow
s.

_

-

5 on after the meeting, and how that was raised, and hcw that

6 particular matter was left, I thin't that these r.otes addrecs

. 7 that particular subject.

8 CHAIRMAN RIGLER: I eMnk you are just emphasicing
'

9 the one basis for the Board's ruling, which is, where you have

10 a matter that has been the subject of such cont:overcy,

11 this would be a good occasion to have a live witnons, notwith--

12 s*= ding the use of documents on less controversial points.
.

n') ' 13 MR. REYNOLDS: I . guess my question is, the burden is
y~

14 on Applicants, when they are putting in their unsponsored

15 documents, to bring in a witness. Then it flips over, and the

16 burden is on Applicants to produce the witnceses, which

17 means that the Board has a ruling or two rulings which, in

18 sum and substance, put the burden en the Applicants to

19 produce the witness with respect to all unspensored documants.
.

1

20 I don't differ with the Board's analysic that it !
l

21 may be appropriate to bring in witnesses for cross c:: amination

22 purposes. And that is obviously the followup that comes
-

V 23 from proceeding with a procedure of unsponscred documents.

24 And, really, all that the unsponsored document

2giA procedure does is it shifts the burden as to who is going25

i
i !

|

|*|
|

| .

.
, n |

.

, ,
s - ,
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1 to bring the particular witness in, and if he is going to be I

[ 2 brought in.
.

3 And now what I am suggesting is that the rulings at

4 this stage which are rejecting unsponsored documents on tha

5 ground that we don't have an opportunity to cross' examino are

6 requiring the Applicants to bring these witnesses in,
,

I

7 whereas when we were going through the exercice before, i
1

l8 when we made this particular argument to the Board, the |

9 response consistently was, bring the witness in in your case
''

10 and cross evamine him if you want.

11 CHAIRMAN RIGLER: I am not sure that I agree with

12 what you say. But the record will speak for itse'1f. So

13 let's move ahead.,m
,

|14 MR. LESSY: I would just hope that sinca we have Mr. '

15 Cheesemar. and Mr. Mayben on rebuttal on this subject, that

16 Mr. Codispoti be brought in before that time.

17 MR. REYNOLDS: If we can do it, we will. I am

18 not sure what his schedule is.'

,

19 MR. LESSY: I am also going to apply to the
.

20 Board for a subpoena for all Ohio Edison personnel who attended

21 th&t meeting.

22 MR. REYNOLDS: That has already been produced.

|
23 MR. LESSY: Then you wouldn't have a prcrlem making i

24 them available to us if our file is incomplete at this time.

I
25 MR. REYNOLDS: I object now of going through another,

.
.
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1 round of discovery. We have answered the requests. We

] 2 have made them available. I now questicn thgt we need to go

3 back through it again.

4
, CHAIRMAN RIGLER: Let's move ahead.

5 MR. LESSY: This particular meeting, if we don't hava

6 the copies of the notes of the individuals or all of them, and

7 since they have been produced, there would ha no probicm in,

8 giving us the ones we need, would there?

9 CHAIRMAN RIGLER: I don't know. But if they

10 were produced according to the proper discovery request, we

11 are not going to make them conduct another file search to

12 satisfy you.

13 MR..LESSY; If they were not, we would be enf.cled,3'

y
14 to them.

15 CHAIRMAN RIGLER: You are arguing with the Cocrd, |

16 Mr. Lessy.
.

17 Let's move ahead.

18 MR. PERI: The next document is internal idnet

19 identification number 130. It is a letter frem Duncan to
.

20 Kauper, dated December of 1972. I would like it identified

21 as Applicants 227. I

22 (Whereupon, the document referred
j

,
iU 23 to was marked as Applicants 227 |

24 . (CE) for identification.)
. 25 MR. CHARNO: Is Applicants 227 offered for the !

.

I.. i
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I truth of the contents or as evidence that the letter was sent

$h 2 and received?

3 MR. PERI: It is offered for the truth, Mr. i

n 4 Charno; in addition I would note that we were asked for an
\

.

5 offer, and I will read that.

6 "We offer this to show that counsel for WCCE

7 believes that all complaints of the WCOE members against
,

8 Ohio Edison would be remedied if Chio Edison
- 9 proceeded in good faith in carrying out a settlement

10 agreement and so advised the Department of Justice at this

11 time."

12 CHAIRMAN RIGLER: Say that again.

. 13 What would be resolved?
;D

14 MR. PERI: It would be remedied. The complaints of

15 the WCOE members against Chio Edison at this time.

16 Further, we would offer this as a manifestation

17 of what WCOE contemplated that the -- the joint study to

ta include - I am sorry.-

,

19 And more particularly as is evidenced by M.:
.

20 Mr. Duncan's statement on page 3 of the letter that, therefore,

21 in view of this impending new " partnership" arrangement

22 between Ohio Edison and the cities, the cities do not expect
,R

C to oppose the granting of a construction license to Chio EdisenI23

24 for construction of the Beaver Valley power plant Unit 2
,

h 25 as long as Ohio Edison honors 'the terms of the pending |m
,

e

.%g*
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1 settlement agreement. j

h 2 CHAIRMAN RIGLER: That is irrelevnnt to this
,,

|i
3 proceeding, I would think. 8

O 4 MR. PERI: May I continue with the offor?
( !.

'5 CHAIR!!AN RIGLER: Sure.

6 MR. PERI: And furt-hat , to dOmonstrate that the

7 settlement agreement, as it appears in draft form attached to
,

,

8 this agreement, did not change in any significant respect

9 from that which was later signed by WCOE and Chic Ediscn. ;

1
i

10 MR. SMITH: Did we make findings that some 21 '

11 Ohio Edison wholesale customers for many years considered

12 themselves subjected to seriously anticompetitive practices-

[
13 of Ohio Edison and that until very recently they have bec

i4 -unable to unburden themselves of the effect of those . p.
I

15 Practices? -

16 MR. PERI: Your Honor, the problem we have with

37 this document -- I am sorry to take the time of the Board, but

18 in response to Mr. Smith's question, I thizik that such a'

19 finding would have to rest on the entire record if it is
.

20 substantiated.

21 I think this document does no more than indicate tha:

22 at this time Mr. Duncan believed that to be the cace.

23 CHAIRMAN RIGLER: But then you are asking us-

24 to take the document, part of the statements, but not for the
'm

Q/ 25 truth of others.

.
,

~
'

9

*

o e
"
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ch 14
1 MR. PERI: It is for the truth of '4r. Duncan5 s

,h 2 belief at that time.

3 CHAIRMAN RIGLER: And for the truth of his
|

4 belief with respect to the other matters enccmpassed in you--

5 offereof proof? |
|
<' ' ' ' ' .~

MR.-PERI: Yes, to the e:: tent that there are6

7 beliefs expressed there..

-
., 1

8 CHAIRMAN RIGLER: To the extent that thero are i
.I |

= 9 beliefs, they are nonprobative. To the o= tent that
.

|

10 they'are supposed to reflect a fact, how can you say this

11 fact is acceptable but that one is untrue?

12 It makes it very difficult to pick your way

13 through the letter like'that.
,r ~

-)) .*

14 MR. SMITH: TCould we afford difforcnt weight to

15 one belief than to another in the same letter?

16 MR. PERI: I think wa may well, whera. one appea a

Gnd 20 to be against interest or perhaps is an admission. '

g7 ,

18'

,

19
.

21

22
..

; U 23 .

! -

|

1 m
! Q 25 tn

-

,

. >
' n. :. .

. 'b



_ _ _ . ..

-_
,

. - . - . - - - . _ _ . -. - -- - - - . . - - - - . - - .- -

11,857

S21 MR. CEARIO: I would cbject to thatlbwl

,, strongly.
t9

.

I was waiting to request scma red-lining ihich was.

3
I

the portien that was pointed out, and cf
O 4
y":

objections are going down the seme line, if, indeed, this
5-

is being offered for the fact thct he had baliafa en both

subjections, the resolution of antitrust clairs, as well

.

as the existence of antitrust claims, then we havs no

objection.

If they are going to be accorded uncqual weight

in the offer, then we have substantial prchlems and uculd
11

.

object to it on that basis.

MR. PERI: May I just make one -
' 13

MR. CHARNO: This is not an ad-4 asien by a

party to this proceeding.
15

That is the difference betieen these doctz:. ants and
16

prior selective utilization.
17

MR. PERIS First of all, there is, it rsedly is
18*

more important than a housekeeping matter and b an corry
19

that I did not do this first en this doctrnent.-

20

Originally, the document was red-lined in
21

one fashion. In lookint it over we felt that us were falling
22

(] very much into the trap that we feel that the parties
23-

[ opposed to Appliaants did with rad-lining, whch was to red-
24

,-4 line so selectively as to give the wrong impression of the
Q 25

~

total document.

.

m ., ~ ege cm ? - y
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1

bw2.1 So the entire docum: ant and lette chculd be
,

m
id- red-lined. I believe that is the case in the 2cir.:d'c

'
,

copies and has been indicated to cortei.n of the. chr partiac j|
3

,9: and if there is any confusion en tha that ic 3o131y
v

5
my fault, and I am sorry.

6
The attached August 11 letter of 22 . Stcut

,

- is not red-lined. It is a very familiar dcct=cnt to the

8
Board. The settlement that is attached is red-lin2d in

9a

its entirety, except for the numbers on ;

10
about the fifth page there. l

II
Everyone should be consistent en this part.

12
And exhibit C, the last page is red-lined.

-{ .

13r, The Board's copies are already red-lined in the prcper '.s
|14 fashion. I

I
15 MR. LESSY: Staff would cbject to the dacuments |

l

16
as, in light of the offer of proof, as not supporting the

I7 offer of proof offered for it.

''

18 CHAIPMAN RIGLER': Lot me tell you some of the

IS difficulties I have which are numarcus.
..

20 We have already discussed the probica of

21 ac'epting one belief and rejecting another.c

22
I think the offer is deficient i.-hre you

l' |
D say that all complaints would be rumedied, I believa was

1M your phrase. !

g !

% 25 'I don't read that anywhere in the letter.

1 I

, $ ?' |

. Qf 6
i Y

__
-
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bw3
1 I do see a reference to a new accord which would

'

:Q 2 obviate any complaints.
{g

u
3 I think there is a substcntial diffarance

, . 4 between obviating complaints because one sign 2 off on an
,

5 agreement and remedying all ccmplaints,
i

6 Secondly, even the remark as to i

7 obviating complaints was made in context .;f the $eaver
.

8 Valley Station which is not an issue before this Board.
1

, -

9 And thirdly, we have the further problan that '.e sr.
,: 4
!

10 ha9e WCOES' a number of witnescos who have testified |

11 as to their concerns in this proceeding. *

12 MR. PERI: The witnessec, the witness was

13 Mr. Lyman. And Mr. Duncan who is an attorney, who handles
.

Q
%" -

14 this sort of matter, he may have had a different
.

15 recollectigsn.

16 MR. LESSY: But Mr. Duncan no lcuger rcprecents
.

17 WCOE in this matter.
.

18 MR. PERI: I was not aware of that.,"

19 - I think the representation of the legal people
.

20 and the engineering people to WCOE is of so=a real

21 relevance.

22 CHAIRMAN RIGLER: How do you respond to my point
,.

U 23 that the letter discusses an accord which might obviate

24 certain complaints only with respect to issues raised

h, 25 by the Beaver Valley application?
s

. .

ms

9

9-~~e
.

- -_ _ _ _ . -, - . .
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.

>, -- .

9 MR' PERI: In two ways. First of all I had
bw4

2 s.ome difficulty with understanding hcw a

3 complaint is obviated.

4 That is the languags he choco, and I attempted to
-

5 case that into something that would be more underst:ndable

6 to m.

7 Perhaps I was tco broad in that, and I would

8 certainly be amenable to changing the offer en that

particular point.' 9

10 However, I think, I mean te go no furiier

with this than to indicata that whatever issues .there are3;

in
12 utroversy between WCOE and Ohio Edison, whatever

difficulties there have been in the past,that at this -

13:O
d point in time, late December 1973, just before the settlement : ,, 14 - '

agreement of Februndr,, pardon me, lata December 19'.2, ;15
14-diately before January and February of ' 73, when tha

settlement agreement was ' signed, that Mr. Duncan had' recched
,

"

a Point where he felt the complaint of 'the ,- '^
18 ,

\
-

..cities would be obviated, the setMa~nt agrpomant was ig
,

signed, the exhibit C that he specifically refers to was .g

signedinexactlythatform,the$ttachedsettlementagreement'~

g

has as nearly as I can tell, only a single very minor

( correction, the difference between six and seven percent,
1although the entire agreesent is ratyped by the tima it is
1

signed in February of 1973.

- |

|

. 7

[$..
_

. , .
_. y +4 ,~.g '# t'' I
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bwS

1
And I think this is highly - reicvant to the

] 2 relationship that existed at this tice in=sdie.taly

prior to these proceedings, the relatinship that a::istad3

A 4 between WCOE as represented by its counsel and Ohio Edicon
(_

I am afraid we will have to take some of the bad with the5

6 good.

I cannot verify Mr. Duncan's statements as7

to their facts. I can only say .that that is what he believed8

at de M m..

9

' RIGLER: How about his statement that this is I oc
10

his f3 nnl position and an indication that there would be
11

some further contact with the Attorney General?
12

* * "*
13fw

<

k ,' has any' record of that contact. It is my understanding
14

; that they do not.
.

CHAIRi4AM RIGLER: That is my qu3stion.

It seems to me that even this respense is

hedged on the contingency that --.

* "" # "*
19

.

strengthens the document and indicates that that may continue
O

to be the position of these pecple at least as long as
,

they are represented by Duncan.

b) If they fund no need to amend this response,
23

|
,

I think that is very important. |
24

'S MR. LESSY: But they did. Thore was an outline of-

V 25
l
1

1

L:

I;h?
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bw6

1
the set +1 met agreement of the scope of the new pcwer

'3 2
suoply study which Mr. Duncan sent to M . White.

.

3
He listed all these things. Ecw can you say that

:O tus is a manueseauen oc whee they coneereg1e=ed uhem me
4

5
have a letter to Mr. White specifically outlining what he

~

wanted studied subsequent to this latter.

MR. PERI: That seems to E3 to be cocpletoly-

8
envisioned by this, that is, declings betuaan the partion.

g..

We are talking about dealings batticen WCGE

10
raising its complaints with the depart::nnt.

11 MR. LESSY: How can you offer this as

12
what they contemplated as a joint; study?

13 MR. PERI: At that tim.
v

14 MR. CHARNO: With respect to future com::ents

15 by WCOE on the Beaver Valloy Pcwer Station Unit 2,

16 th'e firm of Duncan, Allan and Mitchell was informed

17 that the Department was required to submit advice to
'

18 the com:nission and was informed when we had submitted
:

"

19 that advic and that, further comments on Heaver Valleir
,

20
too would be superfluous after the day upon which,

21 ,in. fact, after a week before the Departant subnitted
*

,

22
,, such advice._

U 22 MR. PERI Excuse ma. If that is a representaticn
:

| 24 that the subsequent plants under consideraticn here are

V@ 25 not important to WCOE, I certainly would appreciate

,- : _2
- ~ , .
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bw71 that stipulation, And if not I would appreciata

'[) 2 knowledge of what other centrants cene to the Departr. nt

3 with regard to those other preposed plants.

()
-

.

L .' y
ES21.

6

7
.

8

'

9

to

11 -

12

.

13f-
,

14

15

16 ~

17
.

'
18 -

19
-

21

22 .
. . . ,

24
.

k'?:D '25

i
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S22 '
bwl MR. CIARNO: And you have coraplete- knowledg27

m 2../ MR. PERI: There were nona further,

3
MR. CUdtNO: ' lou had cc:-{21etu discct. arf on

h this?

5 CHAIRMAN RIGLER: It should be ovidenc2 that i

6
the Board has scme reservations with respect to the

7
probative VALUE of the docuemnt..

8
Nonetheless, we are going to overrule tha

- 9 objectiens.

10
MR. REYNCLDS: Mr. Rigler, I an on my feet

II in hopes I can get a quick com=cnt in before the ruling.

I2 CHAIRMAN RIGLER: We have ruled.

13-m I don't know that it is necessary. .

'x' <

14 /
MR. REYNOLDS" It is necessary to the extent

15 that teh Board has expressed reservations as to the probative

16 value of the document.

17 I would. simply like to state that from an

18 avidentiary standpoint under the rules of evidence, I think

19 that a document could come in to show what Mr. Duncan,
.

20 the author of the document, truly believed at that time to

21 the extent that the document contained - .

22 omissions by Mr. Duncan and would be entitled, it,

C 23 seems to me, to more probative weight than to the extent

24 that the document contains . self-serving statements

M,W 25 by Mr. Duncan, so - that the Board could very clearly as an

.
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bw21 evidentiary matter arjly different vaight to different
o
._ 7 2 statements in a document of this co-

1

3 And I think that there was a discussion of |
t

C 4 that.

5 ,MR. SMITH: There is a little bit of diffarance

6 here. It is not so much that Mr. Duncan cayo that ho

. 7 believes there are serious anticompetitive problems.

8 But Mr. Duncan says that his clients holieve it.

9 And that is just not a matter of cpinica. I resuma i: hat
I
i

10 Mr. Duncant was privy to his clients' beliefs. r

11 MR. REYNOLDS: Yes.

12 And -

c 13 MR. SMITH: To ma it is of some significar.cc

d
14 that between municipalities all ag ce and report to

their attorney that there were serious anticompetitivo-15 ,

16 practices, whether it is true or not.

The problem here is that I agree with you thr.t17 ,

18 You could have a larga document and soma statomants ,

,

'

19 would be against interest and sc=a would bo, and
.

20 than you would give them weight.

But here he is reporitng the position of
21

twenty individual people, and their beliefs which he hcs22
3 '

(d every basis to know.23

He is not expressing his opinicn cs to the24

m. .. ; antico:npetitive facts, but he is ec:aunicating what their^i 25

_

1
g*u

- %
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1 impression had been.

''

i 2 MR. REYNOLDS: I am not quarreling with rcu,
.

bw3 -
s

3 Mr. Smith. I think that to the ext nc that there in

4 a statement lika tat in the lottar I am not caying it is

5 entitled to no weight. I guess my only response no you |

6 is that I would weight that statement against th2 kind of'

7 evidence that has been presented in this hearing and, 23 to

8 what those municipalities consider to be anticertpatitiva

9 effects or what Mr. Duncan considor to be, if he vera

to brought in here, which he hasn't bean,

tg To the extent that there is come finding
,

12 to be derived from this docurant, I think that it would

13 have to be in the context of the total evidentiary
,.

14 record to the extent that those municipalities that Mr. Duncan

15 at taht time believed, though were subject to

16 anticompetitive practices, if you will, did or did not

j7 come forward here to give evidence to this Beard,,

18 And I am not suggesting that that is in ::n ns

19 of the different weight that can be accorded, that that
.

20 kind of statement is entitled to To weight.

21 I appreciate what you are saying.
|

g CHAIRMAN RIGLER: Okay. We undarstand.

b 23 MR. PERI: I have a very brief commant.

3 I would read that a little differently than you co.,
m

Mr. Smith. It does not appear to me certain thau25

1
..

4y
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1 Mr. Duncan is talking in tarts of all 20 wholesala

bw4 2 customers.
(._,- t

3 I think that ccn be road that cc.r2 plural

{ 4 number, two, three, four felt that uay.

5 But the document is there, the it.nguag3 is
.

6 there.

7 That is for the Board..

8 CHAIRMAN RIGLER: I think wa are beginning to

9 belabor come of these points more than we need to.

80 MR. P' II: Yes, sir.

11
.

Internal. no.mber 124 which is a FPC order

12 approving the rate settlercent, August 1973.,

,

13 We -would ask that that be identified as ,,

app icants 228. And we are ashed by the Dapart=nn? of -l14

15 Jetion whether this was offered for the truth of the

16 meh.
*

*

t-j ' * We responded in the affirmativo and I would
,

.

'

18 m this docu-nt into evidence. ,

19 (Whereupon, the documnt referred
.

' ' ' ''

20 to was marked Applicants
]

21 Exhibit 228 (OE) for idani.ificatior .)

22 MR. CHARNO: We would object to the docurant
(^.
'

23 on grounds of relevancy to the extent that it is offered

24 to draw any inference concerning FPC approval. Otherwisc

Qk 25 it seems to ma it is redundann upon evidence alrecdy of

. |
- 't 1

':..%.. 1
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bwS 1 record. And we would object to it for that reason.
-

) 2 CHAIRMAN RIGLER: The cbjectica is ovarrulod.

, .

3 we will receivee 228 into evidence.

O. 4 (Uhernepon, ths docu=nt'"

5 previcusly marked Applicants

6 Erflibit 223 (CE) for

7 identification; was receiwid
.

O in evidence.)
,

'
9

MR. PERI The next docu=ent is internal

10
identification number 124, a letter to the Federt.4.

11

Power Commission from Franraa McCovarn.
12- .

We would like it identified as Applicants .

-w 13
j 229. ;

-

14 j
(Whereupon, the document j

'

15 I

referred to was narhed

16
Applicants Exhibit 229 for )

17 i
'

identificaticen.)
'

18
The Department of Justice han inquired as to

19
whether this is offered for the truth of the raatter and we"

20
have answered i.n the affirmative.

21
I would move that document into evidence.

22 |
MR. LESSY I have one question. Is the I

^

u- g
attachment to this document the contract, the current

24
m contract between Newton Falls and Chio Edisc.t? *

Df 25
MR. PERI That is not the current ccatract.

~

|

s

<-
,

, ,
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bw6
I That was an attachment with this letter tnd
2 the next two documents I hope will make that clear.

,

3 MR. LESSY: Staff has no cbjection.
,

a

(^' 4l

CHAIRMAN RIGLER: Hocring no objection,

5 we will receive Applicants 229 into evids ca.

6 (Whereupce. t:he docurent previously

_
7 marked Applicants E:chibit 229

8 (CE) for identification , 'was

'

9 received in evidenco.) '

10 MR. PERI: I would like to identify ..

'

11 internal idesnti fication number 209, a letter fran Frances

12 McGovern to e Claire'Carlin as Applicants Exhibit 230.
(a13 (Whereupon, the document referred "g-

14 to was marked Applicants " ..
|

15 Exhibit 230(Ob) for.

16 identificatien.) |
|

17 MR. PERIt And we move that into avidence
'

18 at this time. *

19 MR. LESSY: We' have no cbjection.
'

i20 We would like to note the date of the lotter
21 vis-a-vis Mr. Craig's testimony here.

22 CHAIRMAN RIGLER: Hearing no objection, wer\

23 will receive Applicants 23n into evidence.

.

#D
Q/ 25

. ,

;
. - . ,

.
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(Whereupen, the accurentbw7 g

previously =arkad Applicants2
.

,
,

E.vhibit 220 (OE) for3

identification, was received
('; 4
V

in eddence.)
5

MR. PERI: Internal identification numi er
6

155, a latter from Frances McGovern to Kenneth Plcab, dated
,

7

April 12, 1976.
,8

We ask that that be identified as Applicants
,

9

241.
10

(Whereupon, the documentg

r ferred to was marked
12

E #8" 8
13s

'd for identification.)-

g

MR. PERI: Two problems cccur. The Dep art =,_ nt

** ** * * *#* # *
16

of the matter asserted therein.

It is.s

Secondly, the Depart:nent raised with ua
9

_

the fact that it is apparent that a contract was appendedg

hereto. And I am afraid at this time all we can make

'

available is the significant change in the contract.
.~,

V The contract has been mailed from Akron, but

has not araived. We had telecopied Section 2, which is

m
in 3 indicated in the filing, if not in the previous, letter !

M9 25

|

'

' '
;..

. - -
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bw8 '

from Franceo McGovern, that tharc were some changes in
1

Section 2.

]'!.;-
I have that as correctad an6. I uill cac out

2
'

e
3

copies of that at thJ.s tima.
4p)

v. With the understanding that i;he cc : ple to - .
5

contract 'will be appended to the official enhibit uhen it
6

is received.
7'

- MR. LESSY: Mr. Chairman, we have obtained the
8

current contract dated March 29, 1976, bet:7aan Ecuten
9 -

-

Falls and Chio Edison, which was the contract tvhich
10

will be appended to the April 12, 1976 letter and have
11

red-lined it and would make it availabic to Mr. 2eri for
12

inclusing in the exhibit, and you can rad-line anything
13

]~) additional, if you want.
g

MR. PERI: I will Xerox it and make it c.vailable
1

15
after lunch.

16
If there are no objections to that, perhaps

17
we could move that into evidence.

18 !
'*

MR. LESS'l Staff has no cbjections' to 155 and
|19

the attachment. .,

20
MR. CHARNO: Could we enrMne tho attachment?

'

21
MR. PERI Fine.

22
CHAIRMAN RIGLER: All right.m

U 23
Let's go off the record.

|
24

(Discussion off the record.)

.

p 9

+
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1 l'

bw9 1
(Whereupon, at 1:10 p. .:1. , -lle hca:ing .'c:3

,A 2
'

' Q T. recessed, to be racenvened c_t 1:50 p.m. , thia 5.c; i( i3, .

'

ES22 day. 3
..*
/
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DE 23
|ch 1 1 A?!ERNCON SESSICN I

i
x]y i.' b 5 3 7.m.} |
' 2 '

.

s''
3 CHAIRMAN RIGLSR: Shall tla rc.strce? -

i
:

,
4 MR. PERI: I am cor f to cay we den t yet r.:.v2

|
2

.:
>

5 the xerox copies of the contract that :tas atnachad to 2'.53. l'
'
:

I6 They will be here in a moment. Perhaps we can mova to d.c :100t
f
I7 document. '

-

8 CHM RMAN RIGLER: In the mocntime,191. Snith has c,

9 matter he wants to bring up.,

10 MR. SMITH: Mr. 11jelmfolt, the Bot.rd has ';cen
.

11 contemplating the fact that this record is about to clocs I

12 and the issuo of the disqualificatic: of SS and D ic
.

|13 still unresolved. When the motion to disqualify nac ' *

(mr -

J
14 filed, it was alleged that participation of the law firn !

.t
!15 could result in prejudice and reversible error.

16 The Board would like to haar from the city en itc

17 view as to what extent the record indicates er tor an 2
:
r'

18 prejudice, if any, as a result of the4

. s

t'firm's pa$ticipation and what, if any, relief at this point19 '

20 would you seek to remedy that er.or and prejudica?
|

21 We don't want your answer now, but at you-- |

22 convenience sometime prior to the time we cless the record.
I

<.

C 23 MR. HJEI.MT: Fine. Wo will provide a rsq cnc2.

24 MR. REYNOLDS: Can wo go off 'd.e r2 cord for tro

p- 25 seconds?

!
:
I-
r

- f(
...

'

T



11,074

ch 2
1 CHAIRMAN RIGLER: All right. u

:.
" t

2 (Discussion off the record.) !
!

. .

3 MR. SMITH: I wonder if tiare is any cenn:::ica f,
i

4 with the fact that at about tha ti:n 'to lose our enraa-hole i,
, -

5 punch, you began having a three-hole punch crailable to cu?;
.

|
6 That's off the record.

'

7 (Laughtor.)
,

8 MR. PERI: The attachmant to 2::hibit 231,

i
9 which is the contract as amendad,has been dictributed. |

.

10 MR. LESSY: It ic dated March 29. 1976. Is th t
,

t.

|
11 correct?

!

12 MR. PERI: That!O correct. I
:

13 CHAIRMAN RIGTIR: 22' will be admitted into
,

'"
14 evidence. i

i
i

15 (Whercupon, the doc . w.nt pre- j

16 viouslymarkedforid:ntificnticb.

17 as Applicants Exhibit 231 (CD)
;

i
18 was received in evidence.) ,!

*
.

19 MR. LESSY: The redlining cn this exhibit now
,

20 reflects the interest of both the Staff and the Applicant:. |
1

gg MR. PERI: Mr. Zahler rcminds me thnt this nov

22 brings the document to seven pages instead of tue pages.

23 And I t hinic in fairness, we should redline both of thoce

24 first two pages. It is really a page and a half, as I

.':;,~) recall.
_

'

25v

. *

.

1

t
. . . , ., _ . ~ ~ . - - - - , - . ... .. . . . . _ . _ . _ . n _ , . _ ,. ___, ,, . . _ , , , 1
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_

-

'

1 Moving then to document 171 as the internal ,

_ ch 3 !
2 number, the letter from Bell to fir. McEuen, we wou'cd an.%

,

3 that that be identified as Applicants 232.

4 (Whereupon, the docu.:c.ent referrakt
.,

i
I

5 to was r.arked a: 5pplicz.nts j
!
'

6 Exhibit 232 ~ (CE) for

7 identification.)
.

8 MR. PERI: The Department.requented con offer, and

9 the offer is as follows. This document is offered to sheva

.

10 the willingness of Ohio Edison to aid Ncuten Falls in the

11 work necessary to bring about an intercennection and to
i

12 demonstrate the type ofinformation requested by Ohio Edicen

13 to implement an interconnection and specifically as part of s,
7 .,

Q' : 1; ,.

i4 that information to show that the infornation requested in
.

,
-'

15 item 6 (f) of the attachment concerning load characteristics

16 was to be provided by the municipality.

|17 MR. LESSY: 6(f)?

4

J' 18 MR. PERI: 6 (f) , I believe -- I beg your pardon. !

19 I misspoke. It is K(6) . It is on page 5, the two .
-

20 items right above the bottom.
- ,

21 And I would like to move that dccument into 3

22 evidence.

, b . 23 MR. CHARNO: The Departnellt wculd object to
t

24 Applicants 232 on the grounds that it falls short of the

'

offer.25
-

,

}.,~

ns
| ~

~ . i
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ch 4
1 The document, we do not believe evidence: cr mention,

m

d 2 interecnnection or what is required for interetnnac':. ion, as

%

3 stated in the offer. It does indicata c villingness by

4 Ohio Edison to assist Newton Falls in the design of a
,

5 substation,

6 And then as to the necessity of the information
t

- 7 requested, it is certainly informaticn r2qwetod by 03, but
'

8 we are not sure it is necessary in this caco or whether it is

9 necessary for the design of an interconnection. ??a believa,

10 the document does not reach those points.

11 MR. PERI: I would li2* to refer to Mr. Zahler's

12 discussion this morning about what an offer attemots to do. |
!

'

13 And I believe, particularly in conjunction with other evidence
(Q

;4 we already have, Mr. Craig's testimony, there is little

I

15 questien that this docuent is exactly what it purports to !
I

i
16 be.

17 CHAIRMAN RIGLER: The objection is overruled.

18 We will admit 232. ,

(Whercepon, the docirtant pro-19
-

20 viously marked for identifica ;
!

tion as Applicants Zahibit 232|
21

I

(OE) was received in evidence.]22 ;..

v MR. PERI: There is - the next document is in23

some books with an internal identification number of 172. Ify
th

y u have a book with that exhibits which is the January 22,(g' 25

I

|-

..

!?' |
.. .a ,
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11,877 !

I
1 1975 letter to Mr. Tschappat from Mr. Seil, than is to be

'

ch 5 :

(] 2 discarded. Just take it from the book. '
..

3 The next document is into.ncl identificatica
e

!
n. 4 number 175 frcm Bell to Bixler, and we would ask thr.t that 8

L
.5 be identified as Applicants 234, and we request that it be

6 accepted into evidence. I am sorry; 233.
,

!

7 CHAIRMAN RIGLER: Hearing no objection, we will
,

8 admit Applicants 233 into evidence.

' 9 GTnercupon, tha doct.= ant referreJ
e

10 to was marked as ApplicantL

11 Fvhibit 233 (CE) for identifi-

12 cation and was received in ;

13 evidence.)l'' (* 14 MR. PERI: Internal identification number 179, ,

15 a letter from Dicke to Vexford et al. We ask that that 22
1

16 identified as Applicants 234, and I would move that into '

17 evidence.
,

13 CHAIRMAN RIGLER: Hearing no objectic,n, we wills

19 receive 234 into evidence.
~

20 Gihereupon, the document referre.I

21 to was marked as Applicants
!

l

22 Exhibit 234 (CE) for identifi- 1

..

C 23 cation and was received ht

24 evidence.)
(h 1

T. / 25 MR. CHARNO: The Department would request that the
-

.

::.

.,__ . . . -
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I

.

9

paragraph on page 4 of Applicants 234 he redlined.

O 2
!

' MR. PERI: All right. },,

3

The next document is internal nir.ber IJ2. I'c is a !
p' 4

memo from Dawson to Orrville filo, and we would ecsh that that'-

5 '

be identified as Applicants 235.
,

6
1

(Whereupon, the document radarreh
.

7 |
to was marksd as Applicants j

8 !

235 -(CE) for identificatisn.) t
^ 9 |MR. PERI: The Department has askcd for 'cnoffer on i

10 i

this documents. It is offered simply as an accurate record I

}
11

of the matters discussed at the 1974 meeting bettleen Orrville
j

12
end 23 and Ohio Edison.

13
-

c_
.

(c 24 MR. CHARNO: Are you suggesting that that reflects, ,
,;|

"

i4
all matters discussed at that meeting, or cimp37 that *

15
the matters discussed are accurately reflected? j

16 i

|MR. PERI: That the matters discussed herein are g
17

{
.

accurately reflected. 4
I

'"t' 18
'

.|.

CHAIRMAN RIGLER: Hearing no objection, no vill'
19

s. receive Applicants 235 into evidence.

20
(Whercupon, the docu':ent pro- i

121
viouslymarkadforidentifica-|

t22 8

. tion as Applicants Erhibit 235 I
-

(.' 23

(OE) was received in evidence.)$
24 I

MR. PERI: Internal number 195, a letter rromm
U 25

McGovern to Zimmerman. We would ask that that be identified '

1 l

' I.;r_ a
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1 as Applicants 236, and we would =cve that into evidence.
g

|
|c) 2 CHAIRMAN RIGLER: That includes de ccntract.4

3 attached?
!

4 MR. PERI: 'les, it dcas , which is ceral:t that i

5 for standby service to Orrville; it has been discussed .

6 previously.

[
7 CHAIRMAN RIGLCR: Hearing no objection, we will '

,,

8 receive' Applicants 236 into evidence.
.

* 9, (Whereupon, the document referre+d

to to was marked as Applicants

11 E:chibit 236 (OE) for identifi-
12 cation and received in

13 evidence.)
V h

'

i4 MR. PERI: Internal identification numbar 196, a *
-

15 letter from Keller to Firestone, withi some marginal

16 notations. We would ask that that be identified as Applicants

17 237.

18 (Whereupon, the document referre l
l

19 to was marked as Applicants
>

20 Evbihit 237 (OE) for

21 identificacion.)

22 MR. PERI: The Department has incrzired whether
-

s- 23 this is offered for the truth, and we have responded that,

it is.y

i(mJ 25 MR. CHARNO: Are the marginal notations, the

t

. !~-
-

,

1-_- ___-._9_ _ P 4- - - - -
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1 handwriting being offered?

_ : 2 MR. PERI: Yes. !

l.
3 MR. CHARNO: Do you have a typed-up copy of that?

)
!O 4 MR. PERI: No, I don't. I can eaci.'.y provida it. Iu.; '

5 I also believe that the bottom portien by and 1.irge cc.1-

1
6 be read. I have a copy that is the ser.a reroz level as '

7 yours. -
.

8 MR. CHARNO: I think we have problems wildt the botte!n
!

'' '

9 on be.,t.h pages.

10 MR. PERI: Perhaps the better prccedure, than,
.

11 since - Tould be for me to type it up and provide it to you.
~

t

12 MR. CHARNO: Thar.k you.

.

em, 13 CHAIRMAN RIGLER: Do we know who wrote the hand-
e

' -

i4 written notations? (
t

15 MR. PERI: Yes. Mr. Firestcno.
?

16 CHAIRMAN RIGLER: All right.

17 We will receive 237 into evidence, and we vill |

18 be expecting an additional typed page of the handwritten

i
19 notes. ; ;

*

| !

20 MR. PERI: Thank you, Mr. Chairman. !

l
.

21 (Whereupon, the doctr. ant pre - '

, 22 viously marked car identifica-

23 tion ac Applicants Exhibit 237 ,"

24 (OE) was raccived in evidence.)
'

MR. PERI: For internal identification number 205,25-
9

I
I

'

.

L.-

. - - -
a
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o
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ch 9 !
I which are notes of the Or rille-chio Edicen meeting of !

n

(Q~ . |2 1974, as reported by Bruno Ccdispcti. i'a ach that that bc ;
x

3 identified as Applicants 233. |

i
4 Again, I would indicate according t :5. Codispoti,I

;

5 the cover page, which is an attendance list, tras not prep.9 rad

6 by him but was received by him at that data and appendad to
|
t

7 his notes. That is the way we received the docuaant. i,

,

i
8 CHAIRMAN RIGLER: Was that noved? |

,

t'

9 MR. PERI: And I would like to nova that into !
I

10 evidence.

11 CHAIRMAN RIGLER: Hecring no objectica, 10 will i
!
,

12 receive Applicants 238 into evidence. !
: \

|

q 13 (Whereupon, the accurent referrej in.v, .
"

14 to was markcd ac 7,pplicants

15 Exhibit 238 (02) fer idantifi-

16 cation cnd was received in

17 evidence.)
' ' '

18 MR. PERI: For identification, Ohio Edicon-Pon"
f

i
Power number 206 is the internal number, a memo frcu Ccdispoti ;19

*
.

.-

20 to teller, dated February 3,1974. We would cch that that '

;

21 be identified as Applicants 239, and I would move that into

22 evidence at this time.
*

23 CHAIRMAN RIGLER: Hearing Iic objecticn, we will

24 receive Applicants 239 into evidenca. i
t

' o) 1T
F 25v -

|
L

,
e

- b
i o

es .
N

& A

-
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1 001ereupon, the decicant referrc 2
ch 10c

t. _) 2 to was marked au ;splicr.r.':s
,

3 2:<hibit 239 (02; icr id2.tifi-

{ 4 cation and wac 05cci- cd in

5 evidsnce.)

6 MR. PERI: Number 125, this is a car.o frcnt
.

7 Tschappat and Workman to Fireston .a.id t!oolridga. . I troulde.

8 ask that that be identified as Applicants No. 210.

'

9 (tihercupen, the doct=:nt ref.1rred

to to was tarkcd as Applicants

11 Ekhibit 240 (CO) for

12 identification.)

r3 13 MR. PERI: The Department has requested a recpon3a

O_) '

14 to the question, whether we offer this fcr the truth, and va do.
'

15 And on that basis, I would like to t:ove it inho evidenco' at

this time'16 .

j7 MR. CHARNO: The Department would cbject to this

'

i8 document on the basis of relevance. ,

!
- t

39 MR. PERI: Your Honor, if I may respond; cne of ths |
*

I

20 specific allegations in the September S filing deala with the I

21 suggestion that Ohio Edison refused to buy Nor.ialk's
.

.

22 generating facilities, and this is a nearly contemporanccus
^
/ .

4V account of the condition of those facilities. I
23

24 MR. CHARNO: Mr. Chairman, I think sc=2 fu. hsr
t.

'

'

\$ 25 explanation is necessary at .this point.

9

1

. .. .
)8-.s

..

_*+.
..

. .- - 1
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ch 11 a
.

1 .i
At one point, Ohio Edison declined tc purchaca {, . _

I 2 '

s
, certain of Norwalk's facilities. That was January '970. j

3
iMR. PERI: That's corroct. t

O 4
V' MR. CHARNO: And this occars, of cou- ca, after i

5
. Subsequently, in 1971, they declined to purchace any

i
|that.

6
|of the facilities and, unless counsel eculd direct no to scue j

7 !'

portion of this memorandum that would onlighten =c on the
8

relevance, I can't seem to make that association.

9 k
"

MR. PERI: I am afraid I don't hava -- let no put
10

it another way. Let me begin again.
g

11

This is an evaluation of tha Norualk gonarctinc
12

stativa., all generating facilities at Nontalk, donc by j;
- 13Ih the representatives who went directly to the scene 7.nd [i

a-

%u
14 -

= = 4ed these units. It is in the period between the tJo l

15
situations Mr. Charno referred to, and I think it is the

only record we have available of the factual situatiens st'r-

17
rounding the condition of the generating station at that

'

time, which I think is highly ralavant.

19
CHAIRMAN RIGLER: The objection is overruled.m

20
.

We will receive the document into evidence.
21

(Whereupon, the document pro-
22

viously marked for idt.ntifica-m
t 1

V 23
tien as Applicants Exhibit 240

|
24

(OE) was received in evidenco.)bD MR. PERI: Number 141, a letter from Maycr Ecszer j
1

<
. ,

a

. .
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ch 12
1 to Bixler. We would ask that that be identified tu

'] 2 Applicants 241, and I would novo that '.nco evidence at th*.s
-

.

3
I

time.

I
m. 4 CHAIRMAN RIGLER: Ih.aring no chj7ctic a To vill
..'

5 recei'm 241 into evidence.

6 (Uhereupen, the don' nent raforred

7 to wac Irz%cd as Igplicanto
,

8 E:iihit 241 (CE) for identifi- :i
.

9 cation c.nd was receivad in-

10 evidence.)
'

Applicants internal nuabar 145 n 1cutar |t1 MR. PERI: i
i

12 from Bixler to Rosser. We would ask that tMt ha identified
/

13 as Applicants 242.
n

*0\

14 (Whereupon,-the document relarre!

15 to was markad a Applicant:

16 Exhibit 242 (03) for idantifi-
.

17 cation.*t

18 MR. PERI: The Department asked whether t:his vas

19 offered for the truth of the matters nacarted i-herain, and

20 we responded that it was. And I would offar this into

r-

21 evidence on that basis.

22 MR. CHARNO: The Depart =cnt would object to |
, . .

U Applicants 242 on the basis of hearsay. It is clearly ulct I l

1

23

24 could characterize as a sales pitch and prancnts things from
'

a business point of view, in the light most favorab_ e to the} 25

-
, .

.

. -{y ,
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ch 13
I p ,,, u v a.-

person onking tha statements. :

0 2 I don't think it slaulr'
in u r ehe tru e of ee conecne= .iehc== e= m

--s
1

|. mum
3|', MR. PERI: I would suggart that Mr ii

_ ~- o'c,,
*

corr.ents go to the weight that night be att d:d : o
;

. #
.

. heS. exhibit. .|
!
9

6,

CHAIRMAN RIGLER: I agree.
[;7

.

The objection is ovarruicd.
8 He will receiva c.

4
;

,. s. '
(Whereupon, tha dac3=ent n c..

1

!9 -

:

viously marked fer identifica- j
4

5,

k:
'10

a>
tion 23 Appliccnts E:9.ibi:: t

202 5Il j
'(CE) was :eceived in evidanco )12

MR. PERI:
.

,

Thera is a final cut of docenene"
f

~

!13

that I believe is probably best censidered
,

) I j.ali at enco,
-- | -.' ' i

'
I14

because they are largely similar. !

There are fiva centnets. !15 5

proposed contracts by the Pennsj'lvania Power Cc
-

; e

.),

=7 cay. Thras16

of . them, those mailed _cn May 25 to the bcrotgha of N ');,,

f fjw17 Wilmingten,
Zellenople and Wampum, and I would lika to |

:

\

| !18 1

identify there with the folicwing numbera - ,

5.
-

,:

Thu New Wilmington intter_with attached co t ' d| lI
I19 '

'

1 -

n enc:: '

'

20
be identified as 243; Zelienople as 244

-

,

and Maepun, I
[

,

,

21 Applicants 245. t :

:11

22 1'
,

t

(Whoraupon, the doct: tents ,

23 .
4 '

refarred to vare ma::ked as I ~'

j i -24

Applicants E::hfi-i3s 2M, i }
24A a.:41 i25

i
245 (03) for idantificatien.) ! I

:
.

s

i ,:
4

s

li t ,
w.

~
t t

..

[
g , 2.

- --
-

- .. -
- -

_ _ _ _ _ _ _ . _ _ _ , _ _ - - ,'k.
*

.u-
#'

,N -
.

- -- , .g . '_~ -. .
--

- ,

. -
-

-
-.
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1 MR. SMITH: Ifnat? What is the one that followed
. , 2 New Wilmington?
! {J

''

3 MR. PERI: New Wilmington is 2/,3. Celisnop.t.e

4 is 244, and Wampum is 245.

5 Each of these three is identical in all ra pacts,

6 axcept for the signature blocks and ' ha cddressec.c

7 CHAIM1AN RIGLER: Who is the author c:: the cover
. .

8 letter?
.

9 MR. PERI: I am not familiar with the -- oh. That,

to is Mr. Dunlevy.

3; I would like to identify the ne:c: t<:o and cita @.c -

min r differences.12

13 For identification, the latter cnd attached ~

, .s
..

-

O contract to the borough of Elwood City; we could idantify34

as Applicants 2/,6.
15

(Whereupon, the documant referred16
. '

y7 to was mcrked as .'.pplicants

- 10 #' (OEI
.

jg identification.) |

MR. PERI: Again, the signattire bicck and20 ,
;

addressee are different. In addition, there is a slight Ig

difference in the first two paragraphs with regard to theg

f~ dates; a difference of one =onth in each ccse.s 23 <

|
|

MR. CHARNO: When you are spaaking of tha |24
1differences, Mr. Peri, are these differences oniv in the firstn

. f d. 25 -

s ;

1

e

e

'

1

{a;.

)
,

__
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ch ,1
. , _

page and all subsequen'c pages arc idsnticci in aach cas27'

'}
2'

.

33, pggy 733, g;:cepe gag g33 3tg37,g.tre bic k;
.

3 at the end of the contract. The conuract at: elf in i

i
4f each case, all five cases, as I understand it. 1.1 identical.

5 The very same xerozes were used, encapi. for the sign:.tura

6 blocks in each case.

7 Finally, for identificati:n the letter to ths
,,

a borough of 'irove City. I would lika thic identified na

9 Applicants 246 - 247, I'm sorry.>

10
. (Whereupon, th2 c0cm:nt referrc:1

11 to was =nrked Oc ApplicI;'.ts

12 E::hibi? 2<17 i.02) fer ,
.

.

13 identificcticn.) |,._

w' I
14 MR. PERI: And here again, the centract is id nticaf

15 except for the signature biceks. However, there is

16 somewhat more extensive letter with an e::planatica. It is. c

17 bit mo.m.e detailed than in the other four caces. ,

L

18 And I t hinic, because of the largo degrea Of-

19 similarity,. I might just move cli five of these into
a

20 evidence at one time, and I would like to .do that at thi I

|
21 time.

22 CHAIIGIAN RIGLER: Hearing no objectiin, w2 uill
,

v 23 receive Applicants Exhibits 243 t'rougn 247 into

24 evidence at this time.
1

=

k.. 25 ;

I
,

I

E
r ,
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I (Whereupor., the dact'r. nts
ch 16e g

I
'

( . pr. vic .: sly :.nrh2.1 der idc:.hifi-
.

3 cation as .'op--lic. .ntc 9:r.h . Eta

,- 4, m, . 9 3 . . s.., ~ . , , , ..i <.- tc. 3- - , , , . . . ,.. v . .. . . . . . . .
.-.

cnd 24 5 '

'roccivsd ic et-idanca.),

6
|

7 I- ,..

8

9,

e

10

11
1

12

.

13
, , .

,7_
'

.4

14 1

15 .

16

17

,

18-

.

19
.

20

21
.

n

24

D
,

i

I
i

Ne

, .. s..
,

N 'j-,

_ _ , _

* * *
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9

S25 1 MR. PERI: It . Chcirncn, th:.it Jould coa"31e W |,

bwl I

()- 2 our doc ~mnta for today. I
;-m

MR. RE*. MOLDS : I would lihn to ::ns the nati:n ')3
|

.O- 4 on Applicants E:dlibit 219.v ;
4

3 MR. CHARNO: Tne Dapartvsnt ':culd rcns .:.ts j

6 objection at this time. j

|
7 And indicato that our the l'::.ch crash m had i;,.

.

8 an opportunity to review Exhibit DJ-dC0 cnd DJ-MD :n?.

9 we found that the acquicition polig of Chio Ediscn 1:nc'

10 referred to in Mr. Mansficid's tas -inony befera the !

.!

11 Securities and Exchange Cor.raision in the Zirma prcca cling

12 onpages 22, 44 and 62.
~ s

.

13 The rates charged by Chio Edisen uss j,.

(v i _
14 referred to at page 53.

15 I am sorry. I believe I misspcia. Yna I
,

i
i

16 acquisition policy was 25, 44 and 62. r

.

;7 The rates was 53 and discussion of ecoacud.es
,

'l~

of scale at page 51. -

gg ,

1o I believe all of these na encc=.nasssd in .i
I

'

20 Applicants 29, specifically in the spplicaticn.
.

21 Cartainly, the econom%.7 ol' sc le and th 2 rni::a

22 to be charged would be in t*.e W :: , p r a?- ph of para 2,.

23 as well as the reason for acquiring =v;;. aipal systena,

i
MR. PERI: I would like to ask Mr. Charno

~

3
,

i

3/ after that analysis of the record, whether there ' css any25
1

.
' i

I
'

8
.

, ;-
.i -

..
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n,sw |
:
I

1 specific mention of ot6cr referec.ce to the statacents '

bw2c
( '' , 2 in the .U-1 or the U-l itself, if he is awren.

3 AR. CHA.GIO: If Counscl ic acking -thath '::
1
:
i

f. 'i 4 there was a cross-examination en tha U-1.- I cm not a tar 2 cf |
~

l
5 any. That is to say, cros -examinatica on ida cpacific

6 words of the U-1.

7 Certainly, Mr. Mansfield te riifying on ?ahal::, ,

8 of the company as to the same things that are contained in
.

"

9 the U-1 under oath, I am not sure that it is c dictinciten

10 of merit.

11 MR. REYliOLDS : I revienad 20 tactimony that -

12 ycu had referencs to over tha lunch pt:ried.
-

rw 13 I would simply point out c2 I triderstocd hcu ec
-\ .} \,

14 got into this, the Eoard's qt estion, it wa; in c:nnec:.ica

15 with a question that was as::ed of the Departrent ta to
c

16 whether it had reasca to believe thatthe statenante by |
1

17 Mr. Mansfield in the Application vare contradicted or

'

in any way undermined by his testimony.18 .

1

19 I would submit from of review of tha
~

20 testimony it is abundantly clear, both with specific I

i

21 reference to the pages that Mr. Charna manticard and ac j j

22 to th,e rest of the testincny that it neither unda ined- it

' (dD
23 neither addresses or under=ines any of the ststaments sat i

!

24 forth in the Applica. tion. And I would again point out
.

|/-]j ||g: 25 that there was >pportunity at the ti:m of the depcsitionc
| _

l
B

!~

|..,%. i

_ c m'1_J
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.l'

I
I

in this case, had the Depa-tment thought it c.ccirchis I.
bw3 !c

3 ,
~

.
.

(./ to do so, to crosa--examine Mr. Mr.nsfi 2..d ebn ;t do :
-

.

3
statements in his applicaticn or rf 7;t:;;ti.cn of .-ia

4 testimony at the SEC proceedine and th:y did z.ca o 00. !
.

3 But there is nothing in thic ' testin;r.y, in DJ 400

6 that w.c not allowed into evidence, that uccid irgtet at all .

7
. on the credibility of Mr. Mansficid's centon2nza in tus *

8 Application made under oath.
t
:9 MR. CHARMO: I think it e:: plain 0 th. aintomsnts i

*

10 made undar oath and certainly a policy of the cer;any
i
i

11 in favor of acquiring municipal systems in ordar uc j
'

!12 bring about benefits of integraticn ac cet forth in tha

c 13 testimony is - g.
h 'j. .

g
|-14 CHAIRMAN RIGLER: But didn't you hava a chance I
:
e

15 to examine Mr. Mansfield en that policy? !~,

l
16 MR. CHAENO: The Depar**nt did not hava 12.5

i
17 opportunity upon deposition to etamine Mr. Mansfield ca ce i

.;
!.

18 anything. . *
.

19 CHAIRMAN RIGLER: Wasn* t that ene of tho subf, acts I
i.

I20 you had in mind when you began the descsiticn?
|
i
i

21 MR. CHARNO: I don't believe it wac , cir.
|
.

22 I am not sure. .In
!

23 CHAIRMAN RIGLER: Tne acquisition pclicy cf Ohio !

924 Edison? i
a

!m;/ 25 MR. CHARNO: I as not sure of the sccpo of his ;w
.
I
I
i
.|'

| 8

2., t , ' -.s

e
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I
>

bw4 1 depocitien at this tima. I can ascor:: cia that an gat back
'

m
i 2 to you. j
- .

t
. .

3 CHAIRMAU RI E R: Althcugh " nobi.ca thc; r.cc m: ;

!

4, this exhibit has been red ii N.d, the en:.y c:ntrc7ar.;ic.'. !

-,,
5 area that has been pointed out to '60 Eonrd in tne

.

G reference on page 2 to the pcssibility cf irgroving th2
,

/
efficiency of the ecmpany*a operatienc, anf i= W avi2597

j..

8 the service received by Hiram.

MR. CHARNO: I think clso pace 3 Which is O9. -

discussion in the second full paragraph of the cter to10 .

.

j; be charged is further explainsd.

MR. REYNOLDS: Where is that? I en corrj.
12

f
. - ,,

M. CHAMO: I cn corry. That ic the urcng [
'

13.cc
. .,"' 'exhibit.g4

h er d nd.
- 15 ,

.

# "'" #* M ** * O G* ? ** C' * ***A * '* *
16

.. . . . . .

objection and admit the document.
j7

i
Macreupen, Sa dec e nt *

*

18 ,
,

previoucly marked Pprliccatt j;9
i

. .

Znhibit 219 (CE) fer |20
1

identifics. tion,. U2<; .2caivad |21
t

in evidence.) }
22 r

:
s.,

V CHAIRMAN RIGLER: What is the sta.tus of 221?
{'23 ,

MR. REYNOLDSr That is dcferred until fur $s:
24

O information is furnished.
L 25 j.

.

' '

><,.;,
*2

'

d'
'

-

m x .- . i..,, . .
x "_.^'.

*
*l

- _ _ _ . _ . _ . _

i
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,

. _ _

MR. PERI: This wcs the item we discus 0cd

earlier, the U-l had more exhibits originally att: Cod^

.i3 2
.

toi% The Staff will revice it. Cmn they hava,-

3

we will have a completa document and covo it into evidenca *

'

at that time.
-

5

CHAIPyJLN RIGL2R: dcay.
6

11ho is ne:ct?
7- ..

/

8

ES25
'

9

to

11

12

r- 13
.is

14 , -

15

16

17
J

,

18 -

19
.

S

20 !

21 1

;

22 i

r. \(. I. .

2a |

24

:3, -
. :_ 25

.t

' .6'
.k..

f ,' E $,f--

,

t . . . . - - '
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MR. REYNOLOS: Coledo Edicca, if te could'.S26 1

bwl
g 2 because we have plcnes we have to cat:2.n

Ma. mm Mr. c>ai men, 2ced: Edizca3

Company would like to int- oduce a series ci Ic-rrt. antsm 4
\

_

based upon prior procaodingc.5

I
6 We will take them individually, ena at a ti:r.2.

CHAIRMAN RIGLER: All ricitt. |7 '
.,

' * * '' ** **8

to mark for identificaticn as Appliccnt: -- ta':s that
, g

* *to
aI won t describe the docrarant. The -?irst dem.=. ant . .:

a three-page letter with attachronta, datad Caca ce 19,
.

1967 from Donald F. Turner to Richard M. Dickey.. -

13-

< mz i

o

L.) I would like to ' . have thic doctr: ant rr.:ded I
14

for identification as Applicants E::hibit 24C(TE) .
~ " #" (Ifnercupc.d. the docu:-A5t radorcad

to was narhed Applicatta
*

EJ hibits E:'hibit 24& ' ;j,

,

'(T3) for identif# ::: tion,)
19

i
. . .. .

'4.

.

20 MR. KLEEr. And the Lepsrtic.cnt has rcquected
121 an offier of proof which is as follcus-- -

|
22 ~

, t4R. GOLDBERG: E::cuse me. If you hc.15 up 3.

1

23 until I locate that docunant.
24 MR. KLEE: Certainly.

G
Q/ 25 (Brief pause.) '

!*

!. .

.i
.

f e- h

- --*
_ _ _ _ _ _ _ _
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ll,GS5 ,

bw2 1 MR. GOLDBERG: All d.ght. ,j

j<<

2 MR. KKEE: Okay. ;s

e

!3 The offer is as follo.ic: ?Ia ars offering
_

I
i

A 4 this document to show that the Buchaya 2grcon'.2ni:0 we.7-

5 entered into by the parties wid the clinr understr.'inc

6 shared by the Department of Jc0tica and the prtis.c tihat ;
i
i

7 the terms and conditions of the Buckeye cgr;=anta rcre not i
.

8 inconsistent- with the antitrust Inis.
.

9 And further to show that inccfar as ths

10 Buckeye agreements contain a provisicn restricting calac

11 to municipalities the language of these previsicas is a
.

12 product of an arrang:aent solicited and apprcvad by the -

'~y 13 Department, excuse, me, solicited and approved by the h.
>

..s

14 Department of Justice to ccaform such restricticas to ', .MJ '*

.

4

15 Section 4905.261 of the Revised Code of C'lic. !
t
:

16 At this time, Iir. Chcirnan, wo uauld li~;n to of: Tar,!
I

I
17 this document'into evidence. t-

.i
_

MR. GAENO: Is this docuItent red- . Lined or to .'18

19 be red-lined?
.

20 MR. KIZE: Yes. It is.
I

21 MR. CHARNO: Not as far as I ccn tell. It is act

f22 red-lined.
- . g

i
23 MR. GOLDBERG: Staff's is not red-lined eithe . i

:
i
i

,
24 MR. KLEE: Okay.

C 25 CHAIRMAN RIGLER: My ccpy loc.'cs an if the whole .{
i
t

. --

i,
.

:[.

,v..,-
e

..
L.
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bw3

1

thing is red-lined.
. .g

- MR. KLEE: The rad-lining concirca of all but :he

3 !
last two pages , the last attacnment, i

n 4
( MR. CHAENO: The Departrcnt Uculd ch ect toj

.
5 '

'

Applicants 248 as not meeting the offer, an being

6
irrelevant in view of the reservatien cont::.in2d bot'1 in

7
the letter and inthe unred-lined portien at the and of the .

8
docuwrit and, indeed, in 28 CFR Secti.cn 50.5.

- 9
Finally, in the alternatit.e , should this

to
docu:nent be admitted, we would cove undar Rula 106 that th3

11
writings and representations in the content of uhich thic

12
document was made and without which it douldbc

- -

/'-'w impossible to interpret this document be placed in che -

'

~

record by Toledo Edicon,and this would shb' the en"ent
s

15
and degree to which the parties who re susted this and

16
atuording to again 23 CFR Section 50.6, thece are t'la caly

17
parties who may rely upon it, fulfilled their affirna.tive

18-

obligation, which is again in the unred-lined portion of the -

19
document to disclose all material facts c.nd circur.ctcncts.

.

20
It is the pc.!ition of the Dspartesnt the.t cuch c

21 di'sclosure did not take place,

For example, we were unraa a of any infc:mati:n
'

,

U 23 being submitted to the Departnent in wri::ing or in cral

24 representation concerning territerial agreerents betwan

.(% different parties here into the agreement and to the other - !;j 25

l-
e

-

1

.t

y e 4 .
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~

1bwd CHAIRMAN RIGIER: Would discicstr.-a cf c-'ch

n
j 2 agreements have had an i:! pact on the advica randered by'

.

%.

3 the Department? !
I
1

4 MR. CHARNO: I think it clearly 73nid, '

5 Mr. Chairman.

6 If you are indicating to the Dapa:f m n thct

7 you may or may not be limiting competition in a cartain ',
,

8 fashion and the representtien is znda by Mr. Di&.cy c.d

~

9 repeated in the lettar are somswhat unciacr cs tc uhuthor''

,

to there would be a limitation te <.e patition, if tho:c caro

11 made with knowledge of agreements elecrly violcti'x cf

12 the antitrust law which further limit c0=paciticn -n '-h M-

4. .

13 this would be the total eliminaticn of cc=patiticn .
.

.~
f- .|

s

q.
14 for a certain class of customers, I think it would hn',a

15 a very substantial effect upon whether such an -27rs ant

16 would be considered to be vn14d or vicble undar tha
'

.

17 antitrust laws. f.

}

18 HR., S'4ITH: Dcesn't the Assictant Attorr.Oy .!^

19 General state the facts upon which the advisory let er is
.

20 predicated or does he just assume all of the fccts
.. -

21 Presented are in suppo'rt of the questicn?

..

It was my understanding that the advicory22

O 23 . letter ,3- good only to the extent of the fact: on whichy

24 it is predicatar within the letter.

25 . MR. CHARNO: I think that the businacs review
,
t

. I
i

I,

: 3.g.
-,

,-.e -- t



. . _ _ _ - .. . _ _ _ _ _ _ . . _ _ . . _ . _ . ... . . - . _ _ _ . . . . . _ ._

_. _ _ _ _ _ _

i

11,993'

i

:

; bw51 procedure indicates that if there has been c.ny failure ua .

t
1
t %

!' .) 2 make representatiens er acy incorro::rc reprccentaticr.c thct t
[ -

|

3 the advice rendered as a recuit i: not bind.i.y'

\
i A 4 upon the Department. I

i
u :

5 Maybe I can find that.

6 MR. SMITH: That is not e::actly my point.
I. i

7 My point is , isn' t the ann.ca gccc cc 2.s raculta
|'

8 to the facts stated in the adv: C9?
,,

I think the letter contains the ensucr tc u.y
i.9-

10 que's tion. - .

i
11 E. N RHO: I would direct 701: z.thentica to ;

i

12 the last page of the lettor which is a direct racertation
.

of the right to take any necessary acticn in. th2 futurn,13.r - .
|

'" MR. SMITH: My point was narrerer than that34

and the letter answers it. |15
.
I

CHAIRMAN RIGLER: Thre is no questien, but that !16 i
1

the offer fails in the terms in which it vcs e greccod. i
17

We w uld permit an a:::endhent.
18'

t-

Stating merely that Tcledo Edicon thatjg ,

.

'
20 this let;;sr represents the Department ~c rasponso.

If we would permit that a:randment we would21
i

also give the Department an cpportunity to rnspend. j22
1

MR. CHARNO: WE have attemptad to I |v 23 i .

1
.

secure those materials. We dcn't have carglota files. [24
.I

That is why I made a motion under Rule 105 which requires25
.

e ;

I
.

I

iS'
..,.y ;

~*''__af' |
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1- ..

4.

bw6 the party introducing the document to cc=piste th=1
g

e) 2 record. i
...

!. ,.
.

3

't
3 MR. KLEE: Cculd I ha Tc a =ctr:nn to Oc2 dor i

2
;

n. 4 and then I will respond?
L.

5 CHAIR! sin RIGLER: Sure. ;

i

6 11R. .HJELE'ELT : Did I unda.mtand the Q2iircan I.
4

|7 to say that an offer which stated that Tcledo Ediscn 1cd
i.

i-

reques't:ed a clear answer would bc caccepted.?
'

8

. 9 The letter indicates that -du reque.-I 57:0 jcn
s-

10 behalf of Ohio Power Company. I

gg CHAIRMTd4 RIGLER: 'Zou are c0r.?2ct IIr. Ejo'_:falt.

12 I misspoke,
i
'

., s ..

13 MR. REYNOLDS: I =icced that. I am cor:~f. I

!..-
' f-

14 CHAIRMAN RIGLER' : Mr. Hjalmfelt rcrd.ndad ma that I

15 misspoke, I said the request for clearance wa:s attmituad
.

16 on bhealfof Toledo Edison and it was sub :d tted c2 h nn12 |

17 of Chio Power.
.s

>
.

18 MR. N OLDS: Mr. Chair."an, is the,cecond 7 2--t ;

t.

19 of the offer, is that a prchins? I man thct ia Sc.ns.1 [
t,

!

20 on what is stated in the letter which gesa to 9a
,
i

1

21 fact that the restrictive provision, if thtt ia -inct it
| ,

i 1

22 is to be called, was as a result of an ! !.

s . 23 amendment solicited and aporoved by the Depa..+_. en u of-
,i

y Justice to conform to the restrictione in the Ohio Code.,
i
n

iC:I 25 which is what I believe the letter itself states. ! .'
s

I
.

'$
L

. . i
. . . .

k *y
-y.
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bw7 |
As I under: tand our amantr.ent, it r=ulf. goJ

9

') to the first part of the offer. |
~

. .,
'

si.

ES26 |3 -

O 4v
5 3

.

6
.

- 7 i.
i

8

. I

9 !
.
!

10 i,

.!
ii !-

1
12 }-. . . .

.t .:
_*_psy

'O. 13 ." :. 'y; "A .
'

- ,

14

1-

15 -

t

!

16 !

17 1

1^

'I18 -
i

6

!
i

19 e

1
-

20

s 21

22
s

Av'

'

24
:? t
~) ,t-

,

,

!
: L

,,

, 'l.' 8

.T*.* i;,+._
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.|
IS27 MR. CHARNO: I den ~ t believe thah is Plan *.

:) bwl 2 the latter states at all. .

>

3 CHAIPJXd RIGLER: Yes. !
.

I

4 It certainly doesn't indice'-, Fw ^>- r.= at: sat !{- -

i
'

a

!5 was solicited by the Departa nt of Justica.

6 It indicatas that they raine.d aproblem c.ni latar ?

7 there was an -ndment proposed by the Chic Pctror Cog'eg. 3,

!

8 MR. REYNOLDS: Eight. It uns .at the rOqucst f
3

-

- 9 of the Department of, : Justice that tuo prova.2:.cn a2 cenc.cd!

10 an'd in response to that an arendment was propcsed bf h
,

i

11 Chio Pcwer Company. |

|
!12 That is exactly what I am suggesting.

'..t,.
13 The letter indicates that as originally ~ cubmitted -(),

v
14 the provision that is acw in question was not ag- ce:b.!.s ,- '

i
S

15 as far as the Department of J@.ica is cence=cd. !
:
.

+

16 And they asked tht it be amended. i
r

I

17 Yas, Ohio Pcwer propoccd an emandment...
,

i
'

18 CHAIRMAN RIGLER: I think that is glear from j
,r

19 the letter. i
- i

i.

20 MR. CHARNO: Is that to bc considared an crm.dr.=t,!'

w .
*

*

21 to the offer? '
<

'

_
i

22 MR. REYNOLDS: Yes. That :rculd be rcrt ci? ' th- :
.

'' - ^'23 offer.
- .- < . , .

-
:

. ,

24 CHAIRMAN PlGLER: Does your offer still

25 indicate that it was the Depad.mont of Justica uhich

:-

,

- ;.
. ;e

^* . ,
- ?

.. " . , - _
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ini2
requestad or proposed the amendment?

I
MR. PraiOLDS: Not prepcasd. no.,

_] 2
That it raquested that '..hc prcvi.3icn M r.22.-hd

.

,

3 .i
and that the Ohio Pcwer Cenpanj 7:cpeca ar

n 4
1

'- amendment.
5

CHAIRMAN RIGLER: Enere dce.s the regn.it
6

by the Department of Justice cppear in the
7 |,

letter?
8

MR. KLEE: I think it is infarrad.
9

MR. REYNOLDS: I think it is a pa-niccible
10

reading of the last paragraph on page 2, carrying cvar '.:o

11 - -

page 3.
12

- CHAIRMAN RIGLER: Wel]- '-
.&

r 13

Q,) MR. REYNOLDS: . If you want to road that,.
.I.14

otherwise I guess we could argue about that.

15
~

But we would submit that there ic cartcinly

16
a permissible reading of r.his language that tha D2p r tta_t

17 -

of . Justice was not satisfied with the definitions
-

18 .

as originally submitted and proposed or requssted thct day

19
be amended, and Ohio Power propossd an anand.r. ant.-

20
CHAIRIGN RIGLDR: Eow about -

21
MR. REYNOLDS: Which is in fact what did occur,

22 N

(' I will represent.to the Board.
' 23

But I don't know that thn,: is relevant to

24
...

your question.
, ,

", 25-

MR. SMITH: Are yourepresenting that the

:- s,.. .

l m Q "~
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!
!

jbw) ;
. Deparmt of Justice asked tham et amend or cinply ;

- s

1 2 !
advised that they would withhcid dair n . vira .u:c cc ;rs

;
:-

;3
bw3 it was amended? i

i

r 4 !

( MR. REINOLOS: I bclieva the 007r=r.rin of Jn;'.cico
..

in fact asked them to amend.

6
MR. CHARNO: If you maan by arand to deloto, .:.

think that is a corract stcten:ent.

8
MR. REYNOLDS: NO.

9
I don't believe it wac ev n Oslets. -

..

. . , ,

10
MR. CHARNO: I think he' definit 21y need a

11 response on our rule 10G moticn.

12
- MR. REYNOLDS: I grass trfcat I am cuggaaning ic ,

. I
13 ~ '

that as the letter is written here, as I nasn't trfing
~

I4 to address it in 'ters:s of my cwn.fcmiliarity uith the L

i
15 background, that t. parmiasible reading is cart,h-Zy :s

s

I6 I have suggested, and we would effer the letter to
i+

.. ..- ~ ' I
37 substantiate that reading to the extent that add.ttienci [

-

a
18

~

doc-ntation comes in going one way cr the other that
'

,

I9 obviously would baar en whether my reading is cor:Ict or not
;

,

20 correct.'- |

21 CHAIRMAN RIGLER: Ecw do you gain your

22 familiarity?
. . .

f't ,

|
23 - MR. REYNOLDS : Thrcugh converscitens with,our i

24 clients, using Ohio Power. j

25 CHAIRMAN RIGLER: Well, I cm gcing to uithhold

i

. -
.9"
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|

1 admitting it, in any event, pending receipt of the bcchup
o bw4
! . 2 documents, the docu=atns which were submitted in c: n cc.n.cr.

_

.

:

3 with the request. j
.

[ 4 MR. REYNOLDS: Okay. I guss:: Je hr.ve I _rc51.m

5 in that I don't believa Tolado Edicca hac a cc::p'.sra cet

6 of documents, backup documents.

7 I think that probably the company 2.at uould le
, ,

8 most likely to have that would be the Chio Pewar Cct.p2ny.

9 MR. KLEE: If I can address that. I am not at all''

to positive that we do.

11 I was able, we hava pescessica of t.. sis 2:libit. ,

12 We attempted to introduce it as it is aca. !
-r

I.
13 Without the attachtsm. Uc will atur.pt re s-.:

|(
14 to locate the remaining documents.

15 But in any event we bill try to ch::ain j

i

16 them. |
|

17 CHAIRMAN RIGLER: Discuss it with tha Capr:tr.en:. f
l'

18 W ;' C ~2r.IDEJ Taaf not. a ulis L;c L .p us.cca: %e .i~

s
a

' 19 all of the documents submitted be.: attached to the ID:
.

20 exhibit here. .

|
21 MR. CHARNO: Could we ask that the last two pagac i

!

, -
be red-lined at this time, before I forgot chout it? !22_

!

v .
i

L3 CHAIRMAN RIGLER: All right,

24 MR. REYMOLDS: Could I ask that the Deparinnent |

.
4
J 25 let us know what documents they do have. I believe all the i

l.

!
I

I

p*
Q.,

9

~^^"-----^~Ne .% ,, g.



_ .. . . - . . . . - . . - _ - - - . .- -- - .. - . -

.

11,905
.

. - ...

hwS i documents werara taLiing.about would So in uh2 | ,
,

.) 2 possession of the Departr.ont.
,

3 They i'ndicate that part of their file is deficienti

i,
In 4 I believe. j

'
. . .

|
t

5 MR. CIIARNO: It is daficicnt, but I f sn * i |

6 know exactly what is missing. ~

7 MR. REYNOLDS: Let ce hace tinat you hava und
. '

. g we will provide you with whatfou nead.

g CHAIRMAN RIGLER: This is all,contingen.:.

to upon your modification of your original offer, n , Ulce.

jy MR. KI.ES: Yes, Mr. Chairr.an.

12 Now I would lika to offer In enondad offer j
l..a .

'n3 of Proof.ry 1-

p.
'd ,

34 We offer thic documnt to shcw that Chio ?oscr hd
,

15 made a request for a business advice letter from tha '

s

16 Department of Justice concerning the Buckeye agraerente to 8

37 which the Toledo Ediscn Ccmpany is a party and thic i

-

73 letter represents the complete response of ths, Depa:.-:.n.ont .;
I Iof Justice thereto. '

!19 :
I

.

O And, further, to show that 2.nsorar !
; '

!
the Buckeye Agreements s ' :catain a provisien rani;ricr.ing {

-

21

g sales to municipalities, the language of thoso provisicas
-

U 18 approved,of an amendmant approved by the Ecpar.manti

23

g of Justice to conform such restricitens to Section 4904.2G1 i

IE7 of the Ohio Revised Ccde. '

% 25
;
.

D'

''

-.'~. - - 4. . .-n ,
m

_ w
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I
1 MR. CHARNO: CansI have that offer badh please? {

t

bw6 !

(- 2 (Whereupon the repertar read frca j
I

u ;

3 the record, as ,rcquested. ) !
>
;

q 4 MR. CHARNO: I still have trouble with the ne'.7 !
.

-' 4

5 offer, that it was approved in ordor to confarn- it.

6 CHAIRMAN RIGLER: I think the offor is acceptabiw

7 except for the use of the word " approved." -
,

8 The DeparWnt didn't approve anything. Tccy

- 9 indicated that they had no present intention to corrtence

10 an action, if an agre-nt were signed.

;3 Is that a correct interpretation of tha pr .udcroi:

12 in effect at that time?
,,

'

MR. CHARNO: IN effect at that time and
<_ 13

at this time. That is the extent to which und: the Ccio'-

34

of Federal Regulations the Department can ascure15

anyone of an % ing.
16

dAny further adv ca uculd be v_3.2uthn:d :ed andg7

cetrary to law.-

18
.

N MER: W. Klee, you may any that the'

19
..

clearance letter showed an awarenecs ac to the ter:r of the20

amendment. But that is about as far ac you could ,
21

,

22 9'
c.

MR. KLES: Mr. Chairman, if I may, I will" 23

start with the second part and see if this is ccecptchie.
24

1
!() And further to show that insofar as the Buchafc25

1
1
- t

-
t

- $
F

_

l
..

'^.)
, -
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bw7 agreements contain a provisicn restricting sales to
1

municipalities, the language of these provisiena is a prcduct

a
of an amendent conforming such rectrictienc to Section

3

4905.261 of the Chic, Revisad Code, and with racpact
4-

to which the DepaLent of Justica sa; no need at that ti::.c-

5

to institute proceedings.
6

MR. C:IARNO: If you put purportedly in front of
7

.. .

conforming, I wouldn't have any objection to thct. *

8

MR. REYNOLDS: That is legal argn= cat.
- 9

I think as an offer .of proof it coers to me that
10

the document certainly does lend itcelf to a reading which
11

arguably is stated in the offer.

If the Department wants to centest that ,

137., . .

on legal argument before this Board, we/ certainly can
g4 . - +

~ deal with that at t' at time.h -

15

I. think the Board can evaluate it at that tina.,

16 -
*

CHAIRMAN RIGLER: You are not saying thnt
17

the Department agreed that the amendments conform to i:he
'

IS
,

Ohio code, are you?
19 I

MR. KLEE: Mr. Chairman, I believe the-

20
offer of proof is siler' on that.

.

21

It does not indicate that- It ic silent on that.
22

p CHAIRMAN RIGLER: Well, my prchlon is thc.. as
V 23

I heard it- the last time, it suggested that the Dapw ._ a
24

% agreed that the endment conformed to the Chio Ccda.
T.a t 25.

...
i..C 48 . .e b $ en.

<

1
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1

bw8 1 MR. IEYNOLDS : I believe the offar is ,

|
2 silent on that.

3 I would suggest this letter ic no scro *

,7 4 an indicatica that the Department agreed than that it,

% ;-

5 agreed with respect to the Ohio Code. t'
j

6 . And - t'
i
f

7 CHAIR!aN RIGLER: Eercad the offer.
.

8 MR. REYNOLDS: I think it would be a problen

9 to have an offer which is silent on that point.-

10 Further, to show that insofar cs tha Suckcye
.

agreemntaa .contain a provisions rastricting salec to11
j

12 municipalitiles, the language of that provision is the' |

13 Product of a7 amendent conforming such restrictiens to
i , |
;

) '- 14 Section 4905.261 of the Revised Code of Chio. ' ~ '!
I

i
i

15 CHAIRMAN RIGLER: There is the problem.

16 You are inse_M"g that it is a fincing or r

I

17 fact that these amendments conform to the Code. i
j
.i

18 MR. REINOLDS: Not that the Dopart:cnt agreed . |
1gg to it, though. :

,

20 I am asserting that, and that is my offer

21 of Proof. I
i
|

22 And the question as to whether the Depr.nent I
m ;

V 23 agreed or disagreed with me, the offer is silent on that. j
.

i
i

24 But I think I am entitled on the basis of thic decurent |

25 to make that assertion, and I am making that assertica in

!

.
. s ,. - h- s

__ _ __._____ -- '
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.

bw9 this proceeding.

I guess that we will ccra out in terr.2 of
'3. /, )

how Chio law is interpreted and we vill have te :u.gua that to !'

I
the board. L

-- 4si
\~ CHAIRMAN RIGLE2: You c::rtainly nay arguo d:at

5
I

to the Board. The problem is that t'lic docusrnt dcL :n't 8

8
i

prove or disprove, j
7 1

. .

MR. REYNOLDS: Parden :r:a?
8

CHAIRMAN RIGI2R: This docu=ent docc not
9

prove or disprove that proposition. !
10 *

r

ES27 i
'

11

12 g

1
-

2

._ 13
'

'

'l
( _ v'

15
-

i

,i16
.

17

.

18
.

19 -

i,*

20 :
.

21

22

.

I
24 i.

- i
.m ,

6 '\ g

25: -s- -

|

3,
.

:
2 , 's.

4 : 's6y

. - - - .
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IDe 28 MR. REYNOLDS: Indeed, the agreement itself is clear
O ch 1

k .'
2 on its face that the amendment conferms the provicicn.to the

3 Ohio Code. The dispute, if ycu will, in this case ia

(~ 4 what the Ohio Code provides. But in terms of the antandment

5 and the provision in the document, I don't think the:2 is any

6 contest nor any basis for arguing trith respect to this

7 document that the amendment does conform the provisicn. to -,

8 section 4905.261 of the revised coda.
_

9 CHAIRMAN RIGLER: In the opinion of the Chic

10 Power Company?
.

11 MR. REYNOLDS: I thin:t it is in the opinica of

12 everybody.

- ' 13 CHAIRMAN RIGLER: What is whn: we cannot accept.,,

v
14 MR. REYNOLDS: But the language of the anendment

15 and the language of the contract references, incorporates by

16 reference the Ohio Code.

17 CHAIRMAN RIGLER: That may be, but that doecn't ' -

la emerge from this dccument on its face, does it?'

19 MR. REYNOLDS: Well, I guess -
4

20 CHAIRMAN RIGLER: I don't kncy that we hcvs a

21 disagreement.

22 MR. REYNOLDS: The contract provisions makas

k. .
23 specific reference, and that is the only part of it, 'a the

24 Ohio Code provision. And the amendment dcas, in fact,
'

i[3
C/

_ 25 based on what is in tEis record, conform to that Ohio Code
.

''
'''-

-

- m4

h- 2 'g

L
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O

__

1 provision.
ch 2,

'.} 2 CHAIPJ4AN RIGLER: Uc a-c. not going to apr.nd r.cre
\

3 time on it.

4 The offer is acceptabic, ercapt that in T. cat *ca
..

5 understood that it is the representa:ic:: of Ohio rcrer that

6 the amendment ccnforms to the Ohio Code. If you accept

7 that, then the' offer is acceptable to tha Board.
,

8 MR. REYNOLDS: Well, I don't have any choice.

. 9 CHAIRMAN RIGI;ER- n1' right.

10 However, we will defer actual receipt until the

3g Department is satisfied with respact to the cupplementry

12 materials.
,

'

13 MR. KLEE: The next document will be much easier.
, , .

\;
-' We are discarding - you have already discarded the Soard's14

15 copy. But for the other parties, we are discarding tha two-

16 page memorandum from Charlie Jack to the file dated
.

February 2, 1970.37

I8 The nen & cument we aould like to identify is .'.'

gg one-page memorandum dated October 7, 1971, frc:s S. E.
.

20 Hupenbecker to S. Harding. We would like to have thin

21 document marked for identification as Applicante Exhibit
,

249 (TE). We would move the document into evidence at this22

O -23

CHAIRMAN RIGLER: Hearing no objection, we will24

'C
; L, .@,, receive 249 into evidence.25

t

|

l

?

i

_ ,
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1 (Whereupon, the dccument rafarro t

ch 3
tj 2 to was markad 2s Applica::tr
(

3
E:dlibit 249 (TE) for identifi- :

i
4 cation and was roccived in1

5 evidence .)
<t

I6 MR. KLEE: The next docwtent ua would 11.':a to

7 identify is a one-page letter datad Movenbar 27, l5' 7:2, frart |.,

8 John C. Engle to John K. Davis. And again, we have not

- 9 been requested to make an offer, and so vc'vculd liko to r.sv2

10 this into evidence at this time,

11 MR. GOLDBERG: Encuss ma -

12 MR. KLEE : Excuse me.
.

'

13 I would like this document to be markad for - --

(h -

14 identification as Applicants Exhibit 250 (TE).

I15 (Whereupon, 'the document refarr2d

16 to was marked ae Applicanta

17 E'' 11 bit 250 (TE) for idiatifi-.J

1'8 catien.) {
'

.

1

119 MR. GOLDBERG: E:::cuse me.
I,

*
,

20 My documents are not in the order in :hich you cra
,

21 proceeding, so I need some time to find this.

22 MR. KLEE: At thie td m , we would like to move
, . . ,

\U 23 the document previously marked for identification as Applicant:il

24 || Exhibit 250 into evidence.

25 CHAIRMAN RIGLER: Hearing no objection, it is-''

.

( * *,

_ _ _ _ _ _ _ _ _ _ --
_ _ ;
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I admitted.

2 (Whereupon, the doctur.ent pre-
,

3 viously curked for identi.?ies-

{ 4 tion as Applicants E:hibit 250 j.

5 (TE) was rec ived in evidenca.)e

6 MR. KLEE: The nert docur.ent is a three-Enge

7 document dated April 25, 1973 and bearing the ccptien on,

8 the front page, "Information to accccpany applicaticn for new

9 delivery point by Buckeye member."
-

|
10 It is our understanding that this -- that this is an

11 attachment to a documant already in evidnece as !!EC 128, cind

12 the Toledo Edison Company would merely like to replace the
,

- ,q -
13 existing attachment with a more clearly 1cgible copy and - . r(h '

%w

14 request that the three pages be redlined. It is an attachment

15 to NRC 128.
~

>

16 CHAIRMAN RIGLER: Are you moving it into
s

17 evidence?

- 18 MR. KLEE: It is already in evidence; fa .

It, Chairman.
s

20 CHAIRMAN RIGLER: I see.

21 MR. KLEE: .The next document is a one-page latter

22 dated June 21, 1973, from Mr. F. Brian Wortman a Mr.
,n
,V 23 Marvin Keck. We would like this document marked for
i

24 identification as Applicants Exhibit No. 251 (TE) , and wa

25 would like to move at this time this document into evidence.
.

O

g " ,

%

, f?

.. _ _ .-
:, ;,' Q* * ' ,



_ .._.____ ._._.2._ .- . . .. -

11,914

I CHAIRMMI RIGLER: Hearing no cbjection, wc will
ch 5^ *:() 2 receive 251 into evidence. '

*
I

3 (Whereupon, the document refer aci

4{. to was marked as App'i.icanus

5 Exhibit 251 (TE) for identifica-
6 tion and was received in

.

7 evidence.).

8 MR. KLEE: The ne=t document --
~

9 MR. GOLDBERG: Excuse me.

10 Wasn't that 2527

11 MR. KLEE: No; 251.

12 MR. GOLDBERG: I'm sorry.
,

:m 13 MR. KLEE: The next document is a one-page letter
.,|c ' '

14 dated July 23, 1973. The initials on the bottom arc frcm
15 Marvin W. Keck. It was sent to Mr. F. Brian Wortman, We

16 would like tothis document marked as Applicants Emhibit No. 252

17 (TE).. We,would like this document moved into evidence at
'

18 this time.
.

'

19 CHAIRMAN RIGLER: Hearivy no objection, wc will
o

20 admit it.

I21 (Whereupon, the document referr#d

22 to was marked as Applicants
c.

b 23 Exhibit 252 (TE) for identifi-

| 24 cation and was received in
{ *6N #

ig 25 evidence.)

l
i

.e . i n.
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S29 |
bwl 1 MR. KLEE: The next dccument is a three-page letter'

(9 2 dated February 24, 1975, from C.E. Camphall to Mr. Royy 4

1
3 Dorsey. !

!
I

4 The apartment has requested an offer c" proof |p
-

._ ,

5 which has been amended sihce yesterday 'no read as'~follcus: j

6 Toledo Edisen would offer this Eccument not for the

-
7 truth of the mattor asserted therein_ but to demonstrite that

-
-j-

.

~.

8 Napoleori was advised by Mr. Campbell of his unds.cstanding

i
~ 9 ~as to the Toledo Edison Ccmpany's gensinc intorest in !

10 jointly constructing, operating or caning large-

11 scale generating units with municipal systems, such a's '

12 Napolm2n locating within its general area.

13 At this tim we would like to =ove this document\ , -

1 - [~
D '

14 into evidence.

15 MR. CHARNO: The Department will object'to

16 Applicants ;233 on the grounds that, ena, it

17 doesn't meet the positive portion of the offer of prcof
a

18 set forth by Toledo Edison and, two, they are again trying
"

19 to pick and chooose between accepting the
.*

20 probity ,of certain parts of a document and rejecting the

21 == minder. This not being an admission, admissien against

22 interest or anything resembling that, I don't think they

'
23 are in a position to do that.

24 I take exception to their offer of proof as to
.

: Y the genuine interest in jointly constructing. |25

. r. .
. _

,

6

a a 4
.
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9

1
*

(Whereupon, the doct:nent referred
R bw2
(- "

2 to tras marked Appliccnt:
.

x

.f3 Exhibit 253 /(T3) for "

4 identification. )

5 I presume they are refering to the second full

6 paragraph on page 2 which says this,"There is reason

, 7 to believe that the Toledo Edison Ccmpany would give -

8 various considerations to some form of joint venture

~

9 with Napoleon and/or other cor.nunities.

10 That makes no reference to the sources of the

II statement. We have no idea whether Toledo Edison had such

12 an interest, whether it had been ocmmunicated to
i

.,

13p. Mr. c=T e111, whether Mr. Campbell was speculatingh

'- J

14 completely.

15 He certainly - it wouldn't be unlikely in a

16 communicaH nn of the nature of Applicants 253.

17 CHAIRMAN RIGLER: The objection of the scope
,

18 of the document is overruled. What was that about

19 picking and choosing?

20 MR. CHARNO They are not offering it for the

21 truth of the matters asserted therein.

22 However,t they are offering it for the truth
1 ,

\d
j 23 of apparently the second full paragraph on page 2, in that
|

24 they have not only accepted that, but gone beyond that.*

25
.

' '
-

.

_. _ _ _ _ _ ._ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ e
O
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,

bw3 CHAIRMAN RIGLER: Was there another porticn
y

~

you felt should be red-lined or taken into consideration. .,' ). 2

by the Board?
3

l
MR. CHARNO: Well, die entira document presumably

.O, 4
' '

being less than three pages.

CHAIRMAN RIGLER: Ycu are saying that there are

materials in here as to which they hava picked and chcsen
7

and I am asking, what is it you want un to lock at that

would undercut whatever they want us to icok at.
,

MR. CHARNO: Cculd we have just a moment, pl' ease?

CHAIRMAN RIGLER: All right.

MR. CHARNO: This lotter appears to be a

solicitation, unsolicited by the City of Napoleon containing

h
c a voluntary comment, which is in accord with the

14

writer's interests concerning Toledo;s inclinations

for which no basis is stated.
16

So we would again object en the basis of ? a x

hearsay..

18 .

CHAIRMAN RIGLER: The objections are overruled.
19

.
i

E We will remive 253.
20

(Whereupon, te the document
21 r

previously marked Applicants
22

'

Exhibit 253 (TE)
v 23 .

identification, was received
24

Q in evidence,

e 25

..s.-=
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t

MR. KLEE: The next document is a cne-pagag4

memorandum dated April 17, 1975, from John B. Cloer to<

:
'- W. A. Johnson.

we 'iould request that i:his document be
,,

'# moved into evidence at this time.
8 /

(Whereupon, the

document referred te was
7

marked Applicants E:dlibit

254(TE) for identification.),

CHAIRMAN RIGLER: Hearing no objection, we
,

,

will receive 254 into evidence.
11

(Whereupon, the document

previously marked Applicants
ry 13 . t,, -

.

i

% Exhibit 254(TE) for - 2

14

identification, was received
15

-'

in evidence.)'

16

MR. KLEE: The next document is a cne-page
17

memorandum with two captions dated June 11, 1975,,

18 ,

from Tony Bosch to John Libhe.
19

'

We request that this document be marked
20

,

for identification as Applicants Exhibi'
21 .

Numbar 255.
22

'
(Whereupon, the document'

,

' 23

referred to was marked
24

{.t Applicants Exhibit 255 (TE)
-' 25s''

for Identification.)

.

%

.
. .' i

,

:7
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bw5 1
, MR. KLEE: And the Department has requested
' 2
(. an offer on this document, and it is as fo11cws: Toledo

3
Edison would offer this document to shcw that

m 4
5.. tere are ongoing negotiations between To'1cdo Edison,

5
and Southeastern Michigan Cooperative, for Toledo Edison ;

6
to provide direct wholesale service to the Michigan

,

'
,

7~ 'portion of the Southeastern Michigan Cooperative system
8

and, in fact Toledo Edison will be providng such service

8
in the near future.

^

10
Toledo Edison would also offer this document

II
to show that its- willingness to negotiate and cell |

, |
12 wholesale power directly to the Michigan portion of the

['r 13
, Southeastern Michigan ccoperatives inconsistent with .:

'

14 g,.. llegations of the Department of Justi'co tha't theraa

15 is a territorial agreement between the Consumers Power

16 and the Toledo Edison Ccmpany.

17 CHAIRMAN RIGLER: Mr. Klee, let me ask you
-

18 if a delivery point has been established as ' contemplated
18 by this June 11, 1975, memorandun?.,

20 MR. KLr.nz rie physical delivery point itself

21 has not been constructed.
22

. The commitment, however, has been made, as
23"

I understand it.

24
| CHAIRMAN RIGLER: The what?

3..
,

,

i
-

25-

MR. KLEE: Well, the physical delivery point

_.
.

- -;;;. ;
'

, . ._
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I has not been constructed. Ther e is a definite corrr.it=ent j

h, 2 to go ahead. |
t

'
.

3 bd - !
t

'T 4 CHAIRMAN RIGLER: Is i:horo a uritten agreerant |v
i

5 between the Southeastern Mich' gan REC cnd Tclado Edison? i

6 MR. REYNOLDS: Mr. Chairman, I think the problem-

7 is that your are catching us at a tiv. * when I au noi., .

8 sure whether it has, in fact been signed yet.

9 There is an agreement. My understcnding is
*

to that it has been negotiated, but for one or two minor

11 points that are not large centroversics, and it is '

12 neither signed or is about to be signed. '

c, We would certainly be prepared to furnish
,

13 ,

~

14 that copy to the Board as soca as it is executed. -

.

15 I am not confident now enough to say that it bec

IG in fact been fully executed.
-

.

17 But I think they .c o ju'st about recdy to -

,

18 execute it.
-

,

19 MR. CHARNO: Has this been offered?
?~

20 MR. KLEE: The Toledo Edison Company would
.

21 like to offer this document into evidence et this tima.

22 MR. CHARNO: Mr. Chairman, we would object
.~

23 tt- this, and the following two docu= ants which happenv
Y.

,

24 tg be an , identical offer of proof. !

J And our objection goes in large part to the25

-

.

.
.

1 * p.

~; 4
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l
|

subject matter of your. question. |bw7 1

] 2 We would cbject te the portion of the offer-

,

3 that states, and in fact, Toledo Edison - will ha previding

4{. such service in the near future, which is not indicated

5 by this document, the next docuitent or the document j
i
86 following that.

7 We would also object to that portion of the- -

8 offer as, and soll wholesale pcwor directly to the

.

9 Michigan portion of the Southeastern Michigan Cocperative,

10 e:t cetera.

11 We recognise that there are cngoing negotiations.

12 We believe that this documnt and the follcwing tuo ;,
. ...y,.

"'('w 13 documents demonstrate the existence of those ,

g .-
,.

14 negotiations.

15 Our latest information la that there is no

16 agreement and on that basis, we would resist allcuing

17 the inference to be stated as part of an offer of proof
.

10 that such an agreement will be concluded or has bean
i

19 concluded depending upon which portion of the

20 offer you 11ok at.

21 MR. REYNOLDS: Is it your representation that

- -
your information is that there is soma raasen to believe it22

V 23 will not be concluded in the near future? j

24 MR. CHARNO: I am saying that our informatica
|

'(f 25 does not indicates that such an agreement has been

i.
,

>*

g , \
,

- _'
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1
,

concluded, and I would resist an offer of proof

el 2 that states that it has.
s_

3 MR. REYNOLDS: I dcn't believe the offor

~~ 4 stated that.
.

5 MR. CHARNO: These dccum3nts do not indicate --

6 CHAIRMAN RIGLER: We are net going to taka

7 the part of the offer that says that acmething is going to
,

G happen in the imzadiate futura.
'

. I

9 MR. CHARNO: I think further that as to the I+

10 second part of the offer, it nay chew these 1975 negotiations

11 may show Toledo Edison willingness to negotiate.

12
But until a contract of sale, the first of

13

(J its kind, is signed, that hasn't been demonstrcted by |
,s

14 .

these documetns, and they don't begin to touch it. i

15 Are i

CHAIRMAN RIGLER /The limitations on the offer |
|

16
proposed by the Department acceptable to s.

17
Toledo Edison?

16'

MR. KLEE: I am not sure I underst&nd th's

19
last limitation. If I could have that bach again, naybe,

20
I could comment on it.

21
MR. CHAICIP: We have no problem with the fact that

22 |
this document is offered to show Toledo I-

.a 23
Edison's willingness to negotiate. g

Until a sale agreement is concluded, I don't thinkg

($ 25

.

4

er
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,

bw9 we have a dametration by these documents or by anythingy

2 that there is a willingnass to sell wholesale power
'

dadly into de .hMgan porda of de Sou2 east3

Michigan Cooperative., -. 4(.
'

ES29 5

6

7
, .

8

9,

10

11

12

13
~

h_, '

-

34

15

16

17

18-

.

19

.

20

21

22 ,.

l'
V

?.3

24
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'a
9
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de 30
chl I CHAIRMAN RIGLER: Ho f about that part of the off ar

, ,

( -) that says that these dccuments negate the allagation? There
-

%

3 was some impediment to territorial sales.

( MR. CHARNO; I don't believe that a document
4

5 which demonstrates a willingness to negotiate necessarily -
6 negates a territorial agreement. I think its argument -- ,

7 CHAIRMAN RIGLER: Why would they negotiate if they ,

8 didn't . intend to sell in that territory?

9 MR. CHARNO: I think negotiation's have taken place
'

-

10 where there was no intent to entor into an agreement at the

11 other end.

12 CHAIRMAN RIGLER: But this is an internal company
..

13 document, isn't it?
.

b
'

14 MR. CHARNO: It is an internal dompany dccument
'

15 after this proceeding was instituted, and these ci d.is were

16 well known.
I

1

17 CHAIRMAN RIGI2R: Nonetheless, it is an internal

la company document, and --a

,

19 MR. CHARNO: I believe --
.

20 CHAIRMAM RIGLER: These people are saying to each

2f other that the request will receive favorable action. They

22 are not saying it to some outsider.
,

l
23 MR. CHARNO: The issue of whether or not this agree-

1

24 ment, the territorial agreement, existed and the effect upon, !

! ~) 25 current effect upon Southeastern Michigan had already been the |
|

~

. :. u, -.
.
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ch 2
I subject of deposition of Toledo Edison employees as of the

). 2 dat 1 of this memorandum.t
*

.

3 CHAIR 3Wi RIGTIR: Th2 offer seemed to indicato that

f': 4 where had never been such an agreement, and a June 1965 negotia!:ict
a

5 may not be relevant to whether there was such an agreement in

6 the past.

7 MR. CHARNO: Well, that is certainly asub-aspect
. .

8 of whether that portion of the offer going to the reputation

9 has any validig . Certainly, it has no validity prior to,

10 the date of the document.

11 CHAIRMAN RIGLER: Do you want to make all three

12 and then we will make a ruling with respect to all three of

13 them? ,

14 MR. KLEE: Could I respond to the last co ments?

15 CHAIRMAN RIGLER: Yes.

16 MR. KIIE: The offer is silent. It doesn't
i

17 state any specific time-frame on its face. |

10 CHAIRMAN RIGLER: That was my problas, Mr. Klee.-

19 MR. REYNOLDS: If we solved that probler by modi-

N

20 fyi'.g the offer to indicate that as of the date of these
'

!

21 memorandums, they are being offered to show that there is not

|

22 in existence a territorial agreement between Consumers and |
l

23 Toledo Edison that would preclude Toledo Edison from |
'

l

24 negotiating with the Southeastern Michigan Coop for the

[<s.,r 25 purpose of establishing a delivery point, would that
-

~

..

e
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1
!

I satisfy the problem?
,ch 3 !

7 2 CHAIRMAN RIGLER: I would tah; that offer, yes.
:\/~ . ,

3 MR. REriOLDS: I don't think te have any

4 problem with that. I would, however, with respect to the

5 Department's other con:nent, I would respond similar to the way ,
I6 that you responded, Mr. Chairman, on a different point. That i
5

r7
_

is, why would we be negotiating.fith Southeastern Michigan if 8

,,

8 there was not a willingness to dell them wholesale power?

9 MR. CHAICIO: There are a number of things being.

10 negotiated in addition to the cale of wholesale power.
I1 CHAIRMAN RIGLER: Is the modification stated by

12 Mr. Reynolds acceptable?

13 MR. KLES: Yes, sir.

~' 14 'MR. CHAPNO: Could wo have that bach, read by '

15 the reporter, please?

16 (The Reporter read the record as requested.)

17 MR. CHARNO: We will still object.

18 CHAIRMAN RIGLER: Your objection is cyerruled.,

19 MR. GOLDBERG: Could I ask counsel to provide the

20 staff with a more legible copy of the first page of this

21 exhibit?
-

22 MR. KLEE: We would be glad to provido you with a {
, . ,,

V 23 more legible copy.!

24 I will now mark the other two decure.ts cnd cove

.() 25 them in at one time.

; s.
. . . , , <

~
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1 The next document is a one page letter bearing the
ch 4

2 date July 23, 1975, from "'Ony Bosch to Mr. Carl J. Hoff=s.7.,
.

~ . .

3 which we would like to havo marked for identification as .,

(m) 4 Applicants Exhibit No. 256 (TE).

5 (Whereupon, the documant raferre 2

6 to was marked as Applicants

7
. E::hibit 256 (TE) for ideIti-

8 fication.)

9 MR. KLEE: The next docur.ent is a one-page-

to ramrandum with two attachments dated July 31, 1975, from

11 Tony Bosch, Jr., to John Libbe,. And we would lika to have

12 it marked for identification as Applicants Exhibit No. 257

13 (TE), and we wouldlike to move all three of these docur. ants

b .a.

14 into evidence at this H mn. '

15 (Whereupon, the document raterro 1

16 to was marked as Applicants

17 Exhibit 257 (TE) for

1a identification.),<

19 MR. CHARNO: All three of t' ,se come in with the

20 same offer of proof, and we would object that they don't

21 meet the offer.

22 CHAIRMAN RIGLER: The objection is overruled,

23 and we will receive all three docu=ents, 255, 256 and

a 257 into evidence.

25

.

n

'

.

bg u
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!
1 Gihereupen, the documents pro-

ch 5

} 2 viously marked for identifica-
'C'

3 . tion as Applicants Exhibits

O 4 255, 25s ana 257 (TE) were

5 received in evidence.)
_

6 MR. ELEE : The next document is a One-page

7 document which is a clipping from a newspaper bearing tim date
.

8 October 15, 1975, and captigned, " Napoleon's electric system
'

9 enjoying financial help.'' We would like this document to

10 be marked for idantification as Applicants Exhibit No. 258

11 (TE) -

12 (Whereupon, the document referred*

13 to was marked as Applicants
. 7 ;

14 Exhibit 258 (TE) for

15 identification.)

16 MR. KfrE: The offer -

MR. CHARNO: Didn't we -- we didn't raquest an
.

37

;g We simply asked if it was being offered ,for the truthoffer.,

of the contents.19

20 MR. KLEE: I will read our response.

21 Toledo Edison is offering tuis document not for

the truth of the matters asse.rted therein but to demonstrate22

O that the City of Napoleon was under no misapprehension as tog

y any so-called price squeeze for its inability to offer
,

retail service below the ratos of Toledo Edison and, in fact,3

-
.

4 *

'*, . . .

9
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O

I Napoleon represented that it could undersell Tcledo Edison
ch 6

2 at the residential, commercial and industrial levels.

3 We would move that this document he admitted into

hand 30 4 evidence.

begin 315 MR. CHARNO: I don'tthink.that the conclusiens

6 contained in the offer of proof can be reached without

7 assuming the truth of the statements contained in the

8 article. Therefore, I would object to the newspaper article

9 as hearsay.,

10 MR. GOL" BERG: I would join in that objection

11 and note that this does not support the offer insofar as

12 showing knowledge on the part of the City of Napoleon.
,

- 13 MR. HJELMFELT: I join in ths objection on the
; /
~

14 basis that if it is not for the truth of the matter, all it
'

15 shows is that there was a newspaper article published, andI

16 don't see any relevance to that.
,

17 CHAIRMAN RIGLER: The objections are sustained,

18 MR. KLEE: I would like to address the nect twoi

19 docttments together. They relate to the same subject matter
.

20 and an offer has been requested with respect to bothr which is
*

21 identical.

!
22 The first document consists of four pagec and is |

C
23 a copy of the service agreement between the Village of I

.

24 Bradner, Ohio and the Teiledo Edison Company entered into en

.- 1 25 the 20th day of April, 1976. We request tha3 this document'

| 2

(
'

.

.,

' _f-

.c:.c'' ... .

; n.,.

. . . - . ~ . -, , - . , , , , , , , . . . .. - - . - - - -~
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ch 7
I be marked for identification as Applicants Exhibit No. 259

2) (TE) .
s

0 (Whoroupon, the document referred..

('' 4 to was marked as Applicants

h11 bit 259 (TS) for5

6 identification.)

7 MR. KLEE: Mr. Chairnan, are your copics redlined?
.,

8 CHAIRMAN RIGLER: Yes.

9 MR. KLEE: the entire document is redlined, for-

10 the other parties.

I1 MR. CHARNO: Okay.
.

12 MR. KLES: The next document is - consists of four
.

13 paaea and is the service agreemant between the Village of

haskinis, Ohio and the Toledo Edison Company, dated March"'

14

15 4, 1976.

16 (Whereupon, the document referred

17 to was marked as. Applicants

18 Exhibit 260 (TE), for>

19 identification.)

20 MR. KLEE: The offer for these is as follows.

21 Toledo Edison would offer these agreements to show the

22 Present terms and conditions under which service is provided
,-
t
~ 23 to the City of Brander and Haskins, Ohio.

24 At this time, the Toledo Edison Company would

25 move these documents into evidence.

.

s r ., *
,.

6 I m h

. - , ,- #'T %,* , '[
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.

MR. CHARNO: We have no objection.
.

~ MR. KLE;:: All.-- both of chase documents in
_

! ;irety are redlined.
I

!

_
i CHAIRMAN RIGLER: Hearing no objectica, v3 will

!59 and 260 into evidence.
. .

- (Whereupcn, the docer. ants pre--

viously marhed for identifien-- '

,

.

tion as Applicants Exhibits

259 and 260 (TE) werc received
.

in evidence.-)

HR. KLEE: The next dccument is a multip ge dccunent

.. ;he caption, "FPC Cocket po. 76-132, a Toledo Ediron
, ,

# 5 g ag .-

;upplemental data for 12 months ending Saptember 30,<

~ ~ .1
,

d

m

We would request that this document ha marked

ification as Applicant.3 Exhibit No. 261 (TE).
-

, .

(Whereupon, the documant referre.1

to was marked as Applicants

Exhibit 261 (TE) for

identific s. tion . )
.

MR. KLEE: An offer of proof was requested, and
J

'

follows. Toledo Edison would offer t'ils dois.ent
- '

hat the FPC requires Toledo Edison to file a

-

T ,~ , ervice study, that Toledo Edison has so filed a
.

. . .
--::. -..... ~- : :.

. -

...m; qq: S.u - 7 d that such a study provides infermation upon which
-

.7;,

;

. . - , . , -
~

w,. v .e .~s..-^' w .s
*

*? # % "r8
'. 3

,

;,b '. c'T,7 ' , 7C ('T,
.= , .

g"--- en,sa n .. [, ' d'.. . ,-' .

~..4 -

..-%-. . w lpGd.. 4L .:
~

'h 4 g -3 - (' . g.g;si( 70', @ 7- 6.y 'e=

J H n ,,.i g 3 sch.7,;n r-
."' sp 1'

y g r **f * . .7. 4 .: 3 *%2. +. b ' . _ _?<
-

;e %< -
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ch 9 I
1 the FPC sets the rates Toledo Edison charges its wholcsals '

2 customers.

3 At this time, we would move that this Cccu=ent

4 he entered into evidence.

"
- MR. CHARNO: Could we have an indication of tho5 i "

6 redlining on this document?

7 MR. REYNOLDS: We gave it to you.
. .

8 MR. KLEE: Is there any problem witli you copy?

9 CIIAIRMAN RIGLER: Ours are redlined..

10 Is the Department going to object?

11 MR. CHARNO: Yes, sir.

f2 MR. GOLDBERG: Where is the redlining?

' ' '

13 MR. REYNOLDS: "The first sin pages.
^ ~

x ,

14 MR. CHARNO: Hold it just a second. '

15 There seems to be a little disagreement.

16 MR. REYNOLDS: None whatsoever.

17 CHAIRMAN RIGLER: Off the record.

c 18 (Discussion off the record.)
,

19 MR. CHARNO: The Department wc dd object to

'

20 Applicants 261 as not meeting the offer, specifically that

21 Portion of the offer that was -- and that such a study

22 provides the information upon which the FPC' sets the ratsc.

{ 23 Toledo Edi. son charges its wholasale customers.
|

24 We don't believe that .this document indicates

25 anything resembling that portion in the offer. We further
_

-

l

" "I,,

~

- . . - . - . . . - , . _ . . . . _ _ . .
'
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ch 10
I don't believe that it indicates the requir2ments of the

O 2 Federe1rowe=Conmiseienexcesi: th=cueh he ==g=esentat1=n=c

3 of the - if at all -- except through the representations or

4 the Toledo Edison employees.

5 We would not dispute that there is such a

6 requirement if there is, but we don't balieve it ccmes frcm

7 this document. Certainly, the document, does appear to

8 represent what Toledo Edison has characteri=cd as the cost of
|
'- 9 service study. I would balleve that, based on those

10 comments, the document is irrelevant.

11 MR. HLTLMPELT: I' would object on the bacia that

12 the filing presented is not the cost of service study upon which

m 13 the FPC files rates. It is just backup material and not 4'-

.) '

#
14 the future rate period for which the rates are set. -

15 CHAIRMAN RIGLER: Not what?

16 MR. HJELMPELT: Not the future . st period of

17 estimated costs upon which rates are approved or determined.

: '- la Also, as a part cf this big documcot.from which

19 this smaller exce'rpt was handed out, there is attached the
.

20 testimony of Mr. Hupenbecker, which indicates on page 2

21 that the rates that are filed are not based upon coct

22 but based upon a negotiated settlement.s

23

24

C\ .

, O' 25 -

f
1
!

$ .L
'

. ;| -,

w ,;
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s32 1 ER. KLEE: Mr. Chairman, I think that the offer,

.

2 the document clearly conforms insofar as the offer mraly
%

3 states that this is the information upon which the Toledo

h 4 Edison rates are set, and I don't think that the objecticns
5 voiced by the opposing parties aro -

0 CHAIRMAN RIGLER: Wouldn't it be correct to say that

7 this is the information submitted by Toledo Ediscn. .

8 in connection with its pending rate requeet?

9 MR. KLEE: That.is what I thought the offero

10 was.

11 CHAIRMAN RIGLER: In those ter=s, is it acceptable?

12 MR. CHARNO: It is.

13 MR. HJELMFELT: It is a portien of it.- ' '

-
'

14 But my understanding in looking at this rate filing,

15 it is not the entire rate filing that is: 2

16 required. It is merely the backup material, actual cost

17 data of a period prior to the time when the new rates would

: la go into effect and that the new rates are not based upon this

19 data. -

- -

20 mis is merely a test against data which is an

121 estimate of a future test year which is tha actual test year 1

22 that is used.
, k,'
I 23 MR. RETNOLDG What do you thin't is missing?

24 Wst might clarify your objection. There is data as to-

O
( Q'- 25 t. past test year, and the future test year. It is the,

'i-

e.; |
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j ir. formation that was supplied in connei:: tion with 'the
bu2

2 rate that is proposad.

3 MR. HJEIJ! FELT: Well, I didn't understand, I dcn't

(i 4 understand this to be both the future and the past tast

, years .

6 MR. REYNOLDS : It dcas contain Gata as to both.

MR. HJELNT: Is there a representation7
. .

that this is the entire matorial that was iled with thef8

FPC79,

MR. CHARNC: On page 3 the doc""ont states , this10

present filing is being made solely te correct the;;

deficiencies in the data submitted as part of the company's12

filing of September 17, 1975.
13

It doesn't cancel any iten, except to the extent14

spe M cally no ud dove.
15

s it would appear that i it is not the
16

completa filing made.g

* 9 * *** 9 "9 '' la
,

move along. We are going to withhold ruling en the39
^

admissibility of this until the Applicants have a chanceg

to advise us as to whether there is additional material.g

On the other hand, if there is - .

,

additional material, I would hope that we would not have to-

put immaterial or irrelevant portions into our cecord, andg

we could confine any additions to this exhibit tog

.

^g =

,--- -- 0
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bw3
I red-lined portions that are worthy of our asideration.

.']- Why don't we take cur break?2
'

.-

3 !!R.'REYHOLDS: Could I cch cne questicn?

{ 4 'this is submitted, and we have red-lined

5 nothing but the introductory portien.

6 I guess the objection goes to whether the

7 listing, .if you will, in the ccver lettor ic ccmplete.
.

8 And if we find out it in not, an arnendment to that listing

9 would be what everybody has in mind.-

10 I am afraid that these things are engoing and thert

11 are amendments.

12 We could have ccme in with a cartload of matarial
13 but I don't know that we want to . cpen a rate casa.

(b ,

'

14 CHAIRMAN RIGLER: Censult with Mr. Hje
..

w lt ande

15 find out what it is he would be interested in celing.
16 MR. REYNOLDS: That might be helpful.

'
17 '"

All right. .'
.

e 10 CHAIRMAN RIGLER: Okay. --
.

19 Why don't we co:ne back at -
-

20 MR. KLEE: That is all of our documant=.
21 CHAIRMAN RIGLER: All right.

_
21

(,_
'Tay don't we come back at 4 o'cloch?

23 (Recess.) |

|
1

ES32 24
)

,

+$
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1 MR. RIESER: The first decuraent I would likegg
bwl !]- 2 tt markfor identification is a document with the !

t
3 heading Pennsylvania Public Utility CeWccion antitled i

{' 4 Certificats of Public Convenierice dated !!ay 3, ISG7,
i

5 with an attachea order by the Pennsylvania Public Utility
i

6 Commission. I

i
i7 I would ask that this document be identified j.

8 as Applicants Exhibit 262 and raove its acLMaaion.

9 (The document referred to was |
,

t
'

s10 marked Applicent's Exhibit
1,
.
I11 262 .for identificar. ion.) j.

i
12 .MR. CHARNO: Is this being offered for the |

. 1
13 truth .of the contents?

.

]'

14 MR. RIESER: Yes. -

1

15 MR. CHARNO: Unless Duquesne Light is arguing
,

16 some kind of - exclusive jurisdiction or collateral '

l.
17 estoppel, we wduld challenge this document on the basis i

e
i

t 10 of relevance. 't-

i

19 MR. RIESER: If the Board please, I think !

20 we have heard this argument before earlier this morning.
. :~

1
~

21 CHAIRMAN RIGLER: Yes.
4
i

22 Not with respect to the PUC. However we f,- ,

23 are going to admit- it.'

i i24 MR. RIESER: You sa$d you overruled the objecticn? : I
:

. h--
25 CHAIRMAN RIGLER: It is adraitted, yes. |

.,

i s.

. . .

, J.
. - > -

6%
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,

1
(Whereupon, the docurant previously

bw2
2 marked Applicants E7.hibit 262 (DL) [-]
3 for identificatien, was received

4 in evidence.) j

'

5 MR. RIESER: The second edibit is a dccur. ant .

l

entitled the United States c2 Arnrica Federal Pcscr -

6
i

Connaission, dated, or issued, Juna 3, Juno 13,1967. *

7
.* g

3 I would request that this erhibit be marked for identification,
.
t

as Applicants Exhibit 253 (DL) and move its s.5miccion.9 ,, ,

(Whereupon, the docunant referred lgp
I.

to was marked Applicants Edibit f
;3

i

f263 (DL) for identificaticn.)12

NN MGR: Hea_dng no Wedon, we will ',13-

]' '!c
admit Applicants 263.-

j4

(Wereupen, de document pMously
15 -

marked Applicants Erhibit 2G3 (DL)!
16

|
for identification, was recsived

97

in evidence.) :
4 10 ' at

E. : e d dccumends a docent,/the |19
!

top of which there is the title decisions of the Public |20
t

Utility Commission and on the Icwer left-hcnd portion of
21

which it is stated, Pennsylvania Public Utility CcIcmiscion,
22

G Allegheny Center Associates, Allegheny Center Associatesg

versus Duquesne Light Company.y

I will inform you that althoughs. this ccpy itselfG) 25'\ y

i ;

'l !
.

.

.-
,

_-
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I
.

I does not indicata it, it ccms from Volu=s 42 of. tho |
. bw3

2 Pennsylvania Public Utility Cc= mission concerning
'

:

I
ti3 Rule IB, and I would move its admiissicn at this time. p

!O 4 twne=eup=n, ehe eucumene, ofes=ed
. . . - - . . . . .,

5 to was marked Applicants Exhibit 264i

6 (DL) for identification.)

7 MR. CHARNO: The Deparmtn would - -.

8 MR. RIESER: Excuse rce.

"
9 I forgot to give it a number. -

to I would ask that this be marked for identificatione

11 as Applicants Exhibit 264 (DL) .

12 Mr. charno; Is this docurast being offered
,

13 for the truth of the contents?
.J

14 MR. RIESER: Yes, it is.

15 MR. CHARNO: I would object en the grcunds that i
t

|
TG this is wholly irrelevant with respect to the factual *

17 contents, all of which have been red-lined. I
i

18 It doesn't deal with any municipal system
i

19 relative to Duquesne Light. |

20 To the extent that it applies a legal application ir

21 construction of Rule la, it certain'y is briefable.
1

22 I don't think it belongs as an exhibit L, this

O
23 Proceeding.

24 CHAIRMAN RIGLER: You are saying we could take

-t.''
25 judicial notice of it?'

,

'

~

:s .
-f
*'

.

* - P
--
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cw4

1 MR. CHAMIO: I think it cculd be argued in briof,
2 yes.

.

3 MR. RIESER: I had submitted this copy for I
i
i{ 4 the convenience of the Board. I felt that I could cither s
'

ask the Board to take judicial notics or hava the Scard5
:

I
6 give me a decision on it.

,

7 CHAIRMMIRIGLER: I apee.

a we will receive it. ,

9 (Whercupon, the document-

10 previously marked Applicants
i

11 Er.hibit 264 (DL) for
12 identification was received
13 in evidence.) . I-,

'

. 14 MR. RIESER- T1 at was all for
<

* *

15 Duquesne Light.

16 CHAIRMAN RIGLER: So that concludes the new

17 exhibita to be introduced today?

4 18
.

"
19

'|_

20

21 1

22

C,t .

,

1

24 !

l

(A 25
J t

$*

- f
.

.u

k, e. .
_

-
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DE34 - $

1 '

MR. REYNOLDS: I think it doco, yes, sir.
i

2 MR. ZAHLER: Yes, with the excaption of tho

3 additions to the deposition testimony which has circady been
4 admitted into evidence. At the time that depocition was moved

!
5 into evidence, Applicants, pursuant to Rule 10G and, I believe.,

I
6 the Federal Rule of Civil Procedure 32, asked to rosarve their ;

!

7 right- to introduce other portions of the depositions that cams | ,
8 in. *-

.

i-
.

.

9 Applicants propose to do that at this tir.e. The I-

,I
10 first thing''I would like to do is, the Departrant of Justica !

'-
,

If Ekhibit 585, which is a list of the pages the Department

I12 attached to that deposition testimony -- the Applicants j
i

13 prepared an addendum which lists appliennts' additions and .I .
_ .

4

'

14 additional redlining. !
'

p
i'

15 And I would request that this eleven-page -

|

16 document be appended to the Department of Justice Exhibit Sii5. I
i

17 MR. CHARNO: Mr. Chairman, I think we ara going to |
|

J 10 have some small problems with respect to depositions. The .j

19 rules, as I understand them, Rule 106 requires i
g |
I'

-

:
20 providing the context necessary in which to understand the

|

f21 document,

J. |
22 Rule 32(a) (4) , which I presume is the basis for !

'

h .!
23 counsel's statamants, provides "if only part of i deposition:

1

24 is offered in evidence by a party, an adverse party may $
-

e. 25 require hint to introduce any other part which ought, in !
,

s

!
-

:. -
t-

te

- w|
~ ,-%
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fairness, to be considered with the part introduced, and f
I

]..
-2 any party may introduce any other parts." !
.

3 'We feel that the deposition material that we have ,

C 4 been supplied and we have eramined falls int:o boths
i
I5 categories. With respect to any material put foraard by the i

6 Applicants which has any relaticnship whatsoever to the parts ,

I.

7 of the deposition originally in evidence, the Depau._Jent [. -

8 has no objection to attaching those to the Department's
.

3

9 exhibits. !-

. I
10 on the other hand, uith respect to wholly new i

11 material which has no relationship, is not part of the i
.

I
12 context of the material we placed in evidence, we would like i

b
13 to see that material separately identified as the Applicants'3

( )
N -

14 exhibits, and we would also like to see this addendum list

15 separately id:ntified so it would be possible to determine !

i
16 at some point who is putting in what. !

I
i

17 MR. ZAHLER: If I could respond to that, just en ;
I

5 18 a policy level, it is not clear to me eractly what purposo

19 would be served by :.aat. If we follow Mr. Cha-no's cuggestion,
..

20 the result is that we are going to have depositicns of the

21 same person appearing in two different parts of the testimony. i
,

i
22 It seems to me it is making complications that are

|.'

. 23 unnecessary in this proceeding. The transcript indicates
i

! !'

t |24 who is putting it in, as if that makes a difference. I am
| |

1

h 25 not clear, but the transcript does clearly indicate who is
w

,
i
I.

| L
| T
| 't.. -

| 'St
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and 34 I putting what part in. |
i

2begin 35 MR. CHAEO: I think the rulo makes the provision
!

3 in order to maintain a coherent record and to be abic to '

h 4 determine who put in what, who sponsored what catorial --
i

5 CHAIRMAN RIGLER: tiell, that may servo a b2neficial !
!

6 purpose, but I think Mr. Zahler is saying that we would still

7 be able to make that determination without having the |,

i
8 deposition spread out all over the record. |

'

i
9 MR. CHARNO: I think it's more difficult to make :

*

i
I

to that determination when they are all lumped t=acther as to 8

t

11 who is sponsoring the testi=ony. f
i

12 CHAIRMAN RIGLER: I think it is going to be .}
* ;Y

13 evident, just by the fact that these vill be appended
.

14 behind the pages the Department has put in aircady. I think j

i
15 that -- -

16 MR. CHARNO: I think that will be ccnfusing, Mr. ;

i

17 Chairman, to the extent that these are amende nts of pages ,'
?
.

4 to already in the record. You will- have two sets of conflicting I
;..

19 redlining appended to each other. One will be Icss extensiva
.

20 than the other.
1

:

21 CHAIRMAN RIGLER: The Board is going to adopt' ;
i
'

22 the procedure suggested by the Applicants on this. It would |

b_ i
23 be more convenient to us, and I don' t think it would r' e ;

i

24 unworkable for the other parties.
,1

, , < - |

| 25 MR. ZANT2R: So it is clear on the record, I just

:
I
l'
:

L. *
i

'A

_ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ . _ _ .- --
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I want to make sure everybody understands thic. As to the

>m 2:y addendum for Applicants, they include ncu pages of the

3 deposition that we arc redlining for the first tir.e . They

O 4 aise inc1ude eases thee heve seen r=evious1r red 11ned. -

5 In that case, Applicants took the page that was
..

u.

6 redl,Lned by the Department, added additional redlining, and I

i
7

,

we xeroxed it. And I think the easiest way for tha
,

;

8 parties to handle this is, if at all possible, to go :hrough ,I

!
.* 9 with what Applicants have handed up to the Board and !

u
*

1

to interweave that into the exhibits that are already in
|

11 evidence. It can be attached as one document.

12 CHAIRMAN RIGLER: The Board wi11 handle it in ics |
y

13 own way, and that explanation is helpful.
~

-

a
14 MR. ZAHLER: The one exception -- !

!
-

15 MR. PERI: I wou1d like to just highlight scr.e of |
!

16 our problems. | ,

i
17 We chose a different mothed. I think it is con- !

;
i

A 18 sistent, and it deals with one redline and two redlines and i
t
!.

19 does indicate -- is responsive to some of the concerns Mr. -

,

.

20 Charno mentioned. And we just fou.id this to be an easier -

:

21 procedure for us to follow. |
t
1

22 We have taken the exhibit, indicated what we chose

O '

23 to redline, and it is also a part of the Exhibit Mr. ::ahler

i
24 talked about where we have also laid out what that is,

.
-

.'h 25 and I think that will be an easy method to follow. [

' ,i .
<

. ~ }.:.

Hg
_ _ _ :y-
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ch 5 |
I CHAIRMAN RIGLER: All right. !

i

]C So now we have an addendun to 585, which should be2
t-

|3 noncontroversial.
<m

k. 4 That brings us to the addendums to tha depositions
i

5 themselves. Are we at the point where we recaive any

6 objections on the content of that material? |
!

7 MR. ZAHLER: I think so. The other parties '

. -

8 have had these for a while.

9 Mr. Chai rman, I am not clear h6w you mIculd like6

to us to proceed. Do you want me to read through the numbers

11 or do .>you want the parties to make objections?
.

12 CHAIRMAN RIGLER: The numbers -- well, the exhibitej
4

13 which are the depositiont . ire reflected in the addendem i

Q ,

''
14 to 585.. So it seems to me we can proceed directly to tha ~| |

1
- e

15 other parties objecting to addendums to - particular a:dlibits. !
1

16 MR. CHARNO: Well, initially, ue would like to |

17 reserve the right to add additional redlining to totally ncy
!

c la portions which we can either identify or not identify at this .{
l

19 time on the record. |
*

3

I.

20 CHAIRMAN RIGLER: We are not going to deny vou !

i
i

21 that right. We are treating it as rebuttal. I think any ;
:

!
22 additional redlining would have to be responsibe to tha -|O i

cnd 35 23 subject matter already raised. j

24 |
: '

4

I
.

.

.

4

-
*

;3-
.

. e
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I

i MR. SMITH: Am I miccing yon: decingntions,-

S36
..bwl 2 beginning '.sith 557 and going througi 56S? '

\) .

3 I have the first -- the first supplemni: ahnot

.r ' s

,

I'have begins with 570.4.

'e' g

.

5 MR. ZAHLER: I think so. There shoule -

'

$ be a cover shast that says DJ E::hibit 505 on it and

7 has 558 through 568 there.
!'

O CHAIRMAN RIGLER: Ny prsbism than is., and |

9 Mr. Smith may have the ca=a cne, I have a supple:mnt ,,

i
10 to 557, labeled "Rudolph." !

!
!

11 MR. ZAHLER: That's becauce the Xcroning ;

f.
12 didn't come out clearly. {.

i -!'
13 That is 558.

14 MR. SMITH: Okay, l .-"

t
1

15 MR. REMIOLDS: Off the racord. I

!
15 (Discussion off the record.) {

i
!

17 CHAIRMAN RIGLER: In other words , any i
i !.

c ta additional red-lining should narrce ++a ecepa of thaso .[
|

19 Proceedings and we will treat it es other robuttal j
i

a

20 testimony?
"

i
,I

21 MR. ItEYNOLDS: Yes. |
|

,

22 CHAIRMAN RIGLER: But you certainly h n 12cyc
_

/

V
'

I
23 to zed-lins pertinent portions for pu-posec of rebuttal.

g
i

2|$ MR. CHARNO: The Departm3nt turning to para {;

l <

l i
A3 25 2 under DJ-570 r the Demole::- depositica,would cbject to !.

y.-

.

* .

t

8

'M'..T'
! - . *b,._, '

.;......



_ _ .yy - ., . _ , m ,- .,m _s-_ __ _ . . _ . . _ _ _ _ . . ._ _ . _

:-
,

If,958 )
'

|f pages 142, line 17 through 143, 'i e 5 and cove to strike !
i

bw2 i
/ . 2
%.' that material as being a nonrcepensive answer which i

3
preceded an attempt to secure a rssponsire cnswer wherein

.4 the Witness was directed not to answer by Ccunrel.,
,~

,

5
MR. RIESER: Mr. Chcirman, I would respond ;

6 .

that Mr. Dempler's answer en those pages is j

perfectly responsibo. j,,

8 He was outlining thathe falt on behalf of ;
,

9 Duquesne that Duquesne's rights under che' agreeinant (s

!
i

10 were better than *+ hat it. felt it cctid ::l:cicirn Ir.ti:: sthe:: ;

11 -sources.-
..

,

12 And that was trying to do what it could .vith ;

i-
. . .

_

n 13
-

CAPCO rather than go outside.
'

14 I note on the transcript that I believe he~*

'i
5

15 thought the answer was responsive. i
i

In fact, I feel it was an attempt by fhr. Brand |16

I
17 to intimidate the Witness. j

!
( .38 I might also note 'that the reason I included !

.

19 that was that I had red-lined the portion beginning at
* ;

20 t$e bottom of page 144 and that the o tquestion statad, |
1

9

"Mr. deitipler, you indicated in your last answer that" -- f |21 - ~

c |

22 and I felt that I couldn't really red'line that portion^
jC/

,

--
. . . ;

'23 of the transcript without red-lining the proceding |
1

portion to let the reader know what it was that Mr. !24

75
!

a

25.; Dempler had said earlier. ,
. .

*

i r i-t i
i

$

+

| |
' 1 x.
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,

bw3 1 I hate to intempt the Board again, but
;
i

]L. .|
I might add that I did red-line the catsrial because you2

,

3 cound't understand what the Departant had red-lined withcut ,'
4

0 4 re at=9 it ta *he co=*e=* or **e *e=*i===r-
:

5 CHAIRMAN RIGLER: All right. I
!

6 The motion to strike as to that pertion

i
7 of the testimony co cn:ancing on 142, line 17, and ending !

t,S
- i

8 on 143 with line 5,. is granted. *
.

I

i 9 The rest of the motion to strike is denied. -|
'

.

10 MR. CHARNO: That was the entire action to atrike. |
1

;; or did we mishear. you?
I
t

12 GEAIRMBN RIGLER I though you included the portiob.

13 cin 142 and 143 in your motion.
s|

(Q'. . |
q. j. ~ ' ~ I was granting it as to that and denying it-

.

'

15 as'to the remainde'r of the material.

M36 16
.

:
~,

17 *

I

i |

4 18:
,-.

19
.

'

s

20 i
.

!
21

'

!
-

M

U !23
i,i

i
; 24

,

|b'
! |.

\
25 !

*

_}e.

.
|

* !
.

~
C.

,

- . ! '.
<

,

. <* * .
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DE 37 MR. CHARNO: Your ruling was directly respansivo3 ,

ch 1 i
O 2 to my :: notion. I didn't include anything further than that, or
v ,

3 didn't intend to, if I did. !

i

O 4 15 we ce= so to **e ri======e aerosie1=a, o3-575 i
,

5 the Depa. h t believes that nono of this material should |

,

'

be admitted and that Mr. Firestone has testified hofore us on6
s

two occasions. The page 14 reference, 66 and 57 are !7
,

8 material not related to his deposition testimony. !

;

,!
. : xce e me.?- 9

IWhat was the'page reference?10
;

MR. CHARNO: 1466 and 67, i
11

f I

The material appearing at pages 55, $6, 91 and 92,12 ,

.

which could, in a broad definition of contert be felt to ha :13.g ..

;

relat ng at least to material that he covered on deposition 5

14

* ""E** * "* I * E" # ""* * ^*~~

15

all the subject of his testimony before the Board, and weg

feel that that-is. impermissible double-dipping into the

' * 9" *"" 9 " *" "E # #'l 10

This was previously the subject for discussion atg
a

transcript 6198, and I think it was in part the basis for the
20

'

Board's ruling as pointed out by Mr. Reynolds this morning

i
with respect to the Mansfield testimony before the Securi*.ies ;227.,

'v and Exchange t'nmmission. ,

CHAIRMAN RIGLER: I have a little trouble with
*

,

.

. that. I may be with you up to a point, but, plainly, it is

.
.

# - '

, . -_ g [
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*

>
;
I

ch 2 the same parties who were examinting Mr. Firastonc duringI
io

A. l' So I don't see the !2 this proceeding and during the depositicn.'

:
:

3 analogy t.o the SEC proceeding.
C.

.

v

You are on better ground when you tell us th:t it4

5 would constitute double-dipping, j ,

- !

Mr. Chairaan, I an impressed at the6 MR TGYNOLDS: :

:

influence that Dr. Pace had on the parties at thic ;,
7 e

8 proceeding. But I would submit, and I asked Mr. Zahlor to
,

. '
give me the transcript, but it is my recollection that this

.

9 ;

ipoint was specifically riased by me at the time we had the10 !

discussion on the introduction of deposition testimony. l'
11 i'

And my recollection is that we specifically indicateli12 j

.'9 thattotheextentdepositiontestironyisintroducedfrcathej *

\ / 13 i
!other side, if a witness is brought in, that wculd not fore- 114

close the right of the Applicants to also introduce infornatiob,15 I
t
t

16 with respect to that came deposition. .

l

17 MR. CHARNO: The Board indicated that they would
(

reserve judgment with respect to the cumulative effect of such18
.

;

* 19 a submission. I

20 MR. REYNOLDS: 6198 of the transcript with respcct
!
r

to that point, you indicated that if it was us2ful and j
21

I.
If it is |appropriate, we would probably tend to let it in.22 t

irepetitious, if it consists of going over the same caterial23 3
.

two or three times, we might discourage it as repetitious f
24(g

|:)
25 and cumulative.

.i
11

M'
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1 CHAIRMAN RIGI2R: This is why I know you are going ,'

(T ,
,

e
to do so well in the shor~.ar ti:::e period on the findings-

3 and conclusions, because you are beautifully organi::cd on that
4 transcript.

.

t

5 MR. REYNCLDS : He gave us the reference, and I
.

I

t

6 do have an index. |
.

t

cad 11 7 (Laughter.) ',3
.

8 :
i

* 9 4

:
*

10 :
!
.-
t

-

. .

'I12 -

AI
13 |,f~(R- -

,
r

.

,j rs! .
; #

14 :
e

i
15 .!

5

*

16 i
,

17 I
2

k
18 '

.

,

19
L

20 2

21 !
!

i-

22 -.,

U !
23 1

1
5

24

(da - j
i
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_
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S38 3 MR. R m OLDS: W. Charno, is way ahead of |
bwl i-) 2 me. ;'

.s .

3 CHAIRMAN RIGIER: Okay. It is clear to to
,

f] 4 that we are going to have to look this over.
'

5 We can't rule right this minute on ths
,

!

6 number of pages and make a detarmination as to whether

7 it is repetitious.
-, ,

8 Maybe it would be helpful to find out how ;

- i
sensitive the rest of the mapartmant's objections arac

|
t g

!r
1

10 going to be and get a sounding from the Staff and the |
? 1

11 City. j ;

MR. REn! OLDS: Did Mr. Charno say it was12

repitious?13
I

'# CHAIRMAN RIGLER: I thought he did. )g
u

Mr. Reynolds, are you responding to Mr. Charno's I
15

t |

p int that we had live, direct testimony on the identical
16

issues which were covered in the deposition? Or is it l

;37
i.

y ur co:cention that these are slightly differont?* 18

MR. REYNOLDS: I think if we have live
19

a.

testimony and deposition testimony on the identical issue20
~

1

and the testimnny itsolf is not identical that it may j21
t

be that the testienny of both should be admissible. |g

g I think that where you run into the cavaat,

if you will, of the Chairman's is where you have duplicative3 ;

!W testimony that was live and that was submitted in <

t.; 25 .

i *

*

f'
. .,
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- ?
I deposition context. I

bw2' 'q 2
,

3 /- And there, I think, that the "dcuble-dipping"

3 analogy may be pert.in=st.

b 4 But I don't see that because you havo livo
9

5 tesHmmy on an issue that that would foreclcse additional
~

,

i
I6 deposition testimony cn that same issues,

:, especially in those circumstancos where the Depart: rant |7
'

8 has intzoduced deposition testimony and what is :

' 9 abbing put in is to clarify and put in context that which

10 the Department has put in alrcady and rod-lined in the
,

11 deposition.

I
12 That is what I was addressing. I

' i.
13 MR. PERI: If I culd briefly reply to that, j

,.
.. . ./ i

14 We don't have a case here where the Department of Justice i

15 has highlighted 20 cr 60 pages. As I undershd it, they }
i

16 are talking about four pages. i

17 In each case the red-lining continues diract.ly

' fa on to something else that the Depart: cent red-lined. I

19 These were questions hither of Mr. Brand or
,,

. .

20 of parties opposed to the license, in any case. ,'

21 And I think in each case they are somcuhat
,

i
22 more illustrious, and I think they are not ;,

I

23 cumulative nor repetitious.

ES38 24 I
i

f:~.U 25
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DE 39
ch 1 1 CHAIRMAN RIGLER: Okay.

N
2:

. How about the status report? We are not going to

i
3 rule on it right now. '

|
( 4 MR. CHARNO: Are we off the record? I

5 CHAIRMAN RIGLCR: You can do it off the record.
I

6 (Discussion off the record.)
1

7 CHAIRMAN RIGLER: Well, wa are going to brea!c hero

8 for the day. *

'

9 Can you tell us in advance any other portions we
i

10 should read?

11 If it is down to 20 minutes, maybe that is not
'

12 necessary. If there is some major obstacle that is going

13 to require Board review, I would like to know about it. If
(3,,r I-

14 it is going to be small, page by page objections, it is not f
1

15 worth it. ~f

16 MR. CHARNO: Almost entirely small, page by page

17 objections.

!
10 MR. REYNOLDS: Mr. Chairman, before we break, -|

+

!'

gg I would like to find out what the status report is on i
"

i
20 W tnesses next week. I really do have to coordinate with !

!

21 a number of people. |
t
'

22 So far I have been alerted as to just one witness
_

b
23 on the 23rd, and I d6n't know whether anybody else is coming

y in or not next week, and I really have to know in order to

'h alert other counsel. They have to get prepared and so on. |25
1

:
- . l, .

!I.
.-3

, ..w-
.- ~
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;
;

I MR. CHARNO: We can tell you definitely that Mr.
ch 2

2 '

Meister is not coming in next wech. .

... ,

;

3 CHAIR! FAN RIGLER: Ycu have one witness scheduled |

4 for next Wednesday?

5 MR. CHARNO: We have one definitely.
,

t
6 CHAIRW RIGLER: One is not coming. Cn3 may I

e

'7 come, and that leaves one more. sg.

i
8 MR. REYNOLDS: Is Mr. Meister off the books? I',

it
9 MR. CHARNO: Yes. ,

- |

10 t'n1TRMAN RIGLER: So we have Whita and* Meister !
.

. :
11 off?

3
- . ;

12 MR. REYNOLDS: We have Mr. Tribble and Mr. Miller. !
'

- 1, ..

13 CHAIRMAN RIGLER: Off the record. I: ' 'i
(nL 11

''
.

.

. .f
14 (D2.'N'ussion off the record.)

.

'" ^'

i.
15 CHAIRMAN RIGLER: Okay.

16 We will see you at 10:o' clock ne:ct Wednesday. f

17 (Whereupon, at 4 :45 p.m. , the hearing was )
,

..

5* 18 adjourned to reconvene Wednesday, June 23, 1976,.at 10 a.m.) !
I
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