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UNITED STATES OF AMERICA
NUCLEAR REGULATORY CCMMISSION

In the Matter of

TOLEDO EDISON COMPANIY and
CLEVELAND ELECTRIC ILLUMINATING CO.

(i - ris=-Besse Nuclear Power Station,
Units 1, 2 and 3)

and

CLEVELAND ELECTRIC ILLUMINATING CO.
et al,

(Perry Nuclear Power Plant,
Units 1 and 2)

- I T L T LI TR TR T

First Flcor

»r

Locliet Nos.

50“346&
50-S0CA
50=5012

50=-44CA
50=4410

Hearing Racm

7915 Eas*exrn Avenua

Silver Spring, Maryland

Thursday, 26 February 1276
Hearing in the above-entitled matter was reconvened,

pursuant to adjournment, at 9:30 a, m.,

(Absent)

BEFORE:
MR. DOUGLAS RIGLER, Chairman
MR, JOHN FRYSIAX, Member
MR, IVAN SMITH, Member
APPEARANCES :

As heretofore noted.
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; DI~ 315
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| pr-323
: DI=324
?3-3i5
DJ-328 thru 332
CJ-333 thru 338
ii DJ=340 thiu 343
‘? DJ=344 thru 350
{: DJ 352 thru 372
;3 DJ 374 and 375
f b3 377
DJ0378 and 379
DJ=-38G thru 383
DJ=385
E DJ="331 thru 357
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NRC 127
DJ-402(211376)
DI-403(24203)
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MR, CHARNO: %We have been sonferring wintn

cocunsel concerning the usa of de2pesicicas, and it apnaals

that there is a very linitea area where we wicht be aZ.s
to reach aareenent,
We haven't been able to explere the parameierxu

0]
r
0
"
W
0

il
‘

cf that area y2t, and we wculd ren proros
issue today, until we have had a chan=z ©o g¢ info % 2 Likude
more fully,

CHAIRMAN RIGLER: The Beard has had eoppariunisy %2
review in fairly close detail the pages from :tha Rudolph
dzposition which were submitted tc us by the Deprariinet

Based on that we think it would ba helpinl

to have the entire fiva inch stack of deposition tesziro.y

which the Departrent propcse to use,

t
©
T

3

MR. CHARNO: They should be taendorad
Board, as well as tne parties?

CHAIRMAN RIGLER: Riqght, and what the Eoard
w411l do is take a lcok at the number of witnesses,
pages of testimony and advise you which ones we nignt
accept on depositicn and which ones we wculd require %re
Witness to make a live appearance,

MR CHARNOC: We would also like to zorrect
certain =-

MR, REYNOLDS: Mr., Chairman, I unders:and
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I have seriour orcbloms wich that., 1 LHave gons

chxough, at the Bozrd‘ s Tazugst, ¢ 7024 auwmbe:r ¢F %iha

excerptad paces and o2 of the difficcliies thot I

having in getting to the peciat of raachiag an asveenant o

an accemmedation on this sicuation i3 that the crsergieed

SRzelPes

material lzaves out teztimony which would

- "4 i}
S8l UITECTLY

on the red-lired =zeatimony, laaves ovt in certaia instancav

questions and just puss in th2 answars. and T ge2ss taze
it seems %0 me that it is not a2 very raaliceic apzresca
to the [uestion tc lock at just taoega gortisons st havs
been red-lined {rom excerptod pages of deposiy in

el o l‘-‘agu~ l-.

order to maite a determination &3 o wvhether it ig

centroversizl or non-controversial.

CHAIRMAN RIGLER: 3ased on our rzadiag of #h
Rudelph deposition, I'm not sure I agree with vou, Thoh

testimony ie cut and driad and is csn3istars

with the
documentary evidcnce we Lave raceived from coatismor o0
witnesses and it is ecncistentc wich “he stipuletions wads
by CEX,

MR. REYNOLDS: That iz the problur veouw =un i-i
when you raad excsrrted portions of transcrirtes

CHAIRMAN RICLER: HMoracver, we indicated vou
would have the privilege 9f rod~lining additi

and showing us those portions you feel sheuld

considerad in conjuncticn with the rel-lire: gortions of
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the Department.

MR. REYNOLDS: With Mr. Rudelpa, we would call
him instead of red-lining. My point is -~

CHAIRMAN RIGLER: You can do both.

MR. REYNCLDS: It may be that Loth would %
appropriate. I guess my vroblem with that, without
cross-examination and without any full develsnument of what-
ever the matter happens to be, it is awfully eagy for
somebody looking at excerpted portions to scate that
it is cut and dry, and non-controversial,

I can appreciate how the Roard arrives a: thal
conclusion.

All I'm suggesting is tha¢ if it is bas:d on
that kind of analysis, it is perhaps a conclusion that i3
not warranted in many cases -- not in all casse -- and
it is not really a fair approach to what the issue iz,

CHAIRMAN RIGLER: Well, that is why we want :to
Ss2e the nature of the material because based on the 74 -s¢
deposition we have examined, it strikes us as 2 very fais
approach, a wise exercise of our discretion, ard one which
couldn't create prejudice to the Applicant since, A, the
Applicant would have opportunity to do its cwn red-linixn

and, B, the Applicants would have opportunity tc call

the witnesses live during their own cases if they fels

that was necessary.

B T ————
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F MR, CHARNO: We would like o oifer ianto

2 avidence at thiz time oxhinitz for idencificatinn 0JF 3.2,

wy

313, 315, aad 322 througih 4061.
S CHAIRMAN RIGLZR: Is theva epiuccizal

3 Not hearing any ¢bjiction -

(o)

MR. RBYNOLDIB: We have osjzczions. Counsal was

~J

out of the room, and wa were woiting for him o zotawr Lo

%5 ]

proceed.

CHAIRMAl RICLER: FProcecld.
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MR. GREENSLZDPE: I would like to cbject to
Document 312, It is a 19€2 document and was ocutside the

pericd of discovery,

I suggest that it has no relevaics %o the issuves

because of its remotaness.

I might suggest also, your HOnor, that the sane
objection would  apply to Document 313, for the sams
reason,

And also documents 326 and 327,

Mr. Chairman, Would vou wish that I go tnrough
all of the objecticns at this time or would you cars to

rule on each one separately?

9

CHAIRMAN RIGLER: Approximately how many of ti

documents will you be objecting to?

MR. GREENSLADE: I guess about one~third of tham,

perhaps even less,

CHAIRMAN RIGLER: I think perhaps we would prefer

to have you go all the way through your listing.
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MR. GREENSLADY: I would l1lilie 40 aér & furthez
objection to Documant 313 on th: gicund ehct: 1z consiscs
of two geparate cemoranda with no appasent solatioushio
batween the two. and yet ..t is coming in as ¢ne dosuuaenc

-~ -

MR, CHARNO: That is apparently zrosher wist
on the part of the Leparinient. Ve wouldi kb
number separately the second pags of vhet s now DI 313

CHAIRMAN RIGLER: OContiaua,

MR. GREENSLADE: 7 would like to cdliject i

Document No. 32% on the baszis thot 1+ fally within toe

Noerr-Pennington rules. Tai:s docuient conslists of a was sazine

article and I believe fallis within th: Z2ocirine of frea

speech in the Noerr-Ponningleorn rules.

CHAIRMAN RICLER®: I have difficulsy wich <huis.

You mean that companies coulsd, by writing mrcairze ivticics,

could agree to f£ix prices ard ihat woula angapt tham fran
price-fixing charga?

MR, GREENSLADE: I suggest the writince
itself produced o whnoevar it wi3 preazced oo, to ma
exempt from consideration by the Brard o+ Uause chac is
hearing it.

CHAIRMAN RICIER: ALl xight, Ve henr vou.
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MR. GREENSLADE: I would like to ask the
& 4 . Department of Juatice for an oifer of prcof an Jocument
et o E Number 333 at this time.
¢ ‘ MR, CHARNO: The Department would offer NJ=-733
|
S ﬁ for identification as proof of a requestc for stancby service
3 ﬁ of the date indicated thereon by the City of Cleveland
4 system.
g MR, GREENSLADE: Could you expand your o7fer to
? | explain to us the relevance of the offer that you just
10 i stated to the issues in the proceeding?
" h MR. CHARNO: I believe that standby power is
2 H a term of art and is something cther than what was suppliad
4
'3 iﬁ by CEI.
14 i CET is supplying 2 comnetitively disacvantageous
I3 % alternative, i
i3 ? MR. GREENSLADE: Is it the Department's inteni
f
i+ %o claim that -~ to prove that CEI refused to furnich
i standby service to the City of Cleveland?
!f MR, CHARNO: The Department'’s intent was as I
2° E stated.
i ‘
i
=3
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MR, GRELENELZ2 I would like to elizet To o =
intrecdustion of Cocumant 322, based on the picof gf
support this documenz, It indicates thore Is no i-. o
to the document in this preceezding.,

would like to state for the  lecord chzl
Document 339 has already bzen admitted into evideonce in thi
procreding as Appliceats Exhibitc Mumber 27(CEI).

MR, CEARNO: I3 it an identical coay’

MR, REYNOLDS: I think ouxs in a littic more
legible.

MR, CHARNO: Identical zopy in 31l raspscis

xcept legibility.

The Department wou..d withdraw DJ-335,

CHAIRMAN RIGLER: Wi

>
.

)
ot
<
o
]
T
-
®?
0
t
s
L‘
9
¢
¥
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o
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nurber?

MR. GREENSLADE: Applicant Exhiblt 27(C8X.)

I would like to review the =~ cirilz Zhal.

With regard to lPocuuznt lymbars 344 =hroacn
350, we do not cdject to introdusticn of the docunmzats,
insofar as they refer or are being introduczd =o show crice-

or service-sensitivity in the retail market in Cleval.un

(AR

¢
but we do abject to the intreducticn of these doswenls for
any other purpogs and to the extent that tha oflizy of

orcof given yesterdar was broadasr.,

I object to Decunent ==
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CHAIRMAN RIGLER: Do you concede that CEI
aware of the price-sensitivity nature of the mar. et

do these documents reflect that iwareness?

MR. GREENS! "E: I don't believe at this
1 am prepared to concede that, Mr. Chairman.
CHAIRMAN RIGLER: All right.

Proceed.

5565
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arl . MR, GREENSLADE: £ would like 2o chisaw oo
Documant 351 on the ground that it iz wholly ilorglzvant
>4 to any of the issues in this proceading iusolfar a3 it

f relates sclely to retail commwecition matisre ip ¢ho City
- of Cleveland.

l MR. REYNOLDS: Mr. Chairmas, it might == in

' response to the Board's earlier questicn, iz wight Lelp,
! since Mr. Gresnslade is here alt certain timez, and Iy,
Buchmann is here to expand a bit ana erwlaia chat CIZi

0 o is not disputing the fact zhat the Cleveland ratail naciac

-

is price-sersitive and service-secnagitiva,
2 There is some dispite as o wizt ig waeant by

|
13 price sensitivity and service genzicivitv.

In anzver to your quastion, it 45 diflieult to zay
that CEI does concede as a blanket maetsr that the vhols
question =~ concedes the quaatios. of prico gensitivig
t and service sencsitivity in the market. There is a
i i difference among the parties as to what the: mecns.
CHAIRMAN RIGLER: Does i: mean that cugtemer:
20 h are likely to switch froe one zleéectrical souvce =c tha
25 ﬂ other, based upon price considerations?

22 1! MR. REYNOLDS: I'm noct ao sure that thac

generalization would apply in cextain situaticn:.

24 \ In certain situations it mav well arnilv. It
f
25 | also may well reiate tc time peried that we cre talling
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about, within '65 to the present, as a whole.

That is why I wanted to explain becauss I ci.n'
want to leave the impression =--

CHAIRMAN RIGLER: Actually my questicon went
further than that. It related to CZI awaresnes: o the
price sensitivity in the market.

MR. REYNOLDS: There is some agreament in :his
area. But the question put as does CEI ccneade may co
further than CEI is prepared to go as to certajn aspects
of price sensitivity and service sensitivicy in the retail
market.

There is some dispute among the parties
depending on the time period we are talking about, and thos
particular fact situations.

Conceptually CEI will not contest that those
factors were certainly at play in the retail markot.

CHAIRMAN RIGLER: All right.

MR. GREENSLADE* I would like to cbiject to thz
introduction of Document 373. I do not consider this
document probative at all of future acquisition
policy of Cleveland Electric Illuminating Coimpanv, as wase
stated in the offer of proof.

It is also a 1957 document reporting on matters
that took place in 1946, 1950, 1941, and 1956.

To that extent it is extremely remote in time

r
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e ii from the issues in this proceeding.
2 | I would like to ckijact “o Dovunzats . 37t
iii and 37¢.
“ Those decuments deal with retall couneciticn ard
S? ara not relevant to the issues in this proceeding
i
[ g In particular as they refer to the so-collau
7; goals of the Commercial Sales Departaenc.
‘ ﬁ MR. CHARNO: Would counszl coxre ko indicarc
it
9§: the basis for the =ztatement that retail comcetiticn is not
gcis relevant to the matt-rs in controversgy in this procecding?
11 % MR. GREENSLADE: There ceriainly is no
i3 ‘: relationship to the activicies under the licznse coanoutas
:
‘595 with retail competition in th2 City of Clevaiand Zetwown
p;?i the Municipal Light Plant and the Illuminstinryg Cowranv.
15 é HMR. CHAR!NO: Thank you.
‘8 l} MR. GREENSIADE: I would like %o chioct tc
17 g documents =-- strike that.
{0 i I would 1lik2 to request at this tine chut
o || Document No. 381 be red-lined in its entireiy.
20 % I would like to cbject to Documents MNo. 303 tarcug.
21 | 390 on the grounde that the material containad therein
i
2% i is non-probative as to any of the i3sues in :zhis procesding,
23 4 and on tha ground that the Noerr-Pennington rules ,culd

hold that the =-- would protect the documepts.
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I wouid like to cbhbiset o Deovmarnt Ne. 2%, on

crcund that the offer of proef reiatel tC tha Lytia &f
facts contained thereirn, whercas =ha yed-iinzd =o-ilcn of

the document refars in a awber oi pleces Lo mARLIILZ

that are purely legal conclusicns cox voluazsarcd szaamen:ia,

For axampls, liks ~=-

CBAIRMAN RIGL2R: I think it would bL:s wuisiul €O
o through the docurant on a pags by rage besis aad CQuvignats
those portions whicia include only legal ~onzliusicas.

MR, GREENSLADE: I call the 3Zoawd's atizullisn
to page 3, and the middle page red=-liining which ‘g ac
the end of paragraph 2, which is a legzl zonciucicn.

I call the Board®s attenticn &

(&)
wj
Q
W
1
]

CRAIRMAN FICLER: The cortion ca pazao
portion which states oa balance, it wouvld scen, chnes <hs

entire city would be the mcst reasenadl

«
e
w
o
o
rl'
8]
¥

[
8]

narket,

MR. GREENSLADL: Yos.
CHAIRMAN RIGLER: All right.

MR, GREENSLADE: Page 6, thvy red-linad nacter,
which 1s the last sentence of the first Iull paragrapno,

Page 8, the parenchetical senteuc2 thet Is
contained in the red-lined portion,

CHAYRMAN RICLZR: Which coe?

MR, CGREENSLADI: It is tine sacond perzathotioanl
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L excerpt which is a full sentenca.
bw2
2 CHAIRMAN RIGLER: However, CII ==
3 Mi. GREENSLADZ: Hcwaver, CEL ==
4 CHAIRMAN RIGLER: CEI may be wvulnerabla to tha
3 extent that it agreed to such an intarconunection reluctantly
6 or only after a substantial history of refusing i:?
; MR. GREENSLADE: Yes.
3
ES7 9
[h
i
1
12 |
(3 |
|
I
teon
f
1]
15 ;‘
|
3 ;o
P v
b
|
L i
ol
21 i
|
22 |
i
!
23 i
24
25
|
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arl I ﬂ Pinally, on nage 26, the red-liacd rortion
iy
2 states a legal conclusion.
3fé CHAIPMAN RIGLCR: Rafrean wy recoll:ction.
4 g I bellieve that the Department’s offer of proof iadicarad
5 2 that a portion of this document was to he iatrcduca’
{
5 3 as an admission agairst interest; is zhat correcs?
7 |i MR. 2AHLER. If I could raspond to %ho
gii Chairman's question, since I was invelved in that
g ! cclloquy.
) 3 Mr. Charno indicated ax page 5550 of +he
i1 ; transcript that the factual asrertions were aduission
12‘% and I quaried aduissions by whom, and he said ccuncal.
13 “ MR. GREENSLADE: I suggest, Your Honor,
il
3413 that atter‘the.legal conclusions are vewoved frcn che
!
:5E§ red-lined portions of the docwnent, ths documant he.cries
!6§§ irrelevant,
17 % Secondly, I objact ¢o the document on tha
1o G ground that some of the factual aatorial containod in
o |! the document is stared by a parson who is a Don-axpert
s |l in the tiold/ta;eh he iz stating his facts.
21 | Nor is he a company -- emplovee of the
a9 Cleveland Electric Illuminatinc Coapanv. Ané thzrefore
23 the statement would be ncn-probatava,
24 I call the Beard's attention to page 23 in
o support of this objection. The rad-lined portions contained
thereon.

[T ——
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L Finally I would like to make th=s general !
¢ obje tion that I see no basis for the introduction of a
3 document prepaed by outside counsel for the company where
4! there is no way of knowing what facts were kncwn bv
5 the preparer of the document at the time it was prepared.
€ CHAIRMAN RIGLER: Is Mr. Lansdale 2 directcr of
7 the CEI company?
8 MR. GREENSLADE: Mr. Lansdale it a directer, :
9 yes. He is also outside counsel.
10 I should also point cut that the document i
11 itself was not prepared by Mr. Lansdale. It wasa prerparcd |
12 by Mr. Murphy, who is an associate of the Squirs, Sanders i
13 firm.
1o | I should also like to point out that Mr.
5 | Lansdale. was not acting in his capacity as a d:irector

with regard to this document, but as cutgide

counsel for -- in preparation for a meeting with the

o I Department of Justice.

CHAIRMAN RIGLER: Is he abla to make a

20 ! distinction between when he is operating in cne capacity ;
21 | or the other? |
22 |! MR. GREENSLADE: Certainly.

23 E MR. CHARNO: I would like to note for the |
24 record that the Department's statement concerning this

25 | document appears at 5550.
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CHAIRMAN RIGLER: Mr. Charno, the ctjection is
that certain portions of this docwuuent consti=uts legal
conclusions and, as I understand Mr, Creensl:ouée’s azgunens,
he is esaying that your offer of proof was that Ioe
admicssions related to factual assertiicns, rather thoa lecal
conclusions,

MR, CHARNO: Well, to a certain extent I think
he is right.

I think we would disagre2 on scme of what he
characterizes as legal conclusions, however.

For example, the parenthatical sentanca, I cden't
believe to be a legal conclusion. Cn page §.

MR. GREENSLADE: I thipk that is cne 27 the moat
clear examples of a legal conclusion, Mr. Chairman.

CHAIRMAN RIGLER: Are there any other objectizas,
Mr. Greenslade?

MR. GREENSLADE: NOt on behalf of CEI, but there
will be other cbjections on behalf of the other cvplicatns,
I understand.

MR. CHARNO: Would it be appropriate to onswer
Mr. Greenslade'sobjections now, or shall I wait?

CHAIRMAN RIGLER: Let's wait until we have alil
of the objections,

MR. REYNOLDS: wWith respect to all Applicants,

other than CEI, I will maka the continuing cbjecticn with
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vaspect to all of the decuments thaz cre baing moved

evidance, 2Xc:ipt Locunaais

"

thres, the continuing cbijectiecn would 22 OR sshalt

neplicants, other than Tolado Ediscn.

.
.- e -
e
3 i TA
3 -
G @

CHAIFMAN RIGLER: And (3% is that cexreet?

MR. REYMOLLS: wo, Just Tolado Bdiscn Zor 333,
7 -

425. There is the continuing cbjectica f-v all of
appilcant:, other than Toledc Ldischn.

CHATZMAN RIGLER: Includiag CEIT

MR. REYNCLUS: 1hat is cerrect,

The2s aze Jdocumente prenarad by Mr. Las

scunsal for Toledc Fiison, and then girculazad to & munl:y

»f paople, to the extent that they ars conming .o Lols

proceeding as svidence against iy of cha App!

geemz to me it would only be proper to intrcduce them &8

against the Applicanc for =hom tha documants ware

which would be Toledo Ediscn Ccmpany.

As to Dacumun* 227, there is no conciawing

-

ocjecticn., Also on bahalf of all of the cothar Appi.cania,

I would join with Mr, Greenslade in the o=z “ann

objecticn with respect tc Documeats 245 =and 38

390, which represent Pirst Amendment cormunicstisn:

cleerly come within the sccpe of th2 pro=ectioca oI

decetrine.

L .
et SN

I would,in addition, cn behalf of zll Apeildcaale,
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join in the objection of CEI with respect to Document 398,
which is a document prepared by an .individual who is
clearly not a director, officer or managing agent of the
company, and to the a2xtent that this is a document where the
effort is baing made to introduce it for the trutia of the
matters asserted therein, it seems tc me to ke == %o
torder on the outrageous.

It is obvisusly a legal memorandum that was
prepared by outside counse, and there is no basis, whataosever,
to attribute this to the company or to characterize it as
admissions by the company in anv way, shape or form.

CHAIRMAN RIGLER: Where did Mr. Murphy obtain the
information he used as background in preparing this
document?

MR, REYNOLDS: It might be appropriate to call
Mr., Murphy and ask him and that would be the way <o
determine that, Short of that, to introduce this as
admissions, ie¢ wholly inappropriate.

CHAIRMAN RICLER: Does that conclude the
objections?

MR, REYNOLDS: That is correct.

MR. CHARNO: Initially, Decuments 312, 313,

326 and 327, we believe, are related at least on the face
of some of them, directly to the offers of interconnection

that were made at that time, that are in evidenca. And I think
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t \-

to give the backgctound behind the offsra of Lans:
intsreconnections, and the rauson they ars genchad
terus they are.
, Coincidental with the affers ol arvarconiis.ion,
the CEY was attempting to limit tha exparzicn ano
compertitive viability of the HFLY saystem. They oo T

. T
¢ in _glove with esach cther,

fcampotitiva condition atinched o it and to exclule » drrcuiint
luhowing that offer was designad to stave oIf the exy
MELP systam, tells half thia story.

With respest to 329 I would 1ik: fe nu.

stipvlacion of counzel that taot orpeared ip e

icgve ¢ the Motor, which is the house cogan o0 © o . L Lan:

.-

Elocerical Illuminzating Cempanv.

The Depaziment would offar that 2 bal
rore thon norral probative value, «s far as anitz-
axticles go, by virtue of the comwplete aud unilu -

| opportunity to review the contents zad wording i i

place exactly what materizl was deciraed into zhs Loorou sooon;

in terma of Mr, ¢ .s. u iaterviei.

CHAIRMAN RIGLER: L2t me gtup you thure, c.paz a

o,
f
oy
Q
v
wr
1
L2}
.
]
I

woarr-pPannington cbjection was posald
compeny were to assert oaly througz tha aedinm ol e

press, in a newspaper articie, that it waes willing o rolso

It
.

e sfanit & doecumnni containiyw on eilcr with zn ant.

ansion of tha

.
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! its prices to a certain level and stabilize its prices

z at that level, provided that its competitors did <he

3 ' same thing, effective of first day of the nax: month, would

4 é that be protected by lNoerr-Perninaton?

5 MR, CHARNO: Not, it would rnoct.

) We have specifically attacked things that

7 rested upon no more than =~ rate fixing agresments the:z

B rested upon no more than an annsuncement ==

S CHAIRMAN RIGLER: So that mere publicaticn

10 ; in a press forum of scme type does not give the loerr-

" y Pennington immunity,in the opinion of the Departrent of

12 ; Justice?

3 !

! MR, CHARNO: It lce:z not,
{ ’
i MR, REYNCLDS: Could I a2sk the Deparimant a

1. | questicn for clarification on that.

ES9 s d

o)
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3.0

arl !;E CHAIRMAN RICLZL: You mav,
H
2 MR. REYROLDS: 1Is it the Dupartment’s positio:
3 { that the ccntent of the statenan: is what dsiiimines
1?’ whether Noerr-Pannington applies?
v % MR, CHARNO: It is the Copartnont’s posicion
8 E that an announcement in rezponse :o the Chairman's
7 ! question of a rate-fixing agrsowoenc beiag print.d in ci.
i
5 ; press, and that being the only evidance of ths rare~
|
9 } fixing agreement would be amvle to sautuin o © nding ok
i0 ; violation, crininal violation of e Chornan Ao+,
!"i MR. RENNOLDS: 1Is that kbog22d on the content of
.
i2 ? the anaouncemeant?
i3 ; MR. CHARNO: We couldn’t €ianl a violatica
14 ? without going to the contznt of thie anpouncauent,
13 é MR. REYNOLDS: Is thuat why voun are gavino
: ‘
15 ? Noerr-Pennington doesn't apply, because of what the
N }
17 announcement contains?
g;%i CHAIRMAN RIGLIXR: Ee hoo ansuereld “he gquesiioa.
1e 1l We can preceed.
20 é REYNCLDS: He clearly hasn't anzwrarad ths
21 : question.
22 | MR. CEARNO: The Dejartment offcre 0J 34
|
23 | thoough 350 for additional faetors in xelaticn -- additicnas
24 h points in -~
23 5 CHAIRMAN RIGLER: %here is the offer of prool
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with respet toc those fouind in yesterday's transcript?

MR. CHARNO: I don't have “he magne relerance,
but I can recap the additional items rerv rapid.y.

It was for the awareness of price sensitivity and

service sensitivity as well as th2 awarencess of +heo

public opinion, specifically MEL? custcrers a3 to a sa's
or the possibility of sale of the City svstsm to Claveland
Electric Illuminating Company, and it alse indica<ad

an awareness of the impact of CEI's course of conduct

upon MILP standing with its own customers.

Finally, it indicated that a weakness in
reliability on MELP's part led directly to conversations
to CEI. The converse was also true.

Basically a restatement of service sensitiviiy.

The argument with respect to 351, 378 and 3735
which basically come down to no nexus being establighzd
between retail competition and the activities under the
license don't seem to be appropriate for decision at
this time, if they haven't already been decided.

Certainly the retail competition is onm of the
markets in this proceeding and cne of the tasks that 1.o3
before the Department and any other party that is gcing to
rely upon a situation inconsistent occurring in a retail
market is to establish a nexus, but that i{s no*: the bacis

for exclusion of evidence.
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i ? With respect to £xhibits 285, 237, and 388, in
Eii addition to the offer the Depavwren: mads vaakexaay, ve
33? would iika to nota that they attenphk o create a falae

4!; imprecsion in the wind of the public, the Cconsuning

3§ public, one of dissatisfacticn wiih MELP zarvice.

) a In 385, <hig is brought abcut by the zacablish-
7 ? ment of a bogus letter to the ediitor campaivn,

a h and in 387 by placing statzments in the mouth of tha

9 ﬂ principal competitora® spokasmen.

|

1C ﬁ 388 is ccmparable to 385 in ¢#hat i: constitutec
i % a solicitation of the praess and an attenmpz o cupaly

2 Q them with information concarning the compatitorst

1 # problems,

4 ,; MR. GREENSLADE: I weuld iike to obiect #o

03 ﬁ the characterization by lir. Charno of the isfornztion ae
13 ? being false. BHe may not agrea with the iaformaticn Zhat
. ﬁ is contained in there, but that does not necassarily

13 g make it false.

s g MR, CHARNO: I believe my statestent was to cruais
20 ﬁ a false impression of dissaticfactica.
21 & Certainly the impressicn thatc iz being created,
22 ; for exanple by 385, would not be a genuines imprassicn of
a3 g dissatisfaction. I said nothing with rcapect to the iscae

24 |  of whether the reliability or aay of the other scatsments

concerning reliability wera truz or faige., NMerelv that
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the impression that was being created, for e:ample, %he
groundswell of angry pecople writing thoir editor was i
fase impression.

MR. REYNOLDS: Mr. Chairrman, I can't think of
anything that would be closer tc the facts of &2 lloer:
case than what Mr. Charno just stated.

MR. CHARNO: ~ think w2 have an cucantion for
sham, and I think that is clearly shan.

MR. REYNOLDS: Well, tney didn't tain”

3
!
»

Ncerr.

CHAI:MAN RIGLER: Continue,

MR, CHARNO: We have no further arswer Zor
the argument set forth.

CHAIRMAN RIGLER: Did you addre:zz 392&?

We had some discussion on 398, and having
compared that with the Department's offer on page 3550 Af
the transcript, absent some additional offer of proo:,

I think Mr. Greenslade's argument is well taken.

MR. CHARNO: The Department would oifer 393 "o
the factual basis of the opinion which we would arguz
were supplied by CEI to counsel.

We would note that this is normallv privilegad

material and that the privilege has been clearly waivad by -

either waived or lost by CEI in this case.

CHAIRMAN RIGLER: Yes, but that iz nocr the izsue.
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Although Mr. Greenslade had a sceriec of objacticons,

the one I was concantrating on was the one whire 2t tie
Board's request he singled out certain of tne red-linad
portions which he described ae lecal conclucions.

Then when we turn to vour stateman%, line 17
through 20, at page 5550, you state that vou reoard the
factual aagsertions as asdmiszions, and that they are zedé-
lined.

If we agree with Mz, Greenzlade that somg of the
red-lined portions are lagal conclusicans rother than
factual assertione vour offer is defective and ve woald
rule for lir. Greenslada,

That would bs on the assumption that we over-
ruled his other series of objections.

I'm concentrating on that particular peoint
from the series of objections he made with raspact to
358.

MR. CHARNO: Mr. Chairman, the Departmart
would like to withdraw Exhibit 398. We would not propcse

to reintroduce it as part cf our direct casa.

CHAIRMAN RIGLER: You mentioned with respect to 3

313, 326, and 327 that evidence relating to intzroannec-
tion in 1962 was alraady in the rocerd. Rofresh our

recollection as to the circumstances of that avidance,

'."u

~ g
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MR, CHARNO: 1If it wasn't the documentary
Sll

"

materials -~ I don't believe it was objected to, and it s

U

either going in with nothing other than the continuing

objecticn today or previouslyY

n

It went in the last time we moved in documen.z.
Mr. Chairman, that would be Department Exhibits 293, 2%4 and,
7| as to 1963, 295,
Mr. Chairman, I did not mean to state that thz
9 | Applicants have not objected to the remotness of tlhese
W exhibits, They informed me thay did.

T CHAIRMAN® RIGLER: Now that you have pcinted <o the

e record references, which ycu contend support the posicizsn
'3;! that teh Board has received evidence with respoct to ©his

'" || interconnection, it is clear to us that the reason we

15 i admitted 293 and 294 into evidence, despite the fact that
| the events occurred prior to 1965, is because of the prica
i fixing aspect included within those document. And the Boasd
3; took the position that that constituted good cause in the
overall contoit of these proceedings to go to a ime period
prior to 1965;

We felt that the significance of a continusd
== | effort on behalf of a utility company to cause a municipality
i to agree to adjust its rate schedule, did have a direct
bearing on the issues in controversy.

It seems to me, however, with reapect o 312,

LIS ]
b
W
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and 326, thave is a plgoy-back cofleck ina plav herva, in woat
the intarcocnnection wiich was mentionnd ia the zarlise
documents wag not the primary icucce 0L incorest o the

Board, and we do continua to have the ramotes2es pIoblan,

sc that we will sustain the cbjsction te lunbe:

n
L
| 3
L
*

e
b

326.
With pespoct to 327, w2 have a diffaerauc
gitvation. That refers in paragraph five and in novooranh

six, to future commitments de2sire< by CRI, sulbjacu 0

negotiation, as indicated in thc heaadnote, to Love
MELP change and ¢ iarge the same affoctiva vrate:r ne C2T in

the City of Clevaland,

So, 327 will be admitted.
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CHAIRMAN RIGLZER: No obja=tion haviac bz:in
made other than the continuing cbijection, ~+hies vili Le
overruled, 315, 322, 323, 324, 325 will be adaitezd
at this tire,

(DT Exhibits 3135, 322, 323,
321, and 2323, previously

narked for idantiflscticn,
wore received i evidercs.)

CHAIRMAN RIGLER: The cbiecticr o 329 iz

overruled, and Nos. 328 through 332 will ba adnitted, 4

with the continuing objecticn overruled.
DT Bthibits 383 thzra 332,
inciusive, »nrevicusly naortel
fer idenzificaticn, wvara
received in evidence.)
CHAIRMAN RIGLER: Commentiling for a ninuta sheuk
the objecticn posed to Nos. 324 and 325; 324 indicaces
that Mr. Hauser of C2I voted upon wha: was to be :
included in the draft analysis being prepsrad by ceounsegl
for Toledo Edison.
The objection to 323 is overruled. 7a will
receive Exhibits 333 into through 2423 into evidence at

this time, with the exception of 339, which was with-

drawn.
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29 believe pages 5507 and 53028 have koen rews: ua?,

LI {DJ ZxRibics 332 «dra 328,
- ané 340 iho 32, praviously
il
3 | warked for iden=ificm:icn
A |l L ..
4 1 wnra recaived in gvidenca.)
l |
Sj: CEAIRMAN RIGLEN: Yieh wuovast o 244 through
i
Sig 350, the objecticn iz overruled, axcent hat the offar
i
7!2 of proof will be lizited per tha diccussion om page 5540
fi
3!; of the transcript, whare tihe Boarda indiocates ize
i
;{} reading of the limits of the cffer of oraci, bat we alsis
;ﬁ
Ecji admit as part of that offer of »nroof “hz Donnviiins’s
1} offer appearing on page 5507 cf thz transerintg, Iinzi ¢
!
i
12 i through 15.
#
i3 0 Within the context of Nicss &wn wrinscsiss
1
i
12 { references, Nog. 244 through 359 will ba recaicwd in%o
4
352! evidenca at this time.
)
il
18 |! (DT Exhilics 344 <nwu 354,
I
f . |
i7 | inclusive, previsuasly
'
42 i . martel {or identificaticn,
10 ﬁ ware resoivred L evidunce.)
20 ! MR, ZAOLZR: So that the reocord Lo zloar. ¥
‘
{

29 i CHAIR AN RIGLZR: Tha+'s corracte.

o 1.'

23 io MR. ZAHLER: Axe you raferming to the wor
t

24 they have been numbered pow?

CHAIRMAN RIGI " M: 2X'm raferwing Lo the eervact
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number, which would be the reversed and renumberzd
pages.

The objecticn to 351 on the bazig o tnz faces
asserted therein are irrelevant for tha ressolutica of any
of the issues in controversy is sustained, and Zhe dosciment
will be rejected.

We will admit numbers 352 through 372.

(DJ Exhibits Hos. 352 thru

372, inclusive, wreviousiv
marked for identification,
were received in avidenca,)

CHAIRMAN RIGLER: The objection to 373 is
sustained. It will be rejected.

Nos. 374 through 375 are admitted, and ths
continuing objection is overruled.

(DJ Exhibits Nos. 374 and 373,

previously marksd for

identification, ware recaivad '

in evidence.)
CHAIRMAN RIGLER: 376 was withd-awn.

377 will be admitted.

(DJ Exhibit No. 277, previously.

marked for identificaticn,

was received in evidencz.)
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CHAIRMAN RICLER: Aftar consiucracinag oFf tha
arguments relating to 373 2nd 272, wa have cefcrrad ia
particular to the red-=lia2é poricioa in Zumbeyxr 370 preerinc
on Department of Justice psce nwiSer C0S2E0 under scupacibl
and auny developmenta, and we will overzule tne shisationc
and admit 378 and 373,

(DJ Exhibits Ncg, 3786 anmd 372,
pravicisly mashed for
identiZicanios, wara xecsived
in evsidanca,)

CHAIR-AN RIGLER: %ith pecnect 1o nuzeara 380
through 3€2, the continuing cobizetian is ovariuled, Tozy
will be admitted at this timo.

(DS 2xhidits Nos, 286 nhwu

302, praviocualy warked

received in evidanez.)
CHAIRMAN RIGLER: With rascact to cthe orow: oF
documents beginning with 283 and cxtending “nre Leh 190,
they will be rejectad from evidencas, with :ihe excepiion

of number 385, which will ba adaittzd.

(DT Exhibit 345, poavicusly
markad for ddentificaticn,

was recelivoed in evidsacs,)
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CHAIRMAN RIGLER: Numbers 391 throvgn 327 wi.l
be admitted and the continuing objection is ovarruled.
(DJ Exhibita 391 throuch
397, previcusly marzcd
for identification, vare
receivad in sevidenc:.)
CHAIRMAN RIGLER: The Department withdrew nurber
398,
399 through 401 will be admitted, and tha
continuing objection will be cver-ruled.
(DJ Exhibits 332 thru 421,
previbusly markad fev
sdentilicacion, waexe
:ecaiQed.in evicenca.)
MR. GREENSLADE: Mr., Chairxman, in light of tle
Board's ruling with respect to Document 327, which woe
adnitted, on behalf of CEI, I would like to withdray

. 7

our objection to Documents 312, 313 and 32§, zince it i:

believed that the entire series of documents should come Lo,
in order to make a complete record, even though “hosa
documents are r:smote in time, if the Board is satisz’ied thac
good cause has been shown, in order to support tha
introduction of a part of that series.

CHAIRMAN RIGLER: Do you still wish to offer

those documents, Mr., Charno?
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MR. CHARNO:
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4§ |
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o
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Az a movter

312 and 313 to complaete the

recorxd initciuily.

CEAIMIAN R[RIGLER: And 3257

MR, CHARNO: No, 328 wag going in £or scaething
in addition. We weculd still wizsrh o oifer thc

don't
We certeinly/waat an incomslete raeccrd Daicy

the Board.

CHAIRMAN RIGLZER: All righe. The Zrnard iil
anand its ruling ané we will roceiwae 312 cnd 317 ineo
evidence, ard ws will reccivae 372¢ invo eviloric.

(DF Exhidits Naaz. 3.3, 313
and 325, pravioualy razihe

- o .
identification, ware

“ved in svidancs.;

CHAIRMAN RIGLER: Do you huve & witnesc?

MR, CHARO: wa Q0. e have a

Yea,

'r|
]
')

with respect to this wituesgs which was brough: te n-
attention, of counsel for Ohlo Zdison aaiis morning,

’
which ies when we- became awarc of the pro:ilom.

B

We had iatendad %o focus privowils upen =ho

city of ﬁapoleon with very Qimited quezticning
the City of Orzrville and the availabiliiy ©f suwding
power by the City of QOrzrville.

ol

We had proviously explzinzd the naturse cur

exanination to the Applicants, and we

told DJucusinz we

1y
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would not be conducting any examinaticn in their Zfield,
although our witness, Mr. Lewis, 'ras alzo a consultan:
for Pitcairn.

We found this morning ia a hitherts
unexplored area that thz witness had certain iafonmaiicn

concerning refusals to wheel bv Ohio Fdison in 1971 wiiich

specific refuals we had not previously alleged, and had rnot

answerad interrogatories with rasodact $o, sinca we rad
made no allegations and which w2 had nct previouczly
informed counsel.

We had informed counsel of the partciculara of

Mr. Lewis' testimony and it was zuggested, and properl

4]

C

%

-

that we bring it to the Board's attention with the witr:
outsidae.

We feel that good cause lies in the fact that a
refusal to wheel in the immediate proximity by a utilicy
which refutes allegations that it refuses to uvhecl iz ¢F
some significance, and I think these refusals .re an
extremely anticompetitive context as it razaltes o t-=2
matters in controversy in this proceading.

CHAIRMAN RIGLER: Were these refusals rec fcrih
in writing?

MR. CHARNO: No, sir. ¥e had no documentary
evidence whatsoever indicating thut this might have

occurred.
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intc the underlying hasis of tha charga, I thirz wov'a

amcunt to a veiy substantial denial of mreoccdural duc

process to my client.

£563

CHAIRMAN RICLER: WYas there any othar disccvery
respance vwhich,made s rzilable 0 the Leparizont,indloicas
a raifusal %o vheal “hat Scourred in 15747

HR. CEARNO: EIxactly to the consrazey,

MR. STEVEN 3ERCER: Mr. Charao corszaes )t
statas that it was this worning thas I ves firat ir o> .-
that Mr. Lewis' tastixzony would invelve aa allizz o al
toc wheel with raspect to Chioc Zdiscn and ths Orzvill.
cystem, and that the nature of that a;lzggj zofesnl v
oral; that the September 5 filings, ansvass 4o i.es L
tories in no way reflected this alleqg»iien.

The Board hasz %z2ard me en Lzi:al? of Sn'o & of
séeak of notice and coportunity baforc Inm Chiz soao s 3 -
With a witness coging on the staad today, v2ptifvioo
as to an alleged refusal to whacl oa behalf of 1 rr N
and the importance of such a charge o this nuocresl.
wy having had no opporiunity to investicate invs =h.
underlying bagig ef that chargs eithar withia
Zy own company, po lass within tha Orrvilile svstan, o
take the depcsition of Mr. Lawis and %o otharwine inmiire



£594 |
: CHAIRMAN RIGLER: Was thesre any discoverv raguzast
S : addressed to Ohio Edison which would have raquirzd Ohie
: Edison to disclose any refusals tc wheel in the ysar 19747
> 4§ MR, STEVEN BERGER: In the year 13747
: CHAIRMAN RIGLER: Yes,
) MR, STEVEN BERGER: I can't pcint to a specific
6
‘ request, but I'm sure that was prcbably the case, your lonor,
. MR. LESSY: The Orrville situation ic cne that
" first came to light in Witness Lyrsn's testinony, wnea e
" was asked, I believe, on redirect examination, iZ he knaw
of any wheeling contracts relevant to that section of Calo,
l: where the wholesale consumers of others weve.
N E . He mantioned the Orrville, AMP=0O, Ohio Power
b | wheeling contract, He subsequently provided the Staff,
ii who put in evidence through Witnes Mozer, a copy of that
" § document. And Ohio Edison objected at that time with
N “ respect to that matter and claimed surprise.
g :; This is a late developing matter,
!: ﬁ We then find that Orrville, City of Orrvile,
;: ﬁ negotiated not only with Ohio Power, we found out tcday, E
~ i apparently, but also with Ohio Edison. |
i; ; The point is, why did Ohio Edison == why did |
L 1 Crrville seek or arrange for an interconnection agrezement
.
3 with Ohio Power instead of OChio Edison and that -~ if it is
a [ late-breaking information, it is certainly within the
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discretion of the 3o0ard za vermit it,

ra ’ MR, STEVEN EERCER: I dmn’t Locw cha ralevanca
"I to what the issuc iz befors the doard prosantly of what
ol .
| Mr. lLessy said,
s !
) What I do Xknow about the Orrville zituaticn:
. N
2 Q‘y

from my conversaticas with the company andé hizving ne

relationship to the conzext I'm talleing about hors, iz that

w

|
1
i
i ; s
i as far as the City of Orrville i3 concerned, tre Ciss of
"
H
|
ﬂ Orrville has on occasion come ©o Chis Edizen for an anersesay
4
i
f
)

10 { situaticn and was provided help in an ecuergunsy situation,

n %' They asked for & 128 év intarconnsshion paxvice
|

12 n from Ohio Edison, and they Aid; I beliecves, frum Chio Pa.er,

& ﬁ received a specific offer from cur comparny i@ detamniiad
it

i ﬁ on the basis cf, appaveatly, the oflars made by Galc rouvar

15 h and Ohic Edison, to go with Ohioc Pewaer. Compecitieon in
I

i5 | its very purest form. I don't kanow vhat Mr. Liasy io

I7 || referring to, and what Mc., Lyren has in xelation o &i2

i ? charge I €irst learned cbout this orning.

i9 ] MR, LESSY: Before I wag interrupted, J was

about to say that since the Department mads thie informstion
available to counsal for Chio =dison, he alszo mods iv
avaliable to counsel for st2ff,in that, if thers has Locea
IJ"

P

a refusal by Ohio Bdiscn to wh2cl and if thae -elfzacl io

o
DU CT— Na— -
A S R Y AP

2.! related to the City of Orrvilla, this would fali wizhina

Staff's generzl allegaticn oa page 12 of itz Sapienmber 5

e —

-
i —— -
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filing that"Ohio Edison haa refused to wheel for or to !

discuss wheeling with other electric eantities, cor to &imit thev

10

11

12

wheel for other investor-owned utilities., Thus Chio
Edison has denied and may cuantine2 to deny cther elsctiic
entities access to bulk power scurce, to cthar aonticias
outside the CCCT, without approcriate liceanse cunéiticore.®
Because this ic a lata-~
breakiny event, there is ample reasca to let it in.

Since the Departmant found out about it today,

as did the Staff, and since it is relevant to both of our

cases, it ouaght to be permissible on that basis.

Counsel for Ohio Edison haa opportunity to eithor

cross-examine the Witness now or to consult witnh =- Counussl
for Ohio Edison to consult with membara of Ohio Ediszcn
to rebut the information.

The evidence ought to be parmitted on that
basis,

CHAIRMAN RIGLER: We will take a five-rninute
break.

MR. STEVEN BERGER: Just one more moment, if I
may. I want it to be eminently clear that the statements
I have made htus far in regard to this are not to keev [rom
the Board matters they brlieve, and wa all believe, tec be
relevant for consideration in this proceeding. I have

just learned about this, when I walked inte this buildirg
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here this morning and for ccunzel for the starif te o2

saying, certalnly, Onhio Tdiscn <o pagbaci ixeell b7

“
5 H cross—-exanining this Witness 2 folly Lo xa, #nd i¢ iz
i
4 || outrageous,
t . . |
e CHAIRMAN RIGLER: Givez your recognitcion thatl
- :ri
. || 4t weuld be in the public intersc: to have all ra2lzvaatb
sl e
]
| L
. “ facts before the Board, but given vour prehliz: of beiny
|
g Il unprepared for crcas=—cxanination, hcw would you sugg:Eel
Is > g . ’
. !l that we resolve it at this tima?
- M
"
L
-0 it What sclution do you propoel?
L% "
o MR. STEVEN BERGER: Zeot them 2all rin in tacix
L
|
1
i

rabuttal case or put him off for a couple ol wazku, but

| .
i not to coma in here and testify wuout it tcday.
i

i3
.jzé Let them recall hinm,
5 j MR, LES3Y: I sujygest, a8 a soluticn, tiat »e
3 @ permit the Witness to rastify to the matter and ;| alc
- i cross~-examination, and then, if they want 4o recall i
. . for further cross, that would bo a parnissiblse colatlion,
15 i
" ﬁ CHAIRMAN RIGLZR: We will take a ten ninaZe breal.
- & (Recess, )
|

Bs1s |

n
LS w

ro
(80
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10

11

13

14

15

16

MR. STEVEN BERGER: Mr. Chairman, belor:
took a recess, you asked me as to the proper way cf
proceeding, and perhaps there is a threchold gu=ction
we should consider at the cutsat.

It seems to me heretofore when new allegations
have been brcught into the proceedings different fren
those in the September 5 filings, the Board has quariz=d
whoever the party may be for a showing of gocd cauze Zor
amendmnent of these Septexber 5 allesatcions.

I presumed that the Department c¢f Justice
spoke to Mr. Lewis prior to the time it made iis
September 5 filing and setting forth with specificiiy the
allegations they had set forth in that deccumant.

I think before movin ahead as to what, if

anything, should be done with reagard to this alleged

refusal to wheel on the part of the company which I Lelieve

has been stated there is no documentation %tc support,
apparently it is the basis of some oral ccnvercation chat
took place, there should be a demonstration by the
Department as to good cause for bringing thieg allecgation
in at this point in time.

In addition, as to the Staff's reliance on
its own September 5 filings, I suspect that the particnlar
allegation they are referring to is set forth on rage 5 ia

their document which states that OE has had a past and



prasent policy of refusiag to provide

e

posaidility of providing transmizsion services, zivia,

3

3 whealing, close paren, of pousr aver itg wansoigsion
! lines for the benefi: of certair wholezals customess
notwithstanding a written raguast on belnli oF i%& whola-

sale customers reguesting such services on Avgust 11, 1777,

<o i

Orrville, to my krcwledce, has novar be

(\
b

wholesale customer 2i Chic 2dison.
g | MR. COARNO: Ve t2ke it that zsoncudtuies o
stipulation at laast in thisg econeoxtt of counsel 4hat

energency service dces not constitutae wholecale service:

ff;e is that corract?

i3 I MR. STECVEN BERGER: That's covrect.

14 M The question of wholesale scrvices iz wiih
15 |, regard to the Staff statoment, and not with any<hing
15 i that the Department said herctofure.

17 ﬁ MR. CHARMNO: The Departmant has a similcer
allegaticn that in 1974 Ohlo Bligon refusncd o waocl

for its municipal wholesale customers. I cucss =hat

13¥]
-2

| would turn upon the definition of euergeney sacvice, ard
5
counsel has indicated their definiticn, or indinsaccd

| the Chio Edison definition.

W
"W

If counsal i3 asiing for an aunprezsion of

N
{u

negligenrce on behalf of the Cgparirent in its prior

'l-

interrogation of the witnesa, I cannot coiplyr.
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ar3
! This is a matter that came up tangantially,

(8]

We did not talk to Mr. Lewis initially about Orville.

E Indeed, we have never met with Mr. Lewis, or at least

Ji! not in the last year, but we have had a number of ap;o}nt-
S ments. He has been unable to keep any of them.

€ We have talked to him telephonically on a

7 number of occasions with respect to the testimony that

g we expected him to give. We previously %talked to him

9 concerning Napoleon at lengtli in pergon.

1C As Mr. Lessy pointed out, the situa:iion ‘of

1" Orrville has recently surfaced. To the extent it has never

12 | been a wholesale customer of Ohio Edison, its

13 P relationships and interactions with Ohio Edison were rnot
14 H known to the Department.

15 We initiated some questioning of him to elic: t
16 | whether or not the -- whether or not he knew whether or

not the City of Orrville had surplus capacity available
to sell the City of Cleveland since this matter had ccme
up through Mr. Hart's testim.ny.

It was in this context that the infeormation

2
)

21 ﬁ came to our attention that they had had comprehenzive ceal-
22 u ings with Ohio Edison and that they had met with

23 refusals to wheel by Ohio Edison.

24 CHAIRMAN RIGLER: Who is "they®?

MR. CHARNO: "They" being the City of

J
n
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Orrville, who dMr. Lewis reprasented as a consuitanc.

We had no reason co axpicre for Chis nmatorial
praeviously.

Indeeced; the positiocn of the recple with whom
Mr. Lewis was dealing would seam %o indicate chat we shounld
have received scne respornse of it in resgonse to our 20
questions and subgequent interrogatsry unsvere.

MR, STEVEN BERGER: That ig if thexe iz auy
substance to the charge; and are we taikiay -~ I weuld
likxe to know, and I think it should aié the bDozcd in
reaching its determination as tc whether or ot taoy
will permit furcher inquiry into this matier -- arz we
talking about an offhand discussion that tcok placz
between Mr. Lewigc and somecbody from the cocopiny, or
was it a specific reyuest in regard to a scacific situu-
tion?

CHAIRMAN RIGLER: How do we know thzat until w2
get Mr. Lewis on the stand?

MR, STEVEN BERGER: This should bz part of
the discussion with the Deparitment before we gest Mrx, Lewvis
on the stand.

CHAIRMAN RIGLTR: PRarlier in this &izcusz

in
O

icn
you indicated ycur awaraness of, I helieve your shrase
was, tha importance of a refusal ¢o wheel £o the issucs

in these proccedings if it occeurred as la2te ac 1574,
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1 That is not a2 direct quote, but it is a fair
e statement.
3 MR. STEVEN BERGER: I amend it o nnt 2 refusa
A'I to wheel that came up as an aszide in & cenversatisn and
5 was just a matter of general conversation, but rather was
6 with regard to a specific situation where power wae
7 available from one source ready to go to another scurce.
8 and there was intervening transmis&ion of Ohio Edison
g |t that was needed in order to effectu :te the transaction
1 and Ohio Ediscn specifically refused to allow ihat
1 transaction to take place.
12 | I amend wy earlier statement in tha: regard,
13 ? if I may.
Ely ,-gé CHAIRMAN RIGLER: The pointis, we all
No. 17 ;SEE recognize we should hear evidence with rasgect to the
|

5 details of this allegation.
7 I think the Department's explanation as to whv
they are so late in calling the specifics of the Orrvilla

situation to our attention is satisfactory,

At the same time we do sympathize with vour

21 4 original objection, and we are going to rule for you, at
i

22 J least insofar as precluding examination on that topic

2 4
!

22 || today.

We will give leave to the Department either +o

’ recall Mr. Lewis after Ohio Edison has had an cpportunity
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to conduct such discovery as it cares tc ifato Zhia
particular allegation, or the Deoparitment nay desids oo uss

hin during a -~ a3 a rebuttal witness at sume zoine.

But we will tule in your faver, Mr. Zerger,
with respect to examination %today in this sudjecc avce
with Mr. Lewis.

MR. STEVEN BERGER: Before decermiaing oo
conduct my own discovery into the matter, ¥ woulé think
that the Department would have {0 at least inform ug
all that after they have made their oim invezcizacziou.
obviously today is all they have =-- they have hed a
simple conversation with Mr. Lewis. I hope that ihe
Departnent would bz ==

CHAIRMAN RIGLIR: We will ask the Depurirtenc
to furnish you with details as to when and unéer vhas
circumstances this discussion took nlace, zndé with wpen oo
Lewis spoke at the Ohio Edison organization.

NR. STEVEN BERGER: XAnd with an intention to i
Mr. Lewis to 50 testify as to those facits and cirsumstances?

CHAIRMAN RICLER: That would ha at +hicr
optiecn.

MR, STEVEN BERGER: I realize that, Buat I'm
not going to engage in unnecesszary diccovery and the #iun
and effort involved unless I know I will bs met with that

at some future peint in time.
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i CEAIRMA RIGLER: That is elear, becwm.oa thay

z aave indicated they are willinc o go inte it wsdy,
- ) % ot % - . Ty - s it - .. ) P - 7
3 i MR, STEVEN BERGER: I3 that zxighe, iir. Charzra?

4 ' Oon the basis of the Board's ruling, vou will Jdolflrizal-
be recalling iMr. Lewis for #the puress2 of a rafas.? *o

€ | wheel cn bahalf of Orzrvills by Chioc Siizen”

7 | CHAIRMAN RIGLZR: I think we cava ais kho sotion
g il of using that in zebuattal.

% We ars not insisting thai Mr. Leoviz se

i
u)!! recalled.

11 MR. STEVEH BERGER: I recogniza that, -yt bafore
]
i = 3 : ; "
,g" we expend the effort of incuirirg inve +his, howavar
|
il
12 | We chooga to do it, I vant to be gatisfied that iz i3

12 | going to be part of the Dedartmen:t's caze.

13 | MR. CEARND: Tha Depariment pres

W

atly iatendc
to call dr. Lewls which respaet o tiis. I can't say
¢r i anything more than that.

CHAIRMAN RIGLLRI: Do you want Lo sumuons yeor

—
w)

! witness?

25 Q; MR, MELVIN BERGER: At thir timze the Reporetrcat

-
-

would liks to call Mr, Willicm ¥, Lewis, Jr., as its

witness.
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Whereupcn,

WILLIAM M. LEWIS, JRi.
was called as a witness cn behalf of the Deporiuent of
Justice and, having been firat duly sworn, was erxaniand
and testified as follows:

DIRECT EXAMINATION

BY MR. MELVIN BER ER:

Q Will you please state vour name?

A William M, Lewis.

Q What is your business addrcss, sir?

A 740 Fifth Street, Portsmouth, Ohio 15562,

Q Will you give us a brief rundown of your ecduca-

tion after high school?

A Yes. 1I graduated from Ohic State
University in June of 1948 with a dagree in =2lactriczl
engineering.

Since that time I have taken several coureas
in power system operation and management of Ohio Stata and
Ohic Universities.

Q Would you briefly relate veur emplovmen:
experience subsequent to your graduation from Ohic State
University?

A Immediately after graduation I was enployed by
Ohio Power Companry as an industrial power engineor.

After that I was associated with an electricsl
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contractor involving the installation and construction
of industrial powar svztarzz and utility tves cleciric
sys:ens,

After that I was with the Cergler Conatruceion
Company, who wera contractors for the Atcmic Energy
Commission, heavy water plant in Dana, Indiana,

After . that I was asscociated with Pattezson,
Fmsrson and Comstock, &n electrical contractor encagod
in building a new coal roll mill and blast furnace
in New Boston, Ohic.

After that I was general pswer caoordinatox
for the Atomic Energy Commission Gags=scusz Diffusion Plant
at Piketon, Ohio.

After that I formed ¥. M. Lewis & Azsociates,

Consulting Engineering Pirm.

Q In what year did you form W. M. Lewis &
Assgociates?

A January 1, 1959,

Q How many people ars now ewployed by W. 4. Lewis

& Associates?

A Approximately 20.

Q Have you worked =23 a ccasultant for llanoleon,
Ohic?

A Yes.

Q ¥hen were you firat hired as a conasultunt for
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Napcleon?
A In the latter part of July 1971.
Q At that time, Mr. Lewis, dc you inow haw wagaleonf

was meeting its bulk power needs?

A At that time?
Q Yas, at that time.
A At that time n poleocon was meeting its bulk

power needs primarily by its own generating units,
taking certain small amount of power from the Toledo
Edison Company.
Q Mr. Lewis, what work did Napoleon ask you to
perform for them?
A They asked =--
CHA{RMAN RIGLER: When was this?

ME., MELVIN BERGER: After he was hir=d

m
e
w

consultant,

CHIARMAN RICLER: When was that, once more,
please?

THE WITNESS® Latter part of July 19371.

Can you not hear me up there? I pushad *hia
mike away.

CHAIRMAN RIGLER: I can hear you. I just
missed it.

THE WITNESS: The City of Napoleon asked our

firm to do a number of things during the course sux



h
arll ’ 5€0¢
i 3 emplcyment.
2 ;' One | "was to assist them in nogoziatioans with
3§ Toledo Edison Company for & now contract.
45; Another was to malke a buli: power sunply ciudy.
5 ﬁ Another was t¢ make a retail rata sitvdw,
€ u An intangible vzlue study.
2 % We wera also retained to agz2ist tham in
8 H operation of their power system and zo advige thoir
:
9 i operating people.
gcii We also ascisted them in negotietluns wizh
15%& other power suppliers besides Tolado Edisen.
33?1 And we designed some modificaticns to tueir
1% g existing substation in crder that thoy could rioceive
,;;é additional power supprly.
15 q I think that is all that we did,
‘
33?§ One othexr thing: Ws prepared spacification:
5‘1 for bidding by power supplicrs to furnish the City's pover
xiii reuirements for a caertain period oif tiue.
re !g BY MR, MELVIN BERGER:
20%5 Q You mantioned that you had made a retail zuva
I
é} study for Hapoleon; is that corract?
22 ‘f A Yes,
23 .i Q During the course of that svudy, did your conware
24 ﬁ the retail residential ratas of the City of asoleon o

25 |l the retail residential rates of the Tolede Ziicon
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Cempany in the g2ographiz area arsuni Haco @37

A Yes.

Q Do you zegall which rates, iI algher, wasa

higher?

A We found that tha City’'s residsntial raizs
were lower than thoze of Teiwedo diszon Loavanvy,

Q Do you recall what approximaic pascentage
the difference was?

A No, I don‘t.

Q I believe vou aleo stased that »ou wzde o ghuas
on the intangible -~ you gaid you made an inta giblc wvalw
study; is that correct?

A Yes, of their electric utilicy.

Q What was tha nurvcsa of zhis g=ulv?

A Toledo Edison wantad to bmy the City 3°
Napoleon's electric systam, aad thev hné offcced thew .
certain amount of memey. And the Tity Council vanted wo
know from scme iazdepandeat gource whether or asi Zhisn was
pProper amount of mornay.

And g0 thay ratained ve o make aa iatanzibls

-

-
.~
B

value study to determine what the prise sheald ha, cob

G

the Toledo Bdison Company Luy the aystou.

MR, REYNOLDS: Mr., Chairmazn, X «ill =oke

continuing objection on behalf of 211 Asplizant: otler

than the Tolado Bdiscrw Componay with respeet "o he fustizon
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of this witness.

Overruled.

CHAIRMAN RIGLECR:
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Y MR. !MELVIN EERGIP:

e Did this study roach cny conclnsica
W
recancendation,
A The study itself r=eoched tihe concliuzdcy chuc %72

intangible value or & present worth Zasis wig avprenioataliv
16 millioh.
We did rot meke a juigment as to wihat the
tangibla value was.
The atudy itself did ncet make 2 racosmendatica.

Howaver, we wor2 asked by Citvy Council to mi e ¢ rzcim wndae-
tion concerning tha study as cpposad to the erount of
money trnat has besncffer=d by Tolado EBdizon; and wz 4did make:
a recommendation concerning that.

Q What was that rdecommznda:ion?

A Well that reccrmendaticn was that Tolaadn
Edison's tentative offer of 3,260,000 , as I resail, should
ba at least doubled befors zerlous comsideraticn should ba
given to their purchase cf the syvaten, or should La given:
before the Council decided to sell the systom,

Q Did Napoleon dacide to retain the syatan?

A Yes, they did.

Q I balieve you also mentioned carliesr that
you were askad to concuct a bullk power suwply studry for tie
City of Napoleocn; is that correct?

A That is correct, yss, sir,

Q. Did you conduct such a etudy?
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Yes, we did,

. ¢ - What was th2 purvese of the giudwy?
< |.
A The purposa of <ha stvdy was cc dztarmins
¥ oY )
bvz ) : - I . . - % 1
11 the most econcmical means of manting tha Clevris oalk
4

powar requiremants for the teneyear Zutune weried,

that would be the period fxox *7I ihroveh 21,

i

|
;. Qe Whet procedura did you uvze ia conduciing whis
! study?

A We first made a2 suxvey o dcteruiae whac
studies had bean made prior to 1371 by cerxrtcin othar spginscre |

ing firms thzat had been employad ry the Jit,

i And to determire the City's pisv historical
12 B
load ¢vowth and bulk power supply zequirement, -ad then ws
13 |
| projected for the ten-ysar period, the futursz ten=vonr naxicd,
! what their requiraments would probabdbliy de,
13 |
| After that we congilersd thair nragont nodis of
10 ;.
| oparation and what the costs wears ana with Lnowin
{7 U
*'d 1
| factors and certain estimzted faciors, ve tried te datarmine
} what those costes would be in the future ten-vesr narlcd.
y After that, we detemined vhat scurzeu of mewars
20 | - '
i

» supplf.would be available to Napoleon and factorad theseo

' supplies and the cost of obtaining those snpplial iato

their present mode of operatica and mads a ¢§m«au;s;€
And f£rom thaﬁ, w2 came up with 2

recommended plen for providing for Vapslaon®: bulx newer
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requirement for the next ten years.

Q What sources of supply did yor ccasidex?

A We considered their cwn geperation, thoair
existing generation with the addition of amother unit,
another == as I }ecall, it was a 12 nmegeawatt unitc,

We alsc considered purchasing all of thelr peovar
requirements from Toledo Edison Ccmpany.

We ccnsidered supplenental pover oz, rather,
purchasing supplemental power from an entity kncom as
the Buckeye Power Co~op, Inc., which is a G&T, cunerzticn

and transmission co-op for the rural electric ccoperatives

in Onio.

o Then we considered combinaticns of thase thrze
entities,

Q D. d you consider Ohioc Power Company as .. pctencial

source of bulk power for Napolaon?

A No, sir.
Q why not?
A Well, to consider Ohio Power would have

required construction of the same facilities as to receive
power from Buckeye and from our discussions on == in ragerd
to othar clients or with regard to other clients with

Chio Power, we did not feel that we could get as good a
rate as we could from Buckeye. Sco. therefore, there was

no point in considering Ohio Power,
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Did thia bulk pover suvcply goudy vaul.scehid a
» e - -

i

-

courne of actiocn Ifor Hapoleon

A Yas, it did.

Q wWhat was tlat recsormendatieon?
i That racornandatica was that Napelecn pulcacsa

supplemental power from Buciey2; that thay eitaer, oi:,
secure the powar through a al eo=0p callaed Pri-Counicy
Rural Blesctric at a delivary point thit waz prasily

-

in exiztenca on the Teoledo Bdison syseem oX, Gwo, o Sulld

approximatoly sevan miles of &9 kv transnissicn line 4o

an existing zubstatica thét Tri-County awaned, waale

thay received power covar the trancnissioa linzs of ol X
+ar Company. And that this power, by one &I thzsge W

rmeans, be integiaued with Nepoleon's existing gsueration,

and that that generation De oparated three moninc

out of the yesar, in orxdar to ecveid oregting a peslh o

the Buckeye systam over add 2:¢7: tii@ pean ;ha; woriy 2s

created by Duckeye's cwn mexkalc. . .

And, in that mannexr, Napeoleon csuld cttain ihe

lowest=cost powar supply.
Q At thia time was Nzpoleon's eidsting d=2livery

point cn the Tolado Efdiscn systen?

-

A Yaes, for tha pwoer reczived fircam T'¢cleds Edlza.
You undarstand, of course, that Jspcleon war consrating

a large part of their power supely, but the peower they did
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purchase from Toledo Edison came from a delivery point that
was on the eastern border of the corporation, of

the town.

Q I believe in your prior testimony yourengioned
that you also prepared a specification for bids fer bulk

pwoer supplys is that correct?

A Yes.

Q was that an outgrowth of this study?

A\ Yes,

Q Mr. Lewis, do you recall preparing an affidavic

on or about January 19, 19737

A Regarding Toledo Edison?

Q Yes, regarding Toledo Ed »on <=9 Napolaecn,

A Yes,

Q Wwouid ; u tell us what >rocadures you used in orzcer

to prepars that affidavit?

MR. REYNOLDS: I will object to that gusstion.

CHAIRMAN RIGLER: Overruled.

THE WITNESS: As I recéll, I went back into ny
files where I had notes concerni:g various meetings I had
had with representatives of the City of Napoleon and
representatives of Toledo Edison and used that information to
prepare my affidavit.

MR, MELVIN BERGER: I would like to hand you

now a copy of a document which hears the identification
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number NRC Exhibic 127,
BY MR, MELVIN 3ERGER:
9 I would like ftcaesk you if this iz the affidavic

you just referred to.

GiAIR!‘.AN RIGLER:Ia tiis an NRC Bxhibin?

’ MR. MELVIN BERSER: This iz an NRC Bxalbit.

CHAIRIMAN RIGLER: !"as the e2xiibi¢ numiaer?

MR, MELVIN BERGER: 127, It is naried fcr
identification as 127, It has not been raccived in
evidence as yet,

MR, LESSY: Ruling was cdeforred on thiu,

Mr, Chairman. It was part of Dr. Guy's tastincay or
attached to Dr. Guy's testinony, and thae 3card defersaa
ruling on this, inasmuch as the Departrment incendzd %3
call the affiaat.

THE WITNESS: Yes, this is a ccoy of Lo
efficdavit I prepered.

BY MR, MBLVIN BIRCIR:

Qe I would like ycu to lnok et that affidavit nuvw,
and I ask you if what is contained in tha:s affidavit is zrus
and correct, to the best of your Xkancwledo: and beiiaf?

A Yes, it is.

Q I would like to refer you, if I may, f2r &
mcenment to paragraph nurbered 1, svbseccisn (a), whcre ii =

CHAIRMAN RIGLER: Before you de thaiw, Mr., 2=2roer,
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I woul@ appreciate it if you would ingquira into tha
circurstances under wh:ch tha dffidavit vas mnade,

MR, MELVIN BERGER: Yes, 3ir.

3Y MR. MELVIN BERGER:

Q Mr. lLewis, do you recall why this affidsvit
was prepared?

A At the time this affidavit was prepared, we weia
doing some work for a number of diffarent groups. 'le wars
doing some work for a group called American Municipal Fourer,
Ohio, Doing some work for a group called Midwest Chio
Power Poocl.

We were doing some work for the Chio Municipel
Electric Aassociation,.

And we were doing work for several municipaliti:a
in Ohio, who were interested at that time in purchasing ar
undivided interest into several nuclea: power plants that
wera then being proposed or planned.

As I recall, the attornsy whe was rcprasenting
thase various entities, asked me to prepare eand cifidavit of
this type.

CHAIRMANRIGLER: Was it for use in a particular
proceeding or was it merely to set down in affidavic form,
your present recollection with respect to certain eventa?

THE WITNESS: I believe that it had to do with tha

Zimmer plant, Zimmer Unit Number 1, that
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g planning.

Cincinnati Gaz and Tlectric, Bavion Pewar and lLight

and Columbus ard Sonuthern El2ctric Company
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CHAIRMAN RIGLER: It was not prepared in conaaec-
tion with any then~-pending litication?
THEWITNESS: No, not to my hnowlcdoe.,
BY MR. MELVIN BERGER:
Q Mr. Lewis, I would like to refer you to
nunbered paragraph 1, subsection fa). I nota in that
pargraph you use the term “"supplenental povier.,"®

What do you mean by the tarm supplamencal

MR. REYNOLDS: Mr. Chairman, I am going o

object to the question. I think the witnege i: here and he

can ask him the questions, and if it is necessarv to

refresh his recollection, then reference czr be nade 2

the affidavit.

CH? ;RMAN RIGLEP: He is asking him what ha
meant by the term as he used it in the affidavit, That
is proper and I will permit it.

THE WITNESS: Supplemental power as uzed in
my affidavit in Section 1(a) was simply power to
supplement the generating capabilities or capacity of
the City of Napoleon and as 1 testified earlier, it wvacs
our recommendation that the City purchase power for ninec
months from Buckeye to supplement their generating
capacity, and then that their generating capacity woula

be used for the other three months to avoid increasing
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the peak of the Buckeye system.

Q

BY MR, MELVIN BERGER:

Which three months would Wapolecn be using

or
1

own generating capacity?

A

These would be winter months and woild norma’lv

be December, January, and Februarvy.

January.

However, they could be November, December.

It depends on what the foracast was for the

winter peak con the Buckeye system.

Q

A

Q

Do you recall if Napoleon had a sumuer peal:?
Yes, they did.

In paragraph l(a), you state that you asked

Tolado Ed’son about establishing a delivery point for

Tri-County Rural Co-op at the present interconnec:isn

point of Toledo Edison's transmisszion system, and the

electric system of Napoleon.

Mr. Lewis, do you know whether Tolzdo Ediszn

would have had to have made ary physical changec in its

existing transmission network in order to establish

this delivery point?

A

changes.

They would not have to have made any physical

The delivery point was already established,

The Buckeye Power could flow over the Toledo Edison

system to the same delivery point.

Q

Mr. Lewis, I would like to refer you to pagz 2
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of the affidavit aad mora particularly vwo the sacond full
paragraph on that page which begine with (ha wvo.da, "7Tha
supplemental power.”

I would like zo ask you to r2ad thas paragzaph
over and tell me what tha basis for this statemens iz,

“

A Okay. The basis for this estatznert is 23 gionly

reiterate the fact that Tolelo Ddizon actaally lsg wheeling
Buckeye power ¢o the cooperativos that arz taking pogser =zt
delivery points on the Toledo 2cison srastam, And undar
the Ohio Power-Buckeye Power agresmant, Buckove guneraiors
at the Cardinal Station fesd powsr into Chic ‘Ceower's
transmission system, and by virtue of the varicua intor-
connections that Ohio Power has with cther systong,

including the Toledo Bdiszon system in Ohio, thaut Suciers

power flows into their systems, and then ¢o tho varicus

delivery points for the cooperatives on tae particil:z
utilities' system.
Q Mr. Lewis would the powver {lew tant vou "ove dust

described be the same for any municipal’ "ﬂ:tility Walch was
located in Toledo Edison's retail service avea, and

which was interconnected with no othear invogicr-oimad

utility besides Toledo Edison? e

A If they were taking Buckeve power, is “hat yhat
you mean?

Q Yes.
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A Yes, same identical system -- game ldentical
flow and type of flow.

Q Mr. Lewis, in this parzeoraph vou »af:r o 23
Federal Power Commission Rate Schedule No. 70, I would
like to show you now a copy of an exhibit wh.ch iz marled

NRC 1388.

CIAIRMAN RIGLER: Mr, Briiey?

MR, BRILEY: Excuse me, Mr., Rigler. I dida'
mean to interject at this point.
BY MR, MELVIN BERGEPR:

Q I would like to ask you if this is what you

have referred to inyour affidavit as Rate Schecule 707
A It appears to be. It is a rather l1long
document, but it appears to be.
Q Mr. Lewis, I would ncw like to refer you to
numbered paragraph 2 in your affidavit. I note yocu
use the term in this paragraph "continuous gynchron® ==
What do you mean by that term?

MR. BRILEY: Chairman Rigla'r'. I have tried to
be patient with Mr., Berger with respact to the use of ¢his
affidavit,

I'm cwmpelled to object strenuouslvy at thic

point.

I have no objection to him having shown the

affidavit to the witness and used for the purpose for
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refreshing his -~merory. To use it to guote from il
to intrcduce evidence is patently imsroper.

There i3 an adninistrativa proczduve provicicna
that allows introduction of affidavit in 1l2u of
presenting a witaness, kut not both.

He sghould ask %thc witness the quaations or
submit the affidavit, hut he shouldn'c do both at {he
sane time.

MR. MELVIN BERGEN: This is onw'ihat an z2r-

|

lightening statement in viswy of the f-ch whan the 2unil
attenpted to introducs the affidavii into evidsnie, Lhoe
Applicants objected and asized us to bri;g in che witne
MR, BRILEY: The point is thot tle witnese
here. I have no objaction to the witnass zastiiyiro,

Chairman Rigler, ard I have no cbijectisn to the zflidavis

being used to refreceh his recollection, kat hz shouldnl’s

w

use it in connection with the teetimony arld in sonnct-
tion with the questioaning by quot‘ng from “he off davic
to him. That i3 why the witnasc is hers.

CHAIRMAN RIGLIZR: Do you ine=2nd “o olfar
tho affidavit iato evidence?

MR, MELVIN BERGER: Ye3, I do.

CHAIRMAN RIGLER: 1t hrila I tzid €92 avzae wit:
Mr, Briley, if you intend to offer the affidevit for the

truth of the matters set forth herein, there is ro newd



arss

LA

RS

o

10

11

5624

to riview the matter with the witness. If you are ralying
on the witness' testimony, on the other handi, then you
wouldn't need the affidavit.

I would permit you to go into supplasen:al
matters not covered in the affidavit, but for thouve
matters set forth in the affidavit, I'm going %> gnstain
Mr, Briley's objectien.

MR, MELVIN BERGER: Mr. Chairman, I'm not sura
of the ruling here with regard to the gqueszticns %hat I
have been asking which really relate to clarifying certain
cerms which Mr. Lewis has used in the affidavic.

CHAIRMAN RIGLER: I'm not sure that some of
the terms need clarification, Mr. Berger. Again, it lcoks
as if the request for clarification may be a vehicle to
effectively put the same material in the record twice:
once through the affidavit and once through the witnasc.

MR. REYNOLDS: Could I ask what the basis is for
introducing this affidavit into evidence? I ralse that
because we deferred the introduction of this affidavit
which the Staff tried to bring in specificall, Lecause
the witness was going to be here.

The Board has made it very clear in this
proceeding that but for expert witnesses wa are not going
to rely on canned testimony.

It seems if the witness is here, we don't



The Witn=zss
and he is here so that
full benefit of his tecsti
tion and crogs-ciaminati

I don't seo
is called, for introducing

in lieu of

properly be charact

was not prepared wich
I

to the events

sworn testimony

fresh in his min

MR, RCYNOLDS: It is

of the evente, rather than the Gims

his mind.

-anIRMAN RIGLER:

MR, REYNCLDS:
that we are talking akbout,
the witnesa here, he ought to

knowledge io.
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His testimony was that the procedura i-ad

was to go back and look at his notes and that waz tha

basis for his preparation.

I understand it was nct preparaé for ¢his

case, but it is now as the Departrent iz trying to uie &,

being used as canned testimony, whatever (he surpose va:

for preparing this.

I think we already have gone past 4¢he mark 27

whether this affidavit is something that should ccme in

for the truth of the matters stated theroin without the

benefit of this witness, and the witnass wes brought in to

testify, and he should be required to tes:ify azz to thars

matters.

I have nc difficulty with the Depertuent ugirg

the document to refresh the witness' recollection i7 th:

ot

“d

"

becomes necessary, but I think the best evidence rulas

would require that the Board have the benefit cf the witnzsc"

independent recollection on the matters, and tc the “ull

extent that that is possible with whatever rafresiing

of recollection that is necessary from the affidavit and

that that is the evidence that should be received in thi:z

case rather than the affidavit coming in for the truth

of the matters stated therein with the witness right

here in front of us.

MR, MELVIN BER -R:

We do not beiieve that tha
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Applicants are prejudiced in any way by ihe uso of

on the affidavit, but we do have one nore clariiving

: ; this al f‘davzt.
o i
N ré They have full richt of crogs-sxaninaiion of
. 1
4?3 Mr. Lewis on the events which aras in vhis affidaviec, and
Sis if we are just goiny to have ¢o go throvga ezah of taess
S:} meetings step by step, I think we wili all woste 2 les
7’% of time and in fact wmake it mora 41‘”'cult £or cendustl
Séé cross-examination.
tgg CEAIRMAN RIGLER: Mr. Lewig, €id wou reviagyw
10 ” your affidavit in comnection with vour teogcizeony teiav?
:igi TEE WITHESS: 1 revizwed it in abous +90 or
i
icé% threce minutes this morning.
1352 CHAIRMAN RIGLER: The mora evpeditiocus couzs.
:‘,L would be to permit the Department its ontica of eitnar
;5if live examination with respect to thasze cvanty, or pueting
15%f the a2ffldavit in because the Applicants will have
t
‘5i§ full opportunity for cross-exanmina:zion.
J ? I think that is pariicularly useful ginco
”‘:i the witness already hag been eupoued to the affidavis
]
30f§ and already refraeshed his recollection wizh ru. eranze 2o
,
3’;; it, and I see no purpoce %o ba gerved hy having hin
azi; rehash eﬁch sentence ia the affidavik.
1
25 n What is the Department's option?
24 'i MR. MELVIN BERGER: e would prefer ©n coons
m:b
|
?

——— e

-—
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! question.

2 CHAIRMAN RIGLER: All right. D2ose it.

3 BY MR. MELVIN BERGER:

a |l Q Mr. Lewis, in paragraph 3{a), of thiz afficdavit,
S you make reference to large-scale generuting focllition.

o

I would like to ask yuu what type of facilitias

are encompassed by that term.

~1

e; A Generating facilities that have genczating

9 units of a size l: rger than three or four hundrad

¢ | megawatts.

" MR. MELVIN BER '3IR: That would conclude cur
12! e-amination of Mr. Lewis.

13 “ I would like to cffer =-- well, this may ke =2
pni% problem. This is a Staff exhibit. It has a Stiifl

15!‘ exhibit number. I would like tc offer NRC Staff mxhibi:z
'3f‘ 127 into evidence.

;;: MR. LESSY: 1If it is the Board's preference,
'i: we can withdraw it and have them put their numher con it,
;;‘! or we can move it into evidence now; whatever tih2 Board's
3055 preference is.
21 ? CHAIRMAN RIGLER: I think we can kecp tho Stilfl
gzl! number on it.

23 f Does the Staff join in the moving ic inte

24 | ¢idence at this time?

25 MR. LESSY: Yes, we would, sir.
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MR, BRILEY: 7There iz no objection on thz

part of Toledo Edison Cozpany.

w

(&3]

end 20

o

o il |

D

10

20 ||
i
23 l
22 |l
23 |
24
25 |
!
|
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521 ! MR, SMITH: Mr, Lewis ==

i1 é MR, REYNOLDS: Excuse ma, Mr. Suith, wbh:

Cepartment had moved into evidence the affidavi:, T viil

P S ——

. | make the continuing objection on behalf of the Anplieanta
° : other than Toledo Edison with respect to the zccaplance

H
o !! of this affidavit into evidence, as well as tha reneving
7 || cf the other cbjection I have alraacdy made, regarding vec

& || of this document at a time when tha Witnesa is prasented

Lbe]

and ready to testify,

0 ‘ CHAIRMAN RIGLER: The objections are cvcurwled.

and NRC Exhibit 127 will be admitted into evidence

at this time.

13 (NRC Exhibit 127, oravicua.v
14 i marked for idantlifloation,
15 i was received Iin 2vidanco,
15 r¥ CHAIRMAN RICLER: We note that there are =vwo

17 attached pages, which have been designated 2 and 3, attoched
tc this ex:idbit.

MR. MELVIN BERGER: I believe the Septenoer
29, 1971, letter from John Cloer to Mr. Lewis 18

mentioned in the affidavits. The remaining paces to

22 my understanding were not attached by Mr. Lewis, and :hey
23 are not part of this affidavit.
24 C. TRMAN RIGLER: The record will so reflact.

And the remaining pages will not be received into cvidanca,

SO ———
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MR, SMITH: Mr, Llewis, would vau cipig.n, p/

A3 ,

why iz there a @iffersnce in o1cia or in tha zaak poriuds

.

betwean the municipality ond the raral ceoparalive?
THE WITHESS:s You mcen in esmmoctlicn wich iy
lepolecn would need to generacs during the trres wiaual

nonths o=

CLATRIAN RICLER: Hhy dees Bucieya paek darin

the witnher moatha?

THE WITNSSS: Tacaunse th2y hove & Lrewniond

anoumt of electriec hest lzad ond anve ligile zireundizion

load.
MR, SMIT!: Thaxk you,
CHAIRMAN RIGLIER: Stunfisz
MR, LESEY: I have a couple of gu=suicn:,
¥x. Chairmen,
‘ CROSS=CX UATICH
BY MR, LIESY:

Q Mr. Levie -

MR, REYNOLDS: I would like to notz objactdor

e —

to “ha Staff ‘erogs—-examination of this wituezs, cn behal’®

of 511 of the Applicants.
wm‘ RIQ-ER: ""ﬂ"r:.ll\—d.
BY MR. LESSY:

2 Mz. lowie, in paragraph 3 of vouy affiisuwii,

‘refer to reguests by ycu on dehalf of Nopelaon o Teleds

e
et
v

- -
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Ediscn for joint cwunerzhlp in

Why did yen loguast a3 Jeint ownGRTalp

larga-zcale faeiliwies ov2x, Lo sXLRDIA, 0 cengw
purchaze powar Dy Nagelesn Srom Yoludo Tdison?

2 Pesgzuse I found 4in pavi pracvics tact

senicipality has a lot batiov conrrel oevar its Zfuly

supply, i£ it owmc the ganeratiag faelliclzz, ¥a¥

i%2 it simply has a coniract.

.!

So cften, a coutract with ¢ wELLIC]; ie

not a Sierra-iichila type coniruct, onm Za Cholgta
application to the Fadawal Juuer Cozudenica, A2t

retes can be changed.

It can seriously affect wna cogt ol wos

supply to the municipalily.

Cn the cther hond, if tasz rmplofizolit
or has direct conirol over the cepnerating foo
in a much better pesiiticn Lo aontzol Lt Coul oo
supply.

2 Now, in parzgradh 2 of your affidavit,

raforrad to raquastz by vou on Deliall of Mopulaon

Tolede Edicon for ¥continuvous synchwealor gl tho

system of the City of Mapelecn, if Ugoolicon enuaT

agresrent with Tri-County.

- s -
.
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i
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What advantaca would tham2 b2 “o .2 nelaii
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having such continuous syncarcnism with To.ede Bdaigen wd »
the circumstances descrioed?
A It would decreaze the swinning rm2=gvves Ches

Napoleon would have to maintain, so thut if an enarsenc
occurrea on the Napolecn generators, the erergency coulc
be compensated for by picking up [cwer from Tri-Usunty zn. the
Buckeye system,
If they were not in continuous 2ynchionism,
this would not be possible.
Secondly, the continucus synichronism enabliey
the Napoleon system o have greater statility and,
threfore, greater reliability in the case of avsizn guino:r.
MR. LESSY: That concludas Stafi's cro:se-
examinaticn,
CHAIRMAN RIGLER: Mr. Lewis, with reference to
the study you made for the City of Napolecn, you mencione!
several options, including additiocnal self~generstica.
Wa; consideration to participatior in rusloas
plants included in the concept of additicnal self~ganuzatron?
THE WITNESS: No.
CHAIRMAN RIGLER: Mr. Briley?
MR, RIGLER: I would like just a coupl= oI
minutes to prepare for my cross—examination of tiis Witnco o,

I wonder if it might be more convenient for us to pick this

up after the luncheon break?
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CHATRMAN RIGLE:: ™11 zight,
Lot’s take a S0~mi :ute braak <odul.

(vhersapon, ac 12::5 :, m.,the bacring vas

rcoecued, to reconveEns at 1:5C p.2., this =uw3 Ley.)

(e
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. Whereupon,

} WILLIAM M., LZWis, JR.

o

resumad the stand and, having been previousiy GulY oLWwoim,

31 was examined and testified further 23 followa:s

" CROSS-EXAMINATION (Contd)

» BY MR, BRILEY:

9 a Mr. lewis, during the course of vour naztings
i

10

with Toledo Bdison, referred to¢ in your affildavii, was 1=

' || ever explained to you that there was some concer: that
axisted on the part of Toledo Edison thut iI an inter-

1i=County,

ﬂ

connection were established, at Napclaon fer T

‘= Il there may have been a possibility of gsor > power cireulatic

'5‘ difficulties arising from that inte.  .ection?
LA Q That concern was never expressed to your iz Lhat

E-Ei your testimony?

-?' A That i{s my testimony.
;-IE 2 Also, Mr. Lewis, during the time pericd soverzu
21;i by your discussions with Toledo Zdison, were you awar: of
32:! any equests for an interconnection having been madz of
i

2 | Toledo Edison, by either Buckeye or the Tri-Countiy mmral

electric cooperative?

|
t
|
25! THE WITNESS: Could I have that quzagtlion rfecd
! back?

i
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. t
Ll (The roportes raad the pendling guestion.)
I
i
a2 1. - - .
= THE WITHsSS: 110,
H |
i

3 i BY MR, BRILEY:

4;? Q And isn't it a facot, 9w, Leuie, that iz,
]
i
2] told you he would consider such a request iy made by Tri-~

< W County to Toledo Ldison?

? x Mr. lewig, are ycu acs zcicyringy to vouwr
, ;

0!l to retresh your memory?

. !

o |

“ A Yes., I don't recall that hLe 8ii.
! .

BES22 19

21 i
- ‘
;;
l"‘) !
|
i
23 i
|
i
24 %
28 |
iy
i
i!
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c Mr., Lewis, I would 1lke to ra
page 2 of your affidavit, whereia vou have call, anc I
will quote, I will read from the first imll parag—acon oo
page 2:

"Affiant then asked lMr. Mor~a if it were
not Toledo Luiscon's policy te provide a declivary »oint wihan
requested by Tri-County for the purposes ci “ri-Ccunt;
serving its members. Mr. iForan responded that vanleso
there were technical difficultice Toledo CLlizon would
establish such delivery pecinte when regucsted Ly Tri-
County."

Is that corract or isn't it?

A That's correct as far as it concerns Tri-Zovuty’z
members. Your previous question I underatocd Lo moen i
Tri-County would request such a delivery »oint o sorve
the City of Napoleon. And his response %o thatc /nc € .-
they would resist such a request and weuld nct onor %,

As far as serving Tri-County's mems ra. ef

course, he was obligated by contract to do *hat,

Q Who are the members or Tri-County?

A Who are the members?

Q Y2s.

A Their customers.

Q Wouldn't Napcleon be a customer, Mr., Lawie,

if Tri-County was going to provide servics %o tien?
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A Yes. Yes, they would; but lat nmaka it rarcy
clear to you that Mr, Moran and I each Lkraw vhat 0.
other one was talking ebout, and he specifical’y said
that he would not allow an interconnacticn or L2hnll
of Tri-County or a delivery point for the City of
Napoleon,

Now what Mr. Moran waa referring ¢o thag, I hove
referred to on page 2, were Iri County's menbers or
customers other than the City of Napoleon.

There was never aany pussy-footing arcund as
to what each of us meant.

Q All right. On page 3 of your affidavit,
apparently in your subsequent meeting with Mr. Mors., 24
Mr. Cloer on January 24, 1972, you asked him thz some
question; and according to your affidavit he respondad
by saying that the company weuld give careful cons da=n-
tion to it.

How is that a refusal?

A Mr. Moran was in a difficult pogition then
because he was in the presence of City Council.

Q I asked you how that was a refusal., <You zay hera

~ ol

in your affidavit that he would give considaration &r i:.

If he said that and if your affidavit is accurats, Fov is

that a refusal?

A I started to ry to tell vou,
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MR, MELVIN BERGER: Ohicction., I whiag «La

-

question calls foxr a legal conclusion oo oo whe

is 2 refusal.

MR, EQILEY: The witnes: cestcifisi “hapk 4o
refusaed.,

CEAIRMAN RIGLER: L. Lesis, tTv to rzicuad

-

to the question ac zoszed,
THZ WITWESS: May I have tas question re-a7
(Whereupon, the raserter rewd Ff=or

the record, as raguestul.

-

THE WITIESS: That was a2 refusa

Mr. Moran said that he would pow mals “h- daliv

a8 .-

LR
L

Bl TR
i RDOCIECCE ACET

x e
8Y MR, ERILZY:
Q Mr. Lewie, subsequent to the fims norlos

referred to in vour affidavit, did rou do any £awin

¥
" ke Ll

o

conguliing work for the City of Hazoleon i ish rILpagst
Fower?

A Yau,

Q What was the period thes veu hal tha: sddlel

consulting work?

et 2 bl
e

-
T A
et - 12

A That period was up until the carly mari of

Q Yfhen you say the early part ¢f 1073, ecould Ve

be more gpecilic?

A No.
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Q You don't know when that was in 13732
Maybe I can peint to a dat2 that =211 help yveouar
memory .
Are you aware of the fact thet in ilay el 1357:Z
the Toledo Edison Company, at the requect o Tri-Ccuniv,

agreed to establish a delivery point for them 2zt Napolen.?

A No.



24

bwl

w

(8]

10

11

12

e — - ~—— ———

D ——
D S S ———— - N ————— |

R ————

wn
(<)

">
(=]

Q You were not aware of that.
A I wes not.
Q In your meetings with Mr, loran and lIr, Cloer,

refarred to in your affidavit, do you reca i she capanity

4

in which Mr. Cloer was represcating tic corpony at =<hoe Lis
A I was told that My, Cicer wag, I Selizra, =

division manager,.district managax of the scouth

. :
exn distriot,

o Then you were awar: cf the faet that !Mr. Closr

was not an officer of tha Toledo Lalsca Counanys: is ¢
_ caay

correct?
A Yes,
b Wera you also aware et the tirme that Nr, Moran

was an officer of the Toledo Bdicon Company?

RS I really don't know whether at that time I
knew Mr. Moran was an ofiicer or nct,

Q According tc your affidavit you recite Lowmuin
that Mr, Moran was vice-president, adrdnistracive service:s
of the Toledo Edison Company; ion®t that coxrect?

A Yes.

113 Mr. Lewis, you tesciiled that vou, wien vou
were studying tha Napoleon syston, one ox your ~roposalo
was this interconnection t¢ Tri-County Lo zeosive Sucioyoe
power, and you said you had two preposals. ‘

You said you had one proposal Zor ¢n intozn-

connecticn at the prasent Tolnds interconncaotlon peoint in
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Napoleon, and a seccad proposal for the ceopseoaciion
a 69 xv line to a nevw Libartvilla substaciion, 7 »Ch *
the Tri=-County present intcrcoanection wiih Woloos
Edison; is that correct?

A Yes,

e btd you subsaquantly aoondoo tha idza el the
congtruction of that 69 kv line and, 1f so, why?

Let's take them one at & tiée- Dié you ghcadcen
the idea of constructing the 69 kv line?

A Not, not entirely.

Q what do you mean ®not entirely®?
pid vou abandon the i{dea in part?

A Well, we felt it would be preferchli: i.d Lasc
expensive to Napoleon, if thoy could astablich e
interconnection at Napolecn's present delivery poluac
form Toledo Edison, But in absence of that, wo did no:
abandon the building of the line, except that it wouid

be the less attractive of two alternatives,
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Q In your testimonv with respect to

preparation of this affidavit, you statad vou r»2lizf ou

some notes that were contained in z £ile in presaracicu

of the affidavit.

A Yes.
Q Do you still hava the notas?
A I don't know.
Q If you do have them, will you look for them and
make them available to us?
MR. MELVIN BERGER: Cbjecticn. I think iz i3
another attempt to reopen disccvery.
CHAIRMAN RIGLER: Overruled.
(Whereupcen, the reporiter read from 2
record, as requested.)
THE WITNESS: I will look for them, and iZ
I find them, I will make them availabla,
BY MR, BRILEY:
Q Thank you.
What load growth for ilk power sunpliy did
your studies show for the City cof Napelecn frow 1872 to
19812
A I don't remember.
Q Would ycu have any notes on that anviuherse ot

would reflect that?

A I may have.
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Q Mr, Lewis, do you revall whether «iio Iané

growth ycu wars able © projeci for Uepolzon wic anivhoans

in the magnitude ¢f 7 to § parcans?
A I don't ramszbor. I have po idsa whan it o
Q Hr. Lewis, ¢hat study wvou praepaved far Nasels
was that in written form?
A Which study?

Q Tha study with respest to the projected loand

A ¥Yes.
Q And the bull powar supplyv stnlies as woil?
p: Yeas. %hat lead greuth was a part of e BHuiln
power study.
Q I see. Xxll rignc.
A We did not make a ssparate atwde regaréiny
grewth.
HR. BRILEZ: I have no fureha?r ousctions oF
this witness, Chairman Rigler.
MR, ROZNILDS: 1o crpas-~cuaminesion on soial
of the other Applicanis,
MR. MELVIN BERGER: T2 lLave no wedirons,

MR, LE38Y: 8:aff hasz one 2433t o

2 )
b0
=
3

-
0
)
1

}

BY MR. LESSY:
Q ¥r. Lewis, the meetings refarred 5 4 your

affidavit --



‘ 2548
ar3

1 g MR. REYNOLDS: I object %o thisz. 7There is no

Zg redirect, and Staff has had its opportunity 2 cross-

3! examine. 1'm not gure I underastand now what the Lazic

4:' ie for Mr. Lessy asking any questiors.

5 ; CHA{RMAN RIGLER: Let me hear the gquascion.

6 ! BY MR. LESSY:

7 i Q Mr. Lewis, the meetings rafaerred +c in vour

3 ! affidavit on September 2, 1971, and January 24, 197:, and

) ! March 6, 1972, did‘Mr. Cloer make the statenents which

1C | you recounted in the affidavit in the prasence cof Hr. Moran?
i F A Yes. |
12 f MR. REYNOL"S: I object and move to cztrika.

13 E CHAIRMAN RIGLER: We will grant the motica o

14 .‘ strike.

15 } MR. REYNOLLS: Parden?

18 ?‘ CHAIRMAN RIGLER: Granted.

7 ? Thank you, Mr. Lewis.

i , MR. MELVIN BERGER: I8 Mr. Lewis halng ‘
re ? excused temporarily?

20 ? CHAIRMAN RIGLER: Have you discussec nis
21 ! pessibility of being récalled with him? ;
22 MR. MELVIN BERGER: Over the lunch hour, w2 cid. I
23 (Wiiliess tamporarily excused.)
24 CHAIRMAN RIGLER: Before we proceed tc docu- '
25 | ments, the Board wishes to refresh its reccllec:loan with ‘
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regspect to a point that cihe Depavrtment .oda earliiczr

related to the motion ©o compel produccion wi the CID Z2cu-

ments.

Did we corxrectly understand the Dopartaent’'s
position to be that the docwusnts 2are unovaillable for use
in this proceeding vnless thay produced under NRC procecs
because and due to the provisions of the Antitruzt Civil
Process Act?

MR. CHARNO: Thay are un:zvailuhle to :he
Department, sir, ves.

CAAIRMAN RIGLER: PFor use in this proceeding?

MR. CHARNDO: That'a correct.

CHAIRMAN RICLZIR: Ualess produceld purcuant
to NRC agency proces2?

MR, CHARNO: That's correct. That is
the Department's position.

The reason for my clarification was wa den't

believe they would be avrilable tc anvene elue.

including the Bocard, on its own motion., Tu2 injuncelon in

the Antitrust Civil Process Act operates golely zgainst
the Department,

The Department would continue at this tinez with
the introducticn of documents for identification.

We wouid begin by discarding 003322 through 23

MR, SMITH: Where ara thosoz?
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1 MR, CHARKO: That would be the lzaust one

2 foilowing Exhibit 401.

3 The Department would cffar as DJ 407 2 mulii-
4 page document numbered 211376 through 417.

5 MR. STEVEN BERGER: Hay ! have an offer of

€ proof, please?

end 25 7

-
-
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MR, CHARNC: Ya would ef£far thig Lo zh~
scaitions and corporate struetur: of %2 coun.
she dzte indiecatad tiresraon, and liwediarselv Suamrmrcalling

L S '
that cates.

£©
O

The Departxant woul
nusdersd 24203 threouch 206,

We would a2sk that tha first oce 206 ke o9 1gif
n the: second page be red-linec,

MER. STEVCN RERCER: HMay X bhave (J‘Ofi}: ¢t PLCOL?

MR. CTHRRNOt Sama eoflisr as tha pracading documoal,

CAAYRMAN FIGLIER: ¥What Co you wan: sudwliaad?

MR. CHARNC: Eatirs firs:z ca

& e e R - -
& aaxd the =0T

oy

aalf of the second pagsz.

The Departmant “culd disssrd pages 206007 thmenih
250,

The Department weuld cifar as DI-4d0 e

MR, SMITH: I'm not with vyou aga.. ... vour
exhibits.

MR. CHAFNO: The [epartmance wouvld ofizr =2
Do=404 for identification, a muliiepage docuiant nuisansd

2085280 through EC6.

MR, STEVEN BERGER: HMav T have an offer?

MR, CHARNO: This document damonsserites *hai

Hiram College representad 2 zubstantlal sortion of the

| o8

Biram Municipal System load, and that CZ offerad 2 subsidy
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to the College, in order to further thz QOE gozl of

acquiring the system, the system b2iag the Hirom Mmaieizil

System.

MR. STEVEN BERGER: Weculd ycu put a time f£ram:

on the offer?

MR. CHARNO: Thsi would have oceurrsd in

1952 and is stated in the Department's answers to

interrogatories as a specific allegation.

'e‘

CHAIRMAN PIGLER: In 19627
MR. CHARNO: Yes, sir.

CHAIPMAN RIGLER: The meme i3 dated July 12,

MR. CHARNC: Page 4 of that memor=acus, tho

last paragraph ==

(P
L\

CHAIRMAN RIGCLER: =~ refors to events in

MR, CHARNG: The offer is a 1963 offsxr, In=z

acquisition attempt referred to, subsequently, is 1962,

CHAIRMAN RIGLER: All right.

MR, CHARNO: The Departmant weuld offzr as

NJ-405, a multi-page document numbered 206874 through

879.

document.

MR, STEVEN BERGER: May I have an offer?

MR. CHARNO: Same offer as the previous

The Department would discard 206869 through (71,
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of documents that ave not bains 2roffancd as oinel
s s

9
"
0

The Dspartment wculd offar s DI-4a%35, &
onz=page documant aumiterad 20423%.
MR, STRVEYN BIREIR: M2y X havs an offer?

MR, CHARNO: the cife

.
“1

- -y e a
ZOY Chi3 gocrient and a

nnmbei'of succeding documents ==

MR, STEBVEN BEZKGER: Euwsizes wma, Mz, Jhaine, I woo

appreciate it if az all posaible cthas vou will iipift offers

o proof to che documants in thair fomm, so whzh if youa a2
a document that has an attashwent #nd 1t .z a gingle
exhiblit, fipe, but I would acoreuiate soparzate offsray as
to 2ach of the documents,if I any.

CHATL RMZ7dT R¢”"R: The prodlonm with that is &
practical cne, which is, if “hera srz a groun of Jc

PR o -

that all relate to the sors ¢Sfer. 1% is -0l

o

‘Fl-
T

have to rep2at. the coffer time zftar timo,

MR. STZVEY B3BRGIR: If cach documans i3 ¢S%a<od

=

with that, Mr. Chadzrxan, but I don't want o bave ooups

exhibits to be grouped toqethaz under a single oifev of

~proof.

We are dealing hera with wzponcorec oxihibizo,
Unless the documents ars ccnnactzd othoerwize, I vouwld prof

to have the offer of procf civan as to each exhibit

separ-cely,
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565
It may be more time-consuning, Lut 7 think ir

light of what the Board has said absuc offcrs oif rnroof,

"
-

: &

think it important to my client to have it don~ this war,

MR, CHARNO: DJ 406 is offarad by the Deparim

“o show a request by the City of Niles for a primoxy lir

extension.

It is the Department's intention to cffer thl

.
enc

2

>
-

docunrent in support of an allocaticn agree.ent bztween (he

City of Niles and Ohio Edison, and to further show
potential compecition and the eliminaticn of %hat

potential comprcition with respect to both parties and

finally we would submit this documant to show the opaeratcion

of the agreement which is contained in ths whelesale
contract between Ohio Edison and MNiles.

The Department would offer as DJ 4067 a cone-r:
document numbered 207229.

MR. STEVEN BERGER: I would like an offer av
that.

MR. CHARNO: The offer is identica) with the
prior document,and we would note that it i3 expanded to
the extent that Ohio Edison's refusal as chronicled
in Exhibit DJ 408 for identification -- I'm sorry, 407
for identification, resulted in a restraint upon lNiles'
ability to extend :s primary lines, and thereby the scc

of its system.

.
ge

to

-
o2
:
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The Department would ofifzr a

identification a one-pagz: document awnkooed 298942

.

MR, STEVEN EZRGER: ila;

P 4 ~
T have an offer?

Y

HMR. CEARND: We would give tha same oiffcoy of

MR. STEVEN BENGER: 1@ havea't as vati Loen zlils
to reach a stipulation on that hanauriting,

MR, CELRNO: The Dapartmcnt would Teserve tho
richt to modify its offer of nreaf upcn ascartoining whnt
the nollfication -- what the mazgiaal nctation at tha nop
of the page iz, and who wzz the author of 14,

MR, STEVIN BEQ;ER: Egousa: re, <ovr U

MR, CIARNO: I madz an error in zaviu

(54 |
%
o
‘v

pagination on that documzni. It should be 95 threonsgh 9.
It does not modify the cffwer of »roof, lhovever.

Tkhe Department would offar as NI 408 o one~
page document nputbared 208:5%G.

MR. STEVDU BERSER: May I have an offex?

MR, CAARNO: The asame offer ag is in ing
precediag documasnt.

The Department was oifzsr as 0J 415 ¢ wwlei-
page documant nurbared 297224 *hcough 223,

MR. STEVEN BERGER: HMay I have an offex?

MR, CHARNC: Ve would make the szane oifeor =g
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with the preceding document and add as wich ras-cot o
this document that it demonstrates competicicn Sewasn
Ohio Edison and the municipal systen outside le Cicy of
Niles.

Further, that the territorial provision =r si.e
allocation provision is used not only to aliminacc
competition for specific customers, but asz a dovice o
block future expansion by the city svstem, and that chis
is not an inadver<ent use, but a coniamplatzd usca of
the restrictive agreement by Ohic ©dison.

The individual pages fo DJ 410 ar~ 207224,
207225, 207232, 207233, 206227, which is illegible, arnd
for which the Department will place in the record a Lyred
page,and 207228,

MR. STEVEN BERGER: I take it that pages 20722
and 233 are nonetheless to thz best of the Department'e
knowledge the documents that were attached %o this ezhili«?

MR, CEARNO: They are to the best of :the
Department's knowledge, and we would be happy wo accert
any advice to the contrary since we would hava no cthar
reascon for putting them together.

The Department would discard the na: page
218602.

The Department would offer as DJ 411 Zor

identification a one-page documant numbercd 218531.
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MR. STEVEI! BERGER: May I hove an ofliux?

to show %Zhe ongoing operation of that agresmons.

The Deparirenc would offzr -- tho depaviuzac
wouid cffer as DJ 412 for Zdentificatzion a wwe-page
docunent numbared 218574 tchrough 583,

MR. STEVEN PIRCER: May I nave an olfzz?

MR. CHARNO: The esame offer as the nretallin:

0

docuent, in addition to showing that in hic
pernigcion is granted to Niiag to cerve a vustciorx in
exchange Zor a futra right of Chio Edizen to puxchase
axisting distributioa facilities belenging =c the CL g

of Niles.

The Departwent would charactoriza thic ac o wus
exchange agreenent.

The Department would oiffar &s 27 J13 fox
identification a three-page document numbered 11000,
211529, and 218S02.

MR. STEVEM BBRGER: liay I have an Qlfox’?

MR, CHARNO: The Deparitmant would offer DJF 413
for identification as showing the allocation asreunzit OO
previously described, its operation, ond swenifically

with respect o =his document, its zpplicaiien o an

™
w
(O]
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industrial customar.

MR. STEVEN BERGER: Ccuid I g=2% & gentomand

from tlie Depz2rtment as to tie Hasis for teall ving hat

Wi
(93]
n

4 213582 is attachad to the lettar dated Jus:s 2, 1971,

:; identified as Department of Justime Tocusesnt No. 211352572

S : MR, CHARNO: I think ¢the basis for cur atizaciling
1

7@ them is the last sentenca of the first paragrana ol the
!

initial. sheet of the lettar.
If vou would prefer %o have oiffercd separately

and wouldn't complain that the docuzant is iroouplote. wa

in | would be happy to do it that war.
12 ; MR. STEVEN BERGER: I think that wculd Lo
13Ei better procedure since thers i3 no indication ir =
i
,_?g letter that that letter i3 an attachazanc.
15 i MR. CHARNG: In which letter?
(G % I believe that very clearly oa tho liso: vaz-
17 t of DJ 413, which is a letter from Mr, RBixlcr %o MNr.

Rt 0lds of June 3, 1371, it states:

"Also attaclked is a copy of ny'replf tr 2.
Burgess,"

The third page --

MR. STEVEN BERGER: You are correct; I'n

“©

|

i

|

i sorry. I didn't see that statoment. You cre correct.
! MR. CHARNO: The Department would offer asz o7
|

{

414 for identificaticn a one-pace do~umant numnered 2182063,
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MR, STEVEN 3ERGER: Mayv I have an oifex?
R. CHARMO: We resarve our rignt to azcond

the offer of prcoi if regquosied to do son ugona 3qcuring 2
stipulation on the material ia the upeer richt-liand
corner of the lettor.

We would presently cifer this document to chow
a policy of sxchanging customers ox trading custiners
which existed between Nilss and Chio Edison.

We belicve subjcct to confirmacion on

stipulation that the uprer right-hand coxner is an

A

instruction from Mr. Zirmerman, corporace olficer, ©o
Mr. Bixler, division manager, setting forth ccruany
company as to the usual practice of tradiug

customers with municipal systema as of 1871,

MR. STEVEN BERGER: lir, Chairman, I do
understand, do I not, that as to 21l docunents thet
have been red-lined before the red-line ruls was
establiched, thet the Board is disregarding aayv zod-
lining whatsoever on documents of thrac pugss or lag;, =“as

that although it might have been battar for -- 2

o
e
L}

available to us 28 an alternative 4f e desira o

Q
o
.

ot g
wa can gubmit cl. \n ceopiegs of the docutent wicthout anv
of the red-lining, not nacescarily for this Becaxd, bn:
for purposes of tha record?

CEAIRMAN RIGLER: Well, if you intund to



ar?

submit clean copies, you should do so prior to 4hs
closing of the reccrd of this Beard. We have indizated
that we will consider the zntire <ocument and not nse
the red-~lined portions foir documents thrsme rages o7
less.

You dc have that assurance.

MR. CHADINO: 'he Department would offzyr as N 415

=4

dentification a one-pace documeni numbarsd 213613,
Mk. STEVEY BERGER: May I have an offer?
MR, CHARNO: DJ 415 is coffered by the Depars ant

to show an awareness by Chic Bdiscn of Niles’

7]

anticipated requirement of 133 kV service as ea:lv as =il-
19639.

We would further use this document to damonstrate
that 138 kV service is helpful to assist them In sem™ing
iarge industrial loads, and further we would offar =iis
document to prove that in the context of these discussions --
I'm sorry, scratch the last part,

That is the entire cifer.

The Departmen: woulé offer az DJ 41€ “or

o

identification a two-page cdocument numbered 218143 c614.

o1
.y

MR.STEVEN BERGER: C:'. I have an offer?
MR. CHARNO: The Department would offzr DBJ 410
for identification to prove the time of the mecting at woieh

Niles first obtained initial tentative cost ficuras,
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although .nccmpiate, for 1328 k7 za

We would ofZar ¢iiis doounms
ggain that 138 XV sasrvice is huipful
industrial leads and would shsy zhas
Chio Edisou made represzatatisn thas
voltage discount would bz availaria,

Tha Departmant would offar
page documant numpored 18508 thycuh

MR, STEVEN ZITCIR; 1y I

MR. CEARNC: e offes £2
identical with the prioz document and
since it is a ¢€raft of the miutar «n
in the prior docunent. And whicss 1o

is execluded in thes: ninuts:s, exeol

minuies that

4 P LS.

Ve woulcd offer i: ZJor the

discussions referred 4o zherain
alleocation botween Wiles and 2.Lic
We would furthar offar
in support of the propositica that
high voltage cervice to -e ¢of caoun
City of Niles. And that it was in

discussions that a 5 percen

was digcussed.
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- S - - » - gug < g - " b —- s &
INeIication a Lwo=npage coounene mutbared 218

MR, SMBYVEN SLRCGEX:

MR, CEARND: We oflexr this foxr the wpnolzs

Oiiic Edison of the request contalaed therein. 2 zsiziLilie

Lor mors spscific cost figuras corceiping 1338 I g2 ioa,

The Depsrimsnt weuld offcy as DI 219 “or

&8 e &b G X s » K ey B sidavcke o i) 3 2 L
identification a two-page decument numbered 2,83
e
L9995
- v Savs 5. % awe F, 3
MR. STEVEX BERGER: May 2 have an of %42
D

MR, CHAR The Darartment wovld eilor :
£22 identificatios to prove thet

-

twiles informing the City %hat Shio Ndisen hkai v, - F

£ile or resale to a municipal at 128 kv faspiza o
azistancae of such 2 rate for servica &0 roiail &ulas 5

We further oifer tha Jdocun._..t %c pzove .
Ohic Edison did met intend to file zuch & rata u...
the municipal system was r2ady or nearly ro2dy o &
service thereundar.

We furiher offer the documant £0 sooy =20

wi:ataver zricr indicaticn of 2 5 percent disscuns o~—- ial

have bean made by Ohic Edison, that that wis no looo--
the cas2, and we direct the Zoa.d'e a2¢i-pntion to w.e

specific discussion of irdustrial dirceunt ra:ies ans
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end 29

the statement by Ohio Idison that, "In viaw of taz
fact, and in view of the differznces and sarvic>
characteristics betwean the industrial c¢iazs 2rd t©

municipal resale class, dewtailed studiez *-il

to determine the appropriate level of and desion Ir

for municipal resale service at 12§ kv."

bt
o
2
™

(O R
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Tiis ccming some thrz2a yeare afitar uh:» inizlal

kncvledge of iaterest of the City in sesvring 133 7

service, and some time af4zer the disoussions o 130 K
service with the City, as indizeted Dy the pziex exhiblts.

The Cepartment would cifer a3z DU~424y f£ow iianuifiie
cation a two-page document nuwdercd 218600 through <7,

MR. STEVZN BSRCEER:. May I have zn o0iffzz?

MR, CHAI?0¢ This docurmecat consiitultes 2 nomorsncda:
of a meeting, We would cffer it vy demonsirata thol Calr
Edison was requesied at this mseting te providz o= 203
data necessary for Nilas Lo procésd with its plans to

receive pawer at 132 kv.

it

We offer it further Lo demonstratz
City's utility superintendeut indi catad that 2 zowld
not raceive Council approval to securse such sev ic2, wad
all its ranificat. cns witheut first making a compioto

eccnomic analysia, and that such presentation zoull bha maes

(x‘
i
e
<

11

nly after all costs were ascertain~d by itas
offer it to prove tﬁat, notwithstanding thes2 £x00s bhaino
in front of Chio Edison, th: Cempany respendad thzt “hav
were not in a position vo review the coordinati .
betwzen Niles' gystem andéd Chio Zdisca's systam 2t thas Zims,
vie wou.d offar as DJ=¢21 for identiFicatie-,
a two-page document numbered 218313=189,

HR. STEVEN BERGER: May ¥ hewe an olifcr?
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MR. CHARNO: We would cffer DJ-421 for ilenciiication
to show that, in addition to rzcue:sts amde by Niles
for 138 kv rate and service, Cuyahcga Falls resquosted sush
service and that the letter which ccmprises IJ-421 Zer
identification summarizes 2and rocapitulates pravious
conversations tht Ohio Edison had had with resgeczt te thosa
requests and this docuemnt furtier refuses *o f£ille such o
rate or to give the individual secking a rate anv
indication of what that rate micht be or tho comnponenc:e
of that rate.

The Department would offer as DJ-—422 for
identification a three-page document numberasd 22C224 ar~
220223,

MR. STEVEN BERGER: May we have an ofi2x?

MR. CHARNC: We would offer DJ=-422 for
identification, in support of our allegaticn that Chio
Edison would purchase Norwalk's generating units only if
Norwalk would also sell Ca.> Edison its diastribution
system,

That is, we would offer it to prove that Chio
Edison is willing to acquire certai facilities, in crczr
to secure a retail customer, but would not purchase zhoc:
facilities to acquire a wholesale customer whe would

remain in competition with it.



arl

MP. CERXNC: Thea Deparimant wounld oiifar ¢
- - » - . s . - P Yoy -
422 foxr identification a multi-puge éucu Ve -
- - i - e e
25668, I'm zorrv. I weald li o wisezrd &2

Ke would like to discard tha nomxt cingls

We would offar as DI 423 for identification ¢
one-page decument nunberel 25762,

MR, STEVEN BERGER: I woulid likxe an offcr.

MR, CHARND: This docuzent demonstritss thinc

Ohio Ldison competed here or in thz circumstanczs

.
W

.
-

’.!-

o

described in thisz document for a zirglz snac

cusioxer.,

program for an unspecified pariod ¢f time to acauive

Norwaii system.

The Devarttent would discarxd 28753,

The Departwent would offar a3z D7 42/ fo-
identification a cne-gage document ruombercd 25740,

MR, STEVEN DERPGER: !lay I have ea oiar”

MR. CER2M0: Tha Daparaneat wouvlsd o~fder D7 12

for identification in su-rsrit of the proucsiticn Shace
Ohio Ediscn was willingy %0 secrsily dund thz sfforss of
those individuals whe scught zr acguisziticn of monicizel

systeme by Ohio Bdiscn.
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The Department would discard 25731,

CHAIRMAN RIGLER: Wait 2 minuga.

MR, STEVEN BERGER: You are offering that
gceparately, 257617

MR. CHARNO: No, I said I was discarding ic.

CHAIRMAN RIGLER: Wait a minute. I:=n'% this zn
attachment, or if not an attachment, isn't that ¢<he
reference in Department Exhibit 424?

MR. CHARNO: We think it is, but we avre not sura
If you would like tc attach it there, that is fine. W

had no way to attach it. We had not previonsiy listed

it

We will put it in or neot, as the Applican®s
see fit.

MR. STEVEN BERGER: Did you recaivs the decurent
attached?

MR. CHARNO: No, as far as w=2 xnovw, we did noct.

CHAIRMAN RIGLER: I'm having a lit%lz txeoudl:
with 424 also.

MR, STEVEN BERGER: I mignt note that tre
Department's designation of this document in their list
cf documents designated lists it as a letter Irom &, J.
Coran, from Roger Waite, with attachments. In the cciamy
it wis page number 12, indicating 12 pages.

Perhaps it was a mispriat, and shculd have 23

W
w
1
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two pages.
Nonetheless, it is scat2d as an atcazchment.

end 31
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CHATRMAN RIGLZER: 1I'm hoving difficulty fiading
out what is wrong with OChio Z2disoa putting cut P¥ ralaazaz
g P B

extollingythe virtues of its sale of industrizl vewer,

MR, CHARNO: I don't trink Mr, Waite is an sxnloye

oif Chio Edison. He ia a citizen of the town. He is asking
him to fund hiec efforts at an acguisition.

MR, STEVEN BERCER: I am spacifically rnot
addressing myself to any of the offaxs hexe, bui siuca you
have focused in on this docun.ut, In partiéular, at this
point I belicve the offer 213> stated semathing cbou:
this being done seciretly and nefaricusly, with _he
implication of it being nafariour in some vay.

I don't think this docurent is wrcbhative of
that,

CHAIRMAN RIGLER: I might agrec.

The only reason I'm digcussing it prior to the
attempt to introduca it intcevidenca is to cive tie
Department ny preliminary feeliing, bacause I thini: their
series addressed to the same subject matter, and that may
be useful to the Deopartment to know %tha Board’s
preliminary thoughts at this time,

MR, CHARNO: The Departzaent woulid diccard 31664,

CHAIRMAN RIGLER: Do you want it marhad or
withdrawn?

MR. CHARNO: Discarded, 21664, 2nd also
discard 25714 and 25693 through 703?
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11

MR. STEVEN BERGER: Maybe we can go hoct to
424. I don't know what we did with the attached lotias
I indicated that it was part of the Department's
designation that the letter had an attachmant.

MR, CHARNO: The Department initiallv so
designated, and we have heen unable to detarmine thas
there was an attachment. We had t. .o gueszwork in the
beginning, because things were not stapled togsthar,

We had to search to discover what went with

what.

This may not have been attached o it, but it i=s
indicated in there,

I will do it whatever way ig convenieni for
anyone else,

MR. STEVEN BERGER: Let's make it an attacamer:.

MR. CHARNO: PFine.

So 424 would be a two-page document nwberad

2576U through 61,
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MR, CHARNO: ‘The Denarbuent vourld Surk-s:
dizcard 21398 and 237686 throvgh 7L,
MR, CHARNQ: Tha Deparbmaernc woule aliss :
425 s onco=-page exhibit numbered 21836,
WP, S8TEVEN BERGER: May 1 hove on oilewr oI e
MR, CHARND: Thers ig & stizsulution ii zaoizbtors

the copies which s2rg 3-15-71, diccat2d o .
Martin by Pat ¥Warren, Mr. Goran's ccerevalv.

The Department: would offar 425 foz iosnelili

[ ¥

tion to snow Ohio Edison's almozt ingeizabareQus 2evsnsos

Oof Morwalk's search f£or alternativa zc0wrgasr ¢F smilk rov

<t
i

and vie would offer it further Zor the astatgmeat

{
3

contained in the second raragraph which was sude in the

context of this communication tc te represeatativs Jor
the towa of Nerwalk.

I would offer this docuvpent for he inltsrnal
circulation indicated on the face of tha locwnizni.
Mr. Spetrino, and did we reach a stipualation cu 237, .
Zinmerman, a corpcrate coificer,

MER. STEVEN! 3ERGER: Yec.

MR, CHARNO: Ve would offer ag LJ 427 for

identification a one~page document rumbsred 5722, note 2

]

stipulation that the haadwritten not

»d " o . -
blCZ‘; e DRw O

r

the nage.

¥h

Zimmerman has been cut off *ha top ©

.....
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CHAIRMAN RIGLER: Want ¢9 read into the reccwd
the handwrititen note a4 the boztom ol tiie page:

MR, CHRARNO: Krogh, V=rI=u-c=n, aant Lo
Columbus 3-17-71 to talk to Buckeve per ANLG, 2nd it
is signed RGZ, 3-18-71.

CHAIRMAN RIGLER: Whe iz Axg?

MR, CHARNO: Anthony Goran, wne ie the division
manager c¢f Chio Ediscn.

The Departaent would olfasr as DJ 427 for
identification a one-page document numbered 213235, Ve
have not yet been abls td reach agreement as e tha port-ion
in the upper richt corner.

Nobedy has a peri=acilv legible copy. Tha
<uvthor is being checked with as t9 the statemwent that is
contained up there.

Wa would olwiously offer it for that statencuw
as well as the priocr offers.

The Department would offer 2g 2J 4206 for ldz-
tification a three=-page document numbered 213205 througi.
303, and would note the inicials on the second pac2 are
those of A. N. Goran, per stipulation.

MR. STEVEN BERGER: May I have an offer ol proof?

MR, CHMARHO: This Qocument is offcred for tae

incidents reported at a meeting which is dececribel n

J-

the document, specifically discussion of wholesale servica
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2.4

to Norwalk, the l0-year term of the contract, "nd ithe

request for parallel operacicn and OE's response o

that regusast.

The Deprartment would discard 22592 «<lhrough 5.

The Department wculd ¢ffar ag DJ 42¢ for
identification a one-page docunent numbared 21646,

CHAITMAN RIGLZR: What 1s tha number?

MR. STEVEX BERCER: May I nhave an ofiex?

MR. CHARYNO: The Department would olfer hiic
document to show a 137! statement of pesition Ly Ohio
FEdison to Norwalk.

It is an extension of ita sarliesr position.
Hure the company told the city that it would nevsr Luy
the generating plant if it was shut drwn. This effacti
precludcs a system which wants to maintain caplial ov
gain any degrsee of indepsrdence from Lecoming 2 who
sale customer and requires him 0o be a retail custorer.

We have a stipulation that this document was
wrictean by J, F. Doerine, D-o=-e-r-i-n-g.

The Department would offec as DJ 430 a ona-
Page document numbered 11652.

MR. STEVEN BERGER: Offer?

MR. CHARNO: The Department would sf{er this
document to prove that Uhio CLdisen's respense to the

! -
ich was chronicle:

7

request for parallel operacion wi
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end 34

memorandum refarrad to pravicusly, was ths :ight v Lha
City of Nerwalk to he a ralfus 1.

The Department would cffer as UJ 431 for
identification a three-~page docurment numbered 22367, 22-81, an?

22563.

CHA(RMAN RIGLE®- Hola on,



™

arl MR. CHARNO Let me note first vve 4
an attached cory of Mr. Krouagh's of Mareh 15, 1271.

)
by

And we would be happy tc supplemant this exhibit

acdding that if the Applicants car
the

er note “hat tha

We would furthe
page 225461 which ra2ads, "CGainee.ille

stipulation o:

handwrittan notaticn on
la‘ed %o be tha nota-

FLA must interconnection,” was stip
tien --

MR. STEVEN BERGER There is no stipulation on
that document. We are s:till checking it. We have narrowed
it down to two individuals.

Sorry

MR, AIUVALASIT: We mniaundsvstcoed.
MR. CHAZNO Wa would offer this dccurens
together with a ulation to show that Dhioc Edison

recognized a legal oblication at “his p

J
[
0
P
t
Q
=
ns
v

connect with the City of lorwalk.
The Department would discard 22587.
as DT 432 a two-rige

The Depariment wculd oifer

numbered 22552, 22560.

document
May I have an oifer of proof?

MR. STEVEN BERGER:
The Departrmenc weould off

not regax<

ar it e

MR. CHARNO:

identification to show that Ohio Ediscn Jid
itself as having previously refused on 197. the
Citv of Norwalk's request for parallel opsratioi.
as DJ 433 for

t..
ffex

The Department would
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end 15

identification a four-pace dccumert: nunbereu 285637
through €9C.

MR. STEVEN BERGER: Dffex?

e e e o e e B B e e e e e e s B e s ke
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) MR. CHARNO: 7Thz Cepartmaat would offarx |
536 .
2 DJ-433 for "dantificaticn, as indicating the rereated rafusal
Lwl i
3 of Chio Edison to ouy caly genaratinc unics Lelonging o the !
4i} City without being able %o purchase the remaindar of the
3 | systam.
3 Wwould further offer tha docurent for Ohio Zdiscn’s
7 | statement that,in responue o a question,they had Ra
95 {nformation available on the compary’s policy
Qii ragarding wheeling.
10 1 Purther offer the document teo prove that rhay ‘
i i refused to supply the City with the company 'z inveator E
i
,3:; of the Citv asystem, that the company refused Lo ceonsicar i
!Ji; parallel operation at the time ¢f the document «= at '
,5: he time of the mestling chronicied in the docwrenc.
|
15 j Finally, to prove that Norwalk comaunicated
fi with Buckee in the summer of 1970 and this fact was
cormunicated to Chio Edison, ;
CHAIRMAN RIGER: I hava a questicn or two or chis
'i document which begin on page 25689,
My copy is a little blurry, but the sacond ;
_,,; notation appears to be ®"Duncan,® is that correct?
s @ MR. CHARNO: Yes, siy, if you are talking 5
23 S atout the speakers.

CHAIRMJWN RIGLER: Yes. That raference

- —

reads, "It is also unfortunate that we ware not in this

thing earlier. He asked if we had «arritorial agu2ewmantis

. S ——
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srecifically with Chio" == and chen a word I oan't rene ==
*eold hiim net to cur kncwledge.®

MR. CHARNO: The word you caninot resdé, L
pelieve, is tha three capital lctrers, *A. 0,67

We have a standing stipulation that tcha=
atands for Mr. Goraa.

CHATRMAN RIGLER: Wazt is the Departmont®s oflar
with respect to whee he is in this? In other woiris who
the parties ara? It must De more-than Mr. Duacan in that
context .

Mr, CHARNO: Mr. Dancar appearad at the

meeting in Nozwalk, which is spelled out in the first

CHAIPMAN RIGLER: Who was making the :eprcs:n?u:ion'

that Ohio Power had no territorial atreementz, ¥ gathsr,
with Ohic Ediscn. Would these be the two parxties?

MR. CHARNO: Yes, sir. That was an emploves cf

ohio Edison that was making that representation 0 Mr. Puncan. |

Wwe do not of fer that statement for the truth
of the statement, but simply that it was made,'

MR. CHARNO: The Dapartmen: would ofiar =2
rnJ=-434 for identification a threee-page dooument namberad

25684 through €86.
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arl MR. STEVEN BERGFR: Offer of procf?
MY, CHARNC: Same offer as the prior document.
CHE\IRMAN RICLER: What is the differance Letueen
the two?
MR, CHARNO: We Lelieve they wers notes
taken by different individuais.
The first is lMr. Doerinc’'s nwtes alenz, and
the second is a combined memorardum from three individuals.,
CHAIRW % RIGLER: Are their pames stipulated:
MR, STEVEN 2ERGER: Are their names stipulated?
CHAIRMAN RIGLER: Yes, the authors of tnese
{wo cocuments.
MR, CHARMO: They are indicated on the docunents,
on th first page of each document.

CHAIRMAN RIGLER: All ricnt.

Uy}

MR. CHARNO: he Departnent would offer as DU
435 for identification a one-page cocumer:t nuabered 21873,

MR, STEVEN BIRGER: Ofler?

MR, CHARNO: The Department weculd offar
tnis document to show that Chio Ddiscn believed that it
needed to support a radial line in order tn efficiently
serve the City of Norwalk and that even when that line
was supported, they might still have fluctuarions and noed
correction eguipment, and in orcer %to rrovide {irm service,

they would need scmething mcre than a dual feed
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interconnaction and cconstructicn of additiencl “rans-

mizsion.

i

Tae Department would offer o3 7 426 Lor

ion a two-paga dccument numberszd

f‘c
(9
o
- |
ﬁ
[N
i
F-
(¢]
[
Y

MR. STEVEN DERCER: Offer of proot?

MR, CHARNC: We wculd offer this dosument as
evidence for the proposition tha: Chio Fower neicher wichazd
to sell power to the Town of Norwalk or to acquire e
facilities belonging to the Tewn of Norwalk.

we would further oifer it Sor the kaowledoe of
these by Ohio Edigon,

The Depar<ment would wichdraw 25742,

We would further withdraw 22632 through €42.

We would further withdiraw 215527 through 3%.

Tha last one in the sequenca is 631,

CHAIRMAMN RIGLER: They all appear t2 ke the
same, agueation and answers.

MR, CHARNOC: VYes.

The Derartient would cffer as 0J 43

742,

wvi

document numbered 25730 through 2
The Department would oifer PJ 437 for identilica-

tion, te establish the overall cempetitive sitvetion in

2
-,
:,:
oo
L]
C
ba
o
™
ot
(n

1970 between the City of Noxrwalk, the Ohic

including the comparison o0f tieir rataes.
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We further offer iv for the Jdescription of
the physical facilities of the Morwali, systzn as ¢ thav

date.

)

[

{

we offer it for the fact that Ohic Power'
rates az that time were less than Jhic Edison’sz rates, &aa
we would offer it for the values of interconnections which
are set forth therein.

Ve no%te in passing the godfather's invelvement
in the middle of Chio.

MR, GREENSLADE: I would like tc have thac
remar!: s=ricken, please.

CHAIRMAN RIGLER

It will be.

MR, CHARNC: The Department would offer a

u
f

438 for identification a one-page dccument nuipered 25175,
MR. STEVE. BERi:ER: 0Offer cof proof, plezse.
MR. CHARNO: This document indicates llcawellX 3
search for alterrative courses of bulk rowver and ty wiewin

this document in conjunction with anoither, we can estan .l

e

the meetings referred to in this Jdecument as occurred in
1871.

We offer it for the discussion of parallel
operation.

MR. STEVEH{ BLRGER: Your Honor, pverhaps I gan
get a clarification in order to detemiiine for ny om

preparacion objecting to the documants, and in warms
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of the preparation I must mnake.

So the Board knows 1I'm not ongacing in a

.

offer

&)

nuisance aci.ivitv, the reason for askiang foxr w

e*

proof in regard to each document that the Tepavtmoent iz
introcucing, it is my understanding from earliar colloguy
I had with the Chairman in regard to offers cf yproof, taat

ked Ffor, whateaver

w

to the extent that an offer of proof is a
is8 contained in that oflexr is mutually exclusive to svery-
thing else when the time comes fcr purposesz of submitting

findings and conciusions.
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It is my understanding, in eifect, than if

ezach and cvary

o]

1 can't ask for an offer of procf as t

document, that I was really prajudicing wmy cliert in

terms of ultimate findings and conclucions, and wazt may or

may = e done at that time by the Departuent of Justicc
v by the Staff or by the City, whcever it may re, with

regard to documents that were going to be affzcting my

1s that a correct uncerstandine, that Lf T ao
asx fo: an offer of proof, it can be used for any purncs:
at +he time of findings and conclusions, but if T <o
as% for ar offer of proof, it 1s limited to that offer of
proof, and at the time of findings and conclusicas cthay
go beyond the offer?

CAATPMAN RIGLER: For the correct statement o
ene Board's ruling, we would do batter to refer hact €0
racher lengtay transcript discussion,at the coaclusion of
which, the Yoar? indicated how it intended to traat
unsponsc red dncurents, subject to offer c¢f precof. and 1
think it weuld be helpful to have that reference in Iro:

us, Lefore we engave in any discussions relating tu

MR STEVEN BZRGER: My other problem is this

asxini for that, of course, in asking for cifers of proeot

39 to each and every do.ument == we hava a lot of doquma

- ANn

“qa

% 9

3

-~
~

n



<838

!

LS

w

F

A

10

1

12

13

g S

SERT)

and I raise it at this peoint, because I want

¢ 3 2
=0 s_;‘.: Yo

Bocaud,

n

gome clarification and direction Irca

I have mixed emotionz mbout doing that., Iz
gives the Department & chance to zspouse itc owa thacry
of the case, as to what it weculd be doing in Iindings and
conclusions and what have you.

As to things stated in the offers cf prool In
terms of trying to give the Board a prospectiva as to
what the doucment is abcut and arguing the connacting
links necessary for the Board to understand it when the
time comes for me to formulate objactions. i it iacirmeat
on me, as to 2ach and every ofier of proof éhat is made by
the Departmant to say, I hcpe the Poard uqderstands thas tnati
is argument and not part of the ofier and, if I'm not .
objec:ing to it, that scmehow I'm going to be held to a
stipulation of it.

CHAIRMAN RIGLER: ‘he Degpartnent's coffers ars
understocd to be in the nature of wiat they contenu tha
evidence reflectoed in that document should be talten to prove.

MR. STEVEN ésxszm' My failure =~

CHAIRMAN RIGLER: Obwviously, cthar parties

have the right to challenga tha: contention.
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arl

MR, STEVEN BERGER: My failure to ohjieci to

o

offer of proof c 3 with it what ramifications, if 2
Do vou see My problem?
CHAIRMAN RIGLER: I'a not sures I dc, but I'n

thinking for a minute about vour guestion.

Your failure to object might result in tha

dd
o)
H

documents being admitted into cvidence and we would con

ri

the content of the document as it supports the offer o
proof in arriving at our findings of fact tc the extent

that those findings are relevant to an iszue in controv.

e
&
S

It might be Uiat for scme of the documents w:
never refer to them in our cpinicn at all. They mav be of

marginal relevance.

But in the absence of an ohiecticn, wa could

O
o
-y

take the document under consideration as evidence in supl
of the point set forth in the oifer cf proof.

MR, CHARNO: Do you reach tha samuz peoint
when you overrule an objection?

CHAIRMAN RIGLER: Yes.

MR, CHARNO: The Department would offer as
DJ 439 for identification a two-page document --

MR. STEVEN BERGER: On 438, I would note
that we dou't even know -~ I know the Departmant, whan
there is a 2 in front of their number, that means to them

that they got that out of our files. I have no reaucon
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to doubt that at this point in time. I have no idea

where that document came frzcim. We are invastigating ic

and try g to find out, but I don't kaow how authered it, and
I can't be of any greatar assistance at this point in

time on the guestion of authentication of the documeant.

MR. CHARNO: Tha Department would cifer &s
DJ 439 for identification a two~page documant nurkerad
215560 and 61.

We note that the handwritten nocation handed
to JRW on 8-11-72, JRW being J. R. White, ver stipulaticu,
was written by Francis McGovern, an attornay for Qhio
Edicson.

MR. STEVEN BERGZP: Can I have an offer cf
proof on this document?

I note this is an NRC exhibit already, znd I
take it the Department has a separate reason for
introducing the document as part of ite case?

MR, CHARNO: The existence of the handurition
notation, ves. This being the reguest by the WIOE that
Ohio Edison wheel power among other things.

The Depar+ment would offer as DJ 4420 for
identification a six-page set of handwritten notes
numbered 22487 through 4922.

MR. STEVEM BERGER: Can we get an offerx?

MR. CHARNO: We wouldé first like to note thae
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stipulation that these are the notes of ir. C. W.
Frederickson, general supervisor of systems creratioanz
at the time of the document being erecutsd.

We would offer DJ 440 for identification Lo
show that Ohio Edison refused WCOZ's member participation
in any specific generating units not axcluding the ones
that are the subject of this procaaeding, and that Mo, J. 2.
White stated that Ohio Edison was ot geing to let WCCE
pick and choose among units.

We offer thic document to prove that Mr,

White elimin;ied from considerzticn WCOZ's request tha%
Ohio Edison{;tovida wheeling aarvices.

?BAIRMAN RIGLER: My problea iz that ia m2py
places this' is illegible.

kR. STEVEN BERGER: We are attemptine +to
provide a better covy of this, Your Honor.

CHAIRMAN RICLER: If you can't, it may be
necessary to agree upcn a retypel versioan of thcse
handwritten notes.

MR. CHARNO: I hope the Applizants have a2 heiter
copy since they have desigrated it as an exhibi: and
hopefully have the original.

The Department would coffer as DJ 441 for
identification a one-page documen%, a legible coprv of wiich

has been passed out. It was supplied by Ohio Eiison,and

S —
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therefors has our number 218661 written in pancil on
the document.

CHAIRMAN RIGLER: I need tc know whzt is the
date.

MR. CHARNO: May 16, 196S.

MR. STEVEN BERGER: Wa will stipulate o tha:
date.

MR. STEVEN BERGER: Mr. Chairman, with rzgaxd
to our earliar discusasions about offers of prooi, aad
what I regard to be scmewhat of a Hebkson's choice in
making a request for an offer of proof, I refer the Board
to colloguy that took place on transcript pages 4€617-A
and 4618,

CEAIRMAN RIGLER: Referring to the colleguys
particularly at lines 21 through 25 on 26187

MR, STEVEN BERGER: Yes, directly, Your loac:,;
and indirectly that which led up to it on the prior pacs: I
mentioned. It was in that coniext.

CHAIRMAN KIGLER: I believe that is conegiatent
with our discussion of a few minutes ago.

MR. STEVEN BER'ER: I believe it is, too, anl

it does present that prcblem f{or counsel ag deciding

whether to ask for an offer of proof or not ask for on >ffer

of proof, does it not?

e — ———— - —————_"
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CHAIRMAN RIGLER: I don'’t ncw. If vou tell
me you have a problem I will accept your werd ycu

have a prcblem,

I'm not going to go arcund with you oa it, ho.aver.

MR, STEVEN BERGER: If I dom‘t have a problen,

I would iike to know it, and the only parson I can get t-at

from is the Chairman.

CHAIRMAN RIGLER: I’m not sure wa are trackince <each

other,

MR. STEVEN BERGER: I'm saving if I cdon't ask fo

offer of proof, then the Department of Justice c2ts the
opportunity to use the document for whatever prcbative
value it thinks it has.

CHAIRMAN RIGLER: It is subject tc a red-line
rule and moreover, most of these, I think, are fairly
self-evident in terms of what the -~€fer of proef would bc

I will agree that there is 3 certain judgment

factor cailed for by Counsel in deciding when tc

ask for the offer of prcof, but I'm not cverly csympathetis

to that problem, because I think, in most cases, it is

quite apparent,

r an
|
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MR. STEVEN BERGER: And the Eoard doc23 racoghni’e
the problem on tha other side, waen on2 dces ask
for an offer of prcof.
CHAIRMZN RIGLER: No.
MR. STEVES BERGER: You den't, To the axtant
I don't object to the offer, it comstltutes on my part on
agreaement that the document has prebative value?
CHAIRMAN RIGLER: I den't telilow that. You ar:
free to attack the weight of any evidence tc be derived
from that documenz.
MR, STEVEN BERGER: Fine, thank ven, vour Honuz,
MR. CEARNO: The cdepartment would cfizy as
=442 for identification a one-pags document numbered 213500
and note that the author of the document as indicatad bv
the initials in the lower left-hand cormer, is stipulate.
to bs "C.B. Olds," O-l-d=s, division ménaga: of the comp:ay.
MR, STEVEN BERGCER: One second.
MR. CHARNO: The Department would discard
218627 and would o 'far as Do-443, 2 four-page docunLot
numbered 218623 through 626.
MR. STEVEN BERGER: I would like an offar cn "aac.
MR, CHARNO: The Department would oficr
DJ=443 to establish the following facte: ths barriers .
entry into generation which exist for a small municipzl

system, which would be op.erating isclated and without tho
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benefits of coordinated cneraticn and develcpment. The
fact that in the context of a 1965 attempt to discourage
formulation cof a municipally-cwned generating systom, Chio
Edison is able to offer a specific high voltage disccunt
rate, whereas, years later, without that inducensnt, it is
unable to offer the availability or even the améunt ci such
rate.

The Departmant would offer aa DI=444, a two-page
document , number 217168 through 69,

The autho" is indicated on it.

MR, STEVEN BERGER: Could I have an cffer.

MR. CHARNO: The Department would offer this
document in support of its contenticn that Ohic Edisocon
had a continving interest in an ongoing program cf acquizition
of utilities and note that this utility, the acquisition
of which was under consideration, would be a wholesale
custamer of yet another utility, another municipal
utility located within Ohio Edison's service arca,

The department would discard 218820 through 826 and

218804 through 806.
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The Department would coffer DJ 445 ior
identification, a two-page doculent numbered 205053
through 866,

MR. STEVEN BERGER: 1 would like an offer on 445,
please.

MR. CHARNO: The Deparimant would olfer DJ 415
tc demonstrate that in 1971, resresentatives of the
Hiram Electric System were exploriny the avsilability ol
bulk power alternatives from Ohio Edizcn and thatc they
had axplored specifically or questicned specifically
witl. regard to the three numbered itams, appearziny on the
firast page of the document.

We would offer it for the absence of a respouse
by Ohio Elison on parallel operaticn, and for :he
indications contained thercin that the City would praier
to retain its gereration if possiivle, and maintain some
degree of independence.

The Departmeant would offer a3 DJ 445 for

identification a two-page document numbered 20506l and 20568353,

MR. STEVEN BERGER: Can I have the offer of
proof?

MR, CHARNO: %he offer would be the same az the
prior docunent, absent the portion conesraing parallel
operation.

He offer as DJ 447 foxr identificaticn a 3I7-p2ge

i
:
i
!
!
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!
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document numbered 22226 through I61l.

I'm sorry, 282.

MR. STEVEN BERGER: May I have an cffer?

MR. CHARNO: The Department would =ffer DJ 447
for identification as the rasponse to DJ 44§ ©o prove toat
Ohio Edison was openly critical of wihclasale power service
as an alternative at that point in time, and offer it to
show Hiram's need for greater carecity to attrauct indus’cy.

We would offer it to show Ohic Edison’s
presence in competition for industrial customers, and
wve would offar it to shiow that the wholesrle saxrvice
alternative as of that date conteoinad an alloeantion
clauge which we have allegaed to be illagal.

We would digcard 206799.

We would offer as DJ 448 a one-page docunant
nuanbered 206216,

The Department would offer thisz as evidence of
1958 and 1963 and 1971 offers for the Hiram
Electrical Systen.

The Department would offer as DJ 449 a tvo-
page document numberad 213851.

MR. STEVEN BERGER: I would like an offer on
that.

MR. CHARNO: The Department would olfer this to

snow the existence of an allocation agreenent which vas

A S S < -
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the forerunner of that which is pregently in evidence in
this case between Wadsworth Municipal Svatenm and Ohio
Sdison.

And these are coffered for thz preof of taaz
proposition that these allocation clauses did not sowing
into being in 1565, but preexistad that time.

We would lika to make an cifer of proo? with
fespect %o three documents presentiy in ovidence, or wc
can offer the documents separately. Thay are NPC
exhibits.

CHAIRMAN RIGLER: Are thase documents that -ame
in through a witness?

MR. CHARID: No, they came in subisct to offcrs
of procof.

CHAIRMAN RIGLER: The Departnent's offcr is
mor= extensive than tha Staff's offer?

MR. CHAPNO: At this point I can say definie-ly
that it is different.

The Department would like to maka -~

MR, STEVEN BERGER: Excuse me, Your doncr.

I'm not nitpicking here or ¢rying to Xkezp from the Boar.
cifers of proof with regard to documents unaecessarily.

I have a vague reccllaction that when an offsr

of proof was made by “he Staff at one peint ia time, and the

Department wae unsatisfied with it, vou indicated that
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the Department would have ¢0 make their offer of preol

with it, I thought at that time.
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543 ' ! Maybe I'm incorrect, and you said that is up ©o you!
|
i to do, whanever you put on yeur case., I don't recall, but I
2

3 know this m. ter came up with regard to Staff meking an ctfer
4 or proof and J stice making an offer of preof as to the came
5 document, and the timing of it.

S . MR. CHARNO: I believec the correct stztement of

7 what you said is we could either make an offar of vroof or

€ we could reintroduce the documant as part of our case.

9 I'm not trying to aveid that. I will bs happy

10 to reintroduce a duplicative decument, if that ic neccssary. ;
1 I thought it would maﬁo a cleaner rxeccrd.

12 | MR, STEVEN BERGER: Do you have a citation

13 | page where the problem arose?

14| MR. CHARNC: No.

355 CHAIRMAN RIGLER: Unless cne of the partics shows
16 the Board that it would be inconsisten with an zarlier

ruling, we will permit the Dapartment to enlarge upon

the uffer of prove, by rslating it to a previousiy~-

1< % introduced Staff documant.

2C “ MR. CHARNO: With respect to NRC Exhibit 38, the
Department would make the following offer: that the .
document supports the Cepartment®s allegation cof unlawful .
allocation agreements between Chioc Edison and its municlpal

24 wholesala custoners.

25 % Specifically this document concernz tiae
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agreement between Chio Edison and Waedsworth and a diascuscion
of customer exchanges pursuant tc the allocation =zgrezsrert
contained in their wholesale power contract.

The Capartment would make the follewing olifer
of proof with respect to NRC Exhlibit 36, that ths documeri
demonstrates a request to serve a new customer, in fact,

a series of new customers --

MR. STEVEN BERGER: Could yocu idantify the

@ocument more for us? I don't have the NRC exhibiis wich

me .

.

MR. CHARNO: NRC=36 is DJ internal numbar 2183646,
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MR. CHARNO: We would use the documznt to
prove the operation and implementati.n the territorial --
the customer allocation agreement contained in the
wholesale power contract between Wadsworth and Ohio 32d! :on.

We would make the following offer with
respect to NRC 37; that this document demonstrates *he
existence and operaticn of the allocation agrezment con-
tained in the wholesale power agreement between Wadswvor:h
and Chic Edison.

MR. STEVEN BERGER: Your Honor, &s to all three

offers of proof, and I know Mr. Charno is not trying to mis- '

lead the Board in any way =-- no date was put on the who.e-

!

]
|
|
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sale power contract in question and the effective deate of it.

Mr. Charno and I have earlier agreed to agre:>
upon =-- and you can correct me if I am wrong, Mr.

Charno =-- the date upon the wholesale power contract wh:ch
you do make reference to in your offers of prcof on NRC
36, 37, 38 will be stipulated on.

That is the date that the provisions you
allege to be restrictive went out of the wholesale
arrangement betwaen the parties.

MR. CHARNO: That is not my understanding. 'y
understanding is that they went out somewhere in '73.

To the degree that I indicated that we arec

asserting that these exhibits prove the operation of a

{
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contract which is ia effect todey, I miszpoka.
{Tha decuments refavrad e
wara narked DJ Exhiblic
4032 through 242 fox
idzntificaticn,.)
CHAIRMAN RIGLER: A1l right, I think we can
rezume on Tueeday morning at 2:30.
(Whereupon, at 4340 vm., the hearing wos
adjourned, to rxeconvens &t 9:20 a.n.,

Tuesday, March 2, 1976,}



