NUCLEAR REGULATORY COMMISSION
Resuiatory Dockat File

IN THE MATTER OF:

TOLENO EDISON COMPANY and

CLEVELAND ELECTRIC ILLUMINATING Nocket 'los.

cn, 50=346A
50=500A

(Davis~Besse Nuclear Power 50=501A

Station, Units 1, 2 and 3)

and
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the Matter of:

As herctofore noted with the

4479
UNITEDR STLATES OF AMERIC]
NUCLEAR REGULATORY COMMISIION
- - e e e e - e e e e e e e e e - - - -:'
: Docket Nos,

TOLEDO EDISON COMPANY and $ 50«=346A

CLEVELAND ELECTRIC ILLIMINATIMNG CN, : 50«3500A

] 5C«S01N
(Davis-Besse '"luclzar Power Stztion, :
Units 1, 2 and 2) :
and :

: E0=440R

CLEVELAND FELECTRIC ILLUMINATING CO. : 50=441A
(Perry Nuclear Power Plant, $
Units 1 and 2) s

- e e e o o o e e e o e e e e wm s e = =Y

‘‘onday, 39 Pebruarxry 1376
Hearing in the above-entitclad matcer vas reconvened,

pursuant to adjournrent, at %:30 a, n,,

Mr. Douglas Riqgler, Chairman
Mr. John Frysiak, !lember
Mr. Ivan Smith, Memher

APPEARANCES ¢

ééizcion of:

fo

ALAN P, BUCHMARN,Bsquire, Squire, Sandars and

Dempsey, Cleveland, Chic, on kehall of Clevaland

Electriec Illuminating Cemponvy.

r Hearing Room

ing, “Marvland
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EXHIBITS: IDELTIPICI2I0N EVILINCE
———— . P

DJ-15 4080 4080
(DJ 15-302)

DJ-16 4087
(DJ 15-283)

DJ-17 4930 4038
(DJ 15-311)

DJ-18 409¢ 0338
{(DJ 15-311)

DJ-19 (DJ15-312)

DJ-20 (DJ15-313)

DJ-21(DJl* =314)

DJ-12(DJ15-315) N

DI-23(DJ15-216) A

DI-24 (Do} 5-317) \
1137

DJ-25(DJ15-318) /

DJ~-26(DJ15-312)

DJ-27(DJ15~320)

DJ-28 (DJ15-321)

DJI-29(DJI15-322)

DJ-30(DJ15-323)

DC=31(DJ1S5-324)
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EXHIBITS:
DJ-32(DJ13-3235}
DJ=33({DJ15-326)
LJ-34(DJ15-327
DJ=35(CJ15-5.8)
DJ-BS(DJISfJZ?)
ﬂJ-B?(DJ15-350)
DJ-38{DJ15-331)
DJ=-32(DJ15-~332)
DJI=-40({DJ15~333)
DJ-41(DJ1l5~234)
DJ-42(DJ15~335)
DJ-43(DJ15-236)
BJ~44(DJ15-310)
BJ=-45{DJ15=-341)
DJ=-46(DJ15-342)
DJ-47(DJ15-343)
DJ-48(DJ15-344)
DJ~42 (DJ15~-345)
DJ-50({DJ15-346)
DJ-51(DJ15-347)
DI-52(DJi5~348)
DJ~53{DJ15~349!
DJ-54 {DJ15~350)

DJI=55{DJ15=-351)/
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EXHIBITS: IDENTIVICATI

—

EVICENCE
AL LS

DJ- 6(DJ15-352)

DJ-S?(DJlS-BSB}\\

DJ+58 (DI15-354) g

DJ-59 (DJL15-355)

DI-60 (DJ15-356)

DJ-61 (DI15-357) \
DJ-62(DI15-356)

DJ-63 (DI15-366) \ \

DI-64 (DI15-367) \
DJ-55(DJ15-368)

DI-66 (DIL15-395)

DI-67 (DTL15-404) Y 2137
DJ-68 (DJ15-405) /’
DI~69 (DIL5-405-A) //
DI=70(DI15~406)

DI-71(DI15-414)

DJ-72(DI15-420) //
DJ-73 (DI15-421) //
DI-74 (DIL5-422) /
DI-75(DJL5-423)

DJ=76 (DIL5-424)

DI-77(DI300269)

DJ-78 (DJ30338 thru -340)

/
0J=79(DJ300337) /

[ TN —————
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EXHIBITS: IDENTIFICATICH

EVIDENCE

DJ-80(DJ300258 thru
300280)

DJ-81(DJ300415)
DJ-82(DJ300181)
DJ~83(DJ303068)

DJ-84(DJ17000008 thru
17000010)

DJ-85(DJ17000011)

DJ-86(DJ301927 thru
301929)

DJ-87(DJ301926)

PJ~-88(DJ301976)

e

\.r
{4
w
~d

DJ-59(DJ30L9EC)
DJ-90(DJ301981)
DJ-9%1(DJ301538)
DJ-52(DJ301071)
DJ-33(DJ302084 thru -88)
DJ~-34 (DJ300678)
DJ-95(DJ302735)
DJ-96 (DJ306552)
DJ-97 (DJ305068)
DJ-98 (DJ3C3114)
DJ~99(DJ302767)

DJ-100(DJ3052768)
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EXH:BITS:

DJ-101(DJ300453 thru
300460)

DJ=-102{DJ3055€62% thru
305571)

DJ-103({DJ308686)

DJ-104 (DJ300583 thru
300585)

0J-105(DJ302731 thru
302733)

DJ-106 (DJ305060C thru
3050€1)

DJ=107(DJ17000072)

DJ=108{Butz affidavit and
attachments, 1-22-73)

DU-109{DJ302031)
DJ-110(DJ302026)
DJ-111(DJ302014)
DI-112 (DJ302021)
DJ-113(DJ302013)
DJ-114 (DJ302012)
DJ-115({DJ302011)
DJ-116({DJ302030)
DJ-117 (DJ30201C)
DI-118(DJ302017 thru //
302019)
DJ-119(DJ302009)
DJ-120(DJ302020)

DJ-121(DJ302015 thra /
3020186) 4

/

——
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EXHIBITS: IDERTITICRTION

DJ-122(DJ302023)
0J-123(DJ302008)
DJ-124 (DJ302006)

DJ-125(1..302027 thru
302028)

DJ-126(D7302025)
DJ-127(DJ302022) \\
DJ-128(DJ202022) X

DJ-129(DJ302124) \\

D7-130(DJ205058 thru
305059)

DJ-131(DJ308726 thru X
308727) e

DJ-132(DJI307581 thru //
307634)

DJ=-132(DJ3076875 thxu
307712)

DJ~-134(DJ307634 thru
307675)

DJ-135{/nledo Edison Answers
tc Interrogatories by
DOJ)

DI-136(DJ311945)

DJ-137 (Duposition of JAnes
E. Sullivan)

DJ~-138(DJ307713 thru
307717)

DJ=-139(DJ3C0115¢CS5,
30011508)

DJ~-140(DJ3C5929,
305%30)

ZVID

LR B ]
dvei'wan
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EXHIBITS: IDENTIPXCATION

DJ-141(DJ305¢28)
DJ-142(DJ306015)
DJ~143(DJ305926)
DJ~-144(DJ305927)

DJ-145(DJ30010C thru
30012)

DJ~146 (DI30011715)
DJ-147(DJ30011722)
DJ-148 (DJ30011735)
DI-149 (DJ14000067)
DJ-150(DJ30011797)
DJ-151(DJ30011801) -

bJ-152(DJ302486 thzru
-302505)

DJ~-153(DJ300500 thru
3¢0521)

DJ~-154(DJ305762)

DJ-155(DJ205763 tbru
305771) 4

DJ-156(DCJ30011784,
30011735)

DJ-157(DJ30011733)

DJ~118(DJ30011789 thru
30011792)

DJ=159(DJ310900 thru
310906)

DI-160(DJ3092636 thru
309640)

2471-F

EVIDZINC
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EXHIBITS: IDEUTIFICATICN

DJ-161 (DI309754 thru’
309760)  \

DJ-162(DJ310955 thru
3109753)

DI-163(DI310667 thru \
310669)

DJ~164 (D3310674 thou
310685)

DJ-165(D.:210686 thru \
310692)

DJ~166 (DJ30011018 thru
30011080)

DI-1€7 (Diquasne Light
Angwers to
Interrcgatorizs and
Document requests) Y &

s
-
-~

DJ=-1€8(DJ1L18559) //
DJ-169(DJ118561,118562)
DJ-170(DJ118563, 118564)
DJ-171(DJ118565, 112566)
DJ-172(DJ115380, 115381) /
DJ-173(DJ115382)

DJ-174(DJ1183567, 118568)

DU-175(DJ118550 thru
118554)

DJ-176(DJ118548, 118549)

4471-G

EVIDENCE
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Mr. Charac?

MR. REYNCLDS: Mr, Chaiiman, I weuld like Lo iatre
duce to the 2oard Mr. Allen P?. Buckmar, i was with Sqguire,
sanders & Dempsay 2nd will be reaopresanting CEI in zue
proceeding £from now on, Or, &t jagst ilor a pericd of ting.

One cther prei:minary mattar I would like to
raise with the Board a2t chis tima, the discovery raguasts taat
were served on all of the Apdicarnts have bsen cemplzned aad,

truthfully, to the fullest =xtent vessibl

.
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{
£
f
j
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knowladse that the Applicants had at the tivme.

Certainly that i3 tiue to my s2cisfaction.

In preparing dor the Lepartrent's casaz during
this past break, and in fact cnly in tha last sevaral dovs,

it has come to my attsnticn for th
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attenticn of those whom I cocriinatec ¢ha dizcovary wita,
that there are some files in the cocmpany's possession which
could be labeled archive files or older filas wliich had nos
peen reviewed and which it now appears contaein scun
information that would bLe responsive to the disesvary request.
I~ is not yet cl2ar to me hov muca inforametion we
are talking about or the full exzent of che problem. I
was out in Uhio the last courle of days of last rosk *:ving to

gat all of the informacicor I czald and I ar now convincad

RSV ——————
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mrl3 1 I hava Leen in Chdic zrving to get Lo ths
battom of the giluation 8o thest I can wivice tha Board aad

the other partiss as guichly oz poseible wnab i is.
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I dc not hava 21) of thue dezails in my scsseasicon,

feel comfortable at this Junceure Lryvisg no give bitns and

e

pieces anéd putting tocether “ro wheis situation until

now the full scors.

-

I will make a dillcent ¢ for: if I enn get Thursdav

)

9 off and since Friday and Mondey eve cren datas, ko txy to

10 be in a pesition to ccwe in or Tuesday to adwvis

(¢}
0]
rl
Iy
\"
8
o
ln
O
L2

1 the situation.

12 MR, CHARMD: Mr. Rs

molds had previcusly reyuastced

Thursday as a frae dav w.zhous sxplainisng cae meascny that

-

i3

P eye—

neccssitatad his regues:.

e
—
-
-

S0 we have done sche preliminary checiing wisa our

o ————_

o a— e —

witnesses., We have a serious problen ia giac Mz, allaan,

15

- e ea——

1 who was scheduled for Thurszdoy is golnc iasc =he hagpital
' ig || next weak and we are not sure hew long ha will 22 in, ox

exactly what the problem will be.

oy
L
-

E If wa can reschadule him -- w2 haven't Leen uble
f 21 tc contact him ~-- for ¥Wednasdar --

: 2 CHAIRMAN RIGLER: TWhat weuld hanpgen if wa mes

i 23 ! this Thurslay and took next fuvesday as Lie a2dditicual fres

day?

25 ‘H MRe CHABNC: That would b2 a qels Jor the

< -

S TIPSR ——
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that I am gouing %0 need some rimse

detarmine tha exzenc

waich discevery, resro
been as c¢
T would lika ko ask

?":‘ -

if

-~

Charnec, we coul

of this week, aadé gincae

and Monday ig a
time I would be in a position by
and fully advise the Roard as =<
which has just ccwme to xy atian

che other parties.

I woulse pnat azk €or =
it was essential, .f 1 did not
we cculd, perhaps, avoid what o

the hearing.

-

CHAIRMMN RIGLER

holiday, I bellev

Lirg

Ehink by

tharwisa

compPINiLsg

- - v, -
=9 |VALINE C
SEMLESLL ava N

mplete as we thought chey uere.

sxoble

alac to advizo

if T ¢id soc thin
deing it this way
gtuld be = delxy

P

archive files thac vou first learaed asouz?

MR. REYNCLEE:

b

.

how many companies are involiven,

and it cculd well be all &

ciye
tmay b2 l2ss than a.l ef
the astention of

me for the firzst tine

T TS ENNERErRNRENe., - - -

AL not

whe coordi
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the comnanies.
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severzl czvs,
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ihe problem --
. atcantion and
disgovarr with

anc

“
J



mind

T TS - R

[

10

1"

12

'8

17

13

4475

— o

Department zubstancially.

e ———

CHAIRMEY RIGLE . :
in the sonsecutive Itring of 4a

Ys You gy yew

MR. REYNOLDS:

I nead the corsecuiive siring of

i Thursday would be preferazle €:r a2 numher of reascas, which
4

go more t©o scheduling and meetings and talking o

and so on, than the followingo '“uesday would hLe.

- —— o
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CHAIRMAN RIGLIER: I Jnazice2 has a prodliem

with a witness who has a date ¢ ba in the hespital, rmavhe

-
»
.
.-

we will have to a3 ou o6 73 Ehat andd

Let's thisk about Siat over thoe scen hour,

TFf you do have a wiingss goizng iatsc the hospit
T think it mav be preferable to gat aim ocut of the way th
€iret weak hefore h2 aqoes in,

MR, LPB8SYs: I!ir. Chairman. the Stafé also heas &

coupla of matters. We have distribuisd znd {dentified as

CEl and Ohlo Power, dated Mavce: 21, 1562, This would be
surplement 3 ¢t¢ Staf? Tuhi ir 174 wvhigh hae boun gasaived
inte avidenca.

For corpleteness we ask tha: it Lo inciudad as
part of Staff Document 174.

In addition %0 that ==

CHAIRMAN RYIGLERt OStaff Decument cor 34%=ff Exhibir?

MR, LESSY: Staff BExhibitc 174,
Secondly,the Board askad that e inguire acz te
the Chapter 4906 of che Chigc Coade which wasg refereanced in

My, Mozer's teztirmony and which was raczived iate evidenc

(2

caff Sxnhibit liumber 204,

L[]

which was identi€ied as

Our checihing the Ohio Code indicatezr that it i

1]
ot
it
-

the current ceopy of the uta,

ta

has LUesn raceived. This

<

b

My record incdicnte

o~

.
»

<]

R —



I'" — RSN L ——— B e — ~_au_ iogy e T E— -

bw2 i

2

“»

D

10

|
|
|
} 2
| 13
P
; 14
,
|
!
; i
17
18

19

21

w
-

was aubject to cur stetament *hat L¢ wag a worrach zony

of the atatute and wa
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dote o
el 'S o e

al AR ek - . [, »
in adaitien S Shag;

' matters, such as thog,

Ao 2o 7 v T I LTS VR g— 2i=and -
Wat &t an apurepristas timy auriayg

8 break in tha Depzriment's cira, I wauld Lake anovisr

Pavnoldats statusnant that there

In liagnt of Mr.

- I - le  Ueo,
1 den't wank %e

l may be additional documents producad,

at thosa,
CEAIRMAN RIGLER: Ths* is undferstancdadle,

Any other pralirminaxry matters®

iNO responsa,.)

- ——— > —— e A+

Is the Dapartment raady teo progsasl?
MR, CEARMN): It is, My. Chairman.

e weuld iike to begin cur crse by the

intreduction of a suletantial naier of vasvinsorad
documentary exhibies.,
‘ We would like tessrsy for identificvation as

Exhibit DJ=-1%, a document identificd oz PO

Sunkar 11 with

——

DJ Number 15=272,

T will stats inizially that this first groun of

documents is talen direczly frim the filss of the Pedaral

e s e
.

Power Commicgion and wera ecpiad thars,

five minutas to ciear go, That iz all we have u this tirae.

formally

rest our ~ase in ahiaf until wa have had opportualcy o lock

——— v < ¢ a——— . V4|

. e

. —

S vRpSEpys—
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MR, CHARECG: AS DO=15 e would lita to offer
for identification cn its facs ac Conguner Powzr PPC RBacs

Schzedule Humber 12. D7 Number 15-227.

for these to icdentiiy each of the pizca: ¢f zaca of thaese
€ilings, For example, it coculd ta Conzuwrer's f£iling cocatains

different material from different Zates and shonld we make
those appendicosg?

CHAIRMAR RIGLER: I note tiah yau have kindly
provided the Board with actebcoss in which these aprear
to be serially indexed. Do the other partziss havae a
ccmparable f£iliae?

YR, CHARNO: We have tham in the sszme order
but not in notebocks.

CHAIRMAN RIGLER: Would thoe other wartles?

0‘4

Exhibit 16 conaisting of Deparctment of Jusiica Dogimant
Nunmber 15-203 contain the same numbar of pages in the same
order a3z they are in the Board’s noichooks?

M“R. CHARNO: Yes,

CHAI™AN RICLZR: In that cage U 33@¢ 30 raasne?
to take the time of all of the parties to iduatify each
page separate

MR. REYNOLDSG: {e% ma ask at tha gutsnt
it straight what the procasdure is going %z be?
Mr. Charno incend Lo identify > u a2y zrd neva in on masse

a number of docurmennts? How ar: wo qoiag o &4 e If

W

. ——— e ————— |

et s e S <+
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do that it will result in sore cconfusion,

ha objections to gom2 and nct o othars.

ought to mayce get the precedur2 soraid
how we ar=2 cpervating.

CHAIRMAN RIGLER: Al right.
introduce them into evidsnce
1f there is a problem wifth a particular

single it out.

since

nink

new,

Q.

30

dootment,

Otherwisa, we won’t have ¢ go

3 - - il be
SELNT sarndas encs <o

e

of senarately dism

MR. REYWOLDS Fine.

through

oy -

e

MR, CHARNO: In thzt casz2 wa would 1ilx

into evidence DJ=-15.

CHAIRMAN RIGLER: tagrin

i

be admitted.

MR. REYNCLDES: I mciia the conzinci

on behalf ¢f all of the Applicants, 2xcept th

Flectriec Illuminating Comganv and Duguesi

CHAXIRMAY RIGLER: You are maXx

on behalf of ail Applicants, rotui

ME, REBYNOLDS: Sure. Absolu:

CHAIPMALRIGIER: Th

dv

and it will be received inte =vi.oncs

X FBE 2n
histanding

ing tha

.
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there may
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(ha decupan: refaired €O

R

I8 Maricd SadNIoNL Di=~2i5
P [ P T et e e
for lcenzirticatitn ALl
< - 2 ‘
wa3d recel]va ia avigancs.?

MR, REYNOLDS: May T zak whelh. o wa o=
whether this is coming in as n uasponscred dosunent and,
i{if so, whether we could have an offer of proof 23 to the
unsponsered docum:nis har the Dapartnent i3 ¢Oing o
introduce in thiz fasiiion

MR. CHARNO: Mr. Craixman ==

CHAIRMAN RINLER: Clan vou du faal

MR, éHARHO: Couléd T note t.:t thes documents do

have the pertinent portions identiied at lsast with vrespecct
to the first saveral wvolunes, Toa Gocouments o003
FPC £ilings which are either coatracts betvaen e Apnllicanis

or between the Applicants and cthars, ouhs whelzssale

customers.

r

<

.
o
(%]

document, and we will do so if it is falc nscodsary.
CHAIRMAN RIGLZR: Lo the dogimenis sontained
in volume one, for example, have some
with resrect to the Pepartent 5 <
concinuing series of cemtrac:iz, all &2 whica aze in e

D +° . <y Lo
cf nrosd with regpazt £33 each

game vein, it seems an offzr

L
(
‘

sne individuallly would neediazs
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would satisiy our purpssa at this time,

MR, REYIOLDS: IXIf he counld so2cXk %29 ong2 and

refer back tc that a3 an offar of preof that wenlld work LG,
MR, CHARNC: With resuvesct Lo =13, tnis gontract

is being intrcduced as =vidence of %thz woarkin, relation~
shipz of members cf the CIMPCC group winn a2ach ovher,
with respect =0 ==
Cis

2 e ¥ * - & . Ao - - -~ Yy -
IRMAM RIALER: un thzt, do you ean tha

-
P

implementaticn of the CaRCC agreensnt? “rulid thai be
fncorporatad within your cffex?

MR, CHARNO: Thact would,

CHAIPMAN RIGLER: Or did vou ma2an thelr

%, . e
. T o s
FOM @ Geetsh

e

working relationship, abseat and agpact
agreawant?

MR, CHARNO: Thelr working relatlonsnip;
including the CRPCO aarearen., as indieate
the exhibit.

MR, REYNOLDS: I don’t intend to guarsal with
each offer of proof, but I think w2 ougut to cet it straight,

The document a3 T read it is not in 2l leet today.
I'm nct sure as I understced “he offar o proel whag

Mr. Charnc was focusing on “hen.

- ———
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MR. CHARNGC: 1I'm not surz that I uinderstnc:

4

0
3
\
‘.
'

i - 3 3 §
| nature of Counsel’s odbijzection.

g 4482
}
!

- weziiing relationship of tha Acplicancs. wertainly past
3 ) -
4 sontractual relatienshins and present contractusl

5 relationsnios are all contribo4ing facters 2o that werking

o

‘ ralacionship

7 | We sre not trving to crystalllize a ssgmant of

3 the relaticnship amona CAPCO merbers in ime, Ve arsz
iooking at it bazically vrior o and sinse the formation
0 of CAPCO, and how the companiecs hove deslt with each othar
' thrcocugh that period.

That is the context in which hz oféfar or wraof
12

e v

was made.

13
e i CHAIRMAN RIGLER: 18 is rocsivad ints zidence
'3 at this time.

ES3 6

17 !

ig

I
r

th

I S e A R
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Mo
baan

YA mEETmt 1 e o.fer “hisy
.- b e s e - - e - b

« LHARNO: Ve wou
in qeneral support ¢i thae Cepayrcmant’s alicoetion OF &
territerial alloecation auresament batwaen Tolede Edisoa 2nd
Consumers Power Comgany. This docwrent wcing c©o the
contractual rslationshis pbstwsen a custgnar ¢f Jonsumers
Pocwer and Concumers itse:l.

MR. REYNOLOS: Mr, {hoirman if we couid have a
minutes. Wa have not scen this gocumant untkil this meining.,
We will have to take a faow miasutas 2o review 1%,

If you will wait a faw minvees, we will resrond
at that point.,

MR, RLEE: e, Chaiman, Teledo Ziison objscts
to this document on the crounds chat it has s relovany
to this prcceeding. It is strictly a uailateral contrach
bhetween Consuners Power and one OL ios cuztona2xrs, it Qoes
rot in anv wav invoive the Toledo Idison Ccapany. It is noc
a party and is not menticonaed,

It, thereiore, shou.id not bhe introdueszc as an
exhibit in this proceeding.

MR. CHARNG: The Departuentc is intscducing the

document as circumstantial evicence in svwrpost of tha

The indicataed porticns on tha zhizd paga stais

i

that Consuner:, rec

fets the ereray thaot i+ «wil

under this coatract to sald

[
V]
-
e
.
1
id
£
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which would, of ccursa, be consopant with 2 tarziterial
allegation aareszment bestween Consuners serving irs Michican,
and Toledo Ediscn servina in Ohie, zince the bordar botwen
their service area is a stat2 \lae betwaer Michivan and Ohio.

CHAIRMAN RIGLEL: Whare dons it yeaestrict the
companv to saies within tlie STate of

MR, CHARNC: I must have misspeken.

The contract coes nNot cestrict whe ccmpany t2 sal
within the STate of Michigan, but restricts the energy to hLe
sold under the contract to "Usa by the custamer Izv the
operation of all of the customer’': elactric distribution
svstems located in the State of ¥.chigan,”’

S0 that under this cencract the sustounar,
Southeastern Michigan Rural Electric Ceocperative could not
utilize that energy in the Stale ¢f Chio avan “houwh it has
facilities located in the Statz of Chio.

CHAIRVAN RIGLER: Deoas it?

MR. CHARNO: VYe3, it does.

Pursuant to other contracts, the two halves of

this utility system arz oreratad in isolation

Feo

CHAIRMAN RIGLER: D> vou intenc

onnest with

s

=C

(4]

-

document or documents which woald supzort Liae osnclusion that

there is acreement he2tween Consumars 2owzyr und Telade Edisen
which allocates territorics to thosa respas:iJz cumcanies?

MR. CHARND: Yes, w2 co

S

roil each other,
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at tre beginning of cur exhibite,

MR, REYMOLDS: OCn belalf ol Applicants, I want

On the face of this cccment it coull b2 that the
provision he is refarring to is in there pecauss Consuners
was, at that tine, fighting tae id2a of bazins undze FPC
jurisdiction and ogerating only within 2 state, and cnuld nave
absolutely no relaticnship or relevance vhatscever o tae
assertion that he is making.

I think to the extent the Department wanci Lo
introduce Jocuments which, ¢ca =zhelr face, are relevant &0
that allegation, that is a different satier,

If we are coming in on an unsponscred basis with
this kind of material, then I <hinl it has toc come in with
a witness and we have to have coppertuniiv te explorse tully
what the nature is ¢f the document and what the roal inmpert
is.

I think there are certainly ciffarent exp
for the red-maried provision egqually plausidla,

On this basis, it seems this a2 decumont is
not one that should come in uncpensoread. “4r, 2aikler informad
me the cocument itself i3 incomplete in thacv it doas not
contain the transmittal iev:ier in regard tc thz juriasdictional

regervation which would indicate mors sucporc for thz statenenc
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- ? - ”~ . - -
that I made chian for the stazenant LY. [P e L, 3 Says

the f£iling is made subliect to taz jurizdictional Tagzervation
contained ir the triansmitital leteer o the Foderen Power
Commission dated Feaurunary 2, 1987,

To redline a paragrazh and then rake the Xkind of

argumen: tizt has been mada, and gev it i3 on an ungponcored

basis, is inappron-iate.

[

If he

"

as other doswuments that go te this, ve &an
deal with them at that time. But he cannct bootustrep this n on
that basis.

MR. CHARNO: This i¢ the scaplete tarif Tilsd.
We are unaware of and do not have a copy ¢f the letier
referred to, but wa will =zupply it if i¢ iz necassarv e
cemplete the exhibit,

We do not concend certainly that tha anly sossinis
inference which may be drawn {rcm the indicated leaguzncs
is the one tlat we urge “ha Eoazd :o draw.

But we believe the acthenticity of the domaent
is demonartrated uvroon its face «wrd that it comes withila tae
exceptions to the hearsav rula provided in tie Paderral Rualas
of Evidence, and that it shoulc b2 admi:aible. 2Ana tasi
Applicants' objection to i1: should oo ts tha vaizshz, or
certainly is not relevant until the conclnzica of Jur zasa
at which point they could movz to strila.

T - ot L f ob T 3 I - + 9 " N 1™ S =y %
CHAIPMAN RIGLZEK: 2T W9 ITaa AU, dke =OETNO; 13
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defer receiving it into evilderce

At tas
to introductien of

tais time. subjsat
othar dccuments which would supzort the
offer of proof at which timwe vou may _ensw

- Wi S
Rnarikzd DIi=l:
MR, CEARNQC:

The Departmcnt wenld
evidence as Exhibit ~-~ cifer Inx

A'.d (3.4 o t > f ':..7
DJ-17, adocumzant identified as

n as Exhidbit
Chioc Edison Counanvy, PPC

rate schedule No. 14, which bmars Dapartment of Jusiica

identificat 2n numbter DJ-15-310,

The Departmant offe2:s this con

wtract bLetwaen Chlo
Edison and a rural elesctric cooperaciva

its
3ervice area in supgort ¢f the conrse of
other briefs,

tiiat Ohio ZEdicon has had restcraintz upon
alienation included in its wholasale soniracss
and 4

MR.

STEVEN BERGER:

May I have & memzni.,
Mr. Chairman.

CHAIRMAN RIGLER: 0ff the record.
(Discussion off tha record.)
MR. STEVEN BIERGE

R: I will
Chairman.

o

Mr.

aael o

4 RChient,

HR. CHARNO: Ia addition, 21l =f tho a2 contractual
nat2rials were covercd in the request oy adaics
tha rat2s schadules.

F PR e——
MR, STEVE: BERCSR:

Your Honor,



objection %o the admission of
MR. REYUEGLDS:

the othar Applizants.
CHAIRMAX RIGLER:

ruled and Departmen: of Justi

into evidence.

and rzceived

MR. CHARNC:

tion as Exhibit DJ~-18,

P

Chic Edison Company, I"'PC Rate

the 1dentification numbesr DJ=1%

this document is identical with trat

MR. STEVIN BERGZR:

this

Q
w

The Department
docunoent bearing

. 5
Scheculis

cciuters.,

1]
it

Continuning obiex

2LIAYS

::O'
"311.

The ofte

or

h

Your Honer, &8

in

s
» ] v e
SV LAR/NC2 .

Septemter 5 filing bv the Cepartmant of Justice, thare

was ccntained in that filiag a

"prior to 1973, 2hio Ediscon an¥.

wholesale power contracts with

allocated customers in territor

competition Letween itselif and

I haven't

i
4’
i
2
7

entirety, but it was ay recollection hars

Edison and the cooperatiye- as

char

To]

e, pale

rsed prevision

- \ )
municipal svat

-e3 theraby re
the municipal

t“he cdooument Chuouch

2N 8
T S
Sw oom
i 1<
P -~
NS N e
Qe 8 o

44¢€s8

§o 5o oty 3 1 g P
SexCS VA9

~ .y . Te g
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in exigtence prior to the Buckey arcangenens osming into

axistenca.

MR, CHARMO: The coopsrative conliracts azs no
longer in effa2ct. Thecse 13 another ralaticashin bhatween

Ohic EBdison and the cocparatize svsteoms ordenin 222 wetall
service area which is dire:;ﬁv anéer attack bv tn=
Departrent and was on2 oi thz specific allevaticons.,

It is within the context of not unly ita wnolesale

contracts, but the relationships within the cooporacive svstans

within its arez that we would offer this dnoument as indicative
of {its overall long-tarm course of conlust.
MR, STEVEXN BERGER: Your %icior; in light el tche

fact that the Buckave arsangeaent supsrseded tag whoalssale
relationships betweaen Chio Edisen and the ~ooperstiveds

in its area, and in light of the fact thot it wes not contained
in tha September 5 filing, I would like to btave daclud2i in

Mr. Charno's »>ffer of prcof, if I mavy ragusst ic, bow it is
that the existenca of such provisicns in contracts dating

back prior teo 1966 which have been suserzedsa by n2w

contracts with a different power suppliar Zn sone way

o
bo
£
.

impact upon the issues inthig vrccss
MR, CHEARNO: We wecu.< ba hapdy to Juxnisn thre s¢
part of our oifer of proci,
The Departmen: ‘s a.leginag that the conuxacst sabtwaen

1. S e 2 s L - : o . e - < & " - . -
the cooparative Sv¥3tals 1, Chio Zdisca’' 8 4¥eld and Taglr Sowes
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suppliers ccntains a restrictisa upen thaeir rizils of

Vi

power in competition with Ohio Zdison, ard & that restriction
is also contaired in a ecactract o wnhnich Ohuio Stisun is perty

under which Chio BEdison

zrovides for tkhe delivary of <hae
power to the cocperatives.

The nature cf that restricticn, a2z I said, iz cne
that prevents the cocverative systows with ecoupecing wich

Ohio Edison at wholesale,

We find the identical effect of z rasztrictiv

o

aargement in the exhibit presently being ollgrad in tha

i

these contrscts prevent tha cocperztiva gvaotems who, pricr o
1970 wore being supplied dirszelsy by Oulce flizon, Irecm
competing witih Chic Ediscn at “rhelesale,

CHAIRMAN RIGLZER: Ale ycou saving that the
Buckeye agreement continues Ln affect rzorraints Ivem

predacesa2cor contracts with individual secnerativesn?

MR, CHARNO: Effectiv

o
¥
<
©
2
-
=
e
“
e
.
"
-

CHAIRMAN RIGLER: Wna: wae the datae of the
Buckeye contract?
MR, CHARNC: I bheli2ve the Buckevse contract was

in 1968, gqenerally, but tha cocaperatives in Chio fdiseca's

area did not ba2gin tc be supplied by Buckey: until

-
©
e
s

approximately August of 1370. And thizse conoraatis v
effect until that cime.

= TN n T S R 5. a8 »s yonde & &
CHAIRMAN RIGLER: Taess contirzets Daling Soiuiraces
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sinilar to Department Ixhibic 18, zrd fhey rare in effget

)
“J
.

'
-

(

-

.
[ 2]
)

4
!

by |
o

in whole or in part in the inbtomvsl

MR. CHARNO: 3cui2 of chses oo Dast as fay a2 :he

O
o
a
+

o
s
-
s

.

=
ﬂ

but thev wore all in eifect, [ bs

ves,

F

e s . -
sz avidence

9
N,

We woulld oifer rhess addisions

-

of the intent cf Ohio Ediscn . in particisad

ik
(ke
5

W) in Lie Duskave

arrangem=nt,

acreenent superseded CRECE TP NIQIERL2 L0 Loras of

Mr. Charno tryving to escalilish gcre conmnection hasziesn Shs
provisions in those wholec=zala contrases ard the SRpEr e g
Buckeve arrangement. I thiak :he offar of *iis Sacucant
sufiers somewhat from i@ sive preslam as the serliar ono
offered by ths Cepartmen: in rogavd =0 tha rel-: ionzship hetwas
Consuniers ard a custsuesr of (onsumars in valatien o Toisds.

I think there is a problem of sorncction.

i

wrge
the Beard to defer on these as well wntil such cennestion oan
b2 established in ragard to whe earlier vacluesa.s coniraces
between the ccoperativsa 2and Chic Idiszon and conuecting ic
up in scme way tc the inclusion in £h: Duskeva gorirames oo
such a similar provisien allaced Lv tha Dojarsment Lo ha

anticompetitiva,

) ) "? Ty e T v T - - o twarie - am &, - - -
IAIRMAN RIGLIER: I think Mo ZJirre zoar: of vous



mnl0
objection goes to the waight, and with rassact o the

second, I do see a distinciicn Lgtween a docuwrant vhich
doesn't on its face nention th: Renlisant companies and one
which specifically is a contract entorsd lInate Lv Ohle Edisen,
one of the Applicants,

vie will rececive £J Exhikit 12 incts zvicenca a:z this
time, overruling the continuing obiaction which I assume you
are on vour fest to makae, Mr. Ravnolds.

MR. REYNOLDS: I ar on ay foet vo make the
continuing chjection.

O whether

3 |
154
ta
‘A
[P
]
it
b
2]
o
)
£l

I would lik2 %20 get a cla
the Board's zruling is a ruling walch, in efiact, Lz stating
that the Department of Justice ha:z e2tablizhad its burden
jof showing sufficient ¢ood vause to add the pew allegation
which was not made in i:s Septempar 5 £illing?

CHAIRMAN RIGLER: Wrich new allegation was that?

heari: - for the firs: time regarding the earlier rru-duckeve
agreements between Chic Idlsor and cooparatives tiot nmay have
been restrictive in rature,

Thet 1s not an allcgation in thoso Septinbaxr 5

filings. It has been my undarstanding in Lhz absancs of sueh

-

an allegation 1n tnoSe Septerker 5 filinez zhaw thav azsa
not proper matters in “he presani grocserins,

RIl T am reallv askiaq ia if ihe Deasd is

- whia ONLL s LS
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ruling that here cthe >urden has ceen Fos &0 show geod cazie
by the gocvernment.
I would lika the record to refloec: that the

Board has so ruled that,

(8]

CHAIRM2ZN RICLER: 1 thought == and mavhs

W

misunderstocod -~ but I thought ¥r. Charno indiceted thuse
documents supported that allegutisaa in that thevy sasved a
continuing course of aciion on the par: of Jhic fdigen.

MR. CHARNO: Thae Depirtment cid awut have an allega-
tion in the Septamber 5 £iling that want specifically in
restraint on alienaticn of power sold o7 Ohio Liison =0
cooparativa systean,

CHAIRMAN RIGLER: Dié I misundersiand, :-hen, tue

MR, CHARNC: No, sir, vou did neot.

CHAIRMAN RIGLER: State it acain now ¢ thats cas
Board understanda.

MR. CHARNO: The Cgpartment weuld offar thesa
documents -- they are a series of contracts with ccopscatives

which are intertwined with the Bucieva arrcagoment Lt ways.

Number one, they contain a rastraini. anticompetitivy

restraint on alienaticn which is perpetuatad in iha
Buckaye agreement and thaereby givas come liznt to 2aio Tdisen
intent in entaring the agrezzenz in 2 manrer 1o which i

did, and in the structuzr® of *ne agvagment ar iz a.oands.



: b O SIS -y T 5
Furthesr, it shiows 2 cozntimiing esuvss of coneuch

with reaspect to the dealings cif Uhic Edigon wich zae

cooperative systems lccatad "riliain 1t 2ervias araza.

We are not intreduciny this ¢s eviaaznce of a Secticn
1 violation in and 2% itself,

CHAIRMAN RIGLER: In cther wordz, ©hlil is rot an
independent allegation of a viclaticr 2f the antinxust laws?

MR. CEARNG: It is5 na=.

erd S
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EAf :bwl i CHAIRIAN RIGLER: = ses vou noddiag,

o . . e i o e S SRS

{
o ¥ i - 5.9 13 00 S - r oy
s6 2 MP, STOVEN BERCER: I wes acdding &8 to wyour
i
: £ st s e 1% - - sem Qo S svvonel e m v ngme ot S e g e ey ey
3 elarification of !r Naimo's latest strtanant in regazda

o N

to his offer. 1In that Y¥r. Charno, as I understand L, is

<

not makiag any effort to allace with recard to tha

Cooperatives ln Ohio Edison’s ares a saparats ¢harle in

(+1)

[ &
.
o
[
O
.

(e

7  regard to anticomcatitive rnoa:

8 wholasale contracts ag has baen allagaa in rsgard o the

D
2
=
1>
y -
G
[
e}
w
-
4]
i~
o
o)
e
i
G
o
ol
1
Ll
)
3
v
r '
2 ;
®

10 CHAIRMAN RICLER: 7 think that is yrighd.

! MR, REYNOLDS: I need furtsher clarificcticn. as

-
-

12 | T said, the Septamber 5 allagation of the Dopertnent, thers
13 l is no alleqation that the Bucheys agreemant opzrvated In a
14 manner that would impact on thie vatall custcrars c¢i khe

Coopuratives or cauced the kind of allisgnatzion predien he

o3
7
O
o
[
O
\’
£
r
!
%
"
"
wr
¥
)

')
<
r.

3
2}
'Y
9]
o
L
k ’
I

Ay
L3

is saying he is trvie
agreemants and walkisg in froa the earlior agracments Lo

the Buckeye and saying tha% that ie the Zuckers al

S ———
N
~

19 I'm asking we 3o have clarciifications,. becauss

20 it is8 the first tima2 T heve hceard that allagaticn with

s ]

with respaci €0 the other ceatirasts.

z1 respact to Buckeyes ©

2 ! MR, STEYV N BERGER: Can we havwe ) monent?
23 | 2. CHARINO: We can note for the scoczé b
| - & & =0 .
~3 d pace 9, the specific allegation, whillz it dmzc nob mantion

son encared iato

3
T
b= |
H

"

2
./
o)
Pl
1
(AT
| R

5 Buckeve, is as feollows:

o sandee
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19

20

2i

22

23

24

B
S s b T

-

. e—

an agreemernt with the Onio Puwer Compan’
the sale of powar by rural elactyic cocow:
municipal novar cusiomars of Ohic Edisen
competition in supvlving bSulk pever.”
This was expanded . n core deiz
ouxr brief iIn Novenber.
MR, REYNCLDS: Tha is my Jiifi

bulkx power, What we have heard haerz &his

not relate at all to oulik power. Therefox:

entirely different situatica. 7TF ha vant

>

allegaticn with racspect ¢o retzlli, that

[H
‘

me, and the Beard can rulia that

o

but this allegation ha has Junt rezi relatbs

< = . - '8 -
and it is 2 diffsrerc zllegat.on

MR. CHARND: We would note that

doos not stets wholesale or Tutzil as coaras

r

encomrpass hoth o
Wae weve focusing in this cesa
of wholesale, as I stated earlier in nv
CHAIPMAR RIGLER: 7 think that
clarification

aad.

et
-

Let's move &

&

I
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25
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ME. RETNCLDS: Mr. Chairman, 1& aay ba st

.
.
'

wa could go quicker on thias. Ve ar2 into o ~eries
dociments w2 have no: seen ua:ll thiz merning. There ara
a good number of documents we nave ss=n,
I don't kao whether Hy, Caarnce wantg ¢ o in
a spacial order, hut it migh: te guichkar o juar nast
thess and at the lunch oreak give us onpoctuanivy o look
at them, so wa den't nszd Lo ke the time wo aras ouvicusly
takxing on each caa gnd co to the doguneany we did have

anead of time and meve cuighke .

CHAIRMAN RICIZERs JSuepose we icantifv the
documents until we veach thia ones whaeye veu 1ave suan
them and at that peint racelive &the previcuslv-ouan ores
into evidence and allow vou te c¢on2 back o the ciliar
docunents afear lunch

MR, STS{BV BERGER: Althouvgh we d4did ragesive

s
coples of tha deocuwrents thas wera 5oirg to ba intreduced
tcday by the Department ajainit Chis Edison en Thurscay;

the time has not baen suen Leiva<sn Thuvrsdey and this

-

1
acoumencs ©

- b vwwy
- v

morning that the volums of aoia

received could have beer ravioawad and dezerminzad tiat
such documents were authontic and Lo Iormulate cuiecticns
we may have had to the recalz: of sugh doournancs, 30 28

o0 enable the Board 2nd Partiss {0 sxpadite things today and

raceiva docuniants ¢n masg2,
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10
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15
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17
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T walieve it iz ogiang %o b2 necsugary with
evard to substantially ail of the docuiencs that ave
going to be iatroduced ac:insi Ohio Edlazch coday Lo %0

document by documenc.
CHAIRMAM RIGLER: 4ll xigh#, tlen, we will

just identify them today and LomOTrco# YIU malr mwova than

intc evidance, Mr, Charmo.

i
LE
»

Pernhaps we can than g2t o a IaC
today-

MR STEVDN REBEGER: il <ha offer of proof be
mada today as well?

CHAIRMAN RICLER: Weil, I den*t ¥now if that is
going to be necessary. .f you have this additlicne
and with Mr. Charac having givern you the gengral ofler
of proof with resgect to power contracts or oLler
classifications ¢f docuuents.

MR. STEVEN BEFGRP: I agree n rogoitoc L0 Lna

-
“-p

but when we scart gasting to lztier: and menoranawvias, I

at with

feel our ability to formulate cbiections ovnrni:

£

regard to tnese documents will be aided by vhauaver  offers

the Lepartment may nake with reagard to £hozs doowmmieats.
CHAIRMAN RIGLER: ‘lare vou intending to ofler

‘all threa of thesec looselazi nokebocks Zor identilficacion

ight now?

- ———

A ——— e -3 1 T T o P s e . U . S

————— v d——
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CHAXFMAN RIGLER: Ilicw mpany more i chree?

it Bat S il 2 < g $ane myle o a e ey ‘
MR, CHARNC: W2 have e T think vcua Jave sevan

aach.
The first three are primarily coatracis, acwever.
CHAZEMAI?! RIGLER: licw Rany sSeperave nwundars are the
MR. CHARNO: T haven‘s any ides.

CHAZTRMAI! RIGIEN: “Thsae sare all ungoonzoraed

documentr ? l
MR. CHMND: They ara. Those that did act |
ccme from the FPC flles came

and these were all the runieg: ¢f a rocguast for sdnissions

which has heen cutstandins 2.7 sowma monthe, anc w2 ned

. - » - . P -i {v-\ . oy 2 _.‘-'
initially with the Fpplicantsihuving

a

2 little bit of troublc
difficulty working with the document list we suptlied
s¢ gevaral months ago wo bhiagan to make avalliobile cur eoplas
of the documents to tlicse canmpaaies amonhg the Applicencs
whe vere intercated a they =sed aur filag wo idantily wan:
had come frun thelr £4
CHAIRMAN RICLER: So that tnz letters 23 o ;
i
whicn they seek offer cof procl cama from theiy cwn £iles? !
MR, CRARNO: That .z corrzet. I don’t alleve there

are any excentions to that.

MR. REYHOL?St 7Yhat weuldas’t Lear on tha offex ;

of proof, though. |
i

- ]

MR, CHARNO: Any zucgpiiong €e that verc deourents |

fuarniszshed to them in discoverr, 2na choss would ba wary
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4500
lin‘<ed. NOt more chan ten o fiftcan.
CHATRMAN RIGLER: vu will preesad with a2
iden:ificacinn and you caa mate your offars ol 2roct
as yov go along, briafly.
MR, CHARNC: 7The Dapartren= weuld offaxr for

identifisacion as DJ=19, a domumant idantilied on its

face as C'io Fdisoca FPT Rats Schodule 16, soaring Bae

Cepartment of Justlce Iczntiiization Nunser 15-71%
“na offer of proc? is the s ne as for the pric

two document.s.

MRk SMITH: This is 19, Are you cenfident
o€ that dosuncat nunber, Oh, vas, I sez ¥2u oIz,

MR, SHALNO: 1The Cepaxtront of
for icantificetiim as DI=20 & dousnent baavriag

{dantificaszion az Ohio Faisecn Rats Screduls

bearine Department «f Justice Ideptification Nuroer 15~313;

with the same offer of vproof zs the prior thraee »2uhabits,

3
ia
S

The Deparztent cilars ofr ideacd

> ]

rxhibit DI=21, a docurenta identified as his Edisan

FPC Rate Schedule Number 12, bearing Deparimzanc -7 Justloe

Identification Mumhar 15-314. The offar of nroef L3 the
same as for the prior document.

The Cevartment offers Cur idoutdflcatlon as

Exhibit DJ=22, a documen: idencifica a2 Mulo Edison *PC

-
il

Rate Scheiule Mumkber 19, searing tha Peozrcogut of Jastice

— ——n ———— o

et -
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bw? 1 Identification Numoer 15-315. "he offar of proct would

i ——

2 be the same as for the prior decuments
3 The D2nartment of Jusntics offers for

SR O P ————— |

4 jdentification as Exhibit NJ=12, & docurent haarianc the

! .
5 2 legend Ohio Edircn Company FPC Rate Scoi:adulz arber 20, and f
i . i
5 || the Department of Justice Identificaticn llumbaox 2J=13+325, :
i b4
! :
|
2 || Tha offer of prcof is identical with thas for the prior :
'? |
- |  docurents.
o
o The Department offars for identificesian os
l .
o ! Exhibit DI=24 a document entitled Chice Ndison Convany,
FPC Rate Schadule wuwbar 21, This besrs the Deparitment’s

Tdentification Number 13=217. Tae uffer of prool on thiz

document is that this document ia beins svbalcied in suppoTe

<

of the Department’s allagaticns that Chio Edigsen has rest:ainﬁ;
upcn alienation, aaticonpetitive provieions in its contracts |

with its municipal wholosale cuztoners.

Tf T put that in the present teose I should

nave out it in the past ctenae with resrect to 4“hic coalrac

| s indicatad in our brief, these rsotraints

(o
= |
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o
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=
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! Denartment internal dovuamant {cantifi

. ~ 4 Y ZL;: o .- 4 I &4 PV n
Thae Uepartment would offex {or icentliil.~atlion ;

as Ezhibig ==
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MR. REYNOLDS: Excase me on2 ninutes,

“as that last ccmrent pare of vour offer of procf for
this document?

MR, CHARNO: It was.

MR, STEVEN BEI'GER: Mr. Chairman, tnis is a
municipal contract that was in existance from 1956, and
I don't have the date of tarmination of =he coatrack.

CHAIRMAN RIGLER: 1!, Beorgaer, I thoucht you
wantad a chance to read tiem all, £0 you coulic make the
objections cogently.

MR. STEVEN RERGER: Mo aouestion in ragard to
that., I thougnt perhapes Mr. Chamne’s offer of praof
might include scmething with ragard to an inclucion of
a document that predates what has bacene tha date of

impertance in these proceedincs for purpesns o

y
]
fu

3
e
"\
=
e
o
[P
P
: be
e
e

of decuments scmetime in 1365, I believe i~ is Septzinber 15

c
Ut

I thought his offer micht include that, as well,
to aid us in forming whatever sb’ecticns wz nad.

MR, CHARNO: The ccatract in questicn, I noe2,
has an effective date of Septerser 1254{. The Cecarims
has attempted to make available all consrachs which indicate

a course of conduct over any cericd of rima.

We think the continuitv ¢f cen indicative

{ L
o
?
o
H
[&]

of a number of things.

CHAIPMAM RICLER: Was thi: contracns in z2ifec:

B O —



bw?

xx

XX

e

(7%

15

17

ie

19

rae
[}

T
("

e = o

——— o —— . —————————— ———— | — .

to at lnast 1845,
+rig documant the data it was cerminated.

CHAIPMAN RTSLER: Al2 right.

MB. CHLRNO: The Dapartment cofliazs

fication &3 Extibit DU-25 3 doscu

(5]

the Cepartment of Justice Dowument

™a offer of proof would bao tne sawe as will

the prior documant,

The Departnent of Jugtiecs ol

{identification as Exhibit DI-26, a cceoument antatled

ohio Ed&ison
Tdant cati~a Nuomber 13~219 witn the oilfer
the same as for cthe prior docun=aL,

The Depariment of Justice

{dectificaticn as Exhibit CTJ-27, Chio Edigoea

Schedule Mumbar 24, bearing Justice Idanzificn

Murber 15-320 with the sanme

document,

caticn Humber 15-32Z1

a3 tha pricr cdocumant.

Identifi

ve offer for idantificaticn

-

FPC Rate Scheduls Nunber 26, ko

Pl £

[

offexr of proof =

£ Ohio Edison Companv TPC Rate Schedule Numb2

3¢ Rates Schedule Numpar 23, Laacin

wat beariny iden

;o

-l e e -
ity ] PR3 B t-s.~J.

[

s W 2
as DJ-22, Chio

.\ -~

R

- o s

W ——
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24
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Number DJ-15-322, wizh the san ffsr of prectf as th

document.

Wwa cffer for ideatidication az O0J=30, Chio

Edison FPC Rate Schedula Mumbsr 27, Saaring Justice
tdentification Mumbss 15=323 I11fth Tac soms offar 2 »reef 2

for the nrior docuneats.

wa offer for idarciiieution as LI-21l, ©

rdison °PL Raze 3cieduls 28, hearing Justice rdon:ification

Nurbey 15=-2324 with the zame offex of proof as the priox

dociment.

Wwe offer for ident.ficatisn as TJI-3%Z, Ohlc
Bdison FPC Sate Schedule Numbor 292, Learing tha2 Depexment

of Justice Identification Numdar 13325 with the gz oifer

ofproof as the pricr document.
We offer for identificacion as NJ=-33, Chio

Edison FPC Rate Schedule liumbar 30, baaring the iniornel

|

identificatinon 15=326, with tie same
the prior docwument.

CHAIRMAN RIBLER: Stop feor tns minute.

0ff the record.

(Discussicen off tha racord

MB . CHARNO: 'a weculd cffsr fo~ ldsntificatien

as rJ-34, Chio Ediscn FTT rate Sehedule Mumbsz 31; baaring

Tn

+52 Identification Number LJ=13--227, wik

Pl

o =
T &l asme oL-ar

of proot.

B

—

. ——————
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e would offar for ilentificatisa as Szhibis

12

Docunznt Idenzificavion Numiar =322, vizh e
cf proct.

we would 3ffar for identifisstion 2z DJ=3C, Chio
rdison FPC Rata Scnedule Nurshar 23, Lzaziac intsznal
Identificaczior Number 5-32%, with ths sanme olfer Ox
procf.

3 g 2 Aanhd £ . \t e 47 5o
e wonld offar cfr ideatificatisr a8y LI37,; Chlo
-

Edison FP2 Rate Schedule Numb:r 24, bSeariny identiiication

Numbza=> 15-~330, with the zeme sfler of zraoci as the
prior cdocument

we would ocffar for identification as DJI=32,
Ohic ~.ison PBC Rata Scheduls Huavsr 3%, bearing
Justice Iéentification trmber iZ-131, with iz same offer

of procf as the prior document

&2 Eaew s A . : . - - . W B
We would cffar for identificetion as TI-32,

proof as the prior document.
CHAIRMAN RIGLER: de will tebe 2 Tize mipuie
breaax.

(Racess. )

W——
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MR. CHAMNO: The Danarbtmant wouid o2far as Exinibil
DJ-40, Chio Edison PrC Rat2 Schednla Yo, 37 kzwviae Justice
Idantification No, 152213,

The offar of proof wculé ha thr same as for the
prior dccument.

The Ceparttent offaers for identificucion asz CJI-~41,
Chio Edison FPC Schedul: No. 3U, heariprg tha Dopartment's
Identification No. 15-334, with the esmma ciffer of proctf as
the prior docunent.

The Departaent offers ag WJ~<2, Ohio Ecison Ratce
Schedule No. 29, decring Juatice Identificaticn ¥o, 15-3235
with the same offer of prcof as tha priesr d.cuuent.

The Depavtment offere aa nJ-13, Uniio EBcizen PPEC
Rate Schedule YNc. 40, keas . g mstica Iden:ification Mo,
15-336.

If I may restate anu cupand gotwewhat the offar of
preof on Exhibits DJ-24 throuah 43 for ilentifimation.
There are two allecations in the Septanber Zil'ny which az2
directly relevant to these contracts.

The first 13 ~- they aprear o paSa ¢ of that
filing.

Prior ™ 1973, Ohio fdison cnfo:ced.pra"isisns in ite

whelesale power contrants +«vizh municisal syewams which

allccated cusntomers and taerritories thorgeby restricting ccompeti-~
tion between {tself and zhe muricipal evatens,and the gaizd



paragraph on chac pags «~hieh hoglns:
*"Ohio ' Féison arx clinminatad ftihe alallty <2
its wholesale municipal cuatomoers tc cangeka vikth
for industrial customaryg,”

The Departrent offers fZor idsnwificaticn a

4507

Do~44, Ohio Rdison FPC Patae §&cheduls e, 46 kearing the

Department’'s Idencificatzicn No, 15-340 wich the sanme ollsr of

proof as for the prios auvniecipal coatracis.

We offer for identificztion as DJI-43, Ohio Ziison

FPPC RAte Schedule 47, bearing Jugticn Yderncvilicaticon Ne.

15-341 with the same cifar of vrocf as the pgiov Jocuwaeni.

We offer for identificaclcn =3 0I-286, Chio
Edison FPC Rate Schedule lo. 42, bearing Justigs Tdent
No. 15=342 wieh the ture cffcr of proof as the pricy

deccument.,

Ve offer for identification as DI=47, Onis =

FPC PRats Scihadule 49 bdeoring Justice Ideneilicaticn Mo

with the sane offer of proof 23 che prior dozsumant.

ification
ndisor
. L5=342

e offer for identification a8 DI-2%. Ohio Ziison

FPC Rate Schedule 50 bearing Justicz Idansilization Ho
with the same cffer of proof iz the prior deowsent.
We cffer fox identificaticn as DJ-~(9, Chic
FPC Rate Schedule 51, bmaring Justice Jdenczificatica I3
with the same offur ¢f proecf as the vrise dsoument.

- | dod L& qn = gy -

We offer for identificazicn & LI-30, chic

04-3‘
Rdicon
O, 15~248
Edlaon
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FPC Rate Schedule Wo. $2, Leariza Justice Identificaticn llo.

15-346 with the same cffer cf proof ac the prior deguszac.
WE offer for identification ss CJ-51, Chic Edison

FPC Rate Schedule No. 53, bearisc Justico Idzaeificziion No.

15'3‘7.

b e
s.
O
o |
|
Lt
0

We offer for identiflcaiicn DJ-5I, Chio B4
Rate Schedule No, 54, bLearing Justice Jdun:ificacion No.
i5-348 with the same offer of prce’ as the prisr doccunant.
We offer for identification 25 0J~52, Chio
Edison FPC Rate Schedule No. 55. bearing Juscico Icancification
No. 15-349, with the same offae:r of proc’ o5 the rrior docuran:.
WE offer for identif:cacien 23 du=-54, Ohis Rdison

FPC Rate Schedule Ko,S%¢,bearing Justics Identiflicatic

=]
=
o
-

15-350 with the same offar of proof a2 the prior dccument
We offer for identification as DJI-55, Jhio 2dison
FPC Rates Schedule No, 57 bearing Justice Icdentification Ha.
15-3%1 with the same offer of proef as :he prior docuzuat,
WE offer for identification as DJ-:5, 2hia ndiren
FPC Rate Schedule No, 58, bearirg Justice Identifilsatica lic.
15-352 with the same oifer of preof as the prior documant.
Ve offer for identification as DJ-37, Ohio Déison
FPC Rate Schedule No., 59, beavirg Justica Iden:ifization e,
15353 with the szame offar of preof as the pricr “osument.
WE offer for identificacion 33 DJ-52, Chic Elison

FPC Rate Schedule No. 60, Learine Justics Idzncilisasies No.



43509

13-354 with the aams oflcrx 20. nroof 213 ti2 prior dowwmant,
We offer for identilication as 0J5-58, Ohio Zdiscn

F2C Rate Szheadule No, 61, bear.rg Justice Identilication Jo.

15-255 with the same offer of proof as ghe prior decumant.

>

Wa offer for idontiiication as DJ=-al, Chlo Eéizen

-

FPC Rate Schedula Nuo, 62, bear.re Juatice Identilisation do.
15-35€, with the sama offer of wrooi as the pricr doeumant,

We offer for identiZication as DI~S1, Ohio Zdison
PPC RAte Schedule o, 63, beari.ng Justice IZdeniificaticn No.
15-257, with the same ff=r of proof ae the priocr docunaant.

We offer for identiiication as LJ-62, Chie Edison
FPC Rete Schedule Mo, 79, beaving Juctice Idaatificocion No.
15-363 with the sama offar of jroof az the prior documant.

WE coffer for identiliczcion as DI-E3. Chio Edigon
FPC Rate Schedule Nc. 72, bearing Justice ldentificacioan Ho.
15-366, with the zame offer of proof ag the vrior aosument.

MR, SMITU: Did vou gkip some scheaules, ir:

MR. CHARMO: Scne '¥C Schedualas?

MR,.SMITH: VYes,

MR. CEARNC: VYes, air.

The intervening schedules wa2ra put i1a by the ¥IC
Staff.

We will offer for icencification 1 UJ-84 Cals
Ediéon FPC Rate Schadule 7 berring Justice Zicét;i;saticn

No. 15-367, with the sare offar 0f pr3of as ihe prisye diguisent,



We would offer for identificatiscn 25 DIT-635, Chia
Edison FPC RAte Schedule ¥o. 74, Laegriagr Justize icencification
No. 15-368 with cthe zame 27fer of prool as tha prior dccununt.

We would offer for identification ay DJI-€5, Obio
Power Company FPC Rate Scheduls do., 26, idantified as
Justice 15-385. The offer ¢f proct for thiz documaent

would be an agrzement betwesn 2an of the fuslicaats asd an

o

adjacent utilitv indicating ths Lerma aré coniitione for
spacific interconnection batwasn tha Lo,

The offer 13 as staced.

CHAIRMAN RIGLZR: I nocica that uwy copy iz not
redlined in any wav,

Is that corract?

MR, CHARNO: That i3 corract,.

MR. REYNOLDS: #Mx. cChaimmaa, =ould I ask fav
the offer of proof to address .itself also £o che attachiients whis
go back to 54 and 57, 60 w2 vwi.l be abla to responce 2alzs 4ia
that regard tarorrow?

MR. CHARNC: The Department, wihils identifying this
document, would prefer not te offer it Zato ~vicenos unti)
such time as we have be2n able to zecurs :he Jkven partiss
agreement, which is refsrenced ir this asrcite=c cnd offer them
both concurrently.

CH :IRMAN RIGLER®: a1} right,

MR, REYNCOLDS: ray I ask whether chot weane ~as



mmb

at the nrasent time thers is ny offer of ersnf hut i3 vsiankad
tc this docunant, or éo vou waat 0 stand %y rour present
offer of procf?

MR, CHARNO: sSine2 it iz no*% Leing olfared iate
evidance, there i3 no ofier 2f proc:s.

MR, REYNOLDS: Yeu aca withdrawing =-

MR, CHARNO: Mv ¢ffs3r 2i preoi.

MR, REYNOLDS: All right., Thanlk vou.

MR, CPARNO: The Derarctvoant would offer for
identification a2 DJ~€7, Penngyivania Jowar Cempany FPC RAte
Schadu.« No, 2, bearing Justic: Identificacion No, 153-:4G7,
This documant is off2~sl ln support of wn2 Dorvaztrant's
allagation that PPC nad and has a corparets palicy reatricring
competition beitween Municipel llactric Zves.sa  and
itself for industriai cusmtomera,

CHAIRMAN RIGLZR: Mr, Chazao, I cden't

or
-
A

H
r
Q
b 3
o
<
1y

MR. CEBARNO: That wouid Le thy ezscond allogution,
or second paragraph ==

CHAIRMAN RIGLER: 1o, I mean I ¢on't have :ha docvw

I have two 4035 whick do no:s epoear <o b2 the azma,
and I nave no 4014,

Off the ragord.

CHAIRMIN RIGLZEZR: I have locoized ST-15«=404. waich &

ma*xzd DI Bxhibis 37.

e;’s ) =

3
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MR, CHARNDO: Coatiauirg the cffar of droof w-

MR, SMITRH: Excuvzss me. IZelore you vo anhzad,
in the past vou have idantifi-d the sreciil zhicd of yeur

allegation of restraint or comnetition, This tina you juet

!
U
f'
It
t‘
)
=
F]
L

asssrt that it is a gapneral iwdeding,

rh
-
H -
(U8
(&
o
7T
4]
W
(1
o
P

sque2zed or restraint on rossals or Wil

hera, If you would carc t¢ 33y, 2t world be nclplial o nma,

MR, CHARNOt %hat [ was tryving ¢o 3o was taking i

directly in the September filing. Wa alse wentiencd othar
things in the Septenber filiny.

Prior to 1966, we 1ave allegad :zhat 2PC had
restrictive provisions in i:z wiclesale contracis whion
prevented the ragaie 5f povsr by whole custeomerz 2o
industrial custemers, thereby elliminating compe=isn for
such industrial custcmers and then ve furtier have allaged
since mid-19266, PPC haz cnforced ferritorial alleagztion ==
pardon me, territorial and custcmer alleceaticn provicieas

in its contract with its municipal wholesale customarxs,

it for industrial, commercial and resifen.i.l customers
at retail.

The Department would offer fc:r idenzilicatioa
a3 ==

MR. REY!IIOLDZS: ZExcuse me one mianuntza, To that

your offer of proef with razoect to thazs doovasnts”

e ——
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MY . P 5 e

“RARND: dilct’s > 9
cong e 3
MR, REYIICLDS

MR. CHARNO: Yes,

for identification as D=6, .arncyl

Nurbes « vhaich corrscily bhearc toe

FPC Nate Schedula

internal identification Numver 153-40%, ‘e make the s me
offer of proof as the prioxr d-cument.

The Deparzment offars for ldentification as
DJ=-€9, Fennsylvania Purer Commuany FFC Ratz Schnaca umber

5, which onmcprrectl: bears th: Justice
15=405 which should read 15«40
in i%ts department Jdccunait®

CHAIRMAN RIGLER: I havae a problam wiin thzo,
because I have a 406

coming 1p next, I +think

have everyone pencil in 403=A. That 13 he doowant
DI Nurber 63, which i3 the Peansvivonia Cowpany rate

contract FPC Schecula £,

The Department offers for ldeatificazion

- . S de
veu hetier

DY¥=70, Pennsylvania Power Comoany FPC Rata Schedule e
Number 6, bearing Justice Idertification Numbar 13~403 wiih
the same offer of proof as th: priocr Jdecuranl.

MR. REYNOLDS: I d2n't know whas vour cory loolks

like, Mr. Chairman, but mine looikg like z pumber e slank
pages with nothing showing a2t all,
CRAIRMAN RIGLER: iz dc Leo. LEh the eMeLk
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of the surplement pagyes whish 1= ranredunac gulite s3tis~
factorily ard which sre the road-linc’ naves,
L dontt Xacw i sacre io any e
blani: pages or not.
MR. CHARMO: Tharz is ro red~lining. This

copy ¢f the contrast in the filss of =n2 Fadera

Commissicn apparently 43 not ropouduc? well, =G we have

.
.

no way to secure a Setiar ccp’, Y. 2ent Souc of ©

and requested recopying. This war one cf zhza, 238 I balieve

the »>rior one was.
This was the b2zt copy they could prochar
from what they have cn fila.
1f the Applicants ~oild cure to suimic a copy
of the contrac:, wa will ma%s it part of our e:uhibit.
MR. ST_VEN BERGER: T will #ry te securs thake
MR, CEARNO: The Cepariment eoficrs oo

-

identification as NJ-71, Pennsvivanla Power Zuiopiny

Rate Scheduie 17, which ia identiified as J2I-15«4li, suni:

to the save offer oif pr-of 28 the pricr Jdeoocwent,

The Dapartment alvo offers this oxbibit as
cvidence of an allocazion agrearent bamiasn tha nreed
customer and Peansvlvanin Fowar,

MR, REYNOLDZ: tHould you be o little mors
spacific. You said allccaticn. GF hati

e v — . T S '
MR. CHARNOs Spseidiowlly of enscanere. The

haee back

s i
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Department offers as NDi=72, Pauynsviveonlae Powsr Jar;

FPC rate schaduis namkar 42, biaring Justice identification
namber 15«120 with the same olflcr ef praaf o oha gricr
documents .

We would oifar as W-72, Panrnaylirania Iowar
Company FPC Rate Schacala Nuas:r 24 baearins Justics
Identification Number 15-421 with thea sorxs offer of proct
ag the prior deocuwnan=3.

MR. SMITH: Deoes that iszlude cusiener
aillocation?

MR, CHARNOs The provisicns in Zhis ennagract is
torritorial in naturs. Specifically, Mz, Smith, on nugs
2 of the actual contract. zezragrapn 3. that indicatad
paragraph centainag what could co construgd 22 zizhar e
territorial or custorer alliccaticn, Lut it 15 corscainly

an acreement, not to conpete without ccoansent v

.

ths cther contracting party.
I'm not svre which !3 the ore apt chcrastqrizatic
since it h2s both effacts.,
The Pe2partment eif
Compeny FPC Schedule Numier 25 wilch Dears Justiss Tdentlifi-
cation Number 15=422 with the sane offar 4f or¢s? 38 the
prior docurent.
We weuld cifer for identificaticn as Do-77.

Pennsylvania Power Company PO Rase Schedule Numbor %
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Department of Justice Tdentlficetien Numbazr 13-477 with

the same cffzr of procs oo the PYicy su.shal
- - e - - b - 2 - .. -
We weuld offer for jdentificacion as L5785,

Peansylvania Powar PPC Uchednula lusbes 27, bearing Tusti

ITdentification Munber 15-424 with tha sam: oller ol preo
the orior decument.

"ha Department ¢ffers aa Ld-

nroduced by Tolado 2di:on dur.ag Jiscevary. too irst of

Rich being a letear %o .fohn Mzl .nay,

on the stationery of Tuller, Yarev, Houry —nd Waje.

CHAIRMAN RIGLZER: ‘et 48 the .naternal

fdentification numbar coa it

MR. CHAERNC e

&n o>

et

e}

- —— e

o S D ot i« -

e w—— -

[¢7)

e

PO ——

A e e e
- —

CHAIRMAM RIGIEZR: 1t is apparent DY now Laut

copiez are illegitle. The Boird can’t read its copioz nd

’

\ | R
S

I g=a some cthar counse. cap’: nepd th

@

.

Ther= will have to be subscitutisa o fhis
Jdouecment.
MR, CHARMNO: Tha D:apartment aas a vy falnt

tegible cepy, but since it was initizlly o copy of an

(k3
(4]

original, if we could nogsibly seeurs the original
make ccpies for all of the partics o=
CHAIRMAN RIGLIZR: #hy don't wau rakyoz your

faint leqible copy and distribuc tha% o tho partizz with

& copy of ycur faint lsglble capy, =0 that thz app
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and Toledo Bdison can cregk vour exicisal againat tha
retyped copy and tien we will work Irom taa cotypsd oCpy.
MR, RL3IZ: ¥

this docurnent which is more lugibhle,

CHAIRMAN RIGLER: I&%2 nore l2gible?

MR. XLEE:

CHAIR/AN RIGLER: Hoke 1t svelicdhle te the U
Department at tne ncon hiour, ané thae? 2an
eubstitute it,

MR, CAARNO: Now, *ith wegrnact wo ths nagmbering
of these z=xhibitas, we have groupeld tocgther Jdicferant
packats of related material for =aee in azmpdliing and
iecatiny the matarial
there zra letters haray attoghad

However,

together which were not initially attached teogaihsrn,

Would it se acceptable to nusbhar subsequent Sccwuisnes within

the same exhibit by attachiang & latter wo the =2:hibl:
nurbor?

MR. RETYOLDS: Walz: a minutz,

—— e —

i S . S i 4 bt

i e S SoO ARG, A — 1 A - S e 4
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MR. REYNOLDPS: 1T hive a prceblilen insfrsdiveing into

evidence documents wailch were attachod, wihich were not origizally

attached.

%)
[&n
G
e
w
(=
[+
%
5
ey
'
»
t
g
-
<

we are ¢oing to

~iH

I €hink 1

number them tha% they come in without the Josiic: Department's

collation whatever .t might bu.

MR. CHARMUG: They «re ldentifiec on the ragord.

;.!
[ ]
el
Lf
;;l
=
th
“
N
e
l -
I
[

There is nc cenceivable problaem in havi
together,

CHAIRMEN RIGLER: X see My, Revnolds
doesn't ‘want the Board to draw inferaneces of a relaticnghip

between the decuments and that iz protubly s well-ta%an

MR, CARNO: Then I take it it ie the Board's
dzsire that each one of these shoula be zopgarataely introduce:
ard bear its cwn documeant number?

CHAIRMAN RIGLER: I think soa.

MR, CIARNQ: We would offer cihen as 27«77, =2
letter of June 12, 19é8, from Aruce Mznzfizsld to Senald

Cooke, bearing Justice Identification No. 320222,

We would offer for identilfication 2g¢ ~=

v
.

7
W

CHAIRMAN RIGLER: Wien you do thaz, give ua ¢t
final pace cf the document ags wall.
This would be 307328 through 30Gl40 iz trat

cerrecs?
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y CHARNO : i

22
vaaN e P AT A AN

4

he

.

CHAIRMAN RIGLER: .on mvy sampi’zition I nave a 33G34l

through 243, It is not clear to me what thefe pages
should be attached t©o.
MR. CHARNO: We be.ieve thcse wevo initially

attached to the lecter which s illag'ble
MR, REYNOLDS: Unt.l we can ~- 1I we can defer

=i, it night ke helpnful.

bt
"
"
1y
L 1
)4
f«
=)
-

3Nn0269% through 300343 urntil

We might be able to resclve or clarifv iz. I think there Is

a probliem until we can see th» latter sand atiacpients.

But, while we are 3topped. I would

20 how we z2ra going Lo now

v

4

like to ask the Board a guestio

proceed with respect tothe correspondance.

Are we g3ing to coitinue with the identifiecation
and offer of procf, and then wait until tomorrow to move them
in, or how does the Bcard wisa to rroceed?

CHAIRMAN RIGLER: (esw.

MR, CHARNO: We would cffer for identificacicon as

MR. STEVEN BEZRCER: Could I go hecx

£y
"
-4
o
o5
[N
0
o>
.‘
W

8|
(a3
Q
<
v
*

the June 18, 1968 letter of M:, Mangfield, anud &ta
again as  that? T am a 1itzle bit contuszed as tc what

documents are ¢ 1ina in tocetier and I didn't heoar an ecifar of

&)

CHAIRMAN RIGLER: Well, 2il cf thaese documeat
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l'.,".';} 2 e . s e it . 3 15

(1]

ccming in now rz2iate to
offer of prccf that woul2 cover 211 o tanese decuesnts?

MR.CHARND: 1 wag ccing o wai® until I finishad the
packet, but {f you want it nouw, we can do L.

CHAIRMAN RICLER: 1You can wait, 1P i: will Le comnen
tc all cf the docunents cominc in.

MR. CHARMO: It will.

We would likz to offer for idsntiflicaticn as
DJ-79, a telegram datad June 20, 1368 Zrom Lonald Cooxa to

Bruce Man-field, bearing Justica Identification ilo. 30033

We would like to offar for icdentification as DI-80,

a file folder bearing a :ab, publicity, and voniéaining a

Y
draft dated 6-21-6d, beariny Juszize Idant.fication Ye.
300258,
We would 1ike %o cffer ag DJ ==
CHAIRMAN RIGLZR: Coas that ¢o throuch 25¢?
MR.CHARNO: Yes, {t dozs.

While the paginaticn is scri., tne exhibniz nurber

would b2 the number of tne first page aad that i3 the wey Jhey

are listed in our document list.
MR. REYHNOLDS: have illegihle caopias.
MR, CHARMO: OGf wha®?

MR, REYNOLDS: 1 can't zecd the mratoerial

O
-
=
N ]
w,n
0
g |

260,

- - - Dt - & ‘ - A 4 b - ) e .
CHAIRMAN RIGLER: That is true cf tha Boarsd's copt
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MR. CHARNG: 7ThLe Dapartment would asifer as

BC-81, a memoranduncdaces January 15, 1389 te 2 graup of

ndividuals Rheaded £y J. ¥, Davig from D. H. Schwalbesrt,

-

'S

beariny Justice Iden=ificatina No, 200415,

.

The Desarztmens woulc offar four ideanificaiion as

J=22, a rverorandum dated Sep:zenter 25, 1969, from lwmrvin

[ -

Keck, to T, J. Xozexk. That renmovandun hezre ithe
1dentificatior No. 300124,
The Deparwrent wov.g& offer a3 DI=583, a

menorandun dated Sapremze

"
LS8 )
Lot
‘
2
~3
L8]
1)
"
a
|
i
o
3
*)
~
«
Y
4]

1
=
39
e
&
H
B
)
-
.~
b |

wd
r

-
> ]
(ad
5
3
W2
e
W

I
pos
'.A.
in
v

3]
[
et

L)
=

o

bl
o
o
L )
a

[+

CHAIRMAN RICLER: My cepv == thig is Corka =9

w
(17
3
>
-

MR, CHARNO: Yes, sir.

CHAIRMAN PRIGLER: "y copy dossn't have ¢ha
date or the Justice Identaficaticn numbur vou merntioned.

I have 1%,

MR, CHARNO: With respect o DJ-77 Chzeugh 2o,
he Depar ment is cflering (haese 4n suppors of cha following
allezaticns:

That Tolede Bdison 18 a

"y
-
e

s
[ s
O
[ 7]
e}

QJreament
With Buckeyz Power which 18 artivenmgatitcivse in nazure 14 =hat
it requazes a2 wholesal~ custorer of Toledo Idison %o cosratas

-

an isvlated svstem for 2¢ 42

e

‘8 AT IE wighes to purchasa
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power from AQackeye and it iogore: a tercitezial Testric
tizn on the sale of Buckeya aouer,

CHAIUAN RIGLER: What do you mean Ly "on the sala
ot Buckeye powver?

MR, CHANG: It coniines the gai=z of Bucke e power
tc sales withia tus Stace of Chio.

CHATRMAN RICLER: Iy ipdividnal mwicers of the
tuckeve Cooperative?

MR. CHARNO: That .8 gerrace.

The Departuert has edd{tional allsgations with
respect tc thez applicatizn afl this agrsement 2¢ saunfcipa
systems of 3dTyan and Napolean.

The Deparcnment would alsc oififer thiis documantary
material in support of 128 aliecations relating o
Chio Edison's participation ia the so-called bBuckeve

agrecment. There are a number of interrelazad ard iaterisskine

Wit

but for shorthand purpoesas et this roint, che relaticaship
of supplying cuoperative, potentially supplrying municiral loaas
fron the genaration cwned hy Sucheys Ponar, lus., we are
referring to en the Auckeye Agresmants.

MR. STEVEN 2uMGER: That wasz che offaer with -regard
to Cnio Zéaison as well, the gpecific coffer with regard to Chac
Ecisen?

MR. C3AalN0: 'That 15 COZracis
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mué MR, REYNOLDS: Courd I ask fer sliarificacicn,

whether your offar is that Chio Zdison is a pariy te the
Buckeye agreament?

Is that what you say?

MR. CHARNG: We have sgia%2d that 4he Onio Edison
Company is a party to contract with the Chio Power Comvany,
which is part of what we are refaerring to as the Buckeys
agreements.

MR. REYNCLDS: These Jocurenis co tothat aspect of
the Ohio Edison and Ohic Power Arrangenznt,

Is that what your oifer of proef [u?

MP. CHARNC: They yo ©o an asvect of the Bucskzve
arranjement that is embodied in che agreemen: bawweaa Chio

ison and Ohio Power smeng o:her places.

MR.REYNOLDS: All righ:.

MR.CHARNO: It is not confined %o “he Chio Powar-
Ohic Edison centraast, no.

MR. REYNOLDS: Mr. Chairman, ean’? T =% fop =
separate cffer of proof with resrect to Docuten= 3002:8,
which 1is part of the Departrment of Justice Exhibit 007

MR. CHARNC: This document would coanstitute tha
background information on the formacion of Buchave as of 1968,
which was found in the files ¢f Toledo Edizon company,

MR. RIYNOLDS: Tharwould include the internal

~

document pase :io, 300256, 8 :thae your ¢

L2
"
3]
-
o
‘
s
L&
o
o
™
=
J
"
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that decument?

MR, CHARNO: Yas.

The Departnert would orifzr as 0T~-¢4, 2z memorandum
from Mr. Cooke to Mr, XKeck, vhich i3 identifi.d therein as
Minutes of a Meeting held June 24, 1271, tearing Justice
Identifica“ion No. 1703003¢. Thie =womié ruva thaough 10.

CHAIRMAN RICLER?: line appear2-tc run 4¢hrcush 11,
There is a handwritten page of notzz a: the end of mina.

MR. CHARNO: I don't bheliavae that that nerdwristen
page 0 notes was produced as paxt of this oaxhibik.

CAATIRMAN RIGLER: 1] righe,.
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fication
rotes wiaich savs ig the
upper right-hand gourner "Scutizasteln "tloh, Daricd: Juna
2é, 1971.* Xt is internel bwetar 17903010,
We would offer as Df=£5, =
July 20, 1971, Zrom Mr. Xeck =0 lr,
run to 929 anc begins c¢n 301817

Wa offar for identilication a2z DJ-87 an duguat
10, 1971, lettar from Mr. Kac: to J. &, i=ifner; bearing

We would effer fFoy idantificaticn =23 DI-CE,
a mermorandvm datad March 1!, 1774, fr-m Mx, Teny Eozdh
to Mz. John L bbe, haaring Justice identificaticn nurber
301576, being two pagus.

MR, BUCHMAM:

My copy of that i3 ccaplataly

illegible.

2

Phat 12

CHAIRMAN RICLER: 30 are the Zcasd®s.
anothur document whare you will havs 20 grovias a rabtypad
copy.

-

MR. CEARNO: We offer as DI=39 a letiey freon &

My, Josapb Whigham to Mr. Tonv Besch, dated May 17, 1374,
bearing Justice Identification thmbex 343530,

we would ofrer &3 =32 a latuce from
Me, Paul Hutchison, to Mr, Pcuv  Dosoh, dated May <0, 127¢,
bearing Justice Xdentifica®ica Mumkar 17351,

- — A ot
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v - ——————
e e — o —

w2

) -y b g Se » -~ e ~ 3 ™ -
- MR, REYNCLES: 1Is zhat al3¢c a w©wcenage dcowenc.
!
3 | MR. CHARNC: Yer, ..t le.
L]
!

é Tha cffer of precf with resnzos oo exhibics

-

for identification 84 tizouwh &0 would consnist of avidenes

w

~

in support of the allegation that Tolsds Tdizon i3 & parsy

[

i
'
{
{
7 ‘ to an agresmaent or unda2rstanaing wlzh Conawners rowar

Company which is anticcupetizive In nefture swnd in Chat

“@®

1  both companie: have agread no: to sarv: gurionars ia the
||

10 { other company’s state.
|

ii This agreement provrentied Scutharr Michican

12 Electric Cooperative frem coiaining power i voolasals

13 from Toledo Bdison.

- -

——

14 ‘ MR. RENIOLDE: Mr. Chaizazn, conuld I maka o
15 i raquest at this ¢ine as to tha source of the meenhn
18 that are identification as Dapartment of Juat.gr fehlibits

7 84 and E5?

MR, CHARNC: Thiz sarticilar ccpyv oF the first

document, the remeraadum form lMrxr. Jeok o Mr. heek was

el
o
T ——
—_——

20 produced by Toledo Ediscn purivant o subpoena dug2a tsoun

21 in tie Consunmer's Power case ieXers =his Cemmlicsion.

.
-

Rovavar, 4he dogouwmmni was -veda
v

n
I

copy of the documant was prodaced ia discovuoy in this

proceeding at a very late poins, whan we wemestal Lo,

i
) N

MR, REYNCLES: Wha: aboui Decumanc #57

- i —— i . — —— T ——— > e —

S —

o e ————— < A GO A | | S - |
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What is the source of =hat?

MR, RETROLOZ: Whigh sourca?l

MR, CHARNDs Subpouna duce:s tacun.

MR, REYNOLDS: And w2s a copy of thathproduead,
do you know?

MR, CHARNG: I dan‘t xnow with vesgect o that,

MR, REYNOLES: But yuu zre sure ther? a3
produced by Tolede Ediscn undar a sucpcena dunews teeum?

MR, CHARNO: Yos.

MR, REYNOLDS: All riqhs. Thanlr sen,

MR. CHARNO: The Depariment cffeves far
fdencification as DJ-91 3z dccowumani titled CLF20 genarating
capacity allccations, S=1-127)1 throuyn 0-20~1373,

It Sears Justice Tdenti“ication Mumbay 301827,

CHRAIRMAN RICLZR: Mr, Cha?no, the Boawid hea
conferred and whara the Departmant has an idonziflisatien
numser on the document, we w2uld 3ave a suhstantial
amount of tinme 1if we avoided reading in the Fastu of the
docunrant and the Board and the auther aad add-aasess of
the docurent. So wa can procesd just with rolaranss te
the Department's identificarirn numbers.

However, Mr. Smith reminds vou cnoe a2gain whaere

it is a mnultiple pxge document, vocu shewid refar 42 all of

the consecutive ligt of the Cepartnent iddentifimztion nunters

e . - g

.
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on the document,

MR, CHAFNO: The Doparwrerni offers this Jocemant
in evidence of =~

MR, REYNOLDS: Mr. Chairmaar, excuse mo., I taink

COIL.CEXNC M 2

G
WY
W
L

we can short-form ik, ¥nat yoa sugse
little bit, beczuse cn tle Desoremanc's deniromotad 1list
thera zre scme docuwents which bear iz zome Intarnal DOJ
document number. If we are 4ist going hHy nabors, my
guess is that we are all right, but I don’% wani to Le

looking at one Aocument with a aumber ond hewve averybody

!
& ]
]
“
L}

else lccking at another documant with

(&)

On the Depactment of Justice list, thara is that

kind of confusion, Perhaps we ought ¢ hava z guic!

'
.

raferonce to make sure owerybhody iz lecking ot Lhe sene
documer.t and not just the samz documant nunbar,

MR, CHARMO: I think Mr. Raynelds is zalarring
to cases where the same documensz nas heon ligcaed twice and
different pecple locked at i%, and ons would cheraster.us it
a note and one would charactarize i¢ as a momaranduvn.

They are. in essence, “he sane dccumanﬁ; In gcma
instances you would gat different page cocunts. Therse ase ng
documents ,however, bsaring identical numkers,

MR, REYWJC .DS: If vou ar:s satmlslied that when
you give us the numbaz, evarybody iz leciing at the

same documant, thac is fine with me, but ¥ want *c make
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sura that the Board 2ad 211 of the vartloes =r2 looking At
vhs same document when yoau cfead oIif ne nusbeor oa youwr
dccumant.

rhat ia all I‘m saying. “here is confusica

with respect te your larje list, Maybe,in tarme o what

v

we have hers and the w2y it has boen preducad,that cannfusion
{s aliminated and we can praczed thc wvay Mr. Salth suggestad,
I want o be sure before we ¢o, sner you give m2 o sunber,
we ara all locoking at the 9ame doowient

SHAIRMAN LGLER: Throw tha dase In, Zhab will
give you a double chack.

MR, CHARNO: DBJ~91 iz oflersed 23 evidanes of
tha manner *in which CARIC was supectad to operafie s oF
1571, as far as Toledo Edison wae concained.

MR, REYNOLDS: What iz the offer of proof

All T heard was 2 dascription of what the decumant i3,

o
e
Q

o dAn2s 1

o
‘d-

{ dién't hear an offer of prool., Vhat allegat
#~. or what ie it rolevznt <o¥

MR, CAARND: It is relevant <o reguest o

,-‘
d
Q
‘a
ot
P"
w
N
G
g
:‘g

participation in CAPTO ua are vizrtually a
the Department wllil be .ntroducing oo tho vanafits that
CAPCO providaes,

Thay sra axtremely relavant tc scuwbody
requesting participation in the peol

wa would cffar an Di=27 ==

————— < ——— - . T—————t— o i .
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includad, as well as Chic Edigon,on thaea?

MR, CHARNO:

to indicate that ia many

. 2 ;- ., E
e YWisa D€ 1

. - “u . w3 e -
norsduvcing eviasnca

contuyts OE and Pennsylvanie

Fower are scnsidersd cre systan for purpores oI JAPCO

plenning,

— ——
|

- A 4 — A . — O ——— e e Pt . —— o O
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CHAIRMAN RIGLER: [ think #hez for dcounaate 4hat
relate to generating capacity allocations of cthe particulax
nuclear units invelfed and oparating cntities relforving Lo the

L

v

use of that power ithat he ralevineca i3 8o aprac2ni tha
will not reguire any offsr of proof on these.

Let'’s picizc this up 2 bis.

S |

MR. CHARNO: The Department would o%%ax as DI-83,
a document keering thz internal idenzificatlon "o, 3010671
dated April 27, 1972, three pages in lengih which
specifically relzta to --
CHAIRMAN RIGLER: ‘You can dispense wiith the offer oa

that,

MR.CHARNO: The department would olifar fox identie

G

fication as DJ~33, a decument beariny Derartment of Juscic
Identification Ho. 302084 through 8§.
We would offer for identificatiocn as DO~C{ ~-
MR. SMITH: Bxcuze me, I havean gxira dosuaante
attached to an Exhibit.

MR.CEARNO: That is what I will identify as

D

4, 2

one~-page documeat bearing Justice No. 120575,

Va2

The Department offers for ideatificution as Do-25,

a two-page document bearing Jistice Ycentificatioa do. 300738,
We offer for identilicazion as DJ-96, a two-paqa

document bearing Justice Identification Wo. 2005352 da:zzd

Cctober 7, 196GC.
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Qffar for identifization &g -

MR. LERACH: Could +e have ar

[
v
o
o
LY
"
"
C
P"
b
-
o
O
r
L
o
w0
(o}
-

MR. REYNGCLDS: Can w2 get an «

o

"
L |
0
H
O
,J
b
'
Q
3
th
o
S

the last dccunent?

MR, LEPACH: I aska2d for that.

MR, CHARPNO: This relates spacifically to ==

MR. LERACH: One otner quasticon befors you start.

I see this document is entitled Evhibit B, which
suggests to me that it Wes perhaps parc of 2 larger document or
package of @ocumenis.

Do you know from wianc2 it comes?

MR, CHARNO: The Zrhibi: B wae laced on tha
document by Tolesdo Edissn. Waen it waiveld privilege on
certain documents it forwardal tna copies ©2 the Department

of Justice and labeled them Z:hibit A, 5, C and &

L4

on, It was
not part of an attachment to anything, except that.

MR. LERACH: Thank ycu.

This document 18 cvidence in suprort of tie
Lepartment's allegations concarning the rafusal to allew
Pitcairn to participate in the CAPFCO pool, and alzo is
received relating to the rela:icnship batween Ohio Edison,
Pennsylvania Power and the Municipa) Electric System cf Grove
City.

MR. REYNOLDS: What was the lact - - could veu read

back the last sentence?



(The reporter raeac tha rgcord ac regusastad.)

CHAIRMAN RIGLER: Who if L.H,, the author of
this document?

MR, RIYNOLLS: Les Henry of the law firm of
Fullar, Hanry, Hodge and Snyder.

CHALARMAN RIGLER: It if rot Mr. Howley,
then?
'MR. REYNCLLS: YNo.

CHAIRMAN RICLZR: Ghat positicn did Mx, J. I,
Davis cccupy in 19687

MR, XLEE: %2 was the Presideat 2f Toledo =lison
Cecmpaany.

CHAIDRMAN RXLER: What position did v, John White
occupy in 019¢E?

MR. S7TEVEY BERCER: Fe was ganeral csunsel of Chic
Ediscn at that time,

MR, LERACH: May I ask lir. Charno, do you
suggest to the Board that in accepting thisc ovidancae, 1f it
would, that it acecept it as evidence of the truil of the
matters asserted therein, or .s che offer lialZed merely o
showing that statements were nada and thot knowiadge
was had on behalf cf the author and racipient?

MR, CHAXNO: I would read «he decument through,
if I iray, befeore I answver.

MR. LERACI: Eure.
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MR. CHARND: Ve would be zsulaitiing this
document for eviaence of the fact that che cermmwmpizatinas
were made and received, and ot Zor tha truth of the
statements contained in the conmunicaticna.

MR. LEFACH: Thank vou.

MR, CHARNC: The Deparimunt cffers for
sdentification as DJ=-97, a cover letter with three attachments
bearing Justice Identification Fo. 305066 dated April 17, 1873,
The attachments are sequentially numbered and and in 062,

The Departmznt offers as DJI-2¢, docunant Loaring
identification No. 303114, and they are consecutivaely nunbered
to -- together with the three attachmaenta to the niavtes noted
in the body, the documen: is dated April 27, 1973.

CHAIRMAN RIGLER: Mr. Charno, I have 323114 “hrough
123. 1s that the complete cdocument DJ-932?

MR, CHARNO: The attachments numbered 301327 throuch
29 although they were not producec with the dccumenc, waro
produced separately and are referzed to az attachnent in “he
document.

CHAIRMAN RIGLTR: Ware drafi minutes of tha CAPCO
Executive Committee oroduced curing discovery?

MR, CHARNO: Yes, they were.

MR. REYNOLDS: I didn‘t hear %the quastion.

CHAIRMAN RIGLZER: I notice =xhibi: 28 az the

final minutes. I wonder if draft minuias wvare aveduced durin
3 g
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discovary.

MR, REYNOLDS: Yes, they ware.

-

MR. CHZRNO: The Degartment weuld cfler for
identificaten as 0J-93 ~--
MR, REYNOLDE: wait a minuce.

I am not clear what your ianternal nurlers are for

MR, CHARNO: OCff *he r=cord.

(Discussion 0££f the record.

MR. CHARNO: We would offr for ideatiiicatioan ac
DJ~-99, a one-paje cocument beariasg Justice Idencification
No. 302767,

MR. REUYNOLDS: Can we get an offer of proof on chak?

MR. CHARNO: This document was attachod to tac

(r

f~llowing exhibit during productics. The following axhibl
we would offer for identificaticn az DJ-10C, bearing Justics
Exhibit No. 302768, <Qated August 2, 1973 and running seqgl
through 302777,

MR, PEYNOLDS: I haven't heard (he offer of proof
for the Jocument ideantified as Department of Justice funibit 60

.99, All I heard was that it was attached toanoihar cocumant,

-~

Ly}

I have not heard what the offer of precof was wich Jaspect
that document.
CHAIRMAN RIGLER: Well, did I undarstand yoU oC say

it was attached to =:xhiibit 1007
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MR, CHARNO: Tua: is caorrzct.
CHAIRMAN RIGLER: Then he is trving to give vou
a cocmplete file, and 1 don't think Docurer: iU re2cn any
explanation.
MR, REYNOLDS: That is fine 1f thatit is what
the Department's position 1is.
MR. CHARNO: It alro indizatea the existence of
a meeting and indicates = distribution list.
MR. REYNOLDS: I an asking for an offer of preof.

I know what it says. I can read :thz document.

MR. CHARNO: Well, the cdgocument

)
L]
'
v
(¢}
(S
{20
P
%)
HS)
|
LBV
e

refers to what we have :zllegad ¢o be a rafusal of ancess to
CAPCO of the City of Cleveland, participation in the nuclear
unit in quescion.

CHAIRMAN RIGLER: I cdon't get that gut of it.

It s2ems ™ me the Applicaacts have asked the
entire file be introduced. If it wasg attachad ard the
Departmant includeg it, wiy have ws guitbled for flve ninutee
jbout the offer of proof on {t?

MR. REYNOLDS: I am quibbling rPecauce the Board
has tc make a dzterninaticn oa unsponsored documents az O
relevance. We have to nake a determination as *u relevance
for purposes of obiection.

If I am gettins dosuments that are attached and I

don't understand the sigrnificance oI cer«alin athacimencs, I
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want the Departinent ¢C <xplaiz oo tae D%ard aad parties
what relevance ic¢ is attaching, s¢ I caa maka a Casponca
tomorrow in conpection wiua Lhe weilicn that tha Capartnent

makes to introduce it.
It may be that cthat i3 what the docunent iz akout.

If the Department i3 trying to zhtach more significance, 1

want to hear it now and aot when they are tryiag to write

e
»

their brief.

CHAIRMAN RIGLER: CZf ths reccrd.

(Discuzsion cff the record.)

CHAIRMAN RICLZER: ko, Urban, did vou get in touch
with Mr., Lewis?

MR. MELVIN BERCER: I was not 2ble to reazh

I will tvry agaia in the lunch bdrealk.

(The dczunents refleried to wzre

DJ~100 for identification.’
CHAIRMAN RICLER: We will come back at five or.
(Wherzupen, at 1:10 p.n., the hearisg wvas recaeessd,

to resume at 1:535 p.m. this sane dzy.).
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able to reach Mz, Allen He <an tasis
cn Wednesday.
? CIATTMAH RIGLER: That ia Wednesday the 1lith,

0 All righ%.

i MR. CHARNO: ©This was ia the contex:t of Applicants’
iz racuast for Thursday off Mz enly objecticn was if we

i3 couldn’t reschedula iMr. Allen

CHAIRMAN RIGLER: Thursday voulc e as any

15 other.

15 MR. CHARNO: It weuld.

17 MR. REYNOLDS: I would sppracizte i% if we could
18 work on that schedule ané reccnvane the Tuwesday of tha

19 following week,

20 | 1 would like te rua & four-day wesk, Tuzssduy
21 through Fricday.

a2 CHAIPMAN RIGLER: W2 wiil convene Tucsday.

3 We will not be running or FriZay the 20th, 2Aad we moy

28 have to break mid=aftarroon on Thurzday.
25 MR. CHARNO: The Ospactmenc would offer fer

o ——
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jdencification as DJ=101 a3 Jocument Learipg the iakternal
identification nuitber 390152 {hrouch 60, This is a

N
143 ]
o
'l
a
i
bt |
o
o
4]
' .
1o
( ]
1™
o
{

$
i
-
]
']
[

éocument where Tolads

Wa hawe

&
[
W
(e h
fe
Léa)
O
'h
v
w3
:-J
"

traatment. indic

walved that,

:.1.7.,. c xmerm hy s o
THUNUEre waive ©

cut that thay may in che

erstanding that documsnts

bls

It is the Department'’s wn
for confidential treatman: may be viswvaed by outside

for any of the partiea, but «ill net be shown to the

personnal empleyed by an Applicant ¢r Incorvonow

directly.

MR, REYNOLDS: <hat 1z -lgo Applicents' undurzstand
CHAIRMAN RICIMR: 2 will diroct ths revort to keep
Department 101 sezled on ©ha mzord for now, I don't

know what distribution has been made in suzplyiag

the Counsel for varies parties hersz.

MR, CHAPIO: It has been guppliszd to couneal of

all of the parties, Counael have Deen nade awarz2 of uue

nature of the exiiibit and T think we have ae

all.
Everyirody has aoread ¢eo that.
CHAIRMAN RIGLEZ:

Tt wiil be iérncified =s

a confidential document.

MR, CHARNC: Wo weoulid oZfar
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We offer for idontificatica as DJ--1020 &

ona~-page memorandun tearin

<
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CHATIRMAR

what do you propsse to do with your s2alad
cr csnfidentialitraa:nan: docvments ia cems of £inai
areument o the Board ln any brialing or arconged findings
of fact you may wish to mate?

MR. CHABNO: 1L L5 our wrdarsziandipng thav =

CHATRMAN RIGLER: That Is nct just zddrezsed
to vou, Mr. Charao, but ts ail partlies.

MR. CHARNO: We are noct at 21l sure thig will be
a document that will remain confidenticzl. Confidantially
has becan waived on a number of 4ham, Therse should b2
very, very faw, %ea haven't got inte ithe iusue ci how to

handle that.

- — - ———— . —— — dr—— « q——

e = o

U ——

CEAIRMAN RICLER: That is something that tha partl

might start censidering with refarence Lo the gealsd docunerts

to which reference may be mada during finza. 2rgumeatl,

MR. CHARHO: T would offer for identification as
DJ=104, a three~page document beariag =i idantificaticn
number 302583 through ZES.

We would offer for idan=ification 23 DJ-195,

a docurent bearing the internal identification nuibaex 302731

throuqgh 7373,

we would cffaxr faor identilication as DJI-:0% 2

e s i A i e I S Sl e bl i S utbinry
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! a two=nige doguwisnt De2aring ipraynasl idenzifleaticon nurtar :
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T 305080 tarough 521, |

g il :

we wotlsd oifer for idaneilficalicn as 107, i

H

i :

a document bearing intezrnal ldsatificaiion nunber 17020072 i

— ——

(87}

which is a nine-page Jdocumant.
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we offer for
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MR,.REYNOLES: Juvst a auinu
MR, XLEE: !xr. Charuo, can we have an nifer
| of proof on the DOJ Documant 170002727

-

MR, REWNOLDS: Your Bxhiibit 107,

R —

o

v

ir +*he same mauner 2¥ the agraem2nl Datvesn Consiiigys

13 .
and the Southarn Mig¢

5
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agreerent batwsen Toledo BEdiscn and the 5Sam2 Cocrp srative {

! whieh restricta the utilizatisn of easrgy purchassli Iuou

Tolado by th- co~cp to the S:cate of Onlo,

<N

Ycu should have sz2id restrictzd. singa this

sontract i3 no longer in effack.
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CHAIRMZN PIGLER: It alsc ap

o S . S A 4 e Ay

20 e .
‘ of the enerqgy supplicc. I'm lco

- MR, CHARNO: 14 i3 a resteain:z upen reseal

x4

OHAIRMAN RIGLER: VYou say thiz agraesment is

l no longer in ¢ “"facc. Do you know wnen it terminatnd?

|
f
!
|
i
i

MR, CHARNO: This wezld have bean Wi aguzandas

bin
v §

> Tiam ous 3 - - - N -_» = 2l
=he Buokeve ncrvecuenty InC %ae

that was supersede:
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coof arative custemer began teking its power Trom Buckeve
powar,

CHAIRMAY RIGLER: Thisz agr2emonzwag in sffect
until approximacrsly 137072

MR, CHARNO: Wo., with respect to Tolado 2disnn
i the cate would heve hLeen approximataly *62, I would like
to identify for the record the Octeber 21, 1966 lutter which
was produced, appended to the centract, which iz baing
discussed, and we conslider that parh of the aocument, #ince
that was the way it was niroduced to us.

MR, SMITH: 1Is :hat pavt ef 1i07?

MR. CHARNO: VYes, gir.

(3}

CHAIRMAM RIGLER: You offer thac zs prcof thac
the agrezment was still in effect at lzast a2z lote as
Cctober 21, '66?

MR. CHAENO: VYes, 9ir

o
232 unuer 2

The next seguenca of documents ap

3

certificate under ssal from the Nepartment of Agriculiure.
Would it be appropriate te mark twse gy initial
exhibit with lettered supplemanis?
CHAIRMAN RIGLER: Why don't vou mark <he whcla
thing as one exhibit, since I notice there iz = rerial list
of eleven other dccuments raferred wc, %Why con’d

they all te part of the seme axhibit number?

MR. CHARNO: T.en we woulid offer thia next exh.bit

SIS —

P U —
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MR, REYNOLDS: Excuse 2, M., Chairman.
Before wa go down that road, I would like
to suggeet w2 mark each one of them separitely or al
least that we identify them separavely with reapsct ¢
the individuale whe ars referenced ca the rapoit.
1

These ars all pecple wha have kzen Jdesignated

~

on the Departmentfs liat as witizsses aand, 17 .the 20fort
here is to introduce thils macarizl on an ungponesred daslic
T will at the appropria%e tine mare an obj=zction an the

ground that tney will bo hera ae witnezsez. YZ thav =re

1
‘-l.
~

4

calied, then we 3hculc have a separats id Z¥izcatcion
number cn each of thesz dorumcass at the time thay
appear, so that they can ke dazelt with individually,

CHAIRMAN RICLER: Are the 2icnesses covermmant
emploveas?

MR, REYNOLDS: I den't belleve {hey ars.

ST
- eate

MR, CHARMNO: One of th:

W
b2
'J-
0
o
=
a7
Q
3
o
et

isn'z, at this point.

MR, REYUOLDS: The Secratary of Agriculouzrs

L

is not on %heir lilst.
CHAIRMAN RIGLER: 1T don’t see any need #o maxk

them scparately. They ar

w
&
1 5
[
)
‘
tJ
l‘
o
2
o
’n
B
@
"\
-
3
e

document, specifieally, I <an®t see hov vou would Lz

projudiced in cregs-eramination Yor wounid L2 #bla €0 rel

IR
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as < ¥ sod
of crogs-examination.
Wwe will spply one numwer LU them.
MR, CUASKO: We will vhewn offar 2 tantd Fication

CHAITMAN RICTER:

ragpect to your internal dccument

we will icentify it then,aa Thc Patz affidavit
of Januaxry 22, 13735, and atvtachmentl

MR, PRYNCLDS: o it the Capazimant®s intsntion
*o introduce thia as 2 doo'muent coming in feoz the truth

the matters contained therein or Just
of view of & report that iz in existance?

contained herein.
ME . RWYNOLDR: We will save our
the approcriate time.

CHATIRMAN
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CHAIRMAN RICLER: What wag vour respsage,

Mr. Charno?

MR. CHARNGC: Yor the %ruth of Ine matter contained

therein, 3ir.

We would cffexr for identificaticn as CJ-10%, a
docusent »earing th2 Depaztment’'s internal number 3022021, I
is a two-page document sequentialily numberad,

The Cepartment would lika vo note at this peint
that those file nunbers bPevinning with the nuseral three are
documents which were produced to us on digccovery by Toledo
Edison and when we placed thenm in svidanca, w2 were
placing them in evidence and part of our showing with
respect tc those i3 that thay werz contaiansd irn tae files of

Toledo E£dison.

Thug, theve will ba sore overlap of =xhinite whick

Zay or may not be .ideniical., I thiank most of tham v;:; in g
small part between tie different companieg.

We would like to oifer for identiflcatzion -=-

MR, REYNOLDS: Just a miructs.

I assume tha time tosagpond to thac i3 whea the
Department moves tiese iato evidence?

CHAIRMAMN RIGLER: Tes, although would you like

O

raspond to the limited point?
MR. RIGLER: No, I think e can defzr tha

whole thing.

t



mm2) MR. CHARNO: ¥ve wouid offer Zor identilicaticon
as DJ-110, the decument rearing the ianterrnal No, 202026,
we would ofizr forr identification as DJ-11
one-pige document bearing the No. 302014,
We would offer as DJ-112, a cne-pavye
bearing tiie Mo, 302021. »
We wouléd offer as DJ-1.2, a cre-~pave documant
bering the No. 302013,
e would offer aszs DJ-114, a cnae=-nage docunaent

bearing the No. 302012,

We would offer as DJ-IlS. a cone-pase documant
bearing the No. 30201..

We would offer as -J-116, a cize-pacvz deouwzing
bearing the No. 302930.

We would offer as DJI-117, a2 one=-pais lutter

bearing the No. 3020L1l0.

MR. HOELMFELT: Exzcuza ne.

MR, CHARNO: Yes, it is.

‘4

CHAIRMAN RIGLER: What was thoe Derartment's o
again?

MR. CHARNGC: 3025190,

We would cffer for f{dentification as Cu=~1i3, a

three-pags document hearing the YNo. 302017 thzough 19,

<

"t
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MR. REYIOLDS: This iz 2 dccumant alrzady 'n
evidance. Tt came in ag par% of the 3tafll's casa.
I believe tha% they it it in =~ I balleve it waa on
January S, but I will have tv deubleschezk on that,

MR, CHARNO: If vidance, we will

$a
ot
0-(
w
},I
L
b

o

certainly withdraw it, unless it caze In subject to an olfax
of proof.

was that the case?

. CHAIRMAN RICLER: It will be identiflied for now.

MR, REYNCLDS: Fine.

MR, CHARNO: Wwe would offer for idzntification as
DJ-119, a one-page document bearing thnz Us. 35200%.

MR. Z2AHLER. It aprears to be (€ on our nunber,

Could you check?

MR. CHARNO: Thatwould be a letter dated January
1568 from Mr. Fleger to Mr. licCabe.

MR, REYNCLDS: We have an 3.

MR. SMITH: It is 009.

MR. CHARNO: The original was 9 that we copied 1t
freonm.

We would oifer for identificaction as DJ-120, a
one~page document nuxker:’ 30202D0.

We would oifer as DJ=-121, & &

b
-
. “
T}
¥}
o}
[
%]
O
v
b
1Y
= ]
Y

numbered 302015 through lo.

Vie would offer as 2J~122, a sas-pane document
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nunheraa 302033,

|
bk |
‘
-
tw
(2 ]
&

¥e would offzr as SRA-DA0C LOSNent nun-

bered 30200S.

We would o7lar a document

&
e
-
i
13
i
-
v
o
wt
o
[
0
o
9

nuaberad 302008,

Ve would offer as DJI-125, & two-page dccumeat
nunkt - ‘2d 302027 through 22.

We would offer as CDJI=-17G, 2 cane~paje docwnent
numbe. - s 25.

We would o."fur &s DJ-127, & oae-page ducument
nunpared 302C23.

Ve would offer as DI~-128, a oas

W

-rage documaent
nunbered 302022,

We would cffer &= DJI=-12%9, & ons-pegz Joouwaant
numbered 302123,

We would offer ag 2J-13) -~

MR, REYNOLDS: Eefore vou do that, Mr. Chairman

can I get an offer cf proof with raspect totns docudents now

that hae been identified as 35J Sxhibit 1¢9% threousgn 1287

LA
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MR, CHARNO: e Departmant wrould attempt to prova
in support of its allegation concerning den..al ¢f Pitecairn's

request for CAPCO menbership, the fact that the CAPCC

-

members communicatad fully wich zach other, boch concerning the
request and concerning thalr respectiv: ansvrersz. Anc

that they circulacted dratt respenses tothe Pitcairn request for
comment and considaration. 2nd that the de::ision to refuse
Pitcalirn membership waa a consensus vathar :han unilateral on
the part of ea..a and evaery CiPCO member.

MR, REYNOLDS: 1Is thac vear offer?

MR. CHARNO: Yes.

3

L ]
3'* £ have &t

MR. REYNOLDE: Well, Ix. Chairman, i1 4o

my fingertips the point in tha record whara Mr. Charno made

[

the statament, but I certainly will get it and furnish it to
r.e Board,
The Juscice Cepartment has gone on record Ln this csaz

as not allejing a conspiracy and conspiracy not Dzing a

to the a2xtent b

1]
ba
W
3
o
(3
[oN
@
o3
(AN

part of its case. 1% iz a mater ¢
that the offer of Lrcof is going to ¢o in this diraction, we car
argque it tomorrow. BSut it does seen to me this is an
appropriate time with respect tothe haniful of docunentis wo

are taiking oout here and the anparent signifizance 2f the
internal numbering by the Department o Justlice as being tha
oniy thread that i3 woven betw=zen and anono thesa,

It certainly ehould be, at this time, nuted for
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the record that e offer of » wof iz inconaistent ia my
view with the rature of the case that tha covernmant has
stated in its Sentember 5 £il .o : w orallv on thez racdrd
to this PRoard.

CEAIRMAN RICLFER: Okay.

For your information, during sur saort break of &

week or ten days, whatever it was, the 2sard was able %9

u
of
]
L.
o
ft
o
i}

consider the prccedural rulinc regue svpli~ants.

That raliine is being isgued Lodav.

I am sorry that we don't hnave canizs available here
for you. 1I%t is beinc deocketed and ghouald %e ouc in the
afternoon mail. 1In thaz raling wz dizagree with tae
Applicant's contantion with resmact &2 coaspiracy. We hold as

a matter of law that therte is a substantial diifersnce Lemieen

(0

a2 criainal law conspiracy and combinaticn:s, boveokt:.
restrainte and agreements in resuraint of wrade and
neither the Department nor anv ethsyr parhy is being held o
a “conspiracy" casa.

We will refer you to that zuling for a fuller
explanation of the cases on which we relyv. Heowevar, 1: uculdn's
be productive to pursue your ergument it this tine.

As I listened ©to Mr., Charnz’'s offeyr, I did not haar
hin mention conspiracy. He charged jclnt astion, Consansus
action and collective action, a combination ac.ion oo uerhape

even a group boycott,
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Procesd.

MR. REYNOLDS: Lzt me 1f T nay, ask Mo, Charno
which one of the actiong that the Beard listed i3 thz one
he is addressing in his offsr of proof with respact to tha
dccuments?

YOu ran down guite 2 list., It seene iz would
be relevant to the Applizants and ¢o the matter: in controvearsy

if Mx. Charno wouid tell us vhich of thoza ha ba2li

"

vas 18
relevant nere for purposas of thesa Cocunents.

MR, CHARNO: 1If T iray, I belicve my original
characterizaticn wcould encompass all cf choge.

we would offer as LJI-130, a2 two-nace docunaent
bearing the internal identif:cation Ne. 305058 threush 59.

We would uffexr as CJ-131, a twu~page document searins
the Mo, 30872€ tarcugh 27.

We wenlld offer as DJ5-132, a multipla~page docunent
bearing the Dapartment's Internal No. 397331 arougr <$34.
This was a document for which confidenciality had beozn
which. That is the reason fozx the C.

We would offer asz DJ-133 =--

MR. RETNOLLS: <Ceculcé we have an affaer of preof
for 1327

MR, CHARNO: 132 is being piaced in tha record to
facilitate the identification cf parsons who ara -- and

pocitions recdlined there.n, ana to detarmlirs chair
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MR. CEARNO: We would ofler as DJ-132, a
multiple-nage document Laaring the Daparément of Justice

Identifization No. 30767S through 172, The 0iifar ol proof would

[ 7]

Le for 1%70 on that.
MR. REYNOLDS: Same 23 the other but for 19707
MR, SMITB: 307873 ==
MR, CHARIIO: Through 307712.

We wonld offor s S5-134%. 2 pultinlo-~
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CHAIMAN RICLLR: Fold up a minuts, p..aase

I already have a 3L7834 as che lazi page of
D=132,

MR, CHARNO: I assum2 tha front pave on this

was unnumberad. The {first pace ‘s unnumbezed a4 the second
page is 307675,

-

12 frenl pace

-

CHAITMAN RICGLER: T

MR, CAARND: 13

S

MR, SMYITH: Your

as the initizl page of 13X
hava the sane dccument avmber.,
MR. CHARNO: That would oe

We can identify the firs: pacs of

Fa
13

We would identify 3s DU-133, ¢ I8-puge docunanc

<

wkish hears no identificatiocn number cn itz cover, hui is
entitled the Toledo Fdigon Company's aaswers =o
eupplerental interrogatories by zhe Departirent o
Juatice,

MR. RIYMOLDS: I would "'ke 2an oiler preni on

this document, piezse.

MR, CHARNO: The Cepartment uveull snow by this

docunent that the Toledo Edizson Cympaiy engages

coordinated yroration with cer-ain utllity cervanias mentionad

B . ~ poe . 3o ) g N (NP
in the anzwer, Ard enijoys cherefrom “he bgagtliis of

coordinatad onaration é&o

o

a5 o+ e

S T~
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DJ internal numba2r 311975,
MR, KLEE: Mr. Chammo, coseld we have aa offar
of proof ocn tiiis one too?

MR, CRARNO: Thse Departwent offarxz This

MR. REYNOLDS: Le%t m& have that back 2qg=in.,
(The reportar resd the recer=d as regnuzatsd,)
MR, RETHOLDS: Cculd we number separately

the attachment? In terms of roving thenm into ovidenca
thers mav be separate treatment,

CHAYRMAN RIGLER: Yas,

MR, CHARNC: We would then offer tlic atiuachmant
bearing the caption, "Deposiltica of Jamas E, sSulliwran,
as DJ-137,

MR, MELVIN BERGER: Mzy I approiiil the Lanon?
I want to give you an z2dditional noteloek,

MR, CHARNO: The Depariment would cof

.
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DJ=-128, a multi-page éeocument beariag thz numbexs 307713
chrousn 17,

MR, ROTNOLDS: Iz the offer of procf on this
gimilar to that with ragpect to the organizaticn manuals?

MR, CRARNO: It would nho willh raspect ¢c the date
specified at the top of zvery paga.

MR, REYNOLDS3: 211 zight,

N

MR. CLARZIO: We would c¢ifer as I-1J30 a doecument
bearing the internal number 20011505 through 95,

We would cffor - for identiligation 28 DI=140 ==

MR. REYNGLDS: I zan’t read what you just
identified as 139,

CHATRMAN RIGLER: Off tae reccyd.,

{Discucsion off the record.)

MR, REYMOLDS: Could we have an offer on 12972

MR. CHARNO: The Department would ollfzz 13°
with respect to its allegaticn of a historry of acquizitions
by Teledo Edison,

MR. REYWOLDS: Is thi

being cifered for th

19

truth of the matier set forth tharein?

MR, CHARIO: Yes,it is.

Can we regue :t the Boaxd's indulgeancs +witha
regpect to the next seven nazes? %We havan't got Lhe

originzls and we can't raad chom,

MR, SUCHMAM: Mr. CPairxman, I Gon*l krow
what “requests the Beari's inculcence” maanc I hava 3 shas

-
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O

on which T can see necthizg but the »ed lima, Scmobedy
was able te read encugh +o know thay wanued Lo rod=lin

r

{t, T assume, bdut thls iz impoasid

MR, CEARND: Wrnat "cagquests the 3carnd's iud

£

means; i3 we would prefar not o ofifar “ha Buven Lares,
until we can secure & legible oopy.

CHAIRMAN RISLER: That maikes sensa.

MR. CHARMO: We oifer as DJ=1:0 a twoenagse
document numberes 303922 ana $30.

CHAIRMAM RIGLER: The first long of %the pam
which says, it reads it comes ko our ot anticn zns thes

it says has been consicerabla,

i
o
]
‘\
16}
-~
- 4
w
A
O
[}
1
0
o
‘.I
o
1~
£
o
i

MR. CHARIO: It

r

that there has bsen.

MR. REYNOLDS: Could I sea tha cricinal for
a minute?

MR, CHARNO: We would offer =
page decument dated == numbarced 305323

tia would offer 338 == We woulid oilZars os NI=1

*

. I ) o ae
2% woualG otfe? 13 DJ=143 a

(47

dccument numbered 306317,

~

one- paga documert sumbersd 30302

b ]

U
T
4
1
-
A
D
D
i

We would 0ffar as LJ~1i4, = cng=rage aocunment

anmbered 208327,

We would offer us TJI-143 a thres=peva COOEN

-

nunberea 30010 through 2.
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2rom gounzel

cf Tocledo Ediscuan that it was plecad on tha wsexorandus by

any of the copy notations or tha vicnator, which places

no reliance on that marginal note,
We have no objection to suvbacitulting

without that word on it for thig documen:.
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CHAIRNMAN RIGLCR: Ve will diszegard it.

MR. REYNCLDS: If we Jo have ccziss wichout
che word on it, it would be nyreefearcnce if 2t some later tius
we could make the substitution.

CHAIRMAN RICLER: All ricght.

MR. CHARMNO: We cfdr as DJ-1l4u, a2 four-page document
numbered 30011715 through 718.

MR. BUCHMAi: This is another one, v, Chiirman

that ig illegible in my seot.

3

MR, CHARNO: This is a poor copy hela.

I think we could zype it. ¥e will cadeavor to do

May I inquire, sincs we ore not rolying upon the
attachment wnich i¢ a Qrait of something, can we avoid typing

the extra three pages?

MR, BUCHMAN: I can'ec tell-as i2

24

concerned until I read the firat cne to zce what it save.,

CHAIRMAN RICLER: Muae it 2available curiag thz nant
break and then you can wmake your decision. Lat'g act ¢
to needless work if i+ is not ralaevant,

MR, BUCHMAN: Surely, but I would like to read it to
see what the refarenca is baicre I weouli walve voamncning like
that.

MR, CEARNO: We would cfrfer as Do-147, 2 onsz-page

document numberal 22011722.
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We would offer as DJI=1d40 ~-

MR. REYNCLDS: I indicated that axalbit 147 is
another one we will need a typad copy cf.,

CHAIRMAN RIGLZR: That wae underetood.

Same will apply o 148, T belisve.

MR. CHARNG. 148 being a one~paga dosument
numbered 30011735,

We offer as DJ-149 a cona-pags dccurenc nuabarad
14000067,

MR. ZAHLER: Would you rereat thet again?

MR. CHARNO: It is a lstar ©o Jochn Cleer from
M. R, Dorsey dated June 5, 1573.

MR. REYNOLDS: The number?

MR, CHARMO: 14000057,

We weuld offer as DJ --

MR. REYNCLDS: Excus2 nme,

Could I ask the [eopartment to tell ne what the

-

source of this document is?
MR. CHARNO: This dcewmant was made availabie
to the Department by the City of Wapcleon, A copy was
produced by Applicants, but this iz a batzer eoLy €0 that
we used this rather than the one producad from Applicants'
files.
We would offer as DJ-150, a documani suwnberszd

30011737,
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MR. REYNOLDS: I have an 37, I will go aither way.

MR. CHAMNO: Why don’t we make i1t firm uantil a 9.

Wa would offer a3 DJ-131 a sue=-paze document
numberead 30C11301.

CHAIPMAN RIGLER: You batter jidentify that
because my number is biurrad,

MR. CHARNO: It is a lettar to Mr, M. P. Corsey
from W. R. Moran, datad Sepcenper 13, 1274,

We weuld offer as DJ-13I, a mulii-page document
bearing the No. 302488 through 302305. W®We would make an
offer of proef similar tothe compony tables of crganization
with respect tothe gscope and daco.

We would offer as DJ~152, a multi-pacgs docwant
bearing rumbers 300500 through S21i,

MR. REYRCLCE: Cou'd I get an 2ifar of preof on
this?

MR, CEARNO: Generally in rroof of the strustuse of
Tecledo Edison and CAPCO aNd the benefits Sfliowing to Tolado
Ydiscn from coordinated operation and develogment and simi-
larly its cbligations to other utilities ¢né coordinazed

- 3 PUPTAR T zr Y~
5£ic rrateriale

o]

obligation and develcpment, plus the sg:
relating tothe units which are the subject of thir procesdin
and the impact upon them discbhsed by the cempanv. Finally

the management and cperating statistics on :zha last two pages

as of the time this prosprectus t'as publishsd.,
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We would offer as DJ=-154, a cne-page domunant
nunberaed 305762,

MR. ZAZLER: Would you idzatify chaw, pleasa?

MR, STEVEN BEIRGER: Could I have che nunher acain?

R CHARNO: 3035762, being a lotter from, initiels
W.H.S. to Mr. Thomas M. Hexmana, OQOcheober 2, 1953.

Wa would offuer a3 DI-155, & multi-page decument
bearing the Identification 5Los. 323783 through 771.

We would offuer as DI-154, a Ltwo-vag: dacunant
bearing the Documant No. 30011784 through 3%5.

MR, KLEE- Can w2 hav: an offexr of proof with
respect o this document, pleasar?

MR. CHARNO: Did you ingquire about Linizit B?

is my understanding thatZxhibit T was placzd on

the document by Teoledo Edison when that dcoument waa Sorvarded
in response to documentary discovery in tha Davig-teszz 2
and 3 proceeding, That was a cover ietter ard then =hay
had a small document produciion which was identifiag hw
placin¢ exhibit numbers cn it

MR, KLEE: Ne, I know about that, Mr, Chairman.

What doeg the docweent purporv (o zhow?

MR. CHARNGC: The Department would offar DI-156 i:
support of the prupeosition that runicipal utilltias have
requested coordinated cperatior and developrents ana ars capable

of making a meaninaful cont-ikucicn %2 coordiraves op=2ration
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and cevelcpment, and fipalilly that it wouild have geperal
relevance to the allegation f the Depaftment’eg, that Tolodo
Edison has a long outstanding acguiaslcion histoly.

We would oifer ag DJI=~157 ==

MR. KLEE: Mr. Charno, is this being latroduced
for the truth of the ma’ zcre agssrted tcherein?

MR. CHARNO: It !38 belng submitted, I beliove, for
the communications. That is to say the indicat:d portious,
redlined porticens.

MR. REYNOLDS: The fact of communication?

MR. CHARNO: Yos.

We would otfer as DJ-157, a one=-pace cecument
numbered 30011728,

MR, RLYNOLDS: Could we have an oifar of proof on
that cne, please?

MR. CHAR:O: 1. addition to the cifer on the prior
document, we would add that this document =gpaecifically
evidences the peosition of a small utility o whom cecordinatec
operation and development is not available.

MR. REYNOLDS: Is that i%?

Is that what your offer i:z?

MR, CHARNO: Yes.

we would offer asz DJ-153, a document idantified
as 30011789 through 32.

MR, RZYNOLDS: What is che offer cn 1327



MR. CHARNO: That it denonutrates the degree of
coordinated operacion &nd devgloprent availablie tz the
small municipal system and available toe Toleds Edisor and
the extent to whicn the banefite thereof arce available ©n
both.

MR. REZNOLDS: Is Bxhibit 158 ba2ing introduced to
show the truth of the mattera centained tharein?

MR, CHARMO: No, it iz not.

We would offer as DJ~1959, 2 decunent nurbered
310900 through 90&. That i3 a document for which Toisdo
Ediion has requested confidential trestment and has not wiaived
that request at this time.

CEAIRMAN RIS;’R: Nunicer 159 wil. Le szaled in the
transcript copies and counsel will abis2 by the rogtrictions
on sealed docunents.

MR, CHARNO: We would offer sz DJ-162, = document
pumbered 309636 througih 640 and not=z thot this ig similariy

clained to be confidential informacion by Telz=deo Ediscr.

"

CHAIRMAN RIGLER: It will bz sealed.

MR, REYNOLDS: Could we have an offar ci

L2
o
3
O
L]
3
“

te this document -- both 159 and 15807

MR, CHARNO: Both Exhibits 152 and 160 arz offared
to prove the advantages of CAPCC nembership and gonerzliy
cocrdinated development with respect to the procuraasis

and utilization of nuclaar fuel.
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MR. REYMOLDS: Thie coes to what allecazion?

MR, CHARIO: Coes to2 eaclh of the aliegationc
relating to requests for participatior in nuclear gensvation.

It goes to structuzra, and gencrally the bznefits
enjoyed by the members of CSPCO of coozdinated operation and
development. In this cace spacifically cocordinated
development.

We would cffer as DJ-151, a document rurbered
305754 through 760 and weuld note that iz iz alge
subject tothe claim of coﬁfidentiality.

The Department would offur as DI-132 --

MR. REYNOLDS: Excuse e just a minute.

On DJ-161, I am not yet clzar on the

basis for the confidentiality claim., I guesss we ought to clea:

that up before we move on.

CHAIRMAN RIGLER: Are yocu sayiny tha Applicants
hava not claimed confidentiality?

MR. REYNOLDS: I don't know of anv clain of
confidentiality with respect tothis document.

CHAIRMAN RIGLER: All righz,.

Then it won't' be sealed.

MR. CHARNO: Ue would offer as DJI-26Z, a multi-page
document numbered 310955 through ©75, which is =subizct to
a claim of confidentiality.

CEAIRMAN RISLITR: ALY rigat, it will Lo gsealed on
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the record and £forded cconfldentizl. traacmant.
And we will tzke 2 five-minute breai at this
pointc.

end 21 (Recess.)
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MR, CARNO: The Depariment weould offaxr es
DJ-163, a three-page docurent pumbercd 310€ §7 =hrouga
69.

Thig should be treated wiih the saoe claim of

confidentialicy.

CHAIRMAN RIGLER: It will e u:kea ccafidantial

and sealed.

Did you sa2y that 162 was also surject to a claim

of confidentiality?

MR, CHARNO: Yes, sir, e would oficr

w

as DJ~164, a document bearing the nurbers 310874 throuch
655 and this would be subject 2lso te the ciaim of

confidantiality.

CHAIRAN RIGLIR: It will ke dasignated coafidentic

MR, CHARNO: We would offer as DJ-165, a document

numbered 31068é through 692 which is also zubjiect o e

claim of confidentiality.

CHAIRMAN RICLER: It will Le merked ceafidential.

MR, REYNOLDS: Can I.gat an offer of nroof a3

to Exhibits 162 through 1657

MR, CHARNO: That woulé be the same ofier of

proof as that with respect to 150 enu 161.

re
() o

The naxt doctment was inecluded Ly arvoyr,
is alra2ady in evidence., Nunber 300002,

¥s would offar for identification ag IJ=1€C



a multi-page document bearing the idenzifi

30011018 through 110320, This document {s subjec:

to a claim of confidentialisy,

CHAIRMAN R.LGLER: Tt will b2 immarked confldentizl.

5 | MR, CHARNO: We would offer as DJ=-1587 &

5 multi-page document which beurs the title che Dugnesne

- Light Company’s answer to the interrocatories and docurent E
3 requests served upen it by olher parties. l
9 We would offer as 1J=168, a cne-pag2 docunent ?
10 numbered 1185359. ;
" MR. LERACH: 'z, Rigler, T would like %o r:zise i
12 a question about the rad-iinc of single page documents s
13 which I feel I shoull take erception to. It was v i
14 | under tanding that the rad-lining procadure wss ca2 Govised !
15 by the Beard as more or less &z matter of ceavenlencs in |
16 the case of lengthy decuments. I don't think iz =u ;
- should be utilized in the czase of siagle paga docuants ;
8 whreby a party can just pick cut one z2ecticn of the decument ;1
19 he finds particularly atiraictive and red-line 4z, 3
20 As to individuzl or shert documsnts, I chink the :
21 entire document shculd come in, <20 that the Boari can conzideri
a3 whatever statements made therein in Lhiely tocel zontaxe, f
23 CHAIRMAN RIGLZR: The red~lining was 2don2 a8 o é
24 convenience. Ye indlcated 1t was neot necessary e red=line f

short dncurments. 1

[ ———
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I don*t chink the practice doss any aazn,
MR, LERACH: ‘'Well, it may. Let ue lock at
tha dccument that was before ug. They havs red-iined

basically cnly the fiaal paraurorn., Lot us say thers is

an earlier paragrapn in that document wiich I [ind Ffarorable

tn my clienta clausa or tc offsat the wad-lined paragraph.
Do you have sssurence that taat paragrach, even though not
red-lined, is coming into the cz32 on the same basls as
the red-lired paragraph and that the Board would ccazidar
it

CHAIAMAN RIGLER: You would e wige ©o call it

our attention, although I belizva vou could azsunc that

s U —

with a one-pags documant, we would vead. Out of an abundancs

of caution maybe ycu should red-line those poritions, you
would like us to read.

MR, LERACH: Then pursuant to thal I reserve
the right tc do that to z2ll of the Department of Justice
documents bein g idaatlified today, in wdditicn “c zny other
objections I may have as to thair acamissibilisy,

MR, REYNOLDS: FPor clarification, I want o
make swe evaerybody is on the same wave leagyth, I
assumed it would alsc bz apprepriate at the tize sach
Applicant put in their direct case to take the desigaated

docunents or porticrns of docuraents by some linsation o

inner lireaticn that may have been iatroduczd »y othar parties
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and have not heen lined.
CHATRMAN RIGLZER: You hava that privilaqe,
MR. PEYNOLDS: I don®t want: anyhaedy =0 be under

the imprecsion that we caa't lataz do thia to these dooumunt

{
s
o
Q
™
o
34
g
O
‘J'
(

CHAIRMAN RICLZR: PRad=lining
attsntion of the Board things tha®t vou want 0 consider,

MR, REYNOLDS: “The wrole dceuwsent i3 in evideneca,
and it i3 a question of the important parts baing linsd,
s0 as to draw the attenition of the Sgard ¢2 these nertignec.

CHAIRMAN RIGLER: We would accord Applicants
the privilege cf showing us the perticns of ony document
they want us %¢ coasider.

MR, STEVEN BCRCER: iiy reascn Jox
rising was only in regard tc the peiant roised by
Mr. Reynolds, The entire deccument, in any =2vont, scues
avidence notwithstanding the poriicns of it not hz2ing
red-lined or if Apolicants cheos2 in their way bHlue-linced
at the time they wish to point paragraphs cut ?o vou,

Even sssuning that portions of docunznlis are nod
lined at all, their being in evi.dance and certalnly ther v
available to the partles to uce {or whatavas pucpose thoy
gee £it, in terms of prepcsad f.ndings.

CHAIRMAN RIGLZR: Yoo, with this cavear. I it
is the introducing party thai has red=lined the Jeowmenl and

then chocses to pubt in a propesced Zinding with respect o

\
—— s <A -

e < —— 1+ o
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some other portion that might creste gome Sifficultlies.

MR. STEZVEN BERGER: X understar 4 that, But as to

the Applicants® Jecunents that are being put in now by eh

Department of Justice and being red~lined, i we at the

time of our case or at the time w2 objsct den’t point cut

particular porticus of that documseat that we want to bring

to the Board’s attention, we ¢an naverihelass at the +ime

of making propcaad findings or submi.ccing proposcd findings

o

alludad to any porticen of that dosumentz.

"

PRSP ———
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CAAIRMAN RICLER: VYes, altheugh I would encourage ycu
to put us on early notice as zo the porticns that you would
like us to ccnsider. II it comas np daring your ¢ase, or
even during cross-examination, it would he nelpful.

MR. CHARNO: The Dewvartocnt offera for identification
as DJ-169; a two~-pacge docunent nuabered 118551 and 52.

CHAIRMAN RIGLER: 168 was 1133%5°.

MR. CHARNO: That is correct.

MR. LERACH: I rzquest an cffar on this dccument,
please.

MR, CHARMNO: 168 ox 169?

MR. LERACH: 168 please.

MR, CHARNO: Thiz and 2 number of subszsouant
exhibits are baing offefed with respect tothe Deparitment'sg
allegation concerning Duequesn:’: geal of acguiring the
Aspinwall Municipal Systea.

CEAIRMAN RIGLER: Who is the author of this
docunent?

MR, CHARNO: The initials which are thosz of a
Mr. Gilfillin appear on the deocument. I don't know
whether the counsal can stipulate as tothe avihenticity.

MR.LERACH: I didn't Xnow :hat I was calleé ca
to stipulate the authenticity. I do rececnize it 4o
be Mr. Gilfillin's writing,but I am not Seing asked o

stipulate as I understand lit.
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Is there any Jurther oiler?

MR, CHARMNO: o,

MR, LERACH: Mr. ChéiRman, I don't ceally think it
is an adequate offer to say that it relatss to a given
charge a party has axade.

The question is what dees thiz decument 2rova,

what do you intend to prove with it.

CHAIRMAN RORICLER: ARa you in the procaess of
responding, . Charno?
MR, CHARIO: IXf the Board wishes, I will formulate
a more explicit response.
CEAIRMAN RICLZR: Yeu, I'm scrnv.
MR. CEARNO: Soryv.
This documant l1s evidence of tha methed bLv
which Duquesne Light Company acquirsd the Aspinwall MNunicipal
system, indicating the series of steps both prosneciivealy
and retroactively on the faca of the documant uhnich they
pursued with respect to this acquizition 2nd in '=ene cf
tle other documents which were to other acTuisitlions.
MR.LERACH: OXay.
MR. RPYNOLDS: Ir. Chairman, my ccpvy of the
last line is illegible, of the first page. I éoh’t know
if every'body else has the same proplon.

MR, CHAMR®RO: I thirk it is logiile on ours,
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and we could read it and show 1t to the p-licants.

CHAIRM! -TCLER: Read it to all of uc.

MR, CHANO: "Be involved at this poiat with PEL."

CHAIRMAN RIGLER: This iz being offerad in support

of the first paragraph on page 7 of the Dapartnents

statement of September 5, is that correct?

MR. CHARNO: Yes, it is.

The Department would cffer as DJ~170, a two-pa_ .
document numbered 118563 and €4.

The Department would offcr at DJ-~171, a dcecumnent
numbered 113565 and 66.

MR, REYNOLDS: Could you identify thz document.

I don‘t have any number on the first cage.

MR, CHARNO: Xt has an initial iine saving:

*Fleger called me 4-29-64.7

MR. REYNOLDS: All right.

CHAIRMAN RIGLER: What numbpers arz2 thoas avain?

MR.CHARNO: 113565 2nd 5646,

I would offer for identification as DJ-172, a
two-page document numberad 115359 and 31.

We would offer as DJ-173,a one-page dccument
numbered 115382,

We would offer as DJ-17!, a two-page dcoument
numbered 118567 and 568.

We would offar as DJ~-175, a multi-piage document
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nm® 1 numbaered 1138550 throuch 54.

MR. BUCHMAN: Mr. Chairmar.., cn the second shaat of
that, is that supposed to .e that way lr. Charnc?

There is something cowvering up half the page.

MR. CHARNO: The rage that is coverzd up is th
page after that.

The second shzat would be just tha cover rcte.

MR. BUCHMAN: That is fine.

Thank ycu.

MR. CHARNO: ¥e would offzr as DJ-1l7¢, a two=-page
docurent numbared 118548 and 49.

MR. LERACH: Mr. Charnc as tothe memorandon that
comprised part of 175 and the memoraadum that ccompriced
the second pagae of 176, do you offer thoce manoranda Lo
prove the truth of the mattoers ascerted tharein?

MR. CHARNO: ¥We deo with respect to %he redlined
portions thereof. On pages 118552 ard 53 of Exhibile 175.

With respect to page 118549 of 176, Qe introduce
that for the communications that is redlined therein.

MR, LERACH: Do I understand you to cffer nothing
in the document 176 o prove the truth of *he matters acgartad
therein?

MR. CHARNO: We would be ofifering 17¢ in prcof of
a meeting which contained negotiations and that the axictence

of these negotiations were communicated te the offjicers of
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Dugquesnae Light at the higher level than that held by the
individual who attended t<he mesting.

MR. LERACH: Dec I understand vou to ha orffaring
only those parts cof Docunent 175 which are redlined,
or do you offer the entire documsnt and Lhen have a subsflier
that it is only the redlined mattier that yeu offer as to the
truth of the matters asserted therein?

MR. CEARNO: I am having conceptual difficuliy
with the concept of a suboffer.

Broadly stated this memorandum and tae atiaclent
indicates the existence of alternatives which are mutuazily
exclusive between acquisition of a municipal distribution
system and the purchace of power at wholecale.

It indicates a meating wac held at vhich there
wera negotiations coacerning thi2 purchase of the Aspimuall
system and would bte offercd in nroof of the allegation which
appearzd on page 7,.‘the first full paragraph of the
interrogatory answers.

MR. LERACH: Arxe you offering into evidence at
all, those portions of 175 that are notc redlined, or are
you ==

MR, CHARNO: In view of the digcussion on the racexd

thds morning, yes, we are.



LAK:bwl
€24

n

w

o

10

11

13

id

15

16

17

13

19

21

22

23

|

4376

2

CHAIRMAN RIGLER: 1YMetr, I don’t think vou have

that privileaqge.

MR, CHARIO: We had originalliy red-lired thc

CHAIFMAN RIGLER: T thoughi tha board had
indicated wa3 the purpcse of rad-lialrg was te aingle out

that portion cf the exhibit you wantad us Lo consider and

W

we would feel free to disregard othar portions of th

exhibit noting 4hat som2 of the exhinits consistad of severesl

hundred pages of FPC schadules, for anRarpic,

MR, LERACE: Lat’s ¢o off zhe rzcord for 2
minute.

(Discussiocn off the reccrd.)

CHAIRMAN RIGLEX: iLet's go back on tac r2o0ld.

MR. CHARNOFF: The Doparcment has so objecuion
to allowing all of the doccuments to come in on tha zoaue

basis.

I B

MR, LZR:CH: Objection, &8 to iil.

MR. CHARNO: ‘Thia is 1735, I helieve,

MR, LERACH: I'm alco loaking at 175, which
is the longer memo.

CHAIRMAN RIGLER: We are geing to interrvst
you now, Mr., Charno. That i3 8 far a2z we era going o
get today, bacause thers is gonarhing elss wo wantad to

bring up. That reiaites to tas Deperimonc’s cutstanding

-SSP —
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!  metion to produce documer
i

subjact to the CID,

m— -

{The docunmenits zefaerrsd €c were

marrad Brhiblits DJ=-10% through
176 <ot identification.}
CUAYPMAN RICGLZR: ¥2 have bh2en ¢alking chisz over
among the Board merbers and we have sare qusstions that

perhaps naed answerad.

We are not aware of thae exact reliel reqgquaegt
or the ex -t relief granted in the Districe Court, bub
1£ shat relief consisted of rofusing ©o eajein the Depariment

-

from offering documsnts obtzinad nursusmnit o the CID lato
evidence at this proceeding, then :hor2 may bDe no asceszilty
for thiz Board to make any miling. We have tanded to

treat ycur requests a8 & requesv to obtain documanis for

iatroduction into svi

It gsen=sto u3 there would be = timaliness

problem with respect to lace applisucicn for discovery
pur»cses,

On the other hand if you are doing noihing nore
than seeking to have documents w ich you would intreduce
into evidence not in a disccvery cocntext, but in a straicht
evidentiary context, that would be a differznt makter and

we are ccnfuced about tha purpese 2
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necessity for cur grenzing any relieva, denending upcoa what
\.

‘ went on in the Riastrict Cour:.
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MR, CEARNO: T thdiar our poegition nafore the
District Court was that --

CHAIRMAN RICLIR: You wera n:l the 2CcTing wirtcy,
as I recall,

MR, CHARHO: That 13 cor-ect. Was caut
CEI filed suit to recuire the Dipartiant, cne, not to aze
the dccuments that it chtained mursuant to CID =nd, two,
to retrieve all document descrirtious and llsosts ol the
documents that we had circelatad in the course of reguasting
process before this Ccard.

The Department tock tha poniticn bafome the
District Court that we had mada no unalew®l vca in
contravention of the CID statuats o7 Sless decwermis br
requesting process tc use t.em in another forum,

'™ % & o o0 % s¥as "
lative hiavory which

We relied upon the legi

w

was hrought to Ccngress' attantion when it regtrlicizad

the use of the documrents was that thay would a2 taken Jor cne

purpose and the: thov would be uvs2d oy a Jiffaveat :qéncy
or in a different forum for a wholly dilferont purpoese,

and the party to whom the documents balenc:d weould
have not notice 2f the new charges cnd we attonui Lo argus

relevancy cf thosze docurents to the rnov proceading. 1L

"would find itseif celuged with evidence which iz werldn®s

protact itsslf againgst or prapare agalinst,



4879

whether ths District Court =zccanhed that or
not, we don't knew from the very Driel ordar that it
issued,

It did, however, dsny the ragueat for preliminavy
relief and granted our moticn to conselidate any lssuve of
a bad faith issuance of a civil inves:igative denand with
the preliminary injunction, and then dismiss the entirn
petition.

It éid state in the vary brisf order €hzt
{t was not a misuse by tha Department fo raguast procase
and to identify the documents in the coatexc of dolng
so.

CHAIRMAN RIGLER: The opinion <id not address the
issue whether you could procesd withcut the use ol process
to utilize these documentz in an agency rrocezding,

MR, CHARNO: It is the Departmenc’s opinion thatl
we cannot do so.

MR, SMITH: You mu2it have our process befors
you can bring them here.

MR, CHARNO: That i9 corract.

MR, SMITH: You didn't rsally szvy that In
vour parers befors,

MR. CHARNO: I'm not sure vhat we had sald ia
our papers at this point, but that iz our zapers ac

this point, but that is our pesiticn afver we woat indto tha
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legislative history.

CHAIRMAN RIGLER: I3 i: youy further pesltien
that you are not seeking to chiein tha Joounents forx
deposition purpozes or dlscovery purcoses at this 8t..32,
but you ara seeking to obtlan itham baczuae you wish to
introduce them into evidencs at this proce2dina,

MR. CHARIO: That ig crnzract.

MR, SMITH: You ar2 szalting more thar just 2

sart that you may uvse &Lham,

declaratory opinion on our
You affirmatively want o bave thoso documents nroduced
uncsr our discevery authority.

MR, CHARNO: That 13 corract.

MR.
purpcse of our

You

SMITH: That ia Zhe Main PUrLc32 =~ Jci2
papeTs.

alrsady have the Jdooumenic,
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MR. SMITH: Co you wish to have our aushority
behind it?

MR. CHARNO: ¥e wculd =-- it would b2 wirtuallv
impossible for us to pu:z 2ha defeudants on  sotice without
filing as we did file -~ in o:her words, cur obligation is
to inform them that we geek tiose dosurenis for nse in
this proceeding, and their relevance %*othis prozocdirn.

MR, SMITH: You could have done thot by vour
exhibit list.

MR, CHARNO: I den‘t believe that that wowld rise
to the level of notice that Congress feli was nsccusary.

MR. SMITH: Do w2 have the muponsibililty of
deciding whether the Ankitrust Civil Process Iot orohibitr usz
from using these docunents or congidering then in our
proceeding.

Is this within our sgcopa?

MR, CHARIIO: I think it couid be within your scope,
but the Applicants have chosen to take it to, ot taig
point, the Court of Appeals for the District of Columbia, ze
thatl am not sura what gain would be had by havias it
decided here, and than taken up through anocher asnalliate
route,

MR. SHMITH: Your last pipors now a3aid the only

thing remaining for this Board to duocids iz rolevance and



timaliness.

I think perhaps you have cgonz fasther than
that, tcday.

I think under your position today we have ¢o
decide how the Antitrust Civil Trocessz Act gnusrs intd our
consicderaticn of those dccumanics.

MR. CHARNO: I &m not gsure of tag nasiz for
your statement in that if wu issve procaese for the dosumantr
of a determination that they are indeed ralevant Lo chis
proceeding., you are not bound or zu
Process Act and we woulc utilize theose docunents nore or less
at our paril subject to any deterniratica b thz reviewing
court of what cur cohligation wac.

MR. SUITH: Why play games.

You have the docunents.

MR. CHARNO: Because if this Zourd ware o
determine that those Jocunsnts ware nst ralwsvant to &his
proceeding, we could not utilize then .ia this orecceding.

MR. SMITH: What if we were to J20ide what tan
documents have sufficient relevancy for discovary pursozes
to be considered, but defeor the precisc quaustion of relevansy
until you cfer them,

Would that satisfy your reoulrauencs?

MR, CHARNO: It would satisly the Congracsional

test, but in fact the two would coma 30 clcsely on2 upca the
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other that practically speaking thoy weuwld be idzantical.
MR. SMITH: Wae have %o Zirst deterning 2 vaaeral
relevance before we can compal zha discsverv you sgek.
Then a special precise relevance, whan wou dffer
then into evidence.
Is that richt.
MR.CHARNO: That is correct.
CHAIRMAN RIGLER: Mr. Rsvnolde, did you wanrt o make
a comment?
MR. REYNCLDS: Yes.
I got a call at noon today irzon !y, Lanedalz,
who advised me that.the Court of Azpealsz has with respect
to this izsue, indicated thatz i¢ wvill dglfar ruliang of 2av of
the matters that arce before then on the CID cuasiion until
such time as this Board has resolved th: quascion pending bafore
i%.
As I understand i:, I think there is cuise a2 bit
of differance,though. The izegue before zhe Coust of Arnpeals
centers on whether the disclosure Ly the Derpariment of
Justice thus f.r in the papare tha% have bsen Ziled,that is the
disclosure as to the material thai is CID matericl wvas
improperly within the restrictions or limitatiors of ths
statute.
The question that is Lefore ¢his feard, vhich I view

ag & much differant guestion; is whethor or roec thie 2caxd
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has the authority under %he Antitrugt -- Civil Iavesticative
Demand Statute to effectuate procses. L7 vou will, or o
order these documents to be availabla for purccaos in this
preceediny

And that was the thrust of our fijirg which, as I
recall it, went first tothe cquestion of whether this Board
under that statute, can 2oven look at the docuaenia for
relevance purposes, and oanly if an afflirmaitiave answer ic
given to that looking at the statute, then do we gat %o
the question of whether the Dzpartment has nat {ts burden
on the relevance standard for purposes of uveiny thosc
documants here in response to a digscvery roaguest which we

have argued is out of time.



EAK:bwl CHAIRMAN RIGLZR: D2id the district Ceurc zddrees
S26 the first question you posed?

MR, CHARIO: 1t did,upon argureat, gomevhal
extensively.
MR.REYNOLDS: I was not at the argumant, The

order does not reflcetis, %hst want on at the argurent

I do not know., The District Court did rot addrezss the
question of whether this Beard had autherity under the
gstatuce to order that theze dosvments == o lock at
the documents for any purpese or =0 crdey than available
in this groceeding,

our pesiticn is on3s 4hat basically reses in
the first instance on wiat wa believe to he the reading
of the statufe as not vermitting thoze Jocumente ta ha
used in this acrt of proczeding when cbtained In a civil
investigative demend and then i <he Zooard disagraassc with
us on that point, we go to the ralevance quasiion, bDzcause
of the untimeliness ¢f “he discovrervy requasc, As
Mr. Charno exrlaired his peczitlen, I have 3 hard tlae
understanding how the Tepavtmeat new is Zoing any mor:s than
subverting the whole purpozz or the szatu 2 by Lndlzsctl
asking this Board to get to the documznis he has admittad
the statute doesn’t permit to com: into the proce=ding

in any other wav,
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" decuments are availabls for ©his proczedinc

MR. CHARNGC?f That wa3 the issue pracizely
determined by the Digtrict Ccurw, that the Dsnmaztmont
behavior was proper.

MR, REYNOLDS: as to dlsclosgure thus far?

MR, CHARNO: iAnd ez <0 32eling the nat:ier before
this Peard.

MR, REYNOLLS: As ©o wha2khcocr you zovld sock it in
the manner you had, so as not tv have commicted disclosure

that would viclate the statutc, the District Court caid that

" element of Aisclesure was not esatirary o whatevaer &ha

statute said, It did not go further and addrees the guestion
of whether the statute would permiti this Ecard to
independently examine tha Zocumantz or to order tha: the

e

MR. SMITH: Docsn’t thz cne subsume the othar?
If there was no posskbility of us datermining that e had
a right to consider these documaents, then therze would hava bes
no justification for tha Dapertment of Justica deweribing
those documents to us,

MR. REYNOLDS: The Departrent took a diffexrznt
view when it dsscribed the decurents o wou ac to wazt was
avallable to this Becard that had beszn cbtainad under the
civil investigative demand. 7"he fact *hot the Cepartrent
construaed the statute in that way aad descritoc Lo to tuem,

does not resolve the question, and T think a sericus legal
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until we decide i
for use in our he:
Process Act.
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use before usa.

CHAIRMAN RIGE
order or ingtructions
MR.REYNOLDS:
abcut a mootness
to be the way you

I will say that T 4u

~ e

telephone that the Court of Apps

don't know any more than tha:

CHAIRMAN RICLER:

- s 4 5 & 4 -
COoONnNsSicaeracionr.

the relevant orders as we tak thi nattar u >k
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and what i3 ¢oing to b2 tha precedurs wich revasd 2
tomorrow mor...ng.

Po I underzstand ik tha: all of the cther cdocurents
which have not been marked for Llancificaizion, will rot be
marked this weell and will be put €L un%ll sosetcize in tha
future, that will be put aside a: a 2ay for dueuwrants?

MR. CHARRO: Mr. Chairmwen, it ls the Departaant's
inten%ion to anctwer Mr. Berger, o bedin Ly moving in
the documenta tha: have heen srevisuaiy iduntifiaz
moving forward witi the testciwony., And i7 we g=t breaks in
testincny that are Lrought abou: by having chanrzed ouz
schedule around and we mar, tc kegisn =he ilutredustion
of documents at that puint, o lthasre won't be any Jzed bimo
in the hearing.

MR. STEVEN BIiGER: f we ara goiac o have a
witness tomorrow, will the 2d-hcur rule nrevall ia regasd o
the documents that the Departmer® intandr to =ut in tiizrough
that witness?

CHAIRMAN RIGLER: VYasz.

We way have as many as two 'ritiesaze tScnovrew.

MR. CHAPNO: 1In view ol the ecriuanter of ercasz-
examination perceived, it secems unlikaly. Plus tha fict
that it nmay take some time o cei rthrough e res-luticn on

the exhibits that have been introducad thus fare.
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CHAIRMAY RIGLER:
9:30 tomorrow.

(Wherevson, at 4:50 = .m,

above-entitled matter was raczsaed,

on Tuesday, 10 Februvary 1975.)

’
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