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bw 1 UNITED STATES OF 7Jt!'RICA
NUCLEAR REGULATORY CC'IMISSION

( 2

__---_-..__::___--..

O :

n . In the Matter of: : Eccket Nos.
4 :

TOLEDO EDISON CO'fPANY and : 50-346A
5 CLEVELAND ELECTRIC ILLUMINATIFG CO. : 50-500A

'
. : 50-501A'

6 (Davis-Besse Muclear Pcwer Sts. tion, :
Units 1, 2 and 3) :

' 7 :
- and :

8 : 50-440A
CLEVELAND ELECTRIC ILLUMINATING CO. : 50-441A

9 et al. :

:
10 (Perry Nuclear Power Plant,

Units 1 and 2) :
11 :

- - - _ - - - - - - - - .. - - - - - - _ _y.

12
t

13 First Floor Hearing Roon,

L 7915 Eastern Avenue
14 Silver Spring, Maryland

15 *tonday, 9 February 1976,

IS !! earing in the above-entitled matter was reconvened,

17 pursuant to adjournnent, at 9:30 a. n., !
!

18 BEFORE:

19 Mr. Douglas rtigler, Chairman
.

20 Mr. John Frysiak, Member e

|

21 fir. Ivan Smith, Member

!

22 APPEARANCES:
i

23 As heretofore noted with the addition of:

| 24 ALAN P. BUCIGtANN, Enquire, Squire, Sanders and
Dempsey, Cleveland, Ohio, on behalf of Clevaland

25 Electric Illuminating Ceraptny.
,
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C O_ E T.1 ti ? E

WITNESS: DIRECT C2 CGS U;DIT':CT EC2CES,,,

-

EXHIDITS: IDEliTIFICI. TION I:VIr:E2:C2,
"

DJ-15 4000 4080
(DJ 15-302)

DJ-16 4007
(DJ 15-283)

DJ-17 403n 403g
(DJ 15-311)

DJ-18 4096 4096
(DJ 15-311)

DJ-19 (DJ15-312)y

DJ-20(DJ15-313)

DJ-21(DJ15-314)
w

DJ-?2 (DJ15-315) \
v.

DJ-23(DJ15-316) s,

DJ-24 (DJ15-317)
4137

DJ-25(DJ15-310)
-

.

| DJ-26(DJ15-319)
!
'

DJ-27 (DJ15-3 20)

DJ-28 (DJ15-3 1)2

i k~
DJ-29 (DJ15-3 22)|

,

DJ-30 (DJ15-3 23)

DJ-31(DJ15-3 24)
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4471-A.

'A i EXHIBITS: IDEliTIEgATICU EVIDEICE i

2 DJ-32 (DJ15-32 5) i .

DJ-33 (DJ15-326) \
!

i |3

L

4 DJ-3 4 (DJ15-32"{
5 DJ-35 (DJ15-3'c 8) s

6 DJ-36(DJ15 ,329) . ,

,

,

y TiJ-37 (DJ15-330)

8 DJ-38 (DJ15-331)

g DJ-39(DJ15-332)

10 DJ-40 (DJ15-333)

jg DJ-41(DJ15-334)
i

12 DJ-42(DJ15-335) \
\

13 DJ-43(DJ15-336) t.137
'i

14 DJ-44 (DJ15-34 0) '

15 DJ-45 (DJ15-341)

DJ-46(DJ15-342)33

DJ-47 (DJ15-343 )37

DJ-48tDJ15-344) |93

DJ-49 (DJ15-345)79 j

l
DJ-50 (DJ15-346)a g

DJ-51 (DJ15-347)21

DJ-52 (DJ15-348 )3 ,

I'

( DJ-53 (DJ15-349)g
!

DJ-54 (DJ15-350) {24

DJ-55 (DJ15-351) / '
'

i

g

;
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4171-B

1 EXIIIBITS: IDE'ITIFICATION EVIDENCE

( 2 DJ-: 6 (DJ15-3 52),

3 DJ-57 (DJ15-353)

(~ 4 DJ"58(DJ15-354)

5 DJ-59(DJ15-355)

6 DJ-60(DJ15-356)
\
\

. 7 DJ-61(DJ15-357)
\

8 DJ-62(DJ15-358)

9 DJ-63 (DJ15-366)

10 DJ-64(DJ15-367)

;; DJ-65(DJ15-368)

12 DJ-66(DJ15-395)
'

DJ-67 (DJ15-4 04 ) 137'

13
(

DJ-68(DJ15-405)14

DJ-69(DJ15-405-A)15

DJ-70(DJ15-406)16
i

DJ-71(DJ15-414) {37
l
'

DJ-72(DJ15-420)gg

DJ-73(DJ15-421)gg
1

DJ-74(DJ15-422)20

DJ-75(DJ15-423)21

DJ-76(DJ15-424)22

k- DJ-77(DJ300269)g

DJ-78 (DJ30338 thru ~340)g

DJ-79(DJ300337)g

!
:
i

I i

._ _



-. -.. . , - . . . . . .. - . . - . . - - . . -

4471-C

EXHIBITS: IDENTIFICATION EVIDEtiCEenk j

/ 2 DJ-80(DJ300258 thrir
300260)

3
DJ-81(DJ300415)

'

4
DJ-82(DJ300181)

5
DJ-83 (DJ303068)

G
DJ-84(DJ17000008 thru

17000010)7.

DJ-85 (DJ17000011)8

DJ-86(DJ301927 thrug
301929)

DJ-87 (DJ301926)

DJ-88 (DJ301976)
4137

7 ~3
DJ-89(DJ301980)

13 DJ-90(DJ301981)

I4 DJ-91(DJ301538)

15 DJ-92(DJ301071)

16 DJ-93(DJ302084 thru -88)

17 DJ-94(DJ300678)

18 DJ-95(DJ302735)

19 DJ-96(DJ306552)
,

20 DJ-97 (DJ305066)

21 DJ-98(DJ303114) '

22 DJ-99(DJ302767)

23 DJ-100(DJ302768)

24

25

s
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4471-D

1 I:XHIBITS : IDENTU'IC'iTIC;i EVIDENCE

; 2 DJ-101(DJ300453 thru ;

300460) >

3
DJ-102(DJ305569 thru

4 305571)

5 DJ-103(DJ308686)

DJ-104(DJ300583 thru ,

6
300585) |

'

DJ-105(DJ302731 thru \
302733) \

8 \
DJ-106(DJ305060 thrug

305061)

O DJ-107(DJ17000072)

1-2 76)ac a

DJ-109(DJ302031) '4577

DJ-llo (DJ302026) [
DJ-111(DJ302014)

DJ-ll2 (DJ302021)

DJ-ll3 (DJ302013) i
!

17
'

DJ-ll4(DJ302012) ;

10 j

DJ-ll5(DJ3020ll)
19

- DJ-116 (DJ302030) |

DJ-ll7 (DJ30201C)
21 j :

DJ-ll8(DJ302017 thru
22 302019)

20 DJ-119(DJ302009)

24 DJ-120(DJ302020)

25
DJ-121(DJ302015thru! I

302016)

:

-_-______ _ ___ _ __ _ . - -
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EXHIBITS: IDENTI?ICATIG?1- EVIDEMCE
eak --

DJ-122(DJ302033)
;

DJ-123(DJ302008)

DJ-124 (DJ302006)~

.

DJ-125(t.2302027 thru
302028)

DJ-126(DJ302025)

DJ-127 (DJ302023)-

\
DJ-128(DJ302022) t

DJ-129(DJ302124)

DJ-130(DJ305058 thru
305059)

DJ-131(DJ308726 thru
300727) 4377

DJ-132(DJ307581 thru
307634)

DJ-133(DJ307675 thru
307712)

DJ-134(DJ307634 thru
307675)

DJ-135( Pilodo Edison Answers
te Interrogatories by
DOJ) -

DJ-136(DJ311945)

DJ-137(Doposition of James
E. Sullivan)

DJ-138 (DJ307713 thru
( 307717) |

DJ-139(DJ300ll505,

30011506)

DJ-140(DJ305929,
305930)

/

i

-

j
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EXHIBITS: IDEliTIFICATICQ EVID*KCEdeak

DJ-141(DJ305920).

DJ-142(DJ306015)

DJ-143(DJ305926)-

DJ-144(DJ305927)

DJ-145(DJ30010 thru
30012)

'

DJ-146(DJ30011715)

DJ-147(DJ30011722)

DJ-14 B (DJ300ll735)

DJ-149(DJ14000067)

DJ-150(DJ300ll797)

DJ-151(DJ30011301) 4377

DJ-152(DJ302486 thru
302505)

.

DJ-153(DJ300500 thru
300521)

DJ-154 (DJ305762)

DJ-155(DJ305763 thru
305771) /

DJ-156(DJ30011784,
30011785)

DJ-157(DJ30011783)

DJ-108 (DJ30011789 thru
30011792)

DJ-159(DJ310900 thrus

310906)

DJ-160(DJ309636 thru
309640)

:

1

1

_ _ _ -. . - - - -
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4471-G

IDm!TIFICATIOR EVIDENCE
eak EXHIBITS:

DJ-161(DJ309754 thru*
309760)

i

*

DJ-162 (DJ310955 thru
310975) ,

/DJ-163(DJ310667 thru
310669) /

DJ 164 (DJ310674 thru
310685)

,

/DJ-165(D 7310686 thru ,.

/310692) -

DJ-166(DJ30011018 thru
30011090)

DJ-167(Duquesne I.ight
Answers to

Interregatories and
Document requestc) 4577

DJ-168 (DJ118559) x,
( ,

DJ-169 (DJ118561,118562)
#'

DJ-170(DJilSS63, 118564)

DJ-171(DJ118565, 118566) .

DJ-172(DJ115380, 115301)

DJ-173 (DJil5382)

DJ-174 (DJll8567, 118568)
_

DJ-175(DJll8550 thru
118554)

DJ-176(DJ118548, 110549)

(_

t

_.
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4472 '

O mmi 1 P .R O C E 5. D..I. N G 3, - -. -.

1' 2 CHAIRFE RIGLE2: Are you ready to proc 9ed, ii

\
.
*

1 Mr. Charnc?
^ ;<,

' 4 MR. REYNC0DS: Mr. Chairman, I uculd 11%c to iatrc''
; ,

e

j 5 duce to the Board Mr. Allen P. Buchman,'!he was with Squire,
.

I '

0! Sanders & Dempcoy and will be reprenanting CEI in ene2

t
6

'

7 proceeding frcm not on. Or ct b2cct for a pericJ of .:ina. : ,
,

I

j 0, One other prelimincry pattar I would like to

9 raise with the Board at this time, the discovery requests thct
^

; ,.

10 | were served on all of the Ap!iicants have been ccmpicced and,

;; truthfully, to the fullast entent possible according to che

12 knowledge that the Applicants had at the ti.re.
.
:

13 Certainly tht.t is tr':a to my se.cicfaction. ;

1i

I ;.; In preparing for the Depcrt: rent's case during
I t

,g3 this past break, and in fact only in the laat sevaral dcys, 3

!
i

16 g
it has come to my attentim for the firct time, and also to the I

|l
4

'

attention of those whom I coordinated the discovery with,- l,e 3
! ,

! ;g that there are some files in the ccmpany's possession which i

1

19 could be labeled archive files or older files which had not
.

20 been reviewed and which it new appears contain scm2

| !~j information that would he responsive to the discovery request.,

I

]
'

22 It is n t yet clear to me heu much infor:ution we
f

! I are talking about or the full excent of the. problos. I ig
l.-

| was out in Ohio the las t couplc of days of last veth trying to, . , .

-|
! ! oct all of the information I ccaid and I am nc:.' convinced fI! J,,

i.

.

*

I {'

|>
: i .

:
! .

, , . , . - -- - - . . . , _ :_ . . . _ . - _ . , , _ - _ . - - - _ - _ . , - , - , - , , _ - ,
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i
t

-!
!

f:v.3 1 I hava 2.cen in Onir, itrf ng ta get te t?ng

I i

?. { bottcm of the ritorition so thrt I can .dvice the P.aard z.nd i(
t

!
06 the other parties cs quickly c r pocribit. una:. it is. !

s
.

- t

4 I de not have all of tha :le . ails in my . c sac;-;ien. I do not
'

5 feel comfortable at this junc ta ;:e trying r.o give bits and
i
i

Gj pieces and putting together '?e .4c;.c cituation until I j
i

\<

7| kr.ow the full score. !-

,
i

G' I will mke a diligent e for'; if I cnn cot Thursday
\

'

9 of f and since Friday and Fondcy are cpen datea , to try to !
i.

!

't o i>e in a position to come in cr '!uesday to aduce everycna en j

i
1; the situation. :

MR. CIG.Ta!O : it . Reynoldc had pruvicauly requasted

I
13 ' Tnursday as a fece day vidictt replainicc de .:: asent that i

I .
r j

1.; . necccsitated his requese, '

'

f (
.

1 a- !, So we hava done scne creliminarv checking with ocr |- -

.i

g wi tne s u e s . We have a corious problen in chac :-Ir. allon,
,

!
i

g ., who was scheduled for Thurs3cy is going it.tc the horpital
I

'

! !

;g | next week and we are not <:ure heu long he will h3 in, or

| |
*

-

39j e::actly what the problem wi'.1 be.
|

-

1 |
20 j' If we can roschedulu hir -- we haven't been chle '

I to contact him -- for Wednesda'; --,

CHAIRMMi RIGI.ER: bhat would happen if we me: '
73,

!
i

this ThursLy and took next Tue.iday as '_he additicusi free i
,3 ,

l.
t day?,

. . ,

n

E. CHA2NC: Thnt would be a :-.el p 20: the i
5 ,

,

,

i.
t

k i
o
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, ,

:rc2 t | than I am going to need some eine and cosefulay, nc: v:uch :o i
,

( 2! determine tne e. stent of tb.' chl . :T' t h a <r :*. ' n t te
,

. ..

3 waich :nsecvery, recronmc to dic ov; -, retp.es ca uar.: .o t

b 2 been as cc mple t.:e as .se thoug:.: chey *ere. !
4,

1 1

5| I would like to ask the Ec ard . end :15ecific:'lly :
I

3 Mr. Charno, if we cculd peasibl'. na rc the day of 2'hursda'-

- 7| of this week, and since Friday is ccheduled a3 ein ocea dar.c
9

i !aj and Monday is a hcliday, I believa tha c i f giver. dat,
,

|
!

g time I would be in a position by next Tucsdcy to com3 la |
.

t

'O ,I and fullv. advise the Board as cc the c.' cura af this roblem ;i .

,

f
.

;;} which has just come to .ty atta tion anc alse to sdvi*e '

I f

3

tu the Other 7arties.9
t .,

!
. ..

,., : I vc::ld not. crh f r t.t 3 t '.r 0 li diti .cc thin.
~ ,,

8

E
'

f
it was essential, if I dir.1 no'n think hv dci nct it this way4 -

l.'*~
.

I

!ge we could , p.srhapn , avoid *.:nat other*iisa cculd be. e del .y in
.,,

H
8

:;; the hearing.
*

,
f

1 :

'. CliAIRW.N RIGLER: IIc e many
-

,17 - como nias havn th200
,

arch :.ve riles that you first learned a.: cut? '

. 3 ,
av i -

.
!

| 1

f.in. RGYNOLCS : I am nct cure at thir junc*.ureg

3 how many cotapanies are involved. It c a r te.in i'; is marc th'.n >ni.,

.

and it could well be .11 c" che compuaies. The probler - anc. ;,,~1
i

'
'

-
t.may be lass than all cf the ccr.:anies .

,2 [.
,

l'
This is somethiaq thc.t ceae to my ".tcenticr. a.'.d 20'

,,
i. la

,

1 the attention of the recplo -cho cc.7edincted disco.".-" with :; .

I
i

[ me for the first time in tna last i;cver tl d:. ./s , li .c u. .:.ly .,_ ,

.a (
l
,

I
e

.

.
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1)mit4 j Department ?uhatannially.
'

,

I~ }.9
i

l CHAI.TG. ! RIGLEL: Tant 1.'Ould 91**o vou crecthor davs -
i

i,:e ,

~l in the conaccutive :itrizig of d::ya you s .y ycu naad. |
4 +

MR. PG Ytl O L D S : I need tha concocutivs ? rir.g of dayh i
!

5 i
Thursday would be preferable fer a number of reaconc, which i

!

G ~
.

go more to schedullag and Teetinga and talki;;g o pacplc ;
,

7 and so on, than the following 'Ouesday wou '.d he. But '
--

I

O ,

i
I
.

9 >

I

10
.

'
i

i

12 |

13

.i .
'' h

!
i

15 ;

16 .

f

17 '
.

10 i
,

.
.

10 .

20 ;
i
i

?1
,

22
!,

4 i
\ !'

23 i
;i
:

Ak

i
2s i j

i

!

l
'

i

h

1
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i

,
', +

CAK bwl !| CitU"?! A" GIG LOR : If T:'atic? ha; e problem !
'

i.
.

o i

S2 ~. with a witness 'eho hac a dato :c ba 3. the heepital, r.aybe .'

I
, .

we will have te st;< rou cc 'm ? r.i ns t ' ak '. 'l "''.n n e .r, . !
"

I

.

,

'' Lat 's thi: : ab. :: in a t var tha nac:. hour. l
.
'

5 I" you do have a .iitnesc goi..c *nta t:v: hospital, *

.

O I think it may be prefersble to get hir.1 out of the wa:- thin I

i
,' ,

.

first uceh before ha qoes in, j#

i

Cl a .rm. - the Shaf; alao Mrs a |0 8MR. LPSSY: !!r ,

9 couple of matters. He have din tribut d cr.d identified as
t
.

'
0 '

Modification th:nber 5 to the o;:eratina agreemant bar.o en'

I
Il C3I and Ohio Pcwer, dated March 21. 1962 '~.'his would be !

i i

l' I ,

3 t o S ta l :' -'. 9 4 i t- '.N which hcc hau.' :e.crivedqGurplement
i

13| into evidenc2, ,

*,

l'I | Por cor.pleteness we ack tha1 it ho inc..ut:ed cn .

i

:S part of Staff Documen t 174. |
!

16 ' In additica to that - |

17 CITAIP}lM1 RIGLER: Staf f Decitr.ent er Stcff Erhibit?
| !

| ?

13 MR. LESSY: Staf f E::hibic 174, i
!
:

19 Seccndly,the !!ca.rd asked that to inquire ac to i
!

|
~

'O the chapter 4906 of the chic Code which was referr.nr.ed in
'

!

!21 - Mr. Mozer's testinony anu which vaa recalvoc late evidenca, 1,. . . . . .

i

22 which uus identified as Staff 2xhibit :iumber 206
.

23 Our chechina the Oh i.o Code indientea that it is |
i

' ' the current copy of the ctatuta.

25 , My record incic: tan ic has neun racaived. This t
i

i

I
.

t
' i
t -
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|
l
:
.

+.

w;c subject to cur ctauanent tnat :. unc a e.crect copyhw2 '

2 of the ntatute c.9 .'e ha'ra chac::cd 8 t, .

,,

In additicn to '. hat, t'.w r e. .ac e a :. : 4 e tt.ura
g

4, mattor3, such as th c t , thai ac an apprcpri ta tim daring

3 a broa% in tha Department's es ca, I v au lt'. 23P.a anaccc i

O five minute's to clear uo. That iu all we have Gt thi:5 tira, j
'|

7 In light of Mr. P.aynold's a r.:tanant th.i t ' die re

3 may be additional doeurent: produ c:;d , i Gon' t want tc- f ormally 4
! l

.

9 rest our caco in Chitif until w2 hitve h?xi opportunicy to loch !

10 at those,
i
!

11 ' CIII.IIUG.N RIGTZR: Th . d- is underst?.ndable .*

12 Te.y other prulininary ~. .t tm-p

|
13 (No response.) {

|
14 , Is the Department raady to procaci!? !

,

15 M3, CF.A.C *0 : It is, Mr. Chairman. |
1

16 'ie would like to begin our cene by the
i

17 intrcduction of a cu'.se tantial number c. unnp:naor?f

!S documentary exhibits

I
19 We would like to c,:.*er fcr identification as

20 Exhibit DJ-15 a document identified c.s ?PC Number 11 with -

l,
t

21 : DJ Number 15-302,
!
!

22 ', I will ctata initially t% P. this rirst group of |
;
|

1

23 documento is tchen directly fr:= che files of the Federa?

M Power Co.v.miecion c.nd vera copiad tha e, !

se\ wJI

i
i

!,
8



. _ _. _

. . - __ ~_ -.

4478*

i MR, CHARNO: AS DJ-]G ve uculd lihe to offer

.

< 2 for identificntion en its fact ac Co:wumar Powar ??C Raca
X:bwl ii

"3
3 Schedule Number 12, D7 Nu:rlosr 35-233.

i 4 Let me ask at this time would it ba aprr:cpriate -

5 for these to identify each of the piccea of cach or t.hese

G- filings. For example, it could ha Conmrcr's filing contains
!

I

7 different material frcn different dates and should we nake

d those appendices?
4

g CHAIRMJW RIGLER: I note that ycu have kindly

10 Provided the Board with notebooks in which these appear

j; to be serially indexed. Do the other partian have e

i 12 ccmparable file? .

.

33 MR. CHARNO: We hava them in the same order,
,

14 but not in notobooks.'

.

l o- CIIAIRMAN RIGLER: Nould the other parties'

- 16 Exhibit 16 ccnaisting of Department of Justica Doctraant
i

Nunber 15-203 contain the same number of pages in the caneg7

;g order as they are in the Board 0 not bcoks?i

I
'

gg MR. CHARNO: Yes.

20 CHAIRMAN RIGLER: In that case 7 a-3.e no raanon

| 21 take the time of all of the part.les to iduatify eacht

l
22 page separately.

3

L MR, REYNOLDn: Let :ra ask at the cutset to ::atg

it straight what the proceditre 1:, going tc be? D,: t ag

Mr. Charno intend to identify a n- ier cnd ac.ve in en masseg

a number of documents? IIcu arc ve going to do it? If we
,

!

_

W - ~ w- ,- _ , _ _ . _ _ _ -3 -.p . _ _ , _ . a,y.__~ _.,_ _.-
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1
do that it will result in some ccnfusion, nince there :acy

2|
be objsecions to eoma and :ict to others, I think tre

3 ought to mayce get the precedura s traight now, so we kncu

4 how we are cperating.

5 CHAIR'Uli RIGLER: All right. iTay don't ue

I introduce them into evidenco at tha tir.c the*/ are iden tified,"

6

- 7| If there is a problem with a particular dccument, we can

i
8| single it out.

Otherwise, v.'e won't have to go thrcugh the routino
9

of separately discunsing supplemen~ s to c::,ch docue.ent.c
IO

MR, REYI?O' DS : I'inc .
97

.

MR. CHisR'40: In that csse 'te would like to offer
la

!

13| into evidence DJ-15.
,

(
CHAIIMPJJ RIGLER: Ecaring no cSjecticn, it 9illg4

be admitted.
15 ,

i MR. REWCLDS: I mehc the con inting cbjaction
15

on behalf of all of the Applicants, encept the Clsvaland
j7

i Electric Illuminating Conpar.y and Duquesne Light Ccaphny.ii
33

CHAIRMAM RIGLER: You are making that objectionjg
I

,

on behalf of all Applicants, notuithstanding the, whereas20

clause which specifically refors to the CAFCO grcup and
21

mentions the other companiac involted in this p-loceeding? i.,

!!R . RSWOLDS: Sure Ab solu t,31/ ,,

CHAII'fiAIIRIGI ER: The cbjech.on is orerr;1sd,
2n,

and R 'E be meeM ink dm n & p.
25

i

|

| -

I
i
'

_ _ . . . . . _ _ . . _ _ .,. _ __ ._ _____. .-, ,
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t

i
,

(The docrent refe). red tobw2 ;,

was marked IL:hibic D:i-15 [
( 2 i.

,

|'for iden'.,ificatic:: and
o
s

f

L?a3 receiV8d in evidanCQ,)
* *

, n
,

tiR. R3YNOLDS: May I ash whetN; we - -
3

. whether this is coning in as an unsponscred decunent and,
G :

if so, whether we cculd have an of fer cf Proc 1- ca to the
. .j

'

unsponsored docunsnts that this Departnant is goin<J to8

introduce in thic fashion,
9

MR, CHARMO: Mr C.uirman --
10

CHAIMAN RIGLER: "'an you do that?
yy

i

MR. CHARHO: Could I note t.iat the doctz:,onts do |
12 I

ihave the pertinent portiens icientified at least with respect
l13

( 4

I to the first several volumes , Tne dcctm: ento consist of |
94

FPC filings which are either contracts between the Applicants
gg

or between the Applicants and others, of ten '.rholesalo
gg

customers,'

17

We could nake separate offers of proof on each i'

.
18

docur ent , and we vill do so if it is falt necessary,
gg i

i CHAIRMAN RIGI2R: to the doco.ents contained |
20 8

in v lume one, f r e:< ample, have scme covercil purpore f
21

i

with respect to the Department's case'' If they are a
s2,,

continuing series of centraces, all of .chich are in the i

3,

same vein, it seems an offer cf orcof with respact to cuch
,,.4

!

one individualil"' would needlassly use the time of tha
4 25
< .

)

5

.. -,

r - -- - - - - * * - - " =- m e e- r- +~
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\
-

- )

i 1 Parties. .'
!

'

\

t

; ,i3 2 So, if Mr. Chaeno vculd spea;; te n11 of tha i

!

4 3 documents which have similar intant cr pm pcsz, that
,

' :
1

|
would catisfy our purposo at this tim. id

,

j 5 MR, REYMOLDS: If he could spach to one ar.6
! 6

6 refer back to that as an offer of prcef that would work tec, ;

f
4

7 MR. CH.ARNC : Gith reepset to DJ-15, this contract j
i

.

f

i

i e icJ being intreduced as evidence of tha storkim, re lation-
,

9 ships of .r.cmbers of the CAPCO grcup wich each other,

10 With respect to -~ |

11 CHAIPJ!AN RIGLER: On that, do you itean tha

12 imPlercentation of the CAPCO nyreer.cnt? Wculd that be
i
i

.

13 incorporated within your offer?
i

i 1.; MR. CHA?l3: That WOuld. .

l
.

15 CIIAIPEAN RIGLER: Or did ycu mean their

16 working relationship, absent and apart frem the CA?CO
'

i- 17 agreo3n'ent?
!

! g3 MR. CH732iO: Their vorhing relchionsnip,
i !

! 19 including the CAPCO agrectrcn t - as indicate:2 cn paga 3 of

i 20 the exhibit.

;

| 23 MR. REYNOLDS: I don't intend to qucrrel with
i o

f 22 each offer of proof, but I th!.r.k wa cught to get it straight. |
, i

i The docent as I read it is c.ct in e'?cet today.
i 23
i
,

I'm not sure as I understcod the off3r of precf thac3
.

Mr. Charne was focusing on then.5,
.

I

k

1

1 '

. .

m m- m~ w- e m-- --w-
- - - - - , , - -

,, -_,---.7-,. - . ~ ---m-,m
, m e- m m.yy-m, m-m, .. m. m -msg
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!!3 CHARNG: .T n nct sur2 tha ; I understcca the;
i,

nature of Counsel'1 eb j e cti ar. . If un r_ra in- ic a 21m e2

wcr.' ting relatienchin of tha Arp3icancs.- ..crtain'.y past-
.,

.,

contractual relatienchios and pr.saent contractur.14
P

rel tionshipr, are all cc.ntribe.tinc f acten to that verking j
5 i

:
.

'
- re.la tionahip . io

|

We are not trying t.o cryst dlize a car.cnt cf'

7

the relaticnship among CAPCO n.cabera in tie.e , We era
a

looking at it basically prior to and since the forn:ationg
i
8

of CAPCO, and how the cc:nyr.it.s hc se deelt with each othcr
10

thrcugh that period.
;;

That is the contet:t in which &a cider or preaf {12 |
,

was made. .

l a,
.
,

8CHAIPl4AN RIGL2R: 15 is receiva!. into uie.enca
1 *. ,

i
1

at this time. i
15 i

f

fES3
IG ,

!

17
I

15 |

!

19 ;

i

r

i !
t

h

21 i,

9. 0
.

*

$

23

1

24 '

i

4

125

!
, ,
'

|
d

'
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i -
,

4
,

:m:1114 MR. CHNINO: We vould offer DJ-il. Ms offer this

in general support of the Depart =cnt's allegetlen of a

territerial allocation agreeme:it betu-aen Toledo Edison end''
> s

i

Constuners Power Company. This docucenc going to the.

contractual relationship betueen a custe.72r cf Concumers
.
4.

Power and Consumers itself.i
1
i

MR. RZYNOLDS: Mr. Cinirman if we could have a

minute. We have not seen this document until thic mcrning.

We will have to take a few minutas to review it.

)
i If you will wait a few minutes, wo vill respond
4

at that point.,i
i

!

MR, 2LES: Mr. Chair:aan, Toledo Zdison objccts

i

to this document en the grounds that it has no relcvancy

i to this proceeding. It is strictly a unilateral centract

between Consumers Power and one of ir.s custcmerc. It does

{ not in any way involve the Toledo Edison Cc.npany. It is not

l
'

a party and is not mentioned.j

It, therefore, should not be introduccd cs an

~

exhibit in this procceding.;

|

| MR. CHARNG: The Copartment is intrcducing the
i
_

! document as circumstantial evidence in su;:pcrt of tha
.

t ,

k allegation of the tarritorial 4.grement.

The indicated portions on th3 third paga ctal:S

i that Consumt?,n. rectricts c le ene'rgy that it *4ill furnish

under this contract to 3 ales ;;ithin the State of Michigan

. . - , . . - .

wyw v - c ---g pi s , --%.,,.# __ _ _ _ _ , _ ._ _
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mm2 which would, of course, be consono.nt eith a territerial

allecation agreement between C3nsumarc se.rving in Michic an,

and Toledo Edison serving in Ohio, since the border he ween

( ..
their service crea is a stataline between nichigan and Ohio.

CHAIRMJUI P.IGLER: Where does it restrict tha
.

company to sales within' the State of _ Michigan?

MR. CHARNG: I must have misspoken.

The contract doen not restrict the ccupany to salas

within the State of Michigan, but restrict: the enorgy to be

sold under the contract to " Usa by the customer fer the

operation of all of the custoner's electric distribution

system located in the State of Michigan."s

So that under this contract the cuntomar,,

Southeastern Michigan Rural Electric Ccoperative could not

utilize that energy in the State of Ohio aven though it has

facilities located in the Stata of Ohio.

CHAIRLW RIGLER: Does'it?

MR. CHARNO: Yes, it does.

Pursuant to other contracts, the two halves of

this utility system ara operated in isolation frca each other.

CHAIR'Wi RIGLER: Do you inter.d to connect with

document or documents which voald support the conclusion that

there is agreement between Consumers Power and Tolade Edison
,

which allocates territories to thosa respective conpanies?

MR. CliARNO: Yes, wa do.
r

I

I

_-_ - -
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- mm3 We have it firct because we put the FFC filings

at the beginning of cur exhibits,

r MR. RE'INGLDS : On betalf of Applicants, I want

to cbject to this.

- On the face of this document it cou~d be that the

provision he is referring to is in therc cecause Censumars

was, at that time, fighting the idea of being undar FPC

jurisdiction and operating only within a state, and could have

absolutely no relationship or relevance uhatscover to the

assertion that he is making.

I think to the extent. the Department unnts to

introduco documents which, en chair face, are relevant to

!

that allegation, that is a different matter.

If we are coming in on an unsponocred basis with

this kind of material, then I think it has to como in with

a witness and we have to have oppcrtunity to explore fully

what the nature is of the document and what the reni import

is.

I think there are certainly different explanations

for the red-marked provision ecually plausible.

On this banis, it seems this a dccument is

not cne that should come in uncponsored. Mr. Zchler informed

me the document itself is incomplete in than it does not

contain the transmittal letter in regard to the jurisdictionals

reservation which would indicate more support fer tha statenent
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:

mm4
) that I made chan for the stahen. ant. Mr. Char".c ncd c. I; cays

the filing is made subject to t.he jurisdic tions.1 rar :rvation

.
contained in the trc astr.ittal le:tte r to the Federr.1 Power

Commission dated February 2, 1967

4

To redi:.ne a paragraph and then make th2 kind of
,

argument that has been mada, and get it in on an unrpcusored
.

basis, is inappropriate.

If he har other docuttents that go to this , uc can

! deal with them at that time. Utt he cannot bootstrap this in en

l, that basis.

MR. CHAPlio : This :.n the ecmplete tariff filsd.

We are unaware of and do not have a copy ci tha 1c:tter

referred to, but we will suppD.r it if it ic nacersary to
,

i

ccmplete the exhibit.

We do not contend certainly that the only possiraio

inference which may be drawn frcm the indicated lenguage

is the one that we urge the Lonrd to draw.

But we belicve the authenticity of the document
i

is demonstrated upon its face and that it ccr3cs within the

exceptions to the hearsay rule provided in the Federal Rulas

of Evidence, and tha t it shoulc be adrai::alble. And th nt.

Applicants' objection to i should go to the v ight, or

certainly is not relevant until the conciticica of our casa

| at which point they could movo to strihe,
i

CHAIPM N RIGL3R: Uh2t tre h il du, St. Ch=.rno, is

- _ . -. . . . . - _ . - _ - . - . - - - - . _ _ - - - - - .
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i defer receiving it into evidence at thi:3 tima, subjcet

to introduction of other doctments uhich would support the

'

offar of proof at which time you may ene.u voor offer.,

(The docenent raferred to was
,

narhed DJ-16 for identification.)

MR. CRARNO: The Departacn'c uculd offer into
.

cvidence as Exhibit -- offer for identidication ac Enhibit
i

DJ-17, a document identified as Ohio Edicon Cc;apany, FPC

rate schedule No. 14, which bonrs Department of Justico

identificat on number DJ-15-310.

The Department offers this contract betwcen Ohio
,

i Edison and a rural electric cooperative lec.tted uithin it:5

service area in support of the course of conduct alleged : a
.

other briefs, that Ohio Edieor has had restraints upon.

alienation included in it.c wholocale contracts.

and 4 MR. STEVEN BERGER: May I have a itemnt,

Mr. Chairman.

CHAIRMAN RIGLER: Off the record.

(Discussion off the record.)!
,

MR. STEVEN DERGER: I will need a monent,,

i

i Mr. Chairmen.

MR. CHIJ1NO: Ia addition, all of there contrcctual

materials were covered in the recuest fcr ad.niccic:a., a..1 of

the rates schedulos.

MR. STEVEM EERCER: Your Honor, Ohio Elicen haas no

_.

- - - ---
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mm6
objection to the admission of this acen;ncnc..

MR. REY:! OLDS : Continuing objection on bchalf of

the other Applicants.
<

t
CHAIRMAN RIGDER: Tne continuing objection is cvcr-

1

ruled and Department of Juctic a Exhibit 17 vill be cdmitted

into evidence.

(The dec= rent referrad to wac

markcd DJ-17 for identification

and received in evidenco.)

MR. CHARNO: The Department offers for ider.tifica-

tion as Exhibit DJ-18, a document bearing identification number

Ohio Edison Company, PPC Rate Schedule No. 15, uhich boarr*

i

the identification number DJ-15-311. The offer of proof on

this document is identical with that for DJ-17.

MR. STEVEN DERG2R: Your Honor, cs to th2

September 5 filing by the Department of Justice, thare

was centained in that filing a charge, p ;c 0, i:hera ic.atstes,

' prior to 1973, Ohio Edison anfarsed provisions of its

wholesale power contracts with municipal system: which

allocated custccors in territories thereby rectricting .

competition between itself and the municipal systeras."

I haven't read the document through in its
j entirety, but it was my recollection Marc was not a Scptember 5

charge made in rega d to the e:-rlier contracts botvcea chicr

Edison and the cooperativos as to uhoicc le ear;vice thnt wasa

- - - - . - - - -

---n. --- _ , , - , -
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in e:tistence prior to the , Buckey c.rrangch'.cn:: cc:'.ing inte
,

existence.

MR. CF2R'!O: Tha cooperative contracts ar-3 no

longer in off2ct. There is another relatienchip batueen

Chic Edison and the cocperative systinas trichin itn rut lil

service area which is direct. v under attack. by the

Departr.:ent and was ona of the spacific :.llegations.

It is within the context of not only its wholesale

contracts, but the relationships within the cooperativo systr.Jas

'
within its arse. that we would offer this doct:nent as indicative

|

I of its ovarall long-terra courne of conduct.
.i

;

MR. STEVEN LERGER: Ycur licncr, in light of the

I fact that the Buckeve arrangeaunt superceded the wholocalc

relationships between Ohio Edicen nnd the cooperatives,

in its area, and in light of the fact ths.t it we.s not contained

in the Septeraber 5 filing, I uculd li:co to have includ2:1 in

Mr. Charno's offer of proof, if ~ nay raquest i , heti it in

that the existenea of such provisions in contracta dating

back prior to 1966 which have been autorseded by new
,

contracts with a different power supplier in come way

impact upon the issues inthis prc.cceding.

MR. CEAPRO: We wou:.d be happy to Zurnish ther cc

; part of our offer of procf.
.

: The Departmenr. is a:.legiut that the contract batucon
i

i the cooperativa SV3ters la Chio Edisca's crca and their power
!
1

|

-

. , . , ,
- -- --r- m - *-n ,
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ram 8 suppliers centains a restriction upon their rtitic of ,

(
'

power in competition with ohio Edicon, and S that restriction

; is also containcd in a centract to which Ghlo Eticon is perty,
t'

('

under which Ohio Edison r.rovides for the delivary of that

power to the cooperatives.

The naturc cf that restriction, as I said, is cne

that prevents the coccorative syste:La uith cecpeting with

Ohio Edison at wholesale.

We find the identical effect of a restricti9e,

-
.

agreement in the exhibit presently beinc offerad in'that

these contracts prevent the cooperativa cvottma who, prior to

1970 wore being supplied dir: city by Onio DIison, from

( competing with Chio Edison at tiholesale.

CHAIRMAN RIGL2R: ARe you saying thct the

Buckeye agreement continuas in effect rectraint fecm

predecessor contracts with individual cooperativen?

MR. CliARNO: Effectively so, yes, sir.

CHAIRMAN RIGLER: Wnat was the date of the

Buckeye contract?

MR. CIIARNO: I beli3vo the Buckeys centract we.c

in 1968, generally, but the ccaparativas in Ohio Ediscn's

area did not begin to be supplied by Buckcy:s until

approximately Augusc of 1970. And these concract3 vera in

effect until that cine.

CHAIEMAD RIGLER * T.iuse contr:. cts bainq contracts
.

k

... .

-- _____m . -- - n
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similar to Depart:ent Exhibit 10, crd they : re in effcet
w.9.

in whole or in part in the interve.1 betueen 195'5 ud I.970.

MR. CHAPliO: Sc:no of chum go bac;t au far as the '500,
<,

1 but they were all in effect, I believe, frca ' 6 5 oruard ,
,

yes.

We would offer thocs additionall/ oc evidence

of the intent of Ohio Edicen. in particiration in ti'.c Luckayo

arrangeraant .

CllAIRMIdi RIGLER: I3 thers objection?

MR. STEVER BEnG3R: I snill feel that .Inck2ve -

agreen.ent supernoded there Oxrmge:.zata in termc of .-,

Mr. Charno trying to ecenblish ec .te co:umetien be:.;ean the '

provisiona in those wholcar.la contracce and the scp rsedingi

Buckeye arrangement. I thinh :he effer of this f.cc= ant
!

suffora sc:aewhat from (ne s2:tu prob!.a:a as the earlior one

offered by the Department in regard to tha relatienchip hot,Jaen

Censunera and a custcme: cf Cmsur. arc in relaticn . c Toledo.

I think cherc is a problem of conncetion. I tu ge

the Board to defer on those as well until such conncction can
.

ba established in ragard to the earlier w.elesale contraccc+
,

between the cooperativsa and Chic Edison and connecting in

up in some way to the inclusion in tha Dnckeye ecntracts cf

such a similar provision alleged by the pagartr.ent to be

anticompetitivo.

CF.AIRMMI RIGLOR: I thin!; ho liren c:4r2 of your

.

,....e, a --- e- ,., - - .
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mm10
objection goes to the weight, and with raspect to the

second, I do see a distincticn hetueen a dccumenn which
i

doesn't on its' face mention tha Applicant companics and one
'

which specifically is a contract entered into hv Chic Edison,
l

one of the Applicants.

We will receive DJ Enhibit 13 into Ovidenca at this

time, overruling the continuing objection '.thich I accume you

are on your feet to make, Mr. Rcynolds.

MR. REYNOLDS: I cm on my feet to make tha

continuing chjection.

I would like to get a clarification ac r.o whether

the Board's ruling is a ruling which, in effect, la stating

that the Department of Justice has entablished its burden

jof showing sufficient good caase to add the new allogation

which was not made in its September 5 filing?

CHAIRMAN RIGLER: Which new allegation was that?

MR. RE7NOLDS:
,

T e allegatica that so are novh

heari: - for the first time regarding the earlier pro-auckova

agreements between Ohio Edison and cooperatives thc.t nay have
,

been restrictive in nature.

That is not an allegation in thoco Septanher 5
.

( filings. It has been my underc anding in the abaonco of such

an allegation in tnose Septe.Ther 5 filings ~ hat they arec

not proper matters in the precent proceeding.
.

All I am reallv askiac is if tha Occrd is
,

)
,

-~~s..

--- m v
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mmll
ruling that here the burden han caea me: to show gcod cause

,

by the government.

I would lika the record to reflect that the,

Board has no ruled that.

CHAIRMAN RIGLER: I thought -- and maybe I
.

misunderstood -- but I thought Mr. Charno indicated these

documents supported that allegntion in that they shoved a

continuing course of action en the part of Ohio Edicon.

MR. CHAPJiO: The Department did not have an allega- '

tion in the September 5 filing that went specifically to

restraint on alienation of power sold by Ohio Edison to

cooperative systems.

CHAIPRMi RIGLER: Did I misunderstand, then, the

relationship of these documents to the Buckeye agracment?

HR. CHAIO!O: No, sir, you did not.

CHAIRMM RIGLER: State it acain now co that una

Board understands.

MR. CHAPJ10: The Ocpartment would offer the.9e

documenta -- they are a series of contracts with ecoperatives --

which arc intertwined with the Buchays arrangerent tiro ways.

Number one, they contain a restraint. c.cticcmpa titiv.2 |

restraint on alienaticn which is perpetuatcd in the

Buckeye agreement and thereby givas ccme light to Ohio Ediscn's

intent 'in entering the agreenen in cic manner in which it ;

did, and in the structurc of the agrooment an it a ands.
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n12
Further, it shows a continuing c urne of concuct

''.

with respect to the dealinas cf Chio Edican winh the

cooperative systeras iccated 'tithin its service araa.

We are not introducintj thic as evidance of a Setction

1 violation in and of itself.

CHAIRMAN RIGLER: In c&.er words, this is not ca
.

independent allegation of a violatiore of the antitrust la'.es?

MR. CliARNO: It is n r..

end 5

|

|
.

ue u .
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1,

SAK:bul 1 CHAI.TIAU RIGLER: I scr. you nodding. |
..

S6 2 2'R, STEVEN 3ERGER: I wet ncdding cd to your
,

2 clarification of Mr. Chr.rno's latest otst2m:nt in regard

4 to his offer. In that Mr. Charno, ac I understand it, is'

i

5 not making any effort to allege with regard to the
1

G Cooperativec in Ohio Edison's arca a caparata chargo in,

| 7 regard to anticompetitive pout.tlons in the p c-exacting |

1 8 wholesale contracts as has bcen alleged in regard to the
i

!
9 municipals in Ohio Edison's trea.

10 CIIAIR'4AN RICLER: I think that is right,

11 MR. REYNOLDS: I need furthcr clarificaticn, As

II I said, the Scptember 5 allegation of the Department, therc
!!
t

;3 is no allegation that the Bucheye agreement opsrntad in n
.!

!
14 manner that would impact on the r2 tail custc.r. ors of tha

l

I Cooperativen or cauced tne kind of alienation prchlen he j15

.

10 la saying he in trying ,tc support with respect to earlicr
p

i 37 agreenants and walking in frca the earlier agraumenta to
.

.

7

i

;g the Buckeye and saying that that is the Buckeye slicgaticn, !
i

i
19 I'n aching we do have clarificatica because ;r

,
t

20 it is the first tina I have heard that all2gation with i
1

! 21 respect to Buckeye or with resp.wt h to the other ecntracts.

; 22 i MR. STE'IP.N ESRGER: Can we havc a mcment?

MR. CMARNO: Ua can nets for the record en23 i
'

1

page 9, the specific allegation, whila it douc not aantion24

a5 Buckeye, is as follcus: "In 1953 Chio Edison encored into |e

I
i

, |
! '

t

Ii

- ._

'w-w .c ., - r -, - ,, ---,.._-v-. - _ _
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; an agreement with the Ohio Pcvsr Ccmpan! ..htt restricts
,

i 2 the cale of pcuer by rural electric cccperctiv . to i

bw2
3 municipal pcuer custcmars of Ohio Edison, thereby foreclesing

4 competition in supplying bu1% pcuer."

l

5 This was expanded in core dete.il and e:tplained in !

|

3 our brief in Noverd:er,
4

7 MR. REYMOLDS: Tr.at is my difficulty. That in

a bulk power. What we have heard here this morning does

i

9 not relate at all to bulk pcwer. Thereforc, it is an i

l

I
to entirely different situaticn. If he sinnts to nake the

1; allegation with recpect to rcheil, that is all right with
I

i ga ne, and the Board can rula that it trill add the allegation,
I

'!

! but this aller;ation he has juct rec.i relates to hulk pcz.-rer33

;,; and it is a dif ferent allegat:.on,

MR. N EO: We would note thn: our allegation15 ,

5 4
4

does not state wholesale or retail as coatnined. It tfculd;
16

' r* /

encortpass both, '
;7 ,

,
.

We were focucing in this casa on the rastraint |T-u
.

of wholesala, as I stated earlier in my offor of proof. 'jg
!.

CHAIF24AN RIGLER: T think that is edequate20

clarification.21

I.et's move chead.22

> . ^ De documnt mforrod to23
t .

1

,

tras marked Exhibit DJ-13 l
; 24

- r it:entifienticn and was25
I
'

~i

receirad in evidance.,) ;

I
<

1

. _ . _ . - ...--. , ... - , , - . - - . - -. . .- - - -.
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i

bw3
1 MR. PIYNCLDs: Mr. Chairman , i t ca.>.y be that

we could go quicker on this. Ue are into n "Jerica of ;2 '

i
i

3 dociraents we have non seen un':il this morning. ''hars are- .

i
8

4 a qcod number of documents uo nr.ne seen, ;

t.
1

5 I don't know whether Zir. Charno unnts to go in ,

t.

Gj a special order, but it might be quickar to -jump past

'

7' these and at the lunch brcck giw un opportuniuy to loch

8 at then, so we don't ne d to acke tha time we crc, obvicdsly

9 taking on each one t.nd go to the dec,rmannt we <iid havn-

a
'

10 ahead of time and mcve quichan

11 I
it CHAIMAll RIGI2R: Juppose we identify the

19
|-

documents until we ret.ch tha onea where ycu haec socn -

13
,' them and at that point receive the previcuc2y ceen ones |

14 |
*

into evidence end allow you te cone back to the other i
i

4

15 ' |docunants af ter lunch ,
I

16 !
MR , STry"dN BERGER: Although we did receiva j

!7
',

.

|
copies of the documents that were :;oing to ho introduced 1

'

18
today by tlus Department again at Ohio Edison on Thursday,

19
the time ha.4 not been sucn be vn.in Tnursday und this

i morning that the voluze of 'dccanents thathav" bcon
91 i

i-

received could have been reviewod and determinnd hhat t
'

!
22 ? |

(- such documents vera au--hantic ac.d to fornulanc objectiona jl
,

23 I

f we may have had to the reccip: of such decur.eni:0 r 30 23

24
: to enable the Board and Partiec cc, c cjadibe thingc tod y and j

25
rsceive documents en masee , j

4 .

9

?

i i

-._ __ ._. .
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bw4
I I bElieve it is eging to ba neccoscry with !

2 regard to substantially all cf the decaens that are
'

l
3 going to be introduced against Ohio Ediacn todt.y to go j

,.

4 document by document,

I
5 CHAIR?cc1 RIGLER: .ill righ t, the.n, we vill

6 just identify them today and tc corrcw ycu may reeve tham
:
.

'

7 into evidence, Mr. Charno,,

O Perhaps we can then get to a f act witncus f

3 today-

10 MR, STEVCN BERGER: Wil s e offer af proof be

11 mcde today as well?

12 CHAIRMAli RIGLER: Well, I den't know if that is

13 going to be necessary if you have this additional tima

14 and with Mr. Charno having given you the general offer

15 of proof with respect to power contracts or other .

16 classifications of documents.
,

I /
17 MR, STEVEN BERGP.P I agree in regcrd to ;that, ,

18 but when we scart getting to htters and nemorandums , I
|

19 fool our ability to formulata cbjections overnigat with

20 regard to tnece deciraants will be nided by ;hacrrer offers

21 the Department may nnke with regcrd to thcae documants.
4

.

22 CHAIRMidi RIGLER: '! arc you intending to of for

i 23 'all three of these looselce f notebocka for identification

24 right ncu?
s

25 MR CHAPIO: There are mor2 thcn threa and, yc1
;

i

- - _ . _ _ . . . _ _ _ _ _ _ _ _ _ .

1 q < s en - -
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I CHAIRr4A'i RIGLER: !!cw mcny nora than idirce?
,

2, MR. CHA GC: We have -- I think yce have seren
4

3 each.

4 The first threa are primarily contracts, howcVer.

5 CHAIF3tAH RIGIu:R: IIcw nany separata nudars are the e?;

.

j G MR- CliAPliO: I haven't any idea,
>

i i
! .

7 CIIAIRMA11 RIGLEn: Chese are all unsponsoredj

S documents?
4

.

9 !!R, CH.5RNO: They nre. Thcac that did not

to ccme frcm the FPC files came ? rom the Applicant ' files

| 11 and these were all the r.ubjec: ci a request for admissions

12 which has been outstandin~ fe:: sena ronths, and va had

:

i 13 a little bit of trouble initially with the Applicants'having

14 difficulty working with the document list we supplied

4

13 SG GdV4H1 riOntile 590 UO In!gan to make available cur copies4

16 of the documents to these companies among the Applicants

l whc were intercated a they used our filns to identify wntt17

- 18 had come frcct their files ,

4

19 CHAIRMAN RIGLER: So that tha letter: Os to
4

t

20 whien they seek offer of proof cama frca their own fil.es?

21 MR, CHAP 2:0: That is correct. I don't believe therg
7

22 are any exceptions to that.

23 MR , REYNOLDS: That wculdn't I: ear en the offer

24 of proof, though.

{ 25 MR. CIIAPJ:O: Any a::ccptions tc that were docunents
!

y '' ' furnished to them in disenver:7 And f.csc :rould be 'rery f
'

' i
9

$e

~ ~

- , , - - . , , , - . . . , . - .-. - , - - . - - - - . . . . ,



- .. -__ . _ _ _ _ . . . _ . . ._ _, ,_, , _ _ ,_ _

o

4500
:

E6 lin'.ted . NOt more chan ten or fif tcen.
3

bw6
S7 CMJsIREh RIGI,ER: Wu 'till prccMd wi9. the-

2

identi.fication and you can mde your of fars of proof i
3 ;

as you go along, briafly.'
,r ,

.

* ' '
*

5

# " ## # * '

G

f ace as Gi io Edison FPC Rcte Schedule 16, bearing the
. 7

iCepartment of Justice Identification Ntsher H-712, txx
C I

$ne offer of proof is the nme as for the prior
9|

two document:.,

E. SMITII: This in 19. Are you confident
11

of that doctane.it ntcher. Oh, yas. I see you cra.
12 :

HR. CHARNO: ' Ole Ecpartncn'; of Justica offC) s |
!13 '

for identificatian as DJ-20 a doucment ba: ring
14

identification ac Chio Edison Rats Schedule '*u::Qer 17,xx
15 t

bearing Department of Justice Identificatica Mua6er 15-312,
16 |

with the came offer of proof as the prior three W.hibits, ;

17 g
'

The Departmen . ef f. arc ofr identih ::ation as
18.

Exhibit DJ-21, a doctr.ents id.cntified as Chio 2dl30n
19

TPC Rate Schedulo Ntder 18, bearing Departen: -f Custice
20

Identification Number 15-314. The offer of prcof ia thexx
-
&s ,

same as for the prior doctment.
22

,

The Copart:acnt offers for identi i'icction as
23

Exhibit DJ-22, a document identified an Onio Edicen ??C

Rate Schedule Mtmd:er 19, bearing tha Dept.rtaant of Justice !
I

25 i
i
!
.
I
{
!s

.

_ , . _ . .

-----
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.

Identification Nt naar 15- 315. The effer of proef wot.ldb.47 ;

i be the same as for the prior dcctment.
;|s

The Decartment of Juctica offara for
3

I identification as Exhibit DJ-23, a document bearing the
f, i. .

I
! legend Ohio Edison Compuny FPC Rate Schedula 1;urbar .00, and

5

the Department of Justice Identificatica IPmber bJ-15-316 txx -

o
'The offer of prcof is identicM. with tnac for the prior

7

- documents,
o

The Departnent offara for identificati n as
g

Exhibit DJ-24 a document entitled Chic 2dicen Company,nx 10

FPC Rate Schedule Numbnr 21., This bears the Dooartment's-

it

Identification Number 15-317, Tne offer of proof on this
3;

document is that this document is being submitted in support
p" i

of the. Department's allegations that Chio Edison has restraintf3
; f,

.

"E " " *"" "' "" # 9" *P 8 "' " U 0" #"O
15

with its municipal wholasale customers,
16

If I put that in the cresent tense I should'

17

hrsve out it in the past tense with respect to ". hic contract !
18 ,.-

.

;g} As indicated in our brief, these rectraints |
-

i

I

upcn alientation also function ac custcmar and territorial j
20

allocation provisions, The specific brer2-2cun is contained
g

in the brief and theco are ic.antified by docurrane -- the
' 22

Departr.ent internal deemnt identification in cur brief,
,,

2,.

The Department would offer for identifiaation
g

as Exhibit --
!

!

! I.

.

?

!

. --- _.

y-- - -- y 4 -,- ,-- - - - - , _ , 7 .--.- -
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bw8 MR. REYMOLDS: Exc'_1se ne one ninutes.;

2 Was that last comment part of your offer of prccf for

CS7 this document?3

"9 MR. CHARNO: It was.4

- MR. STEVEM SEEGER: Mr. Chairman, this is ao

me.nici al contract that was in e::ictance frcm 195G, andP6

I don't hava the date of termination of the contract.7

CHAIRMAN RIGLER: 1r, Berger, I thcught you8

wanted a chance to read them all, co you could make theg

Objections Cogently,g

MR, STEVEN DERGER: Ncv question in regard to jyy

that.12 I thought perhaps Mr Charno's offer of proof

might include something with regard to an inclucion ofg

a document that predates what has beccne the date ofg

importance in these proceedings for purposca of admicuibilityg
'

of dccuments senetime in 1965, I believe it is september 1965.g

I thought his offer might include that, as stall,

to aid us in forming whatever objections wa had.

* " " 9"u" ' '
*

.
19 '

has an ef fective date of September 1954, The CapartmantuO
,

has attempted to make available. all contractn which indicate
~1,

a course of conduct over any cericd of time,

We think the continuity of conduct is indicative22,

of a nunber of things. '

,,
-

CHAIPliAN RIGLER: Was this con tract in Of feet25 '
i

!
.
I

!
.

-
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bw9 ; to at least 1965, but I can't determine from de fcca of
4 ;

I 21 this document the date it was tominated.'

3 CIIAIB'4AM R73LER: 3.11 right, Lot's proceed.
-

I 4
MR. CHARNO: The Departs.:nt of f ars for identi-

#r fication as Exhibit DJ-25 a document bearing identificaticaxx

6 of Chio Edison Company I'PC Pate Schedule Number 22 and
j

7 of Justice Doctment Idantificntion 13-313,'

the Department'

?'

The offer of proof would be the scre na with respect to
.

9,
the prior document,

The Department of Justice effers forxx
t

*
't identification as Exhibit DJ-26, a eccumnt ent.itled

,

g^n I Ohio Edison F?C Rate Schedule number 23, banring Juccics
i

I3 Idantificatian Munber 15-319 with the offer of p:cof f,
11 the cano as for che prior docu:r.ent,

;

30 The Department of Justice offers for
!

xx
16 identificaticn as Exhibit CJ-27, Ohio Edicen FPC Rt.ta

,

I7 Schedule Mt:=bor 26, bearing Justico Identificutica :

IO Number 15-320 with the sw.s effer of proof as the prior ,

t

I9 I
document.-

i 90 We offer for identification as DJ-28, Ohioxx
' l Edison ??C Rate Schedule Nunber 23, bearing Ju2tico 3'

i
.

i 49
; Identification number 15-321 2ith tha same cffer of prcof :"

1i
.

"S^ |as the prior docur.ent-

1
s We offer for identification as DJ-20, Chic Edison jv<

'

.
-

l
-

25 ' FPC nate Schedulo Nunber 26, bar. ring th Idantificatien !
i
?

5

t
'

;.

**' I-e ,
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1

!

bwl0 ,

I
~ Number DJ-15-322, with the sans ef 2cr of pr cf as the prior

e
( 2i

' document.
'

XX n We offer for identificatien ac DJ-30, Ghioa

( ,

Edison FPC Rate Schedula Mumber 27, bearing Jdstica"

4

4
'

5 Identification Number 15-323 Eith the reme offer of proef as
6 }

'

for the prior docunents e
|

We of fer for idcr.rifiention ac CJ-?l, Ohiox
S

I Edison FPC nate Schedule 28, bearing Justicu Identification
1

9, Number 15-324 with the same of fer of proof as the prior
i

10 docu:nent,
i

" We offer for identification as DJ-32, Ohic
z

12 Edison FPC Rate Schedule Nunbar 29, bearing tha Deptreront g

13 of Justice Identification Number 13 325 with the s=c offer
14 ofproof as the prior document.

15 We offer for identification as DJ-33, Ohioz 1

16 Edison FPC Race Schedule Numb 2r 30, bearing the internal
;

I7 identification.15-326, with t!.la same of fer of preof as

18 the prior doctment.

19 CHAIRMA!! E!GLER: Stop for the minute.
i

I

'O Off the recorde
*

l (Diacussion off the record.'

MR. CHARNO: Ma wculd effar for identificaticr.22
.

*

l

23 as rJ-34, Chlo Edison fic rate Schedule Eumbar 31, bearing
i
,

24 the Identification Number DJ-15-327, with the same offer
!

I 25 of proon.-

! !

!
|

| , !

I
--'

._ __ __ _
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'

:

- bw11
xx i M3 would offer fer identificatic.t as ?,rhibit

;

2 DJ-35, Ohio Ediscn FPC 2c.ta Sched'..lc :Tur.5er 32, boa. ring'

3 Docu:nant Identification Nur.bar DJ-320 v2th the smaa effer
i
i

4 of proof.,

'
! z. 5 We would effer for identificchien as DJ-3G, Chio

G! Edison FPC Rate Schedule Nunbar 33, baaring internci

'
| t

'
! 7 Identification Number 15-325, with the saue offe:: ef

'

i 8 proof.
.
'

xx 9 We would offer ofr identificatic:. as DJ37. Chio-

to Edicen FFC Rata Schedulo Numb sr 34, bearin.; ident.iiication

i! Number 15-330, with the cene affer of prcef es tha

j 12 prior document.
1
3

2

! : -- 13 tra wculd of far for idantification cc DJ-32, !
t

i

j 14 Ohic inon FPC Rate Schedula N'.Lnose 3S, bearing |
.
I
3

15 Justice Identification Ntmber 15-331, with tha acre offer

16 of proof as the prior doct:r.cnL
j

x:- 17 Uc would cffer for identificction as CJ~3#3,
, ,

13 Chio Edison FPC Rate Schedule 35, bearing Justic-2 Docut:ent
i

i
19 Identification Number 15-332, with the aams offer of

;

4

20 proof as the prior document.i

2g CH,\IRT.N RIGLER: ?la will tid:o a five ninute

23 break.

! cS7 23 (Racess J
i t

| 24
I

'-, '

?.

t
i I

I || I

~

e ~-q. 7 .,vy - , - - , - -,,.-4- -
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99 mal MR. CILTRNo t The Deparbint could o* fur as D:hibit

DJ-40, Ohio Edison FFC nata Schedule 1.'o. 37 bearinc Justico

Identification No. 15-333.

( The offer of proof uculd ha tha same cc for thet

prior dccument.

The Depart:ent offers for identification as DJ-il,

Ohio Edison FPC Schedul. No. 311, bearing the Dopartment's

Identification No. 15-334, with the cana offer of oroof as.

the prior document.

| The Departmant offers aa DJ-42, Ohio Eciaon Rate
;

Schedule No. 39. bearing Justico Identific.uticn No. 15-335

with the same offer of proof au the prier dasument.

*

The Department offers aa DJ-43, Onio Ediaen FPC

Rate Schedule No. 40, beacong i*uctico Iden tification No.

15-336.

If I may rectate and onpand cenowhat the offer of
i

proof on D:hibits DJ-2 4 through 43 for ilentification.

There are two allegations in the September fill.ng which cr3

directly relevant to these contracts.

'

The first is -- they appear on paso 8 of that

filing.

Prior b 1973, Ohio I.dison enforced provisions in ito
,

k'
whclesale power contracts tish municipal systems which

allccated customers and t'stritories thereby rectricting ccapeti-
'

.

tion between itself and the mur.icipal cyatems,and the third

T

_ .--. _ ._ . _ _ _ _ _ _ __.. . . _ . _ . --
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1

mm2

/_
paragraph on chac page ubich begina:-

i
'

i " Ohio Edison har cliainated thu ability of

its wholesale municipal custom.2rc te conycte with it
\

for industrial custcmara."
1

i

The Copartment offers for identificatica as

.

DJ-44, Ohio Edison FPC Pato Schedule Uc. 46 hoaring the
i

.i

j Department's Identification Nc. 15-340 with the came effer of
~'

proof as for the prior municirci contraetc.
,

We offer for identification as DJ-43, Ohio Edison

FPC Rata Schedule 47, baaring Juctica Ident.ification No.

! 15-341 with the same eff ar of prcof se the prior document.

We offer for identification un DJ-46, Ohio

'
Edison FPC Rate Schedule No. 48, bearing J'Istico Identification

i

No. 15-342 41th the r;ame offer of proof as the price' '

i

!

dccument. |

We offer for identification sc DJ-47, Ohio Edinon.

FPC Rata Schedule 49 bearing Justice Icantificatic.n No.15-343

with the same offer of proof .2s the prior document.

i
* We offer for identification as DJ-45, Chic E-lisont

FP C Rate Schedule 50 bearing Justica Identification No.15-344

with the same offer of proof as the prior dcctment.

We offer for identification as DJ-49, Ohio Edicon

|
FPC Rate Schedule 51, bearing Justice '.dentificatica no. 15-245!

I

i

with the same of fer of proof as the orier accument.

We offer for identificacion t.c CJ-50, Chic Ediaen

. _ __ _ _ _ . -. _ . - - _ _ - .-- - . -- _- _ - - _ __.
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mm3 FPC Rate Schedule No. 52, beari g Justics Idantification No.

15-346 with the same effer cf proof as the prior dccuccnt.

WE offer for identification as DJ-51, Chic Edison
F
'

FPC Rate Schedule No. 53, bearing Justico Identification Sc.

15-347.

We offer for identification DJ-52, Ohio Ediscn FPC

Rate Schedule No. 54, bearing Justice Iden .ification No.

15-348 with the same offer of prccf as the pricr dccument.

We offer for identification es DJ-53, Chio
,

Edison FPC Rate Schedule No. 55, baaring Justico Idantification

No. 15-349, with the same offer of proof as the prior docunont.

; WE offer for identification aa DJ-54, Ohio Edison

FPC Rate Schedule No.56,bcaring Justice Identification No.

15-350 with the same offer of proof as the prior dceumant.

We offer for identification as DJ-55, Ohio Edicon
1

FPC Rates Schedule No. 57 bearing Justice Identification No.

15-351 with the same offer of proof as the prior documont.
- WE offer for identification as DJ-56, Ohio Edicen

FPC Rate Schedule No. 58, bearir:g Justice Identification No.

15-352 with the same offer of prcof as the prior docunont.

We offer for identifiestion as DJ-57, Ohio Edison

FPC Rate Schedule No. 59, bearing Justica Identification ::c.
1

15-353 with the same offer of proof as the prior docur.ent.

WE offer for identificchion an DJ-59, Ohio Edison

FPC Rate Schedule No. 60, baaring Juctice Idont.ification No.

. .
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mm4

13-354 with the aanc offer ao..' proof as th pt;io r de m rno n e .

We offer for identidicstion ao DJ-59, Ohio 2dicen

F.*C Rate Schedule No. 61, bearing Justico Identilication No.(-
! 15-355 with the same offer of proof as the prior dcccm.cnt.

Wa offer for identidication as DJ-60, Ohio Ediscn

FPC Rate Schedula No. 62, bearing Juatice Identification No.

15-356, with the sama offer of proof as the prior doccmant.

We offer for identidication ac DJ-51, Ohio Edison

FPC Rate Schedule Iro. 63, bear.'.ng Justico Idcntification No.

15-357, with the same deer of proof as the prior document.'!

We offer for identidication as DJ-62, Chic Edicen

FPC Bate Schedula No. 70, bearing Juctico Identification No.

15-363 with the sama offer of proof as the prior docu: tant.

WE offer for identidicction as DJ-63. Chio Edison

FPC Rate Schodule No. 72, bea:.*ing Justice Identification No.

15-366, with the came offer of proof ac tuo prior document.

MR. SHITU: Did you ship scra schedulen, rir?

MR. CHAPRO: Sene FFC Schedules?

MR. SMITH: Yen.

MR. CRARNO: Yes, sir.

The intervening schedules w0ra put in by the M2C

Staff. -

'

,

'

We will offer for identification sc DJ-64 Chio

Edison FPC Rate Schedulo 73 bcr. ring justice Identification

No. 15-367, with th3 ac=c offer of proof as v.hc cri r'd:cument.,

i,

__ _ - _ . - , . . ._ , , . . - . , , ,.g y
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mm5 We would offer for identificatien ar. DJ-65, Chic

Edison FPC Rate Schedule Fc. 74, bearing Juctica Identification

No.15-368 with the same offer of proof as tha prior doctr.cnt.
~

t

We would offer for identification au DJ-65, Ohio

Power Company FPC Rate S:hedula No. 26, id?ntificd as

Justice 15-395. The offer of proof for this dcctmunt

would be an agreer.ent between :nn of the Appliccata and an
~

adjacent utility indicating tha terme and conditions for a

specific interconnection between t5a tyra.

The offer is as stated.

CHAIM!AN RICL3R: I notica th.t my copy 10 not

redlined in eny way.

Is that correct?

MR. CHARNO: That ii correct.

MR. REYNOLDS: Mr. Chairman, could I nah for

the of fer of proof to address itself also to che attachments whir.

go back to 54 and 57, so va vi?.1 be able to respond 2150 in

that regard tomorrow?
.

MR. CHARNO: The Ospartment, v,hile identifying this

doc umen t , would prefer not to offer it into cvidence until

such time as we have been able to secure tho Akren partica

agreement, which is refsranced in this agraimenc and offer them

both concurrently.

CHLIM!AN RIGLER: All right,
n

MR. RZYNOLDS: ?!ay I ack uhethar that meanc tha:,

|
|

!

,

~- ' ~

_ _ _
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at the present time thero is na of fer of .grenf chun ia rclatui

to this docunent, or do you want to G:and hr your present

offer of proof?
, . .
i

MR. CHARNO: Sinc 3 it is not bcing offar?d into

evidence, there is no offer of proof.

MR. REniOLDS: ?cu aca uithdrawi.ny --

MR. CHARNO: Hv ofE3r of prcof.

MR. TiEniOLDS : All right. Thank you.

MR. C' AIC40: The Dc?r.rtm::nt would offer ford

identification as DJ-67, Pennc71venia Power CcmpOny FPC RAto

Schedule No. 3, bearing Justice Identification No. 15-404.

This documant is of fe~ed in support of ths Department'c

allagation that PPC had and hac a corporata policy restricting

comp,4tition between Municipal 31cetric Systzma and

itself for industrial custccera.

CHAIRMAN RIGLER: Mr. Charno, I don't sozm to have

that.

MR. CEARRO: That would be thg cccond allegation,

. or second paragraph --

CHAIRMTdi RIGLER: No, I mean I don't hnvs che documet.t

I have tuo 405~which do not appear to be the cama,

and I have no 404.

Off the reaord.

| (Discuesion off the record.)

CIIAIPJiz.D RIGLIR: I ha;c located DJ-15-404 vhich is
?

meektd DJ Exhibit 57.

|
_ _ _ _ - - - - . --- - - -
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1

MR. CHARMO: Continuina the cf f ar of proof ---
EAK bwl 1

'

MR. SMITH: Excuc's na. Eefore ycu go ahead,

in the pact you have identifi7d the . pecific m2chod of your
3

t' allegation of restraint or cor.pctition. "'his tirin you jus t j, .

- a ,

I
assert that it is a general 1:npoding. Is the prica j

5

squeezed or restraint on roseals or whct? I don't see it

here. If you would carc to s ay, it would be hcipful to e.a..
,,

#
;

i MR.. CHARr*02 What I was trying to do was taking it

directly in the Septenbor fili.ng. Wa also nentioned other'

9

things in the Septenber filinJ.'

Prior to 1966, we have allegod that PFC had

12
' irestrictive orovisions in its wholesale con *.rnets uhien

j
.

prevented the resale of pov/2r by whole auctcmarc to
|
.

industrial custcmers, thereby eliminating ccmpetion for |
14

.i

such industrial custcmcrs and then we further have alleged

since raid-1966, PPC has enforced territorial allegation --
t o, -

,

j pardon me, territorial and custcmcr allecation provicient

in its contract with its municipal wholesale custemaru,

thereby eliminating those syc ':ema ' ability to ccapote with
.

it for industrial, ccmir.creial and reciden'ic.1 custemcra

:

at retail.
21

4

x The Denartment would offer for identification I

22 1
-

I

as ~~ |
23

,

MR. REYMOLDS: 2xctme me one minute. Ic tha+
2:.

fyour offer of proof uith racpect to these dccc.:snta?

__

.m ,.y.m___m__ m -.,.. - _, y 7_,_ - , , , _ .._ _.
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bv2
~ I'

i
,

s 1

MR. CliARMO: Thnu i::, i

! !

2i i

i MR. RE*CICLDS : The whole at.tcuent?
I

X 3
MR. CF.ARMO : Yes,'.'he Dsf.artr.cnt offura

i

4
for identification as DJ-63, ,?onacylvania Po.rer Company

|
5 :'

.

FPC 11 ate Schedula traber s whi.ch corr ctly bearc the

6
internci identifical: ion Numuer 15-40 5, Ua make the m e- ,

.

7
offer of proof as the prior thcument.

| 8 The Depart:r.ent offers for f.dentifica':ica nax

9|I DJ-69, Pennsylvania Ptr.?cr Corryany FFC F.ats Schedule Neter
'

,

10 5, which oncprrect1:' bears th3 Justice identifica":ica nurrbor
!

11 i
15-405 which should read 15-4.*6, as it i:; ido:stified '

12 '
in its departnent dccunant list.

.

13
CIIAIIUIAII RIGLER: I hatte a prob 10m with that.

14 1
t because I have a 406 comine; up next. I think ycu better
1

15
have everyone pencil in 405-A. That la the docuncnt

.

16 I ,
DJ Muuber 69, which is the Pennsylvania Cer.pany rata 4

. t

17 contract FPC Schedulo 5. '

i

j "c
'

The Department offers for identifice.:ica v.s

19
DJ-70, Pennsylvania Pouer CcMany FPC Rato Schedule m:me

.

f20
tiumber 6, bearing Justice Identification Nurber 15-405 with j

'
2i

the same offer of proof as tha prior document.

22 i

) MR. FSYNOLDS: I d0n' t 1:new wha your ccpy icoi:s {
' ,

i! 2 ''''

like, Mr. Chairman, but mine loc:ca like a nuricar cf ' clank i
:

i
pages with nothing shcuing at all.

,

| CHAIPJ!JG RIGLER: 2nre de too. Mith the G::cr.ption

|

___

, - , - - w -- , -__4 y ,_ .- - - - - , , -
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.

i
!

! cf the supplement pc.ges '.thich it rwredu :Od quite satis- !1

,

bw3 2
'

factorily and which nre the rad-linc1 pngn. i
i
iI

3'

I don't kncw if thor 3 in ar.y redling on the .

l
'._

I
.:

blank pagee or not. {,
6 MR. C3ARNO: There ia ro rod-1.ining. This

. i

;
-

copy of the contract in the f1.lds of the Federal Pcuer !
,

7 Commission apparently did not repreduce .:011, .nd we h vc
8 no way to secure a better ccpf, *<O sent come of th2se. bach

),9 and requested recopying. Thi: wa ene of tha'.t, as I believo
.

! 10|
; the prior one was.

r

'
U This was the best ecpy they could procred *or us

12 from what they have on file.
.I

'

I3 If the 7sppliennts aculd care to .sub: tit a ecpy |'
s ;

of the contract, va will make it part of our er.hibit.
*

;

15 !!R. ST2,*v~1.N 3ERGER: I will try to necure tha',c!

!'

MR. CHI @.NO: The Depart:.cnt offers for
i
?

f

i 17 identification as DJ-71, Pennsylvania Pcuar Cem.a:.nv. ,
,
I

I8 Fate Schedule 17, which in identified as .M-15-41!,, subject !
!

I9 to the same offer of prcof as tha prior dccument,!
.

20 The Depart: rent also offers thic exhibit as

'

21 e tidence of an allocation agreaacnt be: reen the nreed
i

22 customer and Pennsylvania Power.

; 23 MR. REYNOLD3: flould you be .. little morra
>

| specific, You said allocaticn, Of :hnt? |24
i

25 MR, CHADO: Spccifically of cnico.mre. The
,

k
i
s

I

l i

.~. - . . _ - . _ . _ _
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!

!
1 Departt.,ent offers as D/I-72, Nanaylven!.c Pown Oc ecn" !

'

i ;.

2I FPC rato achedulo number 23, b2cring Juncico idantificatica i|
1 f

i
3 number 15-420 with tha e sme of fer ci proof ;a th i ;rier

i
:

4 documents, j,

i 5 We would of for as DJ-70, Pennsylvnnia !*ower
i .

.

! G Company FPC Rata Schedula Nurlar 24 baaring Justica
1 i.

l
i 7 Identification Number 15-421 with tha 3:13 offer of prcof f

|.

!8 as the prior doctments ,

O tiR. SMITII: Dcon that include custc;er

,

10 allocation?

i
i 1; MR. CH7Jd0: The provinions in this conbr?.ct is !

.

|

| 12 territorial in nature. '3pecifically, Mr. Snith, en pnge
'

13 2 of the actual centract, pcragraph 3, that indicataci
1
a

i 14 paragraph centaina what could .::n construed ca aither a
1

4
.i g

15 territorial or custccer allocaticn, but it in cartninly i
(
,

16 an agree:nent, net to conpete without ccncent by |
'

i

:

17 the cther centracting party.

. te I'm not aurc .:hich 13 tho coro opt chcracterizaticn,!
..
i

19 since it has both effects. i
i
I

20 The Department of fers a:2 DJ-74,. Pennsylvania j
t
.

'

Ccmpany FPC Schedulo Nurf:er 25 uhich berrs Justics Lientifi-21
' -

i
j

22 i cation Nurther 15-422 with tha sma offer of proof ac the' ;
f 4

r , '
.

i t

; 23 prior decur.cnt. ;
'

t, i.

24 tie wculd offer for identification cs DJ-75 |.
t
t,' \.

Pennsylvania Pcuer Ccmpany FFC R.t:0 Schedule Nt=ber 75 |
'

33 7
.
1

.

*

t
! !
I i
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r

; Department of.7uutics Ide:1tiffcctica : 1 a.b a r 15 * *. 2 *fith ,

I
f

2d the amo offsr of pr sc2 zo tne prior d n:t_un Lw> i,l
'

I

! ile vc 11d cifr for identi..4.catic;'. a1 ~ .7- 7 G , ;;
i

"l
.

,' Pennsylvania Power FPC Jchedtzia :;uche:; 27 h e aric.? .hetica ,-

t

Identification Munner 15-424 with tha scra caer er orco: usa!.
i

'

the prior dect: ment,3
,.

~''ie Depar':. ent c Uer:, n : EJ-77 co :nrrent:s-1 m
i i

!
'

produced by Toledo 3dir y1 dur:.ng discevary, tes- first ofg
h

;

uhich being a letcar to John McL.nny, dated Ju?y 15, 1966, !
i.

9
i

p n tne stationery of Fu112r, ihntef, Ennry or d Ledge, i

10 | i
f I

CHAIRM.nli RIGL2R: 'fc.ct ic che 1sternsi ;
l. ;

i '

l

12 ! identification numb-:r en it.

I .

I .,,, f MR. CHAESC 300 2 fi ) .
. ,
, .il '
i' CHAIRM/Vi RIG;ER: M is app rcnt b*/ new th:.t the.,
l. .v.

.

o .

d copies are illegibic, The Bosr?. can't rer.d its copics and '

f .,,

'

I se some othar counsel can'.: read theirs.g
1

There will have to ire substitutica on thia
1.,. ;

4 :
ti

, , '| dou cr.en t. |
;w . !.

.
t

g! MR. CHARMO: The Departnant nas a vrcy raint

" N " ' PY' " ' " " * ^ Y " UUE7 * "U
20

i

original, if we could possibly accura the origir.ai to i
2 ,. .

.
a

m.ake copies for all of the parties -- j
, . ,

u
!I .

!! CHAIN:'AN RIGLOR: ;!hv. don ' t you rat _r.u ." cur !
,

3..,> ,

If aint legible copy and districuu that to tk pa -tiv . ithg
e

'
a copy of ycur foint lugible copy, :o that thr. Applicacta

,

c5
,

I
'

,n, .

-

i
1

e
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,

bw6 1

1 and Toledo Edicen can check vour criginal accin.3t ths
.

-

!

2 retyped copy and ::wn we will stork from tha retyp=.d ccpy.

'
3 MR. KL2h Ycur Mancr, vc have a ecpy cf

1

4 this document which is more legibic.

i

S CIIAIRMIG RIGLER: It's nero legibic?'

~

6 MR, KIEE: Yes,
;
i

! 7 CHAIR;OJT RIGLER !!cka it m7ailtbla to the D
i

i 3 Department at tne ncon hcur, and tlurf can Xerex it and
n

9 substitute it.
,

10 MR. CHARNO: Now, t'ith recpact to the r.cliering

i 11 of these exhibits, we have grouped terother differenc
4

12 packets of related material for ease in hadlir.g and
I

13I Iccating the raterial..<

l,
t

:

14 i However, there cro letters hero c.htached

15 | together which were not initi.nly attt.ched tegelhor.
i i

i'

16 tfould it he acceptable to nu2ar cubscquer.t dccu:ents within ,i

i

i
17 the same exhibit by attaching a letter to the c::hibit

18 number?

i 19 '. MR. R3DIOLDS : Wal": a r.inuta.
i

i

9

= ES10 20
e

'2I
t

$

] 22

. 23
!

. n,
j ve

!

! 25
!
i

.

- sw.--. - . , . - .
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: ill mm1
a .

,

!

fir . REYNOLDS: I ht.ve a problL introd9.cing into

evidence documents which wers attached, which '/sro not originally

attached.
.

'

-

!

A think if we rire 5oing to do it, and separately;

number then that they come in without the Justica Department'o,

I

i

; collation whatever it might be.
.

MR. CHARN0: They E.re identified on the record.

There is no conceivable problem in havir.g them stapled

i together.

CHAIPS.AN RIGLER: I see Mr. Rcynolds' point. He

doesn't 'vant the Board to dra.w inferonces of a relationship
,

.i

1

between the documents and that is probably a well-taken
1

'

point.

MR. CnRNO: Then I takc it it is the Board's

desire that cach one of these shcula be reparat.cly introduced
!

and bear its own document nurber?

| CHAIPJ1AN RIGLER: I think so.

MR. CHARNO: We would offor then as DJ-79, a
3

i

' letter of June 18, 1968, from Bruce Mansfield to Donald

I Cooke, bearing Just. ice Idantification No. 300338.

|

. .

We would offer for identification as --
.

CHAllOIAN RIGLER: When you do that, give un the

i final page of the document ac well,
i

i
This would be 300328 through 300340 is that

1
i

correct?

_ _ _ ._
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:re.2 MR. CHARNO: Righh

CHAIRMAN RIGLER: ::n my r:r.pi' tion I have a 300341

f- through 343. It is not clear to ma what thsca pages
'
,

should be attached to .,

- MR. CHARNO: We be:.icvc those 19'0 initially

attached to the Ic ter which is illegible.

MR. REYMCLDS: Until we can -- if we can defer

300269 through 300343 until citer lunch, it night he helpful.

We might be able to resclve or cicrify it. I think there is
.

problem until we can see tha latter and attachments.a

~

But, while we are 3 topped, I would

like to ask the Board a cuestion ce c hcw we tra goint; to now

/

proceed with respect tothe co::rcspondonce.'

Are we going to continue with the identification

and offer of proof, and then 'iait until tocorrcw to move then

in, or how does the Scard wisa to proceed?

CHAIRMAN RIGLER: Tes.

15 R . CHARN0: We would offer for ident1[ication as

DJ-79 --

MR. STEVEN DERGER: Could I go back to 73 which is

the June 18, 1968 letter of Mr. Mcnsfield, and start over

again as ta that? I am a 110:10 bit confused an te what

documents are cJming in toget:.er and I didn' t hear an cf f ar of

proof as to that document by Mr. Charno.

CHAIRMAN RIGLER: Nell, all of thenc docw cats

__
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mm3 ccming in nov r31 ate to Buckcle. 20 yo '; nnvc c :eneral

of f er of prcc f 'tl'a t would cover all cf taene dcctmnt a?

MR.CHARSO: I wac (cing to trait until I finichad the

packet, but if you want it nov, we can <!o 1u.

CHAIRE N RIGLER: iou can wait, if in vill ha cor.non

to all cf the documents Ocminc in.

MR. CHARNO: It vill.

We would like to offer for identification as

DJ-79, a telegram dated June 20, 1963 from Ocnald Cooke to

Bruce Manrfield, bearing Justice Identification No. 300337.

We .vould like to offer for identification s.s DJ-80,

a file folder bear:.ng a ta b , publici y, and condainin7 a

draf t dated t3-21-6a, bear:.ng Jus tice Idente.ficarica Uc-

300258.

We would like to cffer aa DJ --

CHAIRIG:3 RIGLER: Coes that go through 260?

MR.CHARNO: Yes, it doaa.

While the pagination is scri 1, the e::hibic nur.ber

would be the number of tne first page cnd that is the way choy

are listed in our document lict.
,

1
'

i MR. REYNOLDS: I have illegible copies.
l

|

MR. CHARNO: Of that?

MR. REYNOLDS: I can' t rec.d the :natorial on 259 or

260.

CHAIREN RIGLER: 'f h n t is tree of tha Board's copy
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,

4

' mn4

cs well.

MR. CilARNC : The Department wculd offer as

| DJ-81, a mer.orandua d,v.ed January 15, 1H9 to a gro.ip of
1

individuals headed by J. K . D .w i s f : cta D . H. Schwalbert,

| bearing 67ustice Identification No. 200115.
a

?
'

The Department vculc offor for ident.ificat.icn a..
I

; DJ-82, 3 xer.ornndum da tori Sep; ember 25, 1969, from |arvin
i

Keck, to T. J. Ko s.s k . 'Ihat usrc.oran'3nn her..rs 11e
4

I

Identification No. 300181.

l 'Ihc Depart.T.ent wocid of f er a ; DJ-53, a
,

I

) netaorandam da ted Seprecrer 23, 1972 from a Mr. Cooke to
-

] Mr. Keck, near 2 ng Juntico Idr.tificat).on 1io. 306NS .
I
;

; t C&*i1RON RIGLEE: !!y copy -- thic la Cocka to

: Keck?

! MB. CliARNO: Yes, nir. '

{ CIIAIRMAN RIGLER: i'/ copy doesn't have the' '

4

| date or the Justice Id en tif icn t io n numb .r.- you centioned,
t
,

i I have it.
!

MR. CIIARNO: With respect t.o DJ-77 through 3J,,

i.
i

j the Depar tnent is oflering those in support of cha following
i

allegaticas:
,

!

l

; '' hat *:'oledo Edinon is a party to an agreement
| t

! with .9uckeye Pov tr which 2.s ar.ticompetitive in na ;ure in tha t
!

: it cequires .: wholesala ustcmer of Toledo Edison to opcrate as
-

an isolated system for 90 driu if it vi. sher. to pu:*enasa

. , _ _
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.w. , pcVer frora Buckeye and it wp.rer a ter& iterici restrie--

ticn on the sale of Bucksya :'twer.

CHAI'CG 3 RIGLER: Whnt do you *:.can by "on the sala

of Buckeye power?

MR. CHARNO: It confines t;se cal? cf BuckMv. power
.

to sales within t.le Sta cc of Ch2.0.

CHAIPJiA!; RIGLER: 3,; indi'ridual :.tucccr] of ths

:':uckey' .cooperati ve?e

MR. CHA MO: That s correct..

The Department he additional allegations with

respect tc the appi; cation of this agree:r.cnt c.c :nuni cip'.1

sy s t em*; of Srysn and flapolean .

The D<sparr.Jaent wouin also offer this dccumentary

material in :;upport of its al/.egations relating to

Chic Edison's par' icipation in t'w co-called Ltd.cyez

agrecaent. There are a nu-cer of interrelate.d cr.d :.atori.cchng

ag r eunent s that we will put m evidrence in th?. e.ni rs_ ty

but for shorthand purposes at this 7:oint, cbc relatica. hip

of supplying cooperative, pote :tially cupplying munic Lpal loac e
.

from tne generation cWned .*.iy Uncheye Pct ar, Inc.,ree arc

ref err i .g to cn the Buckeya Agree.T. ant c.

MR. STE'73?! S t.!A ER : That was che offer with agnrd

to Chic Edison as well, :he specif;.c oficr with regr.rd to Chao

Ediaen?

MR. C~iA MO: "lat is corr.'ct.
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;

mm6 112 . PEYNGLD3: Cculd I ask fcr clarification,
i.

'

whether your of fer is that Ohio Edicon is a party to the

Buckeye agreement?

Is that what you say?

| MR. CHARUO: We have stated that the Ohio Edison4

- Company is a party to contract with the Ohio Power Company,
4

which is part of what we are roferring to an the Buckeye

agreements.

MR. REYNOI.DS : These documents c;o tothat aspect of

the Ohio Edison and Ohio Power Arrangement.

Is that what your offer of proof fa?

MR. CHARNO: They go to an aspect of the Buckeye
(

arrangement that is embodied in the agreement between Ohio'

Edison and Ohio Power among other places.

MR.REYNOLDS: All right.

MR.CHARNO: It is not confined to the Ohio Power-
'

Ohio Edison contract, nn.

.

MR. REYNOLDS: Mr. Chairman, could I a.7k for 7,

separate offer of proof with respect to Document 300250,

which is part of dhe Department of Justico Exhibit 007
i MR. CHARNO: This cocument would constitute the

( background information on the formation of Buckeye as of 1968,

which was found in the files cf Toledo Edison Company.

t MR. RSYNO*DS: Theiwould include the internal
i

| document page !!c. 300258. Zs that your effer of prcof for
.

. .+

, , , , . . - , _ _ _ _ __ . , , - . _ _ _ , , . _ _ _ _ , _, y,,
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mm7

(,
that dccument?<

- t

! MR. CHAIO;0: *ie s .

'
The Departner,t wodld of f 3r as DJ-94, a mer.orandu:np,

from Mr. Cooke to Mr. Keck, uhich is identified therein as

Minutes of a Meeting held June 24, 1b71, bearing Justice.

Identification No. 17000008. Thic vould run through 10.

CHAIRMAN RICLER: Mine appear 2'to run thrcugh 11.

There is a handwritten page of notas at the end of r.ina.

!

MR. CHARNO: I don' t bolicva ths.t that harduritten

page of notes was produced as part of this oxhibit.

CRAIRMAN RIGLCR: All right.

end ill

i !
; 4

1

!

>

t

e

t

i

e

k

i

i

l
i

--.. . . .- . .
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,

1

i MR. CHA?IO: We wo'21d offar far idantification .

- 2AK:b.el
I

|.
ao DJ-05, a page of henduritten note.: tihich says in the2

S12 !

3 upper right-hand corner "' Southeaster: 'tich,?ariad: Junc'

4

| 4j 24, 1971," It is internel Hur.%r 17000011.
s

5 |-| We would of for as DJ-06, . mrnorandum datsd
! ,

.

i
G July 20, 1971, fron !!r. Kock to Mr. Mo::nk. Dic voeld

;

7 run to 929 and begins en 301917.
.

S We offer for identification en DJ-87 an Aug.ut
.

! i
9 10, 1971, letter from Mr. Raci to J. E. Esihner, hearing"

*0 Justice Identificaticn Number- 301926
.

11 We would effer for idantificaric:1 .w DJ-CS,
;

I
12 , a memorandum dated March 11, 1974, fr m Mr. Tcny Ecsch'

-
i

|I .

| ( 13 to Mr. John L bbe, bearing Justice idcntificatica nurbar
'

!

14 301976, being two pages.
;
i

] 15 MR. BUCHMAN: My copy of that is completely
t

j 16 illegibic,

li

i 17 CUAIR!!AN RIGLER: :30 arc the Isocrd'-:. That is j
i

! another docu: tent where you uill have to provida a rahyped18
4 ,

i 19 copy.

20 MR. CHARNO: We offer 19 DJ-39 a lettcr fron a

21 Mr. Joseph Whigham to Mr. Tony Bocch, dated May 17, 1974, j
*

i

22 hearing Justico Identification Kinber 301930. I

'

i
' '

23 We would offer 63 DJ-90 a latter frca

24 | Pr. Paul Hutchinon, to Mr. Tcny Occch, dated May 20, 1974,

25 bearing Justice Identificatic.1 I*u&c.r 1J19S1,

1
1

( o

1
s

\

i
1

n._.. - - - - -
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i
6

.) . . .

The cr...tur et proc. .i:.' a re c p e ct t :' ---bw2 <

I
: I

'

2h ?!R. REfNCLDS: I r :.n a t ..1 x a re te - n :,c a 4-ment. i.

I
i t

*? 1.,c. . .. Im, yE. v, ..u- , .. . .m.-

.

4' Tha effer of precf with reepte : ce e::hibice

f
~

5 for identification G4 through 90 vanid concist of evidenea

5 in support o;' the allegatica :h.t TelcCa Edison is a party f.,

,

f

/ to an agree:ren or underchcnnin0 >lth Calaur.or.; Powr
I

6 Certpany which ic anticc:npeti'..ive in actur.; md in that

9 | both companica have agreed nc : to cerv 2 cactca ra in the
,

1

10 other coa:pany's state. I
i
i
i

li Thic agreement prc"cutev. Scutnarr :d.chig m -

12 Electric Cooperative frcm obtaining p:,wer at ;f.t o12 acl +
|
f

f

13 from Toledo Edison, t
,

I

I4 |'
\ ,

1
'

MR. REWOLCS: .'ir . Chai:;.:nn , could I rnka a

15| request at this titta ac to tha source of the scenta
i !

'
16 that are identification oc Dept.rtzcont of Juchcr 2: hibica

I
i

17 84 and 85? ;
4

r
t

ta MR, CHAT 0!C: This ;artic:.lar ccpy of tha first j
t
?

10 document, the c.emorandun form Mr. Ccc% to Mr. Kuck was |
?

20 produced by Toledo Edisen purm't.nt to nubpecan duca.+. tcc>m .

e

i

21 in the Coneumer's Power case be.forr this cc'imiccion, |

22 However, the docmont va credac-d - ancther
1i

23 ~!! !cepy of the documant was praiacad ix. d.'.acov ::y in t'.is

24 ; proceeding at a very late poir:, " hen tra raquartu. _ c.

I ,

25 [ MR, TEYNCLLS: Wha: ab a ut De cut:.ar.i- U S ? j
1 i |

'
| 1

'

i

i
,

|
1

.

a M --
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i

i ,

bw3 |I hhat is the source of that? i

i

2 MR, CHARNO: Sann source,
!
i3,

MR, RETT;OLO.? : 'dhis:h -s ourta? I

4 f1R. C;tAic;O: Subpcuna ducoc tacun,

j 5 MR. ItEYNCLDS : And was a copy of thatprodncad,

do you know? |; S

.,

MR. CIIARNO: I deca't knew with respect to that.'

!

O MR. R2r10LOS: But you nra aure thorn Ja3
4

.

O produced by Toledo Edison under a subpcena ducm; tecun?

10 MR. CIIAR:10: Yes.

; 11 MR , REI4GLDS: All right Thank you'.
i
' 12 Ma enan?;O: The Capartr.ent Offers far

.

t ir 13 identification as DJ-91 a dccuunt titled CMCO generatinq !
'

\
i

14 capacity allocations, 9-1-1971 through 9-30-1973.

15
t

- It bears Justice Identification Ihmb2r 301533.,

.

i 16 CHAIRMMi RIGLOR: Mr. Chn no, the Doard h a
!

17 conferred and whara the Departrennt has an identification '.

,

10 number on the document, we would cavc a subctantini . I

I19 amount of time if we avoided reading in the dato of ina

20 docu,r.ont and the Beard and the author and add c:tocas op
,

-

21 the doctcent. So we can proceed just with refarance to j
'

22 the Departnent's identificat inn nunber.
*
.

23 Hcuevor, Mr. Smith reminds you once again wheru !
1
&

22 it is a nultiple page document, ycu shculd refar to all of i |

?

i
25 the consecutive list of the Capa:-taent identification numbers !j

i I
'

| ,

1 .
.

! k

- - - .

--.,----m - g , ---.y.-p- >r-- y - ---&+- - - - -+w-m T- 7
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1 on the document.
bw4.

2 MR. CHAENO: The Dopar'crent offers this decmant

i 3, in evidence of --
? | |

( 4 MR, REYIOLDS: Mr. Chair:aan, e::cuno mo. I think '

5 we can short-form it. 14 hat yo 2 nuggested cor.ccrne ne a

6 little bit, because en the Departmant's decir;ntred list
I,

there are scme docunents uhich bear the sene internal DCJ7i

t

a document number. If we are j aat going b" netars, ny

i,

guess is that we are all right, but I don't uant to be *|
! 9

1;) looking at one document with n nu:2er and hrma everybody

else lecking at another document vinh a numberi;

On the Department of Justice list, there is tha'c12

kind of confusion. Perhaps ue ought to have a quickj3
,

,
,

I i i

reference to make sure ovarybody is leching at the cancg

document and not just the sam documant nunber. |15 i
1

MR. CHARNO: I think Mr. Reynoldc is T32arring !
gg

to cases where the same document has been lieued twice and j17
i

different pecple locked at it, and one would charc.cterice it aa
. 13

a note and one would charactorica it as a mamorandr:n.jg

They are, in essence, the saae document $ In scmo |20
|

instances you would got different page ccantc. Thero are no [
21 t

documents,however, bearing identical numbers.22
,

!
MR. C.DS: If you are cat r2ied that when

23

you give us the number, everybody in 1cching at the j
24

same document, that i; fine with me, but I want to m ke
25

i

)

,j . . . _ . . m
*

._. ., _

,. _ _ _ _ _ . _ _ _ , _ _
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cura that the E0nrd and all of the parties ara looking att,
,

the name document when you read oU the . u. abor en your75 2

3 dccument.

That in all I'm saying. "here is confusica
4

.

with respect to your largo lict, Maybe,in tarmc of what
5

we have here and the way it has boca prcducad,that ccnfusion
G'

4

is eliminated and we can precaod the way Mr. Sal %h suggested.
7

I want to be ouro before we do, vhen you give m a nu.nbar,
3

we ara all looking at the namo docinzent,
9

C11 AIRMAN RIGLER: '"h r 74 the dato in. ". hah willto

give you a double check,3;

MR C$iARNO: DJ-91 ic of fersd as evidanes of
12

the manner in which CAPC0 wac mtpacted to operate nu of
( 13 ;

1971, as far as Toledo Edicen une cencarned. !
j4

l MR. P.EYNOLDS 2 What is t'w offer of proof?
15 r

I
All I heard was a description of what the docecont is.I

15

I didn't hear an offer of proof. Uhat allegatica dcas it go
97

fr. cr what is it releve.nt to7gg

MR. C37J1NO: It is relevant to request for
,gg

l participation in CAPCO an are virtually all of the docuccenta
J

20
!

the Department will be introducing on the benefits that
El

CAPCO provides.
22

They are ay.tremely role.vant te scuubcdy
23

reque ting participation in the pool.! 24

We w uld effer 0.n DJ-92 --

25 i '

1
1

!
I

_ _

-- -9 % . - , - - .y. - --.m-y - , - - - _ - -
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t

|
,

f
.

hw6 MR. SMITI!: ELT.130 ms. Is Pennsylvania Pcwer j*

i I ,

2 1
i included, as wcll as Chic Edice",cn th 2::e?

3|
|

MR. CliARNO: Le vill be incrcMucing ccidence

t > to indicate that in raany contisr.ta CE cnd Pennsylvenic*
,

e' Fower are censidered cno nycteu for purpore: of CA?CO'

O planning,

7

6

CSl2 9

10

11

12

t' 13 |i

i

14

15

16

17 !

1

IS 9
i
i

19

20 .

!

l-

21

22

23 ,

,

24

25

:
1

1
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i13 mm1 CHAIRMAt3 RIGLER: think that for Genumente that

relate to gancrating capacity allocations of the particular

nucicar units involfed and operating er.tition ref:rring to the

uno of that pouer that te relect.nca is ao apparent that I

will not require any offer of proof on those.
,

Let's pick this up e bit.

MR. CHARNO: The D2partment would of!sr as DJ- 92,

a document bearing the internal iden?.ifice. tion Ro. 301071

dated April 27, 1972, three pages in lengt.h which

1

specifically relate to --'

CHAI"sMAN RIGLER: You can dispense with the offer on

tha t .

k MR.CIi AR1iO : The department uculd c2for for identi-
l

fication as DJ-93, a document bearing Department of Justice

Identification No. 302084 through 88.

We wculd of fer for identification as DJ-04 --

MR. SMITil: Excuse me, I have an o;t'.ra doctment

attached to an Exhibit.

MR.CHARNO: That is what I will identify ac 94, a

one-page document bearing Justice No. 300676.

The Department offers for identification as DJ-?S,

a two-page document bearing Justice Identification :o. 302735.

Wo offer for identification as DJ-9G, a two-page

document bearing Justica Identification No. 30G552 da ted

October 7,1960.

. . . .

_ . - _ . . _ _ . _ , . _ _ ,
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mm2 offer for identification e.s --

MR. LERACH: Could ;te have an effer of proof on 96?

MR. REYNOLDS: Can ua get an offar of proof on
,_

(
the last document?

MR. LERAC:!: I asked for that.

MR. CHARNO: This relates spacifically to --
,

MR. LERACH: One other question before you start.

I see this document is antitled Exhibit D, which

suggests to me that it Vcs perhaps parc of a larger document or

package of documents.

Do you know from whence it comas?

MR. CHARN0: The Erhibit B was placed on the

I document by Toledo Edison. ifaen it waived privilege on

certain documents it forwarded tno copies to the Depar tment

of Justice and labeled them Exhibit A, B, C and co on. It was

not part of an attachment to anything, except that.

MR. LERACH: Thank you.

This document is evidence in support of the

Department 's allegations concarning the refusal to allow

Pitcairn to participate in the CAPCO pool, and also is

received relating to the relazionship batween Ohio Edison,

Pennsylvania Power and the Municipal Electric System cf Grove

City.

MR. REYNOLD5: What was the lact - could ycu read

back the last sentence?

|
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cra3 (Th,3 reporter read the rccord at requented.)

CHAIIS701 RIGLER: ilho is L.H., the author of

. this document?

MR. ICYNOLCS : Les llenry of the la'.r firra of

Fullar, Henry, Hodge and Snydcr.

CI!AIRMAll RIGLER: It ic not Mr. !!owlcy,

then?

.

MR. REYNCLDS: No.

I

CHAIRMAN RIGLOR: Uhat position did Mr. J. E.

Davis cccupy in 1968?

MR. KLEE: He was the President of Toledo Edison

Ccmpany.
,

CHAlltv.M RILER: What poa1 tion did tir. John White

occupy in Ol9uB?

MR. STEVEM BERGER: He var ganoral counsel of Chio

Edison at that time.
,

MR. LERACH: May I asic fir. Charno, do you

suggest to the Board that in accepting thic cvidence, if it

would, that it accept it as evidence of the truth of the

matters asserted therein, or :.3 the offer limited cerely to

showing that statements were ::ada and that knouladge

I was had on behalf of the author and recipient?

MR. CH?ddO: I would read the docu:aent through,

if I may, before I annwor.

MR. LERACli: Sura.

-. . _ . -

w - - .-----,--r - , - - - - - - - - r s-- - - -g y-,
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MR. CHAREO: Wo would be submitting thia
414mma

document for evicence of the fcct that the connunications

were made and received, and not for tha truth of the
, (

statements contained in the communications.

MR. LEPACH: Thank you.

MR. CHARNO: The Departmant offers for

identifica tion as DJ-97, a cover letter with three attachments

bearing Justice Identification No. 305066 dated April 17, 1973.

The attachments are sequentially numbered and and in 069.

The Department offer 3 ac DJ-98, docunant boaring

identification No. 303114, and they are consecutively numbered

to -- together with the threc attachments to the ninutes noted

I in the body, the documene is dated April 27, 1973.
.

CHAIRMAN RIGLER: Mr. Charno, I have 303114 through

123. Is that the complete document DJ-93?

MR. CHARNO: The attachments numbered 301327 through

29 although they were not produced with the dccument, were

produced separately and are referred to ac attachraent in the

document.

CHAIRMAN RIGLER: Wero draft minuten of the CAFCO

Executive Committee produced during discovery?

MR. CHARNO: Yes, they were.

MR. REYNOLDS: I didn't hear the question.

CHAIRMAN RIGLER: I notice E:hibit 98 .7as the

final minutes. I wonder if draf t minuter were produced during

. . . . -_--- .
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:ua5
discovery.

MR. REYNOLDS: Yec, they were.

MR. C11FRNO: The Department wculd offer for

identifica ten as DJ-99 --

MR. REYNOLDS: Wait a minute.

I am not clear what your internal ncThors are for

93.

MR CHARNO: Off the record.

(Discussion off the record.

MR. CllARNO: We would offir for identification ac

DJ-99, a one-page document bearing Justice Identificar. ion
1

No. 302757.

i MR. REYNOLDS: Can ne get an of f er of proof on chat?
.

MR. CliAm;O: This document was attached to tac

following exhibit during production. The following cahibit

we would offer for identificaticn as DJ-100, bearing Justics

Exhibit No. 302768, dated August 3, 1973 and running secpentiall
,

through 302777

I

MR. REYNOLDS: I haven't heard the offer of prcof

for th e dacument identified as Depiirtment of Justice D.nibit 95.

99. All I heard was that it was attached toanother document.

I have not heard what the offer of proof was with roepect te
|
c
! that docunient.

C!! AIRMAN RIGLER: Well, did I under:: tend you cc say

|
it was attached to E::hibit 1007

f
<

! .

i
*

l
. _ _ _ . . _ _ _

- --.
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mm6 MR. CE?RNO: Tha is correct.

CHAIRMAN RIGLER: Then he is trying to give you

<- a ecmplete file, and I don't think 7ecument 100 needs any
e

explanation.

MR. REYNOLDS: That is fine if that is what

the Department's position is.'

MR. CH AVO: It airo indicates the e- lotence ofA

a meeting and indicates c distribution list.

MR. REYNOLDS: I na asking for an offer of prcof.

I know what it says. 7 can read the document.

MR . CHAMIO : Well, the document specifically

refers to what we havs c.lleged to be a refusal of access to

'- CAPCO of the City of Cleveland, participation in the nuclear

unit in question.

CHAIRMAN RIGLER: I don' t get that out of it.

It seems to me the Applicants have asked the

entire file be introduced. If it was attached a:.6 the

Departmunt includen it, why have we quibbled for five minutes

jbout the offer of proof on it?

MR. REYNOLDS: I am quibbling because the Board

has to make a determination on unspensored documents as to

relevance. Wo have to make a determination as *o relevance

for purposes of objection.

If I am getting documents that are attached and I

don't understand the significance of certain attachments, I

. _ _ _ . . _ . . __ ..
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:rn ? want the Department to explain cc the Board and parties

what relevance ic is attachiny, ac I can maka a racponce

tor.orrow in connection with the metica that the Copartment

( makes to int roduce it.

It may be that thnt is what the document is about.

If the Department is trying to attach mora significance, I
,

~

want to hear it now and not when they are tr ying r.o write

their brlef.
.

ClGIRMN RIGLER: C'if the record.

(Discussion off the rccord.).,

I

C!mIRMAN RIGLER: Mo. Urban, did you get in touch

with Mr. Lewis?

MR. MELVIN DERCER: I was not able to reach
a

Mr. Lotsis this weekend.

I will try aguin in the lunch break.

(The documents referred to worc

marked Enhibito No. DJ-19 thru

DJ-100 for identificatiom;

CHAIREN RICLER: We will come back nt fivo of.
a

'

('Aherhupon, at 1:10 p.ra. , the hearing was rocacccd,

to r esur.e a t 1 : 55 p .m . this same day . )

.

(

|

i

,

I
r ... . - ..

__ . _ _ . .-
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EAK BW1 ,

AFTEMICOM SI'SSIC.N'

S15

2 (2:10 p.n. )

3 CHAITU4AM RIGLER: Mr,1"rfniak in tied up cn a
,~

( 4 mattar concerning another Board. I!e will be joining un

O
.

and you can proceed ncre.

.
MR. CHAFliO: Ovar the luncheon break ua ve.caO

7 able to reach Mr. Allen. He can tastify one day earliar,

6 en Wednesday,

9 CHAIMGM RIGLSR: That in McAnesdny the lith,
I

10 All right.
.

11 MR, CHARNO: This uns in tha contax: of Applicants'

12 recuest for Thursday off, Our caly objec':icn tas if we
,

;

4 13 couldn't reschedule Mr. Allen,

14 Cl%IR51AN RIGLER: Thursday uculd he as any i

I
w

!15 other.

16 MR. CHARNO: It wculd.

17 MR ., REYNOLDS: I would apprecie.te it if no could

18 work en that schedule and reconvene the Tue.sde.y of tha

19 following week,
!

,

20 I would like to run a four-day w.sk, Tuesday

21 through Friday,
g

22 CHAIPMAN RIGLER: Wa will convene Tucsday
1

i 23 We will not be running on Friday the 20th, A d we may

1
,

24 have to break tud-af ternoon on Thureday..

25 MR. CHARNO: The Dspartment uould offer fer

l
.._ __ _ _

a % -. ----..,r -.4--r
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Ibw2 identification as CJ-101 a document bearine the in ternal

-[ lo
identification ntn:bar 300 d53 1.hrough 60 This is a +

.>

document where Toledo Edicon has cleined confidantial"

(. *

{ treatment. We have indicated e.s of thic time they have not"

waived that, but that they may in che future wave that.~

# It is the Department's understanding that documents designated
.

I for confidential treat: tant may be viwad by outsido counsel

U for any of the partico, but will not he shown to the

9 personnal emplcyed by an Applicant er Intervonor

.I
to directly

.
-

|

|
11 MR, REYNOLDS: That is alac Applicants' understandivg

IE Cl!AIRMItN RIGLER: Re will diract the report to keep

10( Department 101 sealed on tha scord for r.c.i. I don't

I *I knew what distribution has been made in supplying it to

'

15 the Counsel for varios parties here.

16 MR. C11ARRO: It has been cupp.1.ind to crunel of
i
.

1 ~/ all of the parties. Counac1 have been mado e.:nre of t::e>

IB nature of the exhibit and I think we have no problem at

19 all.

"O Everybody has agreed tc that.'-
.

~

2I CllAI?f1AN RIGLER: It will be identified as

| 22 a confidential document.

N u

N 23 MR. CITARNO: We would offar for identification as
'

-e
4

M DJ-102, a three page document b0cring identification
i
i

25 Y nurter 305369 threngh '71.

i

._, .__

-,m,7- _y __-4-..



--

- .. . _ . . _ _ _ . _ . _ - -- . .-.

4540

1 We offer f : identification as DJ 132 a
bw3

, ona-page memorandun tearing internel nu~her 20 NEG.-

3| C:IAIIt".AN RIGI2R: MoPI tip for a ninute ,

4 1Ciat do you propose to do with your saalad
i

S cr confidential treatmnt doccenta in carm : c,f final

6 arguaant to the Board in any briefing or pecposed findings

7 of fact you nay wish to ma':e?

-

0 !!R CIIAF.NO: IL is our ur.darctanding that --

9 CIIAIRV.N RIGLER: That is not just addrasced
i

10 to you, Mr , Charno, but to all parties.

II MR. CHARNO: We are not at all cure this will he

12 a document that will renain ecnfidanticl, Confid:ntially

13 has been waived en a nirber of them. There cheuld ha
;

,

14 very, very faw, Ne haven' t got into the issue cf hu.i to
.

35 handle that,

t

16 CIIAIP?AN RIGLER: That in scncthing that the partied'

i 17 might start considering with reference to the realed dc,cuments ; .
i
~

13 to which reference may be nade during final argunants.
,

19 MR. CILENO: I would offer for identification as
r

20 DJ-104, a three-page doc =ent bearing the idantification

21 number 300503 throuch 585,

| ,

we would offer for identification cs DJ-105,22
,

23 a docunant bearing the internal identification number 302731

24 through 733,

25 Wo would effer for identification no DJ-10G c
|

|
|
|

s

* - ,_-
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!
1
,

I a tuo-pege dccunent bearing incarnal identif.'.catica nurN r

jbu4 , .

3050S0 through 51.'

3 We would of fer for id2ntification an DJ-107,

I a document bearing internal identifiestion nunbar 17000072
a
~

which is a nine-page docur.nnt.

G
.

We of fer for identification ---
7

MR.P2n: OLDS: Just a w.inute.

! MR. KLEE: fir. Charno, can wo have an offer

9 of proof on the DOJ Document 170000727
i 10

MR. REY'10LDS : Your hhibit 107.
,

|11 MR. CHARNO: The "epartment would cffer this.

12 in the same manner as the agreenant batucen ConsnaarO
,

1

and the Southern Michigan Cooperativa. Thi:: is a ccuparable

J 14 agreement between Toledo Edisen and the cama eccperative

15 which restricts the utilier. tion of energy purchas d frc:i
-

e,
i ,

I ,, | Toledo by th' co-cp to the Scate of Ohio,
4

I I7 You should have caid restricts.C, since this
;

i
18 ' contract is no longer in effact.I

I
p~

CE'CERMAN RIGLER: It also applied to resale'

+ .'O
| of the energy supplicc. I'm 1 coking at Articia 1!.
i

OIf

i MR. CHAR 2iO: 14 is a restraint upon resale,'

oo
CHAIRMAN RIGLER: You say this agres: cnt is*~

43 no longer in effset,. Do you know when it termina':ed?'

"4 1e
MR. CII A72!O : This Uculd havc been m agrer.unt

25 that was superseded by the Buch..ye acredu. ento Ond the

i
l'

. _ . _ _ . . ._
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bwS coorerative customer began trking its power frem Buckeyo
3

power.3,

N' * I # "7#3 " "8 "* O
3

; ,e until approximately 1970?

_ MR. CHARNO: No, with respect to Tolado Edison
a

the date would have been approximately $6?. I would like
6

to identify for the record the Octcber 21, 1956 lutter which |7

wa pr duced, appended to the contracte which is being
8

discussed, and we consider that part of the document, since
g

that was the way it was nroduced to us,
,03

MR. SMITH: Is 2 hat prt of 107?

MR, CHART'O - Yes, sir.
1_:

CHAIRMAM R:|'GLUR: You offer thnc as proof that +

13 |
( ;

the agreement was still in of fect at least cz icte at .I
,44

October 21, '66?

MR. CHARNO: Yes, sir,.
It o,

.
The next sequenca of documents appear under a

i 17

cartificate tmdcr seal from the Department of Agriculture.'

Would it be appropriate to mark ttose es initial

exhibit with lettered supplemants?
,

CHAIRMAN RIGLER: Why don't you mark ';he whole

thing as one exhibit, since I notice there is r. corial list
--.

/

of eleven other documents referred ec. '#ny can't~

23

they all be part of the same. exhibit number?y

"* ^ ' *" " " *
i 25
!

I

l
i

_ _ _ _ _ . . _ . _
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I

bw6 i
i ias

t.

2 ftR. RE'aiOLDS : Excusa c'c, Mr. Chairman.
:
t

3 Before 'fe go dcun that road, I would like j
!

.

i

4 to suggeet we mark each one of then separately cr at
t

5 least that we identify them cept rarely with reapset to

O the individuals who are rcforenced en the raport.

7 These are all pocple who have been designated<

8 on the Department's list as witnesses and, if .the effort :
i
;

9 here is to intrcduce this me.carini on un unepensored basis,

to I will at the appropriate time make e.n objection on the

11 ground that tm.y will ba hera as witnessec. If thsy are
!

12 called, then we shoulc have a m:parate identification !;

13 number en each of these documa nts at the tiwe they

14 appear, so that they can be dae.it with individual 17

IS CITAII'dUtN RICLER: Are the tienensca governr. ant j
i
:

!16 employees?'

i-
!

17 MR. REYNOLDS: I den?t belicve they arc. !~
l

i IS MR. CHATdIO: One of them is and cnc of uhen
4 a

:19 isn't, at this point.
.
.

!-
,

*

20 MR. REY! OLDS: The Sccratary of Agriculturc

21 is not on their list.

22 CIIAI.'OiAN RIGLZR: I don't see any need to mark |
t [

t

23 them separately. They are all describad in the cover i
'

!
t

24 document, specifically, I cs:8t see Scm vou would be
,

F

25 projudiced in crcss-e:2mination. You would be tble to :crer ;
,

'
1
'

t

:

f
i

. _ _ . _ . . _ _ _ _ . __
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to any dccument cited in the cover docu'unt at the cinebw7 1

2 of cross-excmination.'

we vill apply one mnder tu them.3
1

| r We wi*.1 then offar for .:.denti?i. cation
~-

t
- 4 MR. CHAM 0:

*
.

5 CHAI?lW: RIGI.ER: ny.< do we i.dantify this with

.

respect to your internal docu.v.ent nurter?6
-

We will identify it then4 n the Butz' affidavit,

7

c of J anuary 22, 1976, and attachments.G '

.

9 MR. R3YNOLDS: IG it the Capartront's intsntion

tho : uthto introduce thin as a docu:aent coming in for10

of the matters contained therein or just frem the point
11

,i

'I
,

of view of a report that is in existence?J

! 12 ,

|

[ ;3 j MR. CHAido: For the trur.h of the matters g

i
.

14 contained herein.
,

J MR3 REYNOLDS: We vill save. cur objection to
i 15
4

IG the appropriate time.
i

,

!
CHAIPf TAM RIGLER: That vill be DJ-106,

17
1

i
' 18-
i i

!-
S7 1s

.
l >

| 20

i
'

21
l, i.

.

)

'22 I; -

;.
.

t'

'

?.3

24
i

_

, ,

- i

t

~ ~- - -
4

*

~ . . . . _.
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917 mm1
CHAIRMAN RICLER: What -tac your responce,

Mr. Charno?

MR. CHARNO: 1'or the truth of the matter contained
, . ,
t'

therein, sir.

We would of fer for identification as DJ-109, a

document bearing tha Departm:ent's internal number 302021. It
.

is a two-page document sequentially nu aber2d.

The Departmer.t would lika to note at this point

that those file numbers beginning with the nu:ceral three are

documents which were produced to us on discovery by Toledo

Edison and when we placed the:a in evidanca w.2 were
*

placing them in evidence and part of our chewir.g trith

( respect to thoac la that they were contained in the files of

Toledo Edison.

Thus, there will be come overlap of Exhibits c'hich
..

may or may not be identical. I think most of them vary in ac:a

small part between the different companies.

We would like to offer for identification --

MR. REYNOLDS: Just a minute.
.

I ascume tha time to raepond to that is when the

Department moves those into evidence?

CHAIRMAN RIGLER: " fan, although 1:culd you like to

respond to the limited point?
,

MR. RIGLER: Ko, I think .to can defer the

whole thing.

- - . _ _ _ _ - ..
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mm2] MR. CH ARNO : Mc voald offer fo:: identiff. cation

as DJ-110, the document bearing the internal No. 302026.

We would of f er for identification as DJ-ill, a

(
one-page document bearing the No. 302014.

We would offer as DJ-112, a one-page dccument

bearing tne No. 302021. -

.

We would offer as DJ-ll3, a cne-page decement

bering the No. 302013.*

We would offer as DJ-ll4, a eno-page document

bearing the No. 302012.

We would offer a3 DJ-115 a one-pa30 docuront

bearing the No. 302011.

( We would offer as DJ-ll6, a cne-pagn dconnant

bearing the No. 302030.
.

We would offer as DJ-ll7, a one-page latter i

bearing the No. 302010.

MR. HJELMFELT: E; cuse me.

I don't have the number on DJ-ll7, apparently.

Is that Mansfield to McCabe, January 30, '60?

MR. CHARNO: Yes, it is.

CHAIRMAN RIGLER: What was the Depar'rnont 's nu.nber

again?

MR. CHARNO: 302G10.

We would of fer for identification ac 03-113, a

three-page document bearing the No. 302017 through 19.

.. .- -

-_,g , y w--a-, , 4 --s
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mm3
MR. REYA' OLDS : This is it ' toc mant already in-

evidence. It came in ao part of the StTff's casa.

I believe that they put it in -- I believe it was on

January 5, but I will have to doublecheck en that.

I
^

MR. CHAltNO: If it is in evidence, we will

- certainly withdrav it, unless it cane in subject to an offer

of proof.

Was that the case?

CHAIRMAN RIGLER: It will be identified for now.

MR. REYNOLDS: Fine.

MR. CHARNO: No would offcr for ident;.fication as

DJ-119, a one-page document bearing the No. 302009.
,

( MR. 7AHLER. It appears to be 08 en our number.

Could you check?
,

MR. CHARMO: Thatwould be a letter dated January 2,

1968 from Mr. Fleger to Mr. McCabe.

MR. REYNCLDS: We have an S.

MR. SMITH: It is 009.

MR. CH ARMO : The original tian 9 that we copied it

from.
i

We would offer for identification as DJ-120, a

one-page document number:.4 302020.(

We would offar as DJ-121, a two-pago document

numbered 302015 through lti .

We would of fer as DJ -122, a one-parie dccument
i

I

!

i

|

. - - _. _ _ _ __
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.

::tmo numbered 302033.

We would of fer as DJ-123, a one-page docurent nun-

bered 302008.
p

We would of fer as DJ-12: , a one-pr.go document

numbered 302005.

We would offer ae DJ-125, a two-page documcat

nunb 'ed 302027 through 23.

f We would offer as DJ-l% , a cua-page doctment

numbe;-c 3' 25.

We would olfer as DJ-127, a one-page document

numbered 302023.

We would offer as DJ-128, a one-page document

: numbered 302022.

We would offer as DJ-129, a one-paga documenti

nu:nbered 302123.

]
We would offer as DJ-130 --

MR. REYI'DLD3 : Lefore you do that, Mr. Chai: man

can I get an offer cf prcof with respect tothe dccuments now

that ha"e been identified as DJ D:hibit 109 thrcugh 1297'

end
17

$

i

I
1

. . _ _ _ . ._
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918 mm1
MR. CHAR:{O: The Departm:-:nt aculd attempt to prove

in support of its allegation concerning den:.a1 of Pitcairn's

request for CAPCO membership, the fact that the CAPCO
t

members communicated fu'.ly vich each other, both concerning the

request and concerning their respective anstrers. And

that they circulated drat t responses tothe Pitcairn request for

comment and consideration. And that the derision to refuse

Pitcairn membership was a consensus rather :han unilateral on

the part of eaG1 and every CAPCG member,

MR. REYNOLDS: Is that your offer?

MR. C11ARNO: Ya3,

MR. REY:70LDS: Well,:tr. Chairman, I don' t have ct

my fingertips the point in tha record whara Mr. Charno made'

the statement, but I certainly will get it and furnich it to

the Board.

The Justice Cepartr.cnt hac gonc on record in this car

as not alleging a conspiracy and conspiracy not being a

part of its case. It is a mathr of record and to the extent '

that the offer of proof is going to go in this direction, we ca:-

| argue it tomorrow. But it does ceem to me this is an
l

appropriate time with respect tothe handful of documents we

( are talking kout here and the apparent significance of the

internal numbering by the Department of Justice as being the

only thread that is woven bettisen and anong these.

| It certainly should be, at i: hic time, noted for
i

_ _ __ __ ____. _

7 --s c.y.
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mm2 the record that the offer of r tof is inconeriscent in my

view with the nature of the case that tha gcVernment han

stated in its September 5 fil..ng a m orally on the record

to this P, card .

CEAIRMAN RIGLER: Okay. - " '

For your information, during our short break of a

week or ten days, whatevdr it was, the 3 card was able to

consider the procedural ruling recuested by the hppliaants.

That ruling is being iscued today.

I am sorry that we don't have copios available here

for you. It is being decketed and should he cut in the

afternoon mail. In that ruling we disagree with the

f Applicant's contention with respect to coacpiracy. No hold as

a matter of law that there is a substantial difference between

a criminal law conspiracy and ceabinatione, bpycotts,
'

restraints and agreements in restrcint of trade and

neither the Department nor any other party ic being hold to

a " conspiracy" case.

We will refer you to that ruling for a fuller

explanation of the cases on which we rely. However, it uculdn't
i

be productive to pursue your crguraent at this time.

As I listensl to Mr. Charne's offe,r, I did not hear

him mention conspiracy. He charged joint action, consanuus

action and collective action, a combination action or perhape;

1

even a group boycott.

I
!

l
- _ _ _ , . .

,,
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mm3

Preceed.

MR. REYNOLDS: Lot me if I nay, ask E*, Charno
.

which one of the actions that the Board listed is the one,.

(
he is addressing in his offer of proof tiith respect to the

documents?

YOu ran down quite a list. It seems it would

be relevant to the Applicante and to the matters in controversy

if Mr. Charno would tell us phich of those ha believes is

relevant here for purposas of theco documents.

MR. CHA11NO: If I may, I believe my original

characterization would encompass all cf 2nse.
1

We would offer as DJ-130, a tuo-page document

( bearing the internal identifica tion No. 3 0505S throurfh 59.

We would offer as CJ-131, a two-page document bearing

the No. 30872f through 27.

1

We wculd offer as DJ-132, a multiple-page docuraent

besring the Department's Internal No. 307531 through E34.

This was a document f or which confidentiality had been
.

which. That is the reason for the C.

We would of for as DJ-133 --
-

MR. PEi'NOLDS : Cculd uc have an offer of prcof

( for 1327
,

MR. C&ENO: 132 is being placed in tha record to *

facilitate the identification of persone who are -- and

positions redlined therein, and to determir:e rheir -

. _ . _
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-i~ mm4 responsibilities for thcae pc.zitiont:.

MRE. FEfMOLDS: As of 19737
,

4
' MR. CliARSO: As of 1973.

, . .

I
s

MR. REYNOLDS: All right.

MR. CHARNO: W would offer as DJ-132, a

.

multiple-page document tocring tha Dopcrtnont- of liustice

Identificatior. No. 307675 through 172. The offer of prcof wou.'.d

'
he for 1970 on that.

MR. REYNOLDS: Samn as the othar but for 19707

i

MR. SMITF: 307673 ---

MR. CHARNO: Through 307712.;

We would offer as DJ-134 c cultiplo-page docwnent
i

! ( bearing the Justice Identification Nos. 307634 through 307675.
t

+

I

;

.

.

I

I

(
!

'
,

I
i

I

|
. .- - - . .. - - .-. -...
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EAK:byl CHAIICIAN RICLER: Hold up a minuto, p. ease

S19 1 already have a 30763< :n the lar.'c page of

D-132.
3

- f tR, C:IAPlio : I assurce the front p.iye on this4

was unnumbered. The first page ic unnumberef 7.nd the second,,
.>

1

page is 307675.,,

o

CHAIPJGN FIGLER: The front page chould be 307685-A?|

'
6

MR, SMI'"H : 'Icur final pagt 307673 is the same.

as the initial page of 133. It is not the se.ma,, but you

have the same document nurlaer.
11

MR. CHAFliO : That would be the identical orchlcm.
12 -

We can identify the first page of 133 ac 337575-A.
13

(
We would identify as OJ-135, u 26 page accunanc,

which bearn no identification number en its cover, but is

entitled the Toledo Edison Cor.oan'ar's answers to'
16

'

nupplemental interrcqatories by the Department o'

Justice.
10*

ML R2*iFOLDS: I would '.'ke an offer proof on
19 ,|

this document, please.

20

MR. CHARIio: The Departe.ent uculd show by this

t

document that the Toledo Edison Cr.pacy engages in
'

ecordinated .)paration with certain utility companios mentionca
23

in the answer, Ar.d enjoys charefron the bcuctits ofg

coordinated operation cc to the other utility companies.

I

- - . - - . . . - . . .
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bw2 ,

That is the Departncnt's offer I
*

1
!
*

The Depcrtment offers DJ-13'i cocinant beanng
2

I I
.i DJ internal ntraber 3119 ?5.
"' i,

.

MR, KLEE: Mr. Cha..no, could we hree la affar i
i { g !

of proof on this one tce?
g

MR, CHARN0: h Departinent offars this
g

docu:nent as evidence of or in support of the nse p;:eciso .

7 i
t
'

as stated with respeit to the prier doctr.ent, zinca '
0-

I

this was a supplementary filing, cupplanantry raquest. I
9

1
8We wculd nota for the record that this interrogatory answer

,,.0
was amended on the record of a deposition or supplomanted

by counsel for Toledo Edison at that depocition, and that |
I !

i

this ar:endnent has been attached by the Dcpart:. mat to the i
13 ,

, .,, ! interrogatory answers as filed by Tai 2do Edison. !
,

r
.

i
'

MR, RE'INOLDS : Let Ina hhve that back again.g

16 | (The reporter read the record cs requested.)

I
MR. RE7NOLDS: Could we ntraber separately ;77

!
the attachment? In terna of moving them into evidence

to

there may be separate treatment, j10

CH, W .M E W.: Yes.20

HR. CHARNC: Us would then offar the 2.ttachtr. ant ..

,, i ;c.
!

bearing the caption , ''Depositica of James E. Sullivan,"
|p,
I1

as DJ-137, !
g

,

MR. MELVIN DD %ER: May I approtOh the bench? .

24
}

I want to give you cn additional notebeck,
d,,, i .

MR, CHARNO: The Departasnt would offer as

t

11 .

~- -- . ~ - - - - - - . . ..
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bv3 DJ-138, a multi-nage document bearing the mrabcra 307713
1

-

i

,i through 17. |'-
.

MR, REY': OLDS : Is the cffar of procf on this
J

( similar to that with recpect to the organizaticn manucls? |,

: ' -

M. H 0: n uc M .oa @ _h s pect to & dau
S

specified at the top- of every paga,,.

o

MR, P2YNOLDG: All riaht,
7

- i
T

|MR. CIIARNO: We would offer as DJ-l f a document ,

|
bearing the internal nucher 30011505 through 06,

.

ig

We would offer for identification c3 DJ-140 --
,

10>

o

! I
' MR. REYNOLDS: I can't recd what you just

11
I

identified as 139
J

I CHAIRMAN RIGLER: 0 f f the reccrd .
13 ' .-

'

f
ei (Discuccion of f the roccrd.)

14 ;
1

i MR. REYNOLDS: Could we hava an offer on 1297
- 15 i

i
1

MR. CHAR!?O: The Department would offer 139 i
, ,

; l o,

with respect to its allegation of a historr of' accuisitions'
- ,

; .i .
. .

t

by Tcledo Edison. !

13 I

t MR. REYMOLDS: Is this being cffered for the
'

19

truth of the matter set forth therein?*

20 i

MR. CHARNO: ?cs it is.f

Can we reque it the Board's indulgenca 'rith j,

22 I
!t I

i i respect to the next seven pages? We haven't got the

i originals and we can't road cham. -|

24| |
.

j MR, SUCHFN1: Mr, Chairman, I don *S know

. what "rea.ucsta the Ecard' o i neule.ence" ma anc. I have a shcet |'
3

,
. . . , . . _ _ . . _
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bw4

on which I can see ncthing but the red lina. Scre cdy
1

2 was able to read enough to know d ay wanted to r: d-line

3 it, I cssume, but this ic impcasible, !

._

4 MR. CHAPJ70: h?.at " request: the Sc ard 8 3 indulgence"'

5 means, is we would prefer not to offer the seven pacen,

6 until we can secure a legible copy,
I

7 CHAIFlaAN RIGLER: That maken sen30,'

8 MR, CHARMO: We o,ffer as DJ-l'0 a two-page

9 document nuncered 305929 and 930.

to CHAIPJaM RIGLER: The first lona of the paragraph

it
which sayn, it reads it comes to our attention :nd than'

1

! 12 it says has been considerable.

MR. CHA ZO: It reads, "has ccma to our cttention
('

e
4 ->

t,; that there has been " i

MR. PSYNOLDS: Could I see tha original for
15

16 a minute?

MR. CHARHO: Uc w cid offer 20 DJ-l<11. n one-
17

penge document dated ~ ntmberad JC59'la .tg

ife would offer es -- Wo would of fer as "DJ-142 agg

.

document ntunbered 30603.5, .S uc:::.d o'lft.: :s DJ-113 a
20 l

one- page docume..t numbsred 305925,m
21

We would offer as CJ-1"4, a ene-page document ,

22
f
t

nehared 305927,
3

We would offer na CJ-145 a three-pe"a dcctxtent
21

j nuubered 30010 through 12.-
a

.,

i

la

_ . - _
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. . _ _ . . _ . . = . _ ._ _- -

. . - - - - - ---. . - . . .. . _ - - _- .- - . _ _ _ . . . . . . - . ..

k

4557
bwS

| t| We noto for the roccrd there is a notation in the
.

2 right margin whi :h was not placed thereon by the Capartmant |'
! :

3 nor uns it ascertained in Gopositions' inquir/ from coun?el

([~ 4! cf Toledo Edison that it van placed on the ;cumorandtra by

; 5 any of the copy notations or the cignator uhich places
i
i
~

G no reliance on that marginal note.
.

7 We have no objection to cubar.ituting a copy

6 without that word on it for thic document.
t
I

4 9
;

I

: 10
i

}

11'

s
!
I

12 i
!
i
'

.

13 i
i

.

14
4

j 15
!

b
*

' 16

17>

18
i

'

19'

.

| 7.0

n..

-

utg

4

)

i
i

,

!

| 24
|

I 25
'

i
!

i

! !

,
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$20 mal CHAIR'GN RIGLER: Ue will diartgard it.

MR. REYNOLDS: If vc do have ecpics without

the word on it, it would be my pecference if at sonc later ti:ne
..

f
\ we could make the substitution.

CHAIRMAN RIGLER: All right.

MR. CHIJtNO: We etbr as DJ-14u, a four-page document
.

numbered 30011715 through 718.

MR. EUCHMAU: This is anothar one, hr. Chairr.an

that is illegible in my set.

MR. CHAPSO: This is a poor copy here.

I think we could type it. Wo will e::dcavor to do

so.

May I inquire, since we are not relying upon the

attachment which is a draf t of sentething, can we avoid typing

the extra three pages?

MR. BUCHMAN: I can't,tell e.s far as I am

concerned until I read the first one to see what it sayc.
,

CHAIRMAN RIGLER: M:Ae: it cvail?.ble duping the nant

break and then you can make your decision. Let's not go

to needless work if it is not relevent.

MR. BUCHD.N: Surely, but I would like to read it to

see what the reference is before I would waivo comething liko

that.

MR. CHARMO: We would offer as DJ-147, a one-page

document ntunberal 20011722.

-- .
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mm2 We would offer ao DJ-140 --

MR. REY!ICLDS : I indicated that Exhibit 147 is

C._
another one we will need a typed copy of.

CHAIRMAN RIGL'ER: That van understood.

Same will apply to 148, I believe.

MR. CHARHO. 148 being a one-page document
.

numbered 30011735.

We offer as DJ-149 a ona-paga dccumeni numbered

1i000067.

MR. ZAHLER: Would you repeat that again?

MR. CHARNO: It is a lette to John Clear from

M. R. Dorsey dated June 6, 1973.

( MR. REYMOLDS: The number?

MR CHARN0: 14000067

We would offer as DJ --

MR. REYNCLDS: Excuse me.

Could I ask the Department to tell rac what the

source of this document is? '

MR. CHARNO: This document was made available

to the Department by the City of Napcicon. A copy vac

produced by Applicants, but this is a better copy to that

we used this rather than the one produced from Applicants'<

filec.

We would off er a::: DJ-150, a document nu:aberzd

30011737,

l

.- . - . _ . - - - - . -
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mm3 MR. RPYNOLDS: I have on 37. I uill go cither way.

MR. CHAR?iO: Why don' t we make it fim until a 9.
1

We would offer 2:.3 DJ-151 a one-page documcat
(
'

numbered 30011S01.

- CHAIRMAN RIGLER: You better identify that

.
because my number is blurred.

MR. CHAR iO: It is a letta- to hir. M. R. Corsey

from W. R. Moran, dated Septemoer 18, 1974.
.

We would offer as DJ-152, a multi-page accument

bearing the No. 302486 through 302505. No wculd make an

offer of proof similar tothe company tablec of organi:ntion

with respect tothe scope and dcto.

( We would offer as DJ-153, a multi-page document

bearing numbers 300500 through 521.

MR. RET:; OLDS: Cou:.d I get an effr of proof on

this?

MR. CHARHO: Generally in proof of the structure of

Toledo Edicon and CAPCO aNd the benefits flowing to Toledo

Edisen from coordinated operation and development and simi-

larly its obligations to other utilities cnd coord.inated

obligation and development, plus the sp=.cific naterialc

relating tothe unita which are the sub.}ect of this proceeding

and the impact upon them diac'osed by the ccmpany. Finzlly

the management and cperating statistics on tha last two pages,

as of the timo this prospectus vac publishc4.

p...

..
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mm4 We would offer as DJ-154, a one-ptge documanu
.

numbered 305762.

MR. ZAHLER: Would pu identify that, please?

(
MR. STEVEN BZRGZR: Could I have e.ha nurber again?

.R. CHARNO: 305762, being a letter frca, initials
.

W.H.S. to Mr. Thomas M. Herman, Octooer 2, 1963.
.

Wo would offer es DJ-155, a multi-pago document

bearing the Identification :;oc. 305753 through */71.

We would offer se DJ-156, a two-page document

bearing the Document No. 30011784 through G5.

MR. KLEE- Can us hav3 an offer of proof with

respect to this document, please?

( MR. CHARNO: Did you inquire about C:thibit E?

It is my understanding thatExhibit E was placad on

the document by Toledo Edison when that dccument was forvarded

in response to documentary discovery in the Davis-Eesse 2
,

and 3 proceeding. That was a cover letter and then they
|

- had a small document production which was identified by

placing exhibit numbers on it. |

MR. KLEE: No, I know about tha b, Mr. Chairman.

What does the docwacnt purport to r.how?

MR. CHAR 20: The Department would offer DJ-156 11

support of the proposition that municipal utilitiac have

requested coordinated operation and developmant and are captble i

of making a ceaningful contributien to coordir.ated operation

. - -
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msm5 and development, and finally that it would hmic general

relevance to the allegation <-f the Depatraent'c, that Tolado

Edicen has a long outstanding acquinition history.
(
i' end 20 We would offer as DJ-157 --

sta t 21 MR. KLEE: Mr. Charno, is this being introducedr

,
for the truth of the ma'.:crs auscrted therein?

MR CHARNO: It is being sub::.itted, I boliv/e, for

the communications. That in to any the indicated portions,

redlined portions.

MR. REYNOLDS: The f act of contuunication?
,

MR. CHARNO: Yes.

We would offer as DJ-157, a one-page document

i numbered 30011788.

MR. REYNOLDS: Could we have an offer of proof on

that one, please?

MR. CHARiiO : 11. addition to the offer on the prior

document, we would add that this document specifically

evidences the position of a small utility to whom coordinated

operation and development is not available.

MR. REYNOLDS: Is that it?

Is that what your offer is?

MR. CHARNO: Yas.

We would offer ac DJ-158, a document identified

as 30011789 through 92.

MR; REYNOLDS: What is the offer on 1597

_.
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.

mm6 MR. CHIdU10: That it demonstratas the degree of

coordinated operation and development available to the

small municipal syatem and available to Toledo Edicon and
i

the extent to which the benefite thereof arc avail.hble to

bo th .

MR. REtnoLDS: Is Exhibit 158 being introduced to
.

show the truth of the mattera contained therein?'

MR. CHARNO: No, it is not.

We would offer as DJ~lS9, a document nu;rhered

310900 through 906. That is a document for which Toledo

Ediaon has requenced confidential treatment and has no t waived

that request at this time.

CHAIRPAN RICI ER: Number 159 wil he scaled in thei
j

transcript copies and counsel will abide by the restrictions

on sealed documents.

MR. CHARNO: Ne would offer as DJ-lGO, a docunont

numbered 309636 through 640 and note that thi:: is similarly

claimed to be confidential informacion by Tclado Ediccn.

CHA!PMAN RIGLER: It will be cealed.

MR. REYNOLDS: Could we have an offer cf pecof as

to this document -- both 159 and 150?

MR. CHIduiO: Both Exhibits 159 and 160 are offere.d

to prove the advantages of CAPCC membership and generally

coordinated development with respect to the procurenent

and utilization of nuclaar fuel.

..

==
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mm7
MR. REYMOLDS: This goes to what allegation?

.

MR. CHAREO: Goes to ,each of the allegation 0

relating to requests for participation in nuclear generation.

It goes to structure, and generally the benefits

enjoyed by the members of CAPCO of coordinated operation and

development. In this cace spacifically coordinated
,

development.

We would offer as DJ-161, a document nuichered

309754 through 760 and uculd note that it is alco

subject tothe claim of confidentiality.

The Department would offer as DJ-162 --

MR. REYNOLDS: E;:cusa ne just a minute.

( On DJ-161, I am not yet clear on the

chasis for the confidentiality claim. I guess ue ought to clen

that up before we move on.

CHAIRMAN RIGLER: Are you saying the Applicants

have not claimed confidentiality?

MR. REYNOLDSt I don' t know of any claim of

confidentiality with respect tothis document.

CHAIRMRN RIGLER: All right.

Then it worl? t be scaled.

MR. CHARMO: We would offer as DJ-162, a multi-page

document numbered 310955 through 975, which is subject to

a' claim of. confidentiality.

CEAIRM?S RIOLER: All right, it will bu cealed on

. _ . . _ ____ .
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an8
the record and dforded confidentin). traa m ant.

(

And we will tr.he a five-minute brord. at this

point.
,.

end 21 (Recess.)

i
!

i

I

. _ .
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EAK:bwl
1 MR. CARHO: The Departr.cnt vculd offer c.e f

1

2 DJ-163, a three-page docur.ent nunbered 310657 throach |'

S22
3 69. ,,

.
;
:

I- 'Enis should be tracted with the cam claim or4
.

5 confidentiality,

i G CHAIIUGN RIGLER: It 'ill be marked confidantial
'

s.

7 and sealed.

8 Did you say that 162 was also subject to a claim
I

9 of confidentiality?

10 MR. CHARMO: Yes, sir,i~e would offer

j1 as DJ-16 4, a document bearing the nu,cbors 310674 through

685 and this would be subject also to the claim of
12

13 confidentiality.
.

CHAIRMAN RIGLER: It will be designated confidentit1.
14

MR. CHARNO: We would offer as DJ-165, a documnt
15-

numbered 310686 through 692 which is also subject to the
16

claim of confidentiality
37

CHAIRMAN RIGLER: It will 1,0 acrked ccafidential.
18

MR. REYNOLDS: Can I.get an offer of proof as
19

to Exhibits 162 thrcqqh 165720

MR, CHARNO: That would be the same offer of
21

Proof as that wi,th respect to 160 and 161.22

The next, document was included by arror. It
23

t

is already in evidence, Number 300002.y

Wa would offor for identificatier. ac EG1GG'
-

ta

.

* .. , ,
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a multi-page document bearing the identification nu: tor
3

30011018 through 11030 This docur.ent ic subject2
I

to a claim of confidentiality. '

-
a

/ CH AIF?RI D.~,.GLER: It will be marked confidential.g

MR. CHARNO: Ua would offer a3 DJ-167 a5

multi-pago document which bears the title r.he Duqueano6 ,

i

Light Company's answer to the interrogatories and doct' rent7

requests served upon it by other partieu.8

We would offer as 37-16G, a one-paga docunantg

n md ll8 m .to

MR. LERACH: Mr. Rigler, I would like to rcise

a question about the red-line of single page docus.cntsg

which I feel I should take c::ception to. It was ry

under tanding that the rod--lining procadure uss c;;e devised

by the Board as more or lece a catter of convenience in .

15 i

!
i

the case of lengthy documents. I don't think it as
16

'

should be utilized in the case of single pago docur.cnts

whreby a party can just pick cut one section of the docunent
,Si

he finds particularly attractive and red-line it. ig

As to individuci or shcrt documenic, I think theg

entire document should cous in, so that the Board can consider

,

whatever statements made therein in their total content, i

I
'CHAIRMAN RIGL3R: The red-lining was done as a

convenience. We indicated it was not ncecosary
24 - to red-line

,

1

short documents. |
23 i

|
| |
.

,
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bw3
!

I don t think the practice does any harm,
i

2 i
MR. LERACH: Wil, it may. Let uc lock at j

tha dccument that wc3 befera us. ihey have rad-lined f
/ 4

basically only the final paragraph. Let us say there in

5
an earlier paragraph in that docun:ent which I find fm orable

6
to my clienta clause or te offant 'the red-lined paragraph.

I
7

Do you have ausurance that that paragraph, even though not |
,

f8
I red-lined, is ecming into the caco on the scno basic as I

9 the red-lined paragraph and that the Board uould ccacider j

10 |
it.

II CHAIMU6 RIGLER: Ycu would be vise to call it

12 our attention, although I believe you could cacume that
iI3 with a one-paga document, ve would recd. Outofanabundanca!

I4 of caution maybe you should rad-line thoso portions, you
!

I" would like us to read.

16 MR. L3RACH: Then pursuant to that I reserve

17 the right to do that to cil of the Department of Justice

10 '
documents bein g identified today, in additicn to any other

I9 objections I nay have as to their admissibility.

20 MR. REYNOLDS: For clarification, I vant to

21 make sure everybody is on the same wave le.'.gth. I

22 assumed it would also be appropriate at thu ti=c each

23 Applicant put in their direct case to takn the designa'wd

25 documents or portienc of docur.ents by come lineation or

25 ) inner linocticn that nr.y have been introduced by other partios ,

i
l\ |

. .. . - -
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1 and have not been lined,

f

2 CHAIRMAN RIGL2R: You hava that privilego. |

3 HR. EEYMOLDS: I don' t war.t anyhcdf to be under

4 the impression that we can't latar do this to these docu:t 9nts.

5 CHAIRMAN RIGL3R: Rod-lining is to call to the

6 attsntion of the Board things that you want to consider.

7 MR. REYNOLDS: Ota whole deem.ent is in evidenca, |*

8 and it is c question of the iaportant parta being linsd,

so as to draw the ottantion of the 3 card to theco pcrtienc.9

CHAIT4 M RIGLER: Wa Uculd accord Applicantc10

;; the privilega of showing un the portions of any docurnent

12 they want us to consider.

MR. STEVEN BCRGER: 11y rensca for
13

.

14 rising was only in regard to the point rciced by

15 Mr. Reynolds. The entire dccument, in any event, Occes into

avidence notwithstanding the por.:icns of it not h2ing10

i
red-lined or if Applicanto chcoco in their way blue--lined j

37

at the time they wish to point paragraphs cut i o you.18 j

Even assuming that portions of documents are notgg

lined at all, their being in evidence and certainly the'f : re.20

available to the parties to use for whatodar purpose theygg

oce fit, in terms of proposed findings. |22
?

CHAIRMAti RIGLER: Yau, with this caveat. If it
23

is the introducing party that han rcd-lined the doctront and |u
|

then chooses to put in a proposed finding with respect to
25

1

|

1 i

-- .
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some other portion that might create como dif ficulties,I

bw5
2 MR. STEVEN BERGER: I understa .1 the.t. But as to

the Applicants' deccaents that are being put in new by the3

Department of Justice and being red-lined, if we at the\ 4

time of our case er at the tirae we object don't point out5

ticular portiene of that document that va vant to bring6 . par

to the Board's attention, we can nevertheless at the time.

7 1

of making propeaed findings or subnifcing proposed findings8

9 alluded to any portion' of that document.

I 10 |
>

I '
11 ;

-
<
g

12
$ ES22
1

13-

1
14

.

15
,

t

I6
4' 1,

17

18
i
I

t

| 19

.

20

21 i

22 ;;

i i ,
. IP3 s
i ,

J
;

24 1

!

25

- -. -
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CHAIRMAN RIGLER: Yes, althet.gh I uculd encourage you'
23+

g
to put us on early notice as to the portions that you would

like us to ccasider. If it comes up daring your case, or

even during cross-examination, it would be helpful.

MR. CFJuu;O: The Department offera for identification

as ~DJ-169, a two-page document nuatored 118561 and 62.

CHAIRMAN RIGLER: 168 was 118559.

MR. CHARKO: That is correct.

MR. LERACH: I raquent an offer on this dccunent,

please.

MR. CHAREO: 168 or 169?

MR. LERACH: 160 pleace.

(
! MR. CHAMO : Thic and a n=her of subsequent

exhibits are being offered wir.h respect tothe Department's

allegation concerning Duequesnc's goal of acquiring the

Aspinwall Municipal System.

CHAIRMAN RIGLER: Who is the author of this

document?

MR. CHARNO: The initials which cro those of a

Mr. Gilfillin appear en the document. I don' t know

~

whether the counsel can stipulate as tothe authenticity.

( MR.LERACH: I didn't know that I was called on

to stipulate the . authenticity. I do recognize it to

be Mr. Gilfillin's writing,but I am not being asked to

stipulate as I understand it.

.
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Is there any further o:dfor?

MR. CHA.U;O: No.
'

( MR. LERACH: Mr. ChcIRun, I don't really think it

is an adequate offer to say that it relates to a given

charge a party has made. .

The question is what does this docu:r. cat preve,

what do you intend to prove with it.

I would request a more specific offer.
.

CHAIRMAN RORIGLER: ara you in the process of

responding, Mr. Charno?

MR. CHAM:0: If the Board uishes, I will formulate

a more explicit response.

'
CHAIRMAIT RIGLER: Ye'u, I'm sorry.

|

MR. CHARNO: Sorry.

This document is evidence of the methcd by i
:

which Duquesne Light Company acquired the Aspinwall Municipal

sys tem, indicating the series of st pe s both procpectively

and retroactively on the face of the document which they

1

|pursued with respect to this acquisition and in some cf i

,

the other documents which were to other acquinitions. |
l

MR.LERACH: Okay.

MR. REYNOLDS: Mr. Chairman, ny copy -of the
.

last line is illegible, of tho first page. I deh't hncu

if everybody clse has the same probica.

MR. CID.RKO: I'think it is logible on ours,

.

W
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mm3 and we could read it and show it to the Applicants.

CHAIRM7 TGLER: Road it to all of uc.

MR. CIL%<NO: "Be involved at this point with PEL."

i

CHAIRMAN RIGLER: This is being offered in support

of the first paragraph on page 7 of the Department's

statement of September 5, is that correct?

MR. CHARNO: Yes, it is.

The Department would offer as DJ-170, a two-pas

document numbered 118563 and 64.

The Department would offer at DJ-171, a document

numbered 118565 and 66.

MR. REWOLDS : Could you identify the document.

( I don' t have any number on the first page.

MR. CHARNO: It has an initial line saying:

"Floger called me 4-29-66."

MR. REYNOLDS: All right.

CHAIRMAN RIGLER: What numbers ara thosc again?

MR.CHARNO: 113565 and 566.

I would offer for identification as DJ-172, a

two-page document numbered 115380 and S1.

We would offer as DJ-173,a one-page document

numbered 115382..

We would offer as DJ-171, a two-page document

numbered 118567 and 568.

We would offor as DJ-175, a multi-page document

_. ._ _
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mm24 numbered 118550 through 54.

MR. BUCIDIAN: Mr. Chairman, en the second shoot of

that, is that supposed to x;e that way Mr. Charno?'

(

There is comething covering up hclf the page.

MR. CHARNO: The page that is covered up in the

page after that.

The second chest would be just the cover note.

MR. BUCHMAH: That is fine.

Thank ycu.

MR. CHARNO: We would offar as DJ-176, a two-page

docu: cent numbered 118548 and 49.

MR. LERACH: Mr. Charno as tothe memorandum that

( comprised part of 175 and the meraorandum that compriced

the second page of 176, do you offer those memoranda to

prove the truth of the matters ascerted theroin?

MR. CHARNO: We do with respect to the redlined

portions thereof. On pagen 118,552 and 53 of E:chibit 175.

With respect to page 118549of176,heintroduce

that for the communications that is redlined therein. |

MR. LERACH: Do I understand you to offer nothing

in the document 176 to prove the truth of the matters accartsd

therein?

MR. CHNINO: We vould be offering 176 in prcof of

a meeting which contained negotiations and that the e::istence

of these negotiations waro conmunicated to the officers of

.

. ... . --
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Duquesne Light at the higher level than that held by the

mmd5 individual who attended the moating.

MR. LERACH: Do I understand you to bo offering

only those parts of Docunont 175 which are redlined,

or do you offer the entiro document and then have a suboffer

that it is only the redlined matter that you offer as to the

truth of the matters asserted therein?

MR. CEARNO: I am having conceptual difficulty I

with the concept of a cuboffer.

Broadly stated this memoran,dum and the attachment

indicates the existence of alternatives which are mutually

exclusivo between acquisition of a municipal distribution

( system and the purchace of power at wholocale.

It indicates a meeting uns held at which there

w' era negotiations concerning tha purchase of the Mpinuall

system and would be offered in proof of the allegation uhich

appeared on page 7,, the first full paragraph of the
,

I
interrogatory answers. l

MR. LERACII: Are you offering into evidence at

|
all, those portions of 175 that are not redlined, or are

.

! you -

MR. CHARNO: In view of the discucuion on the record

this morning, yes, we are.

._

., ,, ,-- - _ . . . . - . , , _ , _ . . .
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I CHAIRMAN RIGLER: ?!cu , I don't think you have ;

I
I

2aAK:bwl that privilege.
I

S24
3 MR. CHARNO: We he.d originnlly red-lined the f

i

4 materials as part of multi-page a>:hibits. |'

5 CHAIRMAN RIGLER: I thought tha Board had

6 indicated wa3 the purpcse of red-lining wcs to single out j
,

that portion of the e:chibit you wanted us to concider and7

8 we would feel free to disregard other portions of tha

9 exhibit noting that some of the exhibits consisted of several

10 hundred pages of FPC achedules, for anstp3C.
s .

II MR. LERACE: Lat's go off t:he racord for a
.

12 minute, i
!

13 (Discussion off the reccrd.)

14 CHAIRIGN RIGLER: Let'c go back on the record.

15 MR. CHARNOFF: The Departmant has no objection
i

16 to allcwing all of the documents to coma in on the sana

<
17 basis . ;

t

18 MR. L3PJ.CH : Cbjection. As to 175. f
|

19 MR. CHARNO: This is 17G, I believe. !
i

20 HR. LERACH: I'm also looking at 175, which

i
- 21 is the longer memo. .

I

22 CI! AIRMAN RIGLER: We are gcing to interrtpt |
r

23 you now, Mr. Charno. That 13 s far as we are going to
i
'

24 get today, because there is act:athing else we nntad to

25 bring up. That relates to the Department's outstanding
|~

___
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bw2 1 motion to produce documants of the Applicanta ' which are

2 subject to the CID.

XX 3 (The document:: referrod tc were

4 na-ked E::hibits DJ-101 through

5 176 for identification.)
6 CHAINU!N RIGLER: Ec have h'aen talking this over

7 among the Board members and va have scze questions that

8 perhaps need answered.

G We are not avare of the exz.ct relief reauest- .
(

10 or the excmt relief granted in the District Ccurt, but

11 if that relief censisted of refusing to enjcin the Capert:nent

12 from offering docur.snts obtcinad pursucnt Lu the CID into

13 evidence at this proceeding, then chtre any be no necessity
(

14 for this Board to make any ruling., We have tended to
I

15 treat your requests as a request to obtain docum2nts for

16 introduction into svidence an * not for disecvory purpecec, |
I

1' It sec.nsto us there would be timelinesc

1S problem with recpect to late application for discovery
19 purposes.

20 On the other hand if you cre doing nothing nore
21 than seeking to have documents u .'''.ch you would introduce

22 into evidence not in a diccevery centext, but in a straight
,

23 evidentiary context, that would be a different matter and

24 we are confuced about the purpcse of ycur raquest and the

25 necessity for cur gran-d.ng any relieva, depending upcn what
\

went on in the Diatrict Cou- t.
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MR. CHARNO: I tilink our pocition bafare the
w3

District Court was that ---

CHAIRMAN RIGT2R: You vers not the acJing p2rty,

as I recall,

MR. CHARNO: That 13 cer cot. Nac that

CEI filed suit to recuire the D.;partr.cnt, ena, not to use

the documents the.t it chtsined purauant to CID .ind, two,

to retrieve all document descriptionn and lists of the

documents that we had circulated in the courac of r quecting

process before this Ecard.

The Departmcat tock the pooition bafo.va the

District Court that we had mado no unlarful uce in

( contravention of the CID ctatuate of thcaa documanto by

requesting process to use tacm in another forum.

We relied upon the legislative hiatorf which

statras in the Department's view that the major four that

was brought to Congress' attention when it restricted

the use of the documents was.that thcy would be taken for one

purpose and the:. they would be used by a different egency

or in a different forum for a wholly different purposts,

and the party to who:n the <locuments belonqua wculd

have not notice of the new charges cad no attcupt to argue the

relevancy of those documents to the r.eu precocding. It

' would find itself deluged with evidenco uhich it wetlan't

protect itself againct er prapare against.

.

-
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bw4 Whether the District Court eccapted that or
r

not, we don't knew from the very bricC criar thct it

issued.

(' It did, hcuever, deny Ehe requent for prelitainary

relief and granted our motion to connolidahc any icone of ,

a bad f aith issuance of a civil invaatigativa demand with
.

the preliminary injunction, and then dismisc tha entiro
*

petition.

It did state in the vary bricf order thct

it was not a misuse by the Departmont to requect procass

and to identify the docunants in the conte::t of doing'

so.

( CHAIRMAN RIGLER: The opinion did not addrc3s the

issue whether you could proceed without tha use of process

to utilize these documents in an agency procasding.

MR. CHARNO: It is tho Department's opinion that

we cannot do so.

MR. SMITH: You must havo our prccess befora
.

you can bring them here.

MR. CHARNO: That is correct.

MR. SMITH: You didn't rsally cay that in

your papers before,

MR. CHARNO: I'n not cure tihat we had said in

our papers at this point, but that is cur papera at

this point, but that is our positicn afnar uc went into tha
|
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.

legislative history.
b

CHAIR'~1All RIGT3R: 23 it your further position

that you are not seeking to chhein the &cmenna for
(.

deposition purposes or discovery purpcGas at this at..g;7,

but you aro cucking to obtian th/m because you wich to

introduce them into ovidence at this proceading.

MR. CHAICIO: That ic corrtet.

MR. SMITH: Ycu are secsting more than juct a

declaratory opinion on our part that you n:ay use them.

You affirmatively want to have thoco docur,ents produced

under our disecvery authority.

MR. CHARMO: That is correct.

( MR. SMITH: That is the risin purpc22 ~~ acle

purpose of our papers.

You already have tho doctimentc.

ES24

.
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125 rml MR. CHAI2iO: That is corrcet.

MR. SMITH: to you winh to have our authority

behind it?

MR. CHARMO: No would -- it'fould be virtually

impossible for us to put the defendants on notice without

filing as we did file ~~ in other words, our obligation is

to inform thera that we seek those documents for use in

this proceeding, and their relevance tothis proceeding.

MR. SMITH: You could have donc that by your

e:thibit list.

MR. CHAREO: I don't belie.vc that that would riso

to the level of notica that Congrecc falt wac n2caucary.

MR. SMITH: Do we have the Ic;ponsibility of
I

deciding whether the Antitrust Civil Prococc Act prohibita us

from using these documents or considering them in our

proceeding.

Is this within our scopa?

MR. CHAltiO: I think it could be within your scopo,

but the Applicants have chosen to take it to, at this

point, the Court of Appeals for the District of Columbia, ac

thatI am not suro what gain would be had by hcVing it

decided here, and than taken up through another appallate

route.

MR. SMITu: Your last ptpero new caid the caly

thing remaining for this Board to decido ic relevanca and

._. _ __.
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mm2 timaliness.

I think perhaps you have gone fa-ther than

that, today.

I think under yoar position today we have to

decide how the ' Antitrust civil Process Act ontors into our

consideration of those documents.

MR. CHARNO: I am not cure of the basic for
.

your statement in that if pu iscuo proccca for the documents
.

of a determination that they are indeed relevant to this

proceeding, you are not bound or cubject tothe Antitrust Civil

Proccas Act and we vould utili::o thoce dccuments more or legs

at our peril cubject to any deternination by the reviewing

court of what cur cbligation vac.

MR. SMITH: ITny play gamoa.

You have the documents.

MR. CHARMO: Becauce if thia Board varc to

determine that those documents were not relevant to this
.

proceeding, we could not utilize then ..in this prccceding.

MR. SMITH: IThat if wo were to decide that the

documents have sufficient relovancy for discovery purpoaes

to be considered, but defor the precisc question of relevancy-

until you ofar them.
, .

Would that saticfy your recni amonca?

MR. CHARMO: It would catisfy the Congracsional

test, but in fact the two would ccme so clccely one upon the
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mm3 other that practically speaking they could bo identical.

MR. SMITH: We have to first detoraina a yaneral

relevance before we can compal the discovery you seek.

( Then a special precise relevance, uhan you offer

them into evidence.
.

Is that right.

MR.CHARNO: That is correct.

CHAIRMAN RIGLER: Mr. Raynolds, did you wa:tt to maho

a ccament?

MR. REYNOLDS: Yes.

I got a call at noon today frca lir. Lanndala,

who advised me that the Court of Appeals has with respect

to this issue, indicated that it trill daler ruling of any of

the matters that are before then on the CID quection until

such time as this Board hac resolved ths question pending befort

it.

Aas I understand it, I think there io quite a bit

of difference,though. The icene before the Court of Appeal

centers on whether the disclosure by the Dcpartment of

Justice thus fr.r in the papers that have been filed,that is the

disclosure as to the material that is CID material was

improparly within the restrictions or limitctions of the

i
statute.

The question that is before this Ecard, which I view

as r. much different question, is uhother or not thie 2 card
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mm4 has the authority under the Antitrust -- civil Investigative,

Demand Statute to effectuato process, if you vill, or to

order these documents to be available for purpezoc in this

proceedint3

And that was the thrust of our filing which, cs I

recall it, went first tothe question of whethor this Board

under that statute, can even look at the docuraents for

relevance purposes, and only if an affirmatiava answer ic

given to that looking at the statute, then do wo get to

the question of whether the Departtiont hau r.at its burden

on the relevance standard for purpocos of ueing thocc

documents here in response to a dicacvery request which we

have argued is out of time,

end 25

.

9

9
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EAK:bwl CHAIRMAN RIGLIR: Did the District Court address

S26
~ the first quantion you posed?

MR. REYNOLDS: No, in did not.

(
MR. CHARNO: It did,tpOn crgument, ocmcuhat'

extensively.

MR.REYNOLDS: I was not at the argument. The

order does not reflectit. Khat vont en at the argument,

I do not know. The District Court did rot address the

question of whether this Board had authority endar tha

statute to order that those docrmentu -- to lock at

the documents for any purpoac or to order than available

in this proceeding.

',. Our position is one that basically roac3 in

the first instance on what we believe to be the reading

of the statute as not pernitting those documento to be

~

used in this cort of proceeding when cbtained in a civil

investigative demand and then 12 tha roard dicagress with
,

us on that point, we go to the relevancs question, becauce

of the untimeliness of the discovery request. Aa

Mr. Charno explained his pcsitlen, I have a hard time

understanding how the Department new is doing any morc thcn

subverting the whole purpoce or the statu' c by indirectly

asking this Board to get to the documenta he has a&nitted

the statute doesn't permit to ecm; into the proceeding

in any other way.
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ibw2 Mrt . CHAmio t That was the issue precisely

- determined by the District Ocurt, that the Department's

'

behavior was proper.

(' '
MR. REYNOLDS: As to disclosure thus far?

MR. CHARNO: And ca to sec'cing the nattar before
.

this Dcard.

'

MR. REYNOLDS: As to trhshhcr you could cook it in

~ ' the manner you had, so as not to have cc:r.inted discicaure

' that would violate the statutc, the District Court caid that

' element of discicsure was not contrary to whatovar tha

| statute said. It did not go furthOr and addrecs the questicn

of whether the statute would permit this Ecard to

independently examine the documants or to crder that the'

a

'
documents are availnble' for this precseding.

MR. SMITH: Docsn't the one subsume th c other?

* If there was no possibility of us daternining that ::: had

' a right to considor those docuants, then there would hava baan
i

' no justification for the D3partment of Justico doucribing

those documento to us.

MR. REYNOLDS: The Depe.ritrent took a different
,

view when it described the decur.ents to you at to uhat was

. available to this Board that had been obtained under the

civil investigative demand. The f act thnt the Eapa:.-tment.

construed the statuto in that way and descritcc in to them,

does not resolvo the question, and I think a coricus legal
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bw3
question that is becore the Baord.

I don't think the fact they described the.,

does resolve it.

I know that the petihica that went to the

District Courw was complaining dbout tha nenner in which that

description was made en the basis that that daccription j

- alone without anything more was violative of the utatute.

ES26 |

(
<

..
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127 nmi CHAIM1Ali RIGL2Rr Nould you endartake to
|
'

provide us with a copy at tha petitic.. fs Islief, the order

| of the Court, and the ic:ue; pending in the court of
|

I Appealz?

MR. R3YNOLDS: They arc alresd,*' on file.,

MR. Sb!ITH: Wo don't have the order of the Court.

CHAIRMAN RIGLER: We don' t have tho Order of the
.

Dietrich Court and the petition in the Court of Appenis.-

MR. CHARNO: I think the oral arger.cnt, if tre havo

e. copy of it, might be instructiva as to '.4 tat the Jufgo did

take into cccount.cnd what chargec,t::tre actually cado by the

Applicants. They amended their ploadingo upon ar;.a.:mant.

'CHAIRMAU RIGLZR: Ic that ccrrect, Mr. R ynclas?

MR. REYNOLDS: What was th t Inst stats.nent?
/

CHAIRMAN / RIGLER: He said during th-a course of

oral argument, Applicants amandcd their ploadinge for relief.

MR.CHARNO: Effect!.voly c: tended their pleadings.

MR. RERIOLDS: Es said effectively.,

I was
.

not at the argument. .I as here and I

have no problem with rompect to filings, ordera and

petitions. But I am handicapped if we are going to start
'

using the argumenta thoro.

CHAIRMAN RIGLER: I cm not sure heir inportant the

argument would be, but I am ruro interested in finding. ;.

out what the terms of the order trore and i; hat P.he relief
.

4

_ _ _ _ _ _ _ _ _ _ _ _ . . _ . _ . _
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granted was,
mm2

MR. REYNOLDS: I agree.

We can provide that to you.

( MR. SMITH: The Court of Appt_als is going to wait

until we decide if those documents ara otherwise appropriate

for use in our hearing, notwithstanding the Antitruct Civil

Procesa Act. Then the Court of Appeals would decide if

the Antiturst Civil Process Act would preclude their

use before us.

Is that your understanding of what vill happan?

They don't want to decido an iccue that in moet?

MR. REYNOLDS: That is not my underchanding.

CHAIRMAN RIGLER: Perhaps y9u can get whataver

order or instructions the court did issuo.

MR.REYNOLDS: The Court of Appeals is concerned

abcut a mootnesa question but I don't under tand it

to be the way you described it, Mr Smith.

I will say that I just get the word by

telephone that the Court of Appeals was going to wait. I

don't know any more than that. I can check.

CHAIRMAN RIGLER: Wo would li'<c to sco all cf

the relevant orders as we take this matter under consideration.

We will see cvoryone at 9:30 in the morning.

MR. STZVEN BERGER: I would like to get

clarification as to where va are going with tha documents,

- _ _ _ _ _ _ _ _ .
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mm3 and what is roing to ha the preceduro with regard to

tomorrCw morning.

Do I undcratend it that all of the other documents
( which have not been mcrked for identification, will not be

marked this week and vill be put off un':11 sometime in the

future, that will be put noide a: a day for docu::onts?

MR. CHARNO: Mr. Chairnan, it la the Lcpartasnt's

intention to antwer Mr. Berger, to bedin by noving in
,

the documents that have been prericualy identified, cnd then

moving forward wita the testicony. And if vio <;et brocks ins

ta'timony that are L ought about by having changcd curs

schedule around and we cay, tc begin the introduction

of documents at that point, so therc von't he any dead time

in the hearing.

MR. STEVEN DETsGER: ::f we aro going to hcvc 0.

witness tc=orrow, will the 24-heur rule prevail in regard to

the documents that the Departncet intenh to put in through
' that witness?

CHAIRMAN RIGLER: Yes. ,

We may have as many as two witnessen temorrou.

MR. CHAENO: In vicw of the actinatec of cross-

examination perceived, it seems unlikely. Plus the fact
,

that it may take como time to cet through the resolution on

the exhibits that have been introduced thuc far.
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'
mm4] CHAIRMMT RIGLER: All right.

9:30 tomorrow.

(whereupon, at 4:50 ,c.u., the henring in the

( above-entitled matter was raconced, to reuuns at 9:30 a.m.

on Tuesday, 10 February 1975.)
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