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bw I UNITED STATES OF A'fERICA
liUCLEAR REGULATORY COM1ISSIOM

f g
1________________________________________::,

3 :
*

. In the Matter of :
f

a : Cochaun Non.
TOLEDO ELISO!i COMPA 3Y and :

$ CLEVELAND ELECTRIC ILLU?tINI. TING CO. : 50-345A.
: 50-500A

6 (Davis-basse Nuclear Power Statica, a 50-501A
,

iUnits 1, 2 and 3) :

7 :
and :

0 :

CLEVI: LAND ELECTRIC ILLU'IINATING CO. :
9 et al. :

:
10 (Perry liuclear Powor Plant, : 50-440A

Units 1 and 2) : 50-441A i

|11 :,

_ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - |

}
12 j

13 First Floor Hearing 20cm
( 7915 Eastern Avenue

14 Silver Spring, Maryland

15 !!caday, February 23, 1976

13 11 earing in the above-entitled matter was
,

i7 reconvened, pursuant to adjournment, at 9 :30 a m. ,

IC DEFORE:

39
MR. DOUGLAS RIGLER, Chairman

20 MR. JOl!N FRYSItJ, !!a:nber (nct prosent)

21 !!R. IVAN SMITf!, fenber
ea
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.t'.. 2 !i gITusss: dip 2Cr glg r2DIItc': F.CCFO g 1
,

I :

3 Robert Hcrt (recalled) 3339 5160 5433 | |

(Con cd) i !
*

'

4

*
e 5

I.
|

7 '

6
. k

.

o .

.

10 EXHILITS FOR IDE g!FICATICU E! E'quEECE
__

11 DJ-314 (1900001) 5313

12
DJ-258 through 271 5336

*

13,

DJ 277 through 285 5333

DJ 283 tnrough 299 333g

15

Applicants 94(CEI) 5339 g" g ",n

16 ,(1tr. dated Oct. 21, ;

\ 1975 from Mr. Hausar -

17 to Mr. Hart.)
to 5392

' 10 Applicants 95 (CEI' 5341
Ltr dated Nov. 25, ,

19 1976 from Mr. Hart to'

Mr. Lansdale.)
20 .

Applicants 96 (CEI) =292.

534'
21 (ltr. dated Dec. 3,

1975 from Mr. Lansdala*
i

; 22 to Mr. Davis.)
(,

* 23 Applicants 97 (CEI) ;

(letter from Mr. Rudolph;

21 to Mr. Duvic, dated
Dacamber 29, 1975) 5344 5392 i i

'

! 25 |
i

<I
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1 IT 2 E!"i!3ITS : I'OR IDZCTIe'''r ' 'rn n12 01,UCC j,

i

3i Applicants 98(CEI) 5347 5394 '

I. (ltr. dated Dec. 5,1373, j.
'.

4 |I frca Mr. Pofok to !
Mr. Davidaon.) |

_

e a *

Applicants 99 (C32) ;

3 (Purchase Order No.
104-69267 of the

7 city of Clovaland) 5357 5'o~'"~
,

~
'..
i
I8 Applicants 100 (CCI) 5264 5393 .

(ltr. dato 1 June 27,-1972, !Oi with attache 6 memorandum, l
detad May 9, 1972,

i
10 from Mr. Woods to Mr. Roth.)

;

'

11 Applicanta 101(CEI) , It:r. .,, 5366
dated Sept. 6, 1972,

12 l' frodt Mr. Ncods td
I

Mr. Hewley, with attached.
..

13 I report, dated August 20, 1972)
,

i;
I

i
, ,

I-14 '
Applicants 102 (CEI) , 5332 5393 !

L (copy of preliminary official '

I_
3 statement) j
.. *

b
jj DJ-315 (012994) 5424 |
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documen .As the atts.chnent no C.' a, ani ce ucu]3 .o"e 77 J

in te ev2.cenc.t .. .
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? A. .u. .v. a' .-.>

1 8m
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Da airs.ady in avic.'ence.
,

v

7.".1. C .'Iz ."..v. o. -. ~.S .'. 9 .. .mn. tr. . .',1 + . : .c . . , ' . ,m,....-. T. . . . . . a" e. --"

of business, voulu like to attoast tc (k-lim :.a ice.:2 th.d ug
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our interrogatory answer: te allege:i in 19. . relue n;. to c e;. 2..
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r.> ; Newton ? alls.
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1 We fcund upon further imise::iqation tht.t, in fac.t ||
l'
'

( bwl 2[ the refusal ,as not i.) 1NS , but pcier ;c ::hct.
4

'L'

.r. .,. . 4 3., c .;. e n. ., a a . . . .;. o . .-. , s. .. ,. ,.. 3.-.a.; p. t,
,

y
: . . . s.m ... . . . . s . ...

!,
,. . 1

4 that we :r.ight anho an off ar c-2 proof ;:.th rarpact to this !'
.

:
1

i 5 witness, he. George W. Railm , F.-c-i-h - 2, cad .vith respaci: ji'

.

!
t

to one Departr. cat of Justic.6 Docwcant baaricit 100 W.l. !
i, a

-

t
J

i, ,
We would or 0cc2 to hrJa 4:. R ika tc; d ..'y L.: i vic .*0uld |

.

,

g submit the docunant.
. .

1
o

CI! AIRMAN RI3LER: Shc.ll - id 2 .t. 27 M.ctics i
g

I
10 Docurt.ent 1900331 as Depart: tent xtib:.:. 31: fer i&ntific.tien? '

\

I.t
Ul".N.0 dC C"7.;ii'. '|'*fGr Od tD Wai

*

1 **J=
Inrh2d ~? :hibit C.N1.* for ;I

. |

6

j ~')
2 - f.. .t.,.m. . .a 3 .4.10m C.1. c n . ,. .t . .af

.

14
, CIIAIIU4AN EIGLSR: 7. ant would be 01 thrctgh .:hnt ,
,

.

.,

i<.
$3*

,

nitab'or?'

l
. -
1 a,

j MR. CliARNO : I don't believe chet docum at bears i

17 '.
.

any further nur.bers.

is
i It is a 45-pccie : a;;rt. '. Althcegh 'On2 of the parac
t

, .
>

I 10
.

are oversized and probably result in nultiple page.: -- 47 ,ii
6

.

t
I 20 ' '

pages in the exhibit.
''' l '

We would c.ffer DJ-31c in thr has tiracrf of ::r. nai%e'

i.
..

22 to indicata in 19G4 th a City of M:::'., *:oc. 72.110 enp?cted a battar |
.

*
s' iM '!} ;

than average grcwth p-tantial in the futu: e c..d that cnc cf*

., s
'"- tha alternativos c:a.ilored bv the Cit"i in nr: s of bulk .ccwor,

.

s .. . I
## l supply, was purchaco of peuer from Chic Edi>.in Ocac,inef, cnd
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CHAIRMICT RIGL3R: Thuc fc.r, s:::cp- fer good cause
,

'
S4

| .- e' chown, th 3 20 ;rd has not g;n; to the tiin p s. lod prior to 1955 ,
g

~ ( sa i ,e

bwl '
for evidence of the aveate that coa.'c plcco. i-

i. .-
g+

! The onlv purpcze we h.m nad ihns fr: in cccing |
.

-

4 -

1
.

behind that date ia to find out uh ;t the a:ci;tinc situation-
:
s-

o | I.
I

'

was in 1965.
6

I gather thera is :.o dispute that in 10 33 3'
s-

i ,t
I

liewton Falls wac operating as an icolaind Ey:itc2.i

| g
.

Whether thera vera ref utale at scna pri ,r period,
,. 6J &

s '
is the type of argument that hcs no t bcan p sr::ittad into1 '

g

I evidence az of this time.'

! 1 ,i

Mr. Bergar, ther? 12 na dicputo on the pad of 1'
r 15 '.-

'

Ohio Edison that Newton Falic 4a.2 operatine' as an
,

lo,

i (
)

' isolated system in 1565, is that:27
14 * ,

j MR. STEVEN SERGER: Uct that I knc*: 01 cc this ;
.

l .,,o

'
,

time. :
16

I
CHAIRMAN RIGLER: Then, consistent uith our earlier

.
17 i

I

ruling,we will reject the ofier or prcor.
!

I

,8i

MR. CHIJRO: For clarification of the record, !,
, ,

1,. ,

,

:can we offer DJ-314 into evidence? !20
.

CHAIRMAN RIGLER: 'les, and it uill be rajccted
21

!on the grounds just stated.,*

2' :

I might nota chz. in vicu c M. Earger's $

( ;
23 .

, -
j statement that Chio Edison has been vnabic to find anyone ,
'

:..m *
, -

.' with knowledge of tha cvents act forth in cho rar:ard, <=d !

n- .

4.0 ?

?

i

I.

5

I i
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.
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bwl CHAIR!LMI .~'42R: tu . vill fajcat f rc:1 a'tr. lca cs ,;

4 r J.
4 4'

| Dutbars 253, 272, 27't, 276 nad 2'13, wi.:h-c* projndica to:

1oa 'nl the Desartment's ric.ht t2 attern.. n *:c reitr:.roctuco the'a as ,. , .

d .

conc v91ca er Replict... :a ' ccce !'rebuttal documents at th3 -

! (
1

5 1 4

and, again, uithout any Projn;Mcac thc.t they .211 be.

I ,
1 j'*

S ,! 2.cccotslo at that time 2ith?r. ,

,.

i
'1' -

h MR. P3 COLDS: I ner;t ch-joct to Pcctntant ?.77, Uhich ;
t

.'

Oh
4 the Deoartment has soucht to inbroduce under an efhr of 4

1 6

ft

9 p/ proof that cppoars en pages 5155 nad 5137 cf cha r'obruary 18th i
+

transcript and, basica.,.1v. , tn.as_ cxxcr or orc 0:_
i10 ; , _. .
.' v. .~ e 3 . ..n .

y}
.

!;
i11

il that this docur ont is co:ning in cs proof cc::ccraino : m uni-
9 t.

t. ;i '

4
a cina Thu: it

to h. cation and ccncertive e.c:icn cn/. arret.nsnt 2.

O was argued that, cbvional.y, CSI was inling i .th tt : Ci tyd

v
14 i ,

. | of Clevoland,
t

4

la ,d'

F Specifictily as to this document, the copertruct .

l'
.

1G 'i i -
! s~.ates that it is a docn:cnt soliciting from the COCO

'

1
.

:

g ,, , f,

* mambers sad cuplanation c:' ranscn c.r enpccition f reasenc3
,

!
1

1S |

| why the City of Cleveland should be excluded f.ca j
i

t19 |

p .rticipation when, if this '.s a natter solcly of intorast !

20 'l l.
;to CEI and to the City of Clevalcad, which cao inu.'.d thin:<i

; r-
.

21 '

a refusal by the City of Cleve' and eculd be cuch ae.
.

,

2:' '

j 1:olicitation, rould he ina 3r.i a.1 c.ad tnnacacurx1, ,

i.
1 t

*
.e.a ! :.

1 I pointad cut t.t the cind that tay racellectica.

i
:

as
I. T of thin document, and I *. ras going back cnd attcpto:1 to i i

t 1

!
2 :--

rafresh my recollection, rand I belic.n n.y rac;11actica is *

- ,

1

,',' l-,

: ; 1
<I.

,i l
1
i

i

,- - - - . - , , , - - _ _ . . . - .
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0

I cccurate, is that it wcs gansrated en the t;ncir, Of : ,

,

bw2
[ request initiated by the D partnent of Jucti c.:, 20:

,

>n, , te

4

A.pplict.nts' views or pesinient with rega.rd to tha atttar ;i

.a.
s e

[ that is discussed i... tha attach:d n,.racr.indt nad ct lance in*
,

.

N ,

'part, the attached moacria@ 4 compris,cd s. recponre by
-

o

Ao.Plicants to a sc. acific diccoer.r 5 rcevert of ':ho Do.nartT.ent '2 i
-

.

.o
of Justica, at an o arlicr ti:r.: in this croccading.

,

7 i.

(
; I think that based en the offa:: of proof, it would ,

i.- g
e ha improper to admit r.his docruent :,nto evif.ence, in ordar i

t *~

9 i

f

to e.stablich what the Departnc:nt cecks to h rie it i ;

10 t-
.

. astablish.
4

,

1i ;.

Ii M2, CHAE40: The Depart:.mt ::,uld li.':a to nota I'4, . -

; : s, .

6 I .-
i
( E3voi al things for the recor:L ?nat no tha r. chant thia ;

13 |

1 exhibit and other exhibita whi-h have not yat beun !'

. * . -
a

,
.

identified wars a respence no the Department's inquiry, !

: l a_ i i

they would be a resconse for or ne the q:.mr:ica 2&ing t- i
i.

, , .

Au ,

for an explanation of prior ctatements by the App..icanta. ,

i,- ;
sJ i
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I
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arl 1 The Applicaans ora on rccc d as indicating I
t
i

2. that mer.bership in CAP *:0, CAF00 typ , pcci 1.3 non i
e
s

3 appropriate for a .auni' '.pn .yct2n, cpecifi:r.llj the Cit.- !

I
'

4 of Cleveland, becaunc .sf ..egal barriers "hich have i
'

4

;
- S absolutely nothing to lo .iich th2 Applicnats, tad ct one i

.

6 point -- and I'm uncer :nin on the timing - the Iseparttert .i
'

. .

7 did ask for an caposit .cn cf the reaconc und.srl:,ing that !

8 position which had bea :. ta mn a nurbar c2 timos by tha
:
.

9 Applicant. I'

i
. .l

10 We note fur Wcr that CII'r, fact brief, I
f

j .1

11 page 7, indicatso that thera cra practical and icgal reacons '

<

12 that crohibit an Chic ven'$icialitu. frca c. ar':ici .atin- .!T v. .

t

,

i
13 in a pool such as CAPCo. :

t f
I

|

[4 CHAIRIAN RICLER: 5at ien't the St-f.cn on than j

15 to demonstrate that there are legal rez. conc rather thLn -

i, ,

gg the burden on the Dcpa:.ztment to shc:- the absence of any.

4

! Icgal impediments?le i
,

6

.E Ma. CHArso: I think that is clearly true. It >

I'm not sure that the .ssue is going to crina firc.'.y until19,

20 briafing.

,,1 CHAIRMAN RIC L2H If it doenn . arica, then I8

s
:

t

22 the Eoard would take the pocition .:.c they find it, |
' *

.
t

g namely that there ars .o legal impedime.nts. If Applicants j

I
contest that at some pc iat along the line, the burden. , , l i~

i
t.

would he on them to cata31ich the er.3ponderance of tha i- .
1=

g |

|
1

I. |
. . j
I

.!.,

- . . , . . . - . ,- ,- - -. - . ,
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I
i

5.*wN !
,

!
.

ar2 i ievidence that there arr. 1sgal impedimants.
. , . ..

!''
At thtt point tha :'cpart cr . .v;un :'22.1 attempt

>

. to ud Liza conc of thosa acaz.n.c:2c . ";igh : tou .=
~

,
c

) .

,

d }
seems to ma you era accunin.:: _. turd:n tha t ica ' yours !

I

~ N ,

, to a3SUMe.
I

- .

6 .

Morcover, tce tcplicanta 7:ay nyMr atte_r.nt to I
- . j

i i

7| introduce evidence to cu;ntort that particular reint.-

?

8 IMR. CETdiO: I'r. cfrcid tha fi at 2i2:0 wa noe thiai
(

s9 will be aftar the rc=o.:d is clonad, in bri.dina. in the !
,
.

,

10 proposed conclunions of i m.
I

i.
11 CHAIR'EH RIEER: 'Ihc ?.pplicaid:c will have to I

i

t.12 make that in their affir:r.ctivn ense if they in t .nd to I

!.13 have the Board constidc: c point of Chio 1:e a: a rc:.sen for '

t.14 denying me:nbarship in CAPCC,

15 Do .v.ou diccg. rec with that Mr. Reyncids?
?.

,

e

10 MR. RETSOLDS: 2 uculd say that I coald make it
'

t.17 in my closing brief just as appropriately as -- I will
!
i
e

10 not -- I don't knew at that . point ec:actly tha - how to i
!
.

19 approach the particular question; but in general terna, j
,

1

20 if the Applicanta arc to take c positien that u a natts: I
i
'
.

21 of lar, be it Ohio law or fadaral utst;ta or Ohio !

I

I
'

22 constitution or feda al constitution, c.cr.tatning cann0t -- ;

i .
the municipalities cr comebody clac 10 precluded, or are23

I

g precluded frco certain activity, that lagal r.rgum.cnt
i

| cculd be made in cicsing briofs '*iShcut firrt och:ritting j

.

25
i

'g i

;7 i

! !
*

!,

. .

I

I

|

., , . _ . _ _ . . . . _ _ . _ . . _ _ _ . . _ . . . _ . . - _ -
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1

.

1 anything as a tact metter t:) i n.a ec'.re. 2.n cas c.rr 2.rra ta.vc
. . . . -_.

.

e
- t: case.

i
.

t

3 aqe'. ;.* z-u. f T..r.?a P.J.sT.r]. ' .4 J. .a'. s..". .a . . (*.1 1,*,*'.*. A-4r3r.~a .4N e *. .ai-* r .u t.
*

t aw ..s . - -

~
a

4 on things becausa Enhibit 277 indi 2tcs chc.t na Applicante ;

i; 5 made their arguments vith racinct to Chio lau cr draftsd !;

J an opinion that th .t opinion is .2ha;;.d in cc:a ucys to
,

i
I7 suppcrt of conclusion Applicants vars scing to attcapt ,

i
i
t8 to argue. 1

- i' i
9 I think it trocl'! he highly ralc m.nt then to

*
4

| 10 uur considerations.

11 Mr. Smith rc.ainic me we might hava a ni::cd -

!
.

4

12 question of fact and law hare alco, which ic the entent '.
B

13 to which Applicants uere attcmpting to r'.-0.y en provicion:; of
,

i
14 Ohio law ac justification for their stand Uith respect to i

!

!

15 membership banofits in CH CO. I
,
f

i
16 In view of uhat you just said about Pryin;; tc '

^

17 argue this on final briefs, Z think that .:.t uculd nou !

18 appear to be the botter course cf action to par.uit this ;
I.

19 to come in at this time. i
i

i. t
4

'

20 MR. RZriOLDS: P.r. Chairnan, if I might, the ,i
i
.

21 point that I'm making is that what Yae D: par'aent hac jc
:
,

*

27 suggested, that this is prcof of aclicitaticn of views *

i
:

p.. .
of the Applicants, which solicitatica uculd be iznaterial :

,

t
and unnecessary but for the fact that Arolicants were

!.
. , ,

w -

i

., a- working together in como sort of corrr.'n Jccign which 'e +

.

1
;

4 ,

it *

, . _ . _ . _ . . _ . _ _ _ . _ _ _ . .__ _ _ , . - _ _ , . . . . . . , . _ . _ ..
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e.r 4 5331
.

I ( aimed at e::cluding the City fror. particip;.s.:n in " UCO . '

i
'>

.r. .. a, L. r.n n :u 4. u. .., , m. . ,
.s ..

< , .

....w..,.. w. . . , .- a - =. a . . . . .. .

3 offer of pr cf i: is inapprcp :J a tu. 1: crur a :1t2 nceur.*- ;-'

[.

4 is not one which ::1!
'

cider docun. int, -i.'.a covering--

t

I. 5 letter or the attachment. d.c not onc uhich encocats a i
--

L
4

6 solicitation of views for th u r. u' C. oc.'2 tnct the Departm2nt
;

7 vishes to ascribe to it. ;

I4

: I
8 I make the poi.nt basically b:enato :he

'

9 solicitation was at the prompting of the rep.ar tmen.: of .

.

10 Justica and it was by Mr. Charnoff, my pnrtner, which is

;
11 why I have direct kncaledga of it, 22:1 thereforc in

scens inc c.ro.crinta to na to intr:Eu::a dir doctr.ient to nrv. ..' 2. ii .

t

i.3 to show some affert to colic.'.: vis:7 : .6tch n:y che.%
-i

14 an opinion of the Ap01icanic that t :ay C.idn't otherwisc F::
t-

have. I
la

16 I understtnd r. !!mith's cc:c..cnt to be a ni:cd
,

question of fact and lau. I hava no difficulty. subjaat1,s
,

3 to what I hear, with concidering this mutter under I2

i
i :

11revised offer of proof, but I think ic is unfcir to the i
.

'
19

t
t

i Applicant, and it la inapprcpricco for tha capart:: ant to,

40.

.

: proceed by using this doeur.ont in erder to p.cov2 or try l-
.-

to prove no a fac: matter thc.t the 1:alicitation h+;ra 4-

t was
1 23 something that una bein- donc vitnout t'w Departmen;

-

i~,

.

knowing about it, ard a colicitttion that would hcre been 02A. '

. ir. material e.nd unnstesacry, ' cut for any rcacon other than $Zu
.

'

!I
t

II
>4
s i
&I
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I
the fact t'aac the 7.p.clican a 12r i .;;m.Q:w _ngrad in c=c.

'

-, |
anticonpatitive conduct.

.

?.
"

That f.1; ay ob-;eutic : le :.t
'

e i

"and ? |
1-.

$ '

.

e !! !
!

!

] $
i

3
.

I

s *

I
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O e
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e
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.
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I [
J ,t m.Ic*

| *. .-

..

i. .

p' If chora is a mined qtcstien c..' f act cr 1.w in thia
e
,

a .

r SE i |
'

*

:i ,. ..
4 ., e

i bwl i, crea, and it deac bacon ne muce.ry ::c g t into it 'v-

.i ,
:!

i 3 [i Applicants' af fin:u:.tive cces., m c:r. do tht, but I tni:& chat*

-

,

4 this de:tt. tant, if it is cert i.n? in c . .= im.';poracrad b:: cia ,
.

t

) , i
;

.

,.' u should come f n under an nc=rcto c.'9 : of orcef. t,, ..

- .

',
s

o

6 CHMm4mi ICOLER: Mr. Charna, to acnsidu: Mr. F.evr. olds '0i
i

e
! I,
f

. .-
c

| has a valid poin uith raapact to the offer of poof which,

re

i
e t:,

4
,

si

j you mada. [1 o
'-

i l.2

L

! O On the other hand, va centf.nce to be troubled by ii
|

r
+-

! 10 | the Applicants' caswar wish :: esp ect to their ability to ji

e
I-
I.

Il argtw the ae.plic:.bility o.? the Chic Cxstitutice na to g,
.-4

:'

12 ['.
membership in CA?CO, sinca thi3 dccun:nt on seat; that (i

-

:(
i

1
l

4 .s - t,:at op:,.n cn nny be more artcuntn:..vu ntm ca ;0 ct.w. e ,, , , .
. ..

,

|,
. ,..

l (
11 ( in soma ospects.

5 .

o
!,

l.i ,

15 . Do you we.nt to ravice your offar of t..r cf? h
,

,

i. ; ,
.,

I6 i MR. CHArdIO: Yea, sir.
,

.

j ;

Il
1 17 p The Departmant vould effer M-277 for i.dentificatien Li

.

f,
10 i to show the collective drafting cf a legal epi:.icn in .

.

$

1 support of rositicas previcualy taken bv cart:in of t*;e .ID *
-

)
l

.

20 ; Applicants and the drafting of that opinion to support j.

1 I-'

21 | a positica taken and, finc11y the relinnua of !.pplicants
.

. .

upon the Ohio Constitutions for c. br.sia fcr their rafusal E
I

i 22
,

.

o
i

- 23 ! to deal with the City cf Clevalend. (,

.!
.

24 j MR. P55'OT&S : I.ct me go to the appli cants' l

. .. ' o. .
! I Lcontinuing o'ojection Ucs the 1.:*.ct.25 i ;a

q. . i.
.-
I
|:'

', t,
-

4

, . , , .- _ . . , _ , , , . . , , . , _ _ , - , , _ _ _ _ . , . ., _ _ , _ , . . , . _ _ , , . . , . . , , _ , . -,-.,_,_.n., , , . , , . . , .,
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5123-A,

:

!

bw2
3 M:t. BUC:W.NN: D3 fora 'rcu g cn ., j c:; t ?.c

, ,
,

,

o t
cican up a typogrrphical crror, in. ZJ 277 of. prgh

-

3 ) 3 of the at:c6 wnt, th::ra is a reicra::.ct: to the 1951-

a
1

4 Constitution. Jc t in cceo eybod is rcedir.gt thic c:wyr
i-

- .

. 5 should be awcre that in the 1351 Constitv. tion of ?.lo, t%
i

j
-

'i * provision in question having henn in for u. ore than a
a i

.
.

t
*

7d.contur*y. !;

: i$ 1

! U1 Ci! AIR %N RIGLE2: ThczG you.
4

i 6

9 |IR. R2YNOLDS: I don't he.*7o cnf thing further on I

! to 277, ;
3
i e

J
s

| 81 j. CHAIRii;JT RIGIER: All righc, ':ha origin.d Offar !

| |'d ,j of prcof is rajected. I.

4
- nl e, Tn.e new c:for c, preer wa2.ch concen 5.n n:.. en c.:e

. .. .

3

i i

84 1.pplicants ' reliance cn the O' tic Constitution ie 3.c ipesle , -
.

ii

:

i and we vill d3for cur ruling to croat al. docu ata ::s a j15
a ,
' ; !

!| IG I,.i grouo.
)
i 17 !!n. R3YNOLD3: Cn Docurent 256, tharo is no
.

]
.

18 continuing cbjection.;
i
8

10 On 259, 270, 271 -- I'*a sorry, en 269, the i.

|,

20 ' contin *;.ining objection for all Applicante, but Cuqueana j
i

li Light Ceu.pany.
* +

| On 270 and 271, the c::o':inuing chje:cic.in en:'2;

'3 1| bohalf of all Applicants, but'

the Clevalcad Slactrical
i
1

- f4 Illuminating Company.-

25 CHAI RMAN. RIGLUR: Th? centintWwr thjectica
,4 ,

2
t

|t '
.

O:
f

:

- ___, __ ... _ _. ___ ,. . . _ _ . _ _ _ _ _ _ _ _ _ _ _ . _ . . _ . _ _ , _ . . _ . . . _ _ . - _
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1
+4

bw3 On behalf of cli App 11canta, but the clevaltad 2:.ect':icalI '

. .
' ' Illumine. ting Company. -

- i8 CH;JTJU.N IGGL 2: tw. snt ';. ming cb-;cetic: ia
;

.

.

. .

4 | overrulad, and ue vill adatic into ev..denc 2, 2.:~ throxyh

I.
* 3 1 271 at this ti=a.
-

I

Ch3 dGeF.E3nh3 IlOratGNOM 1CIN'3 dXX ,

'

7 v a. g.4.t.,. , . ,,. . r n r.. M. .. s, t. > . ,- }. fg .** ?

....%. .. e
j . ~ .

i
s

8 ide. tis.caticu, rura receivrd inu
.

O OV:.GenC A . if
**

<

.

10[ MR. BUCHW.'E!: I f y o u r F.O r.c.: piense, T 50a't ;
.

'

il maan to be difficult en thoza :hingo., but 27, i.3 s dupliccto'
1

I i
> e

l'
12 ,i of LV-191. 271 is a uplier.ta al D3 '92. ,

,4 #..

|
I would lihe to incu. ira' :s a c wh'r ,. since wa arc Ocn- ,'13

I |
! 12 fronted with this Irsuad cf papar ts i s i.: thc: .:s 2 a ;r.a';in ,

'

! li ! this more difficult th.:n it needs to bo, unlect tiers iu

|
, ...i,

.:
. .. .. ..

some cigns..icance in tte sacena ccon:m ni cac., 2.x ro, A t:; , ,
,

l ,i
i

!? 't would like to hncu whct it ic.
b
e

l' We have had tais bafo.ro. DJ-130 in uha s.r.,a
.
I

L' as 106. DJ-100 is the anme as 185. ,j

20 ! Unless sonething is cicimed for this r.nl-3iplicction, ; i

' '
21 I don't think we cught to do this.

.

22 MR. CH7CMO: The f ' ' 7t two 2cc.'ent chat Courcs.'.
:

23 i reforred to were introduced to Shu.i the lcentica in -

-
:

4 ?

24 Duquesne filos of docercats that war; cthamrica located;
'

|
<

2 ~) !.n Clavaland. Electricci Illuminating Ccr.prny 3 Jil30.'

:
.

Es8 j
i

li

- - ,, , . - _ - - . - . - - . _ .
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:
1

5 . ., 52

99<

i ' We had requeshad c stipul.ction 1:3th r..2 pact to:
erl

,, .

4 i these documen>.c --
< '

:

3 CHAIm!.M1 2.I". f 1.R: !7aat hind c2 oi:1pulo.tiera'
.

-
: i

| 4 Lm. CHM::D: .Vhey car:a fra:ia :-e files c *
'

. ' . .

. i
_ 5 Duquesne, and that an idancical cepy of 191, for

6 example, was obtained ir. the files.
J

l

7 We have been unabla to cecure euch a ctipulaticn.
1

0 If we can get, wa will me /o to strika our c.m c:Oicit
-i

9 to simplify the record.4

,

; 10 I will m .ke tha cc..tinuing objcatica with
L

11 rsspect to Docunent 277 on beha.lf c2 all Applicanta

12 other than the Cole.dc Edison Ccry.ny.
,

,

- - > - -
. 1 o. C U.. mf.p..e. 3 <_. .:,, . ..a .s , , . .i .4.

. a 1%, .:.i _,...t , . , ,.

. tv. .. s. . m . . -. . .: . . .
!

14: at least CEI is involved. ;

15 }m. EE'lNOLDft : All that ic ref1 sets en ito

) 16 face is that Don Hauser of CI:I ms.de a reqccat e.nd that '

17 Gerry Charnoff had come dicccccionc uith Mr..Las Hor 2:y

13 | and as a result Mr. Les Ucnry pre.perad a draft and
,

19 has circulated that draf t to cer~.ain parties. ;
i,
. ,

k

20 CHAIPS JI RIGLZ2: And that r. hose partiec in
.

a1 turn voted on that draf t.
1
' ,

22 MR. EZn'OI"S : I f.cn't seu anything on the face |
6

1

1

23 of this document or the attachmant to cuggest that all of*

i ,
.,

.

e4 the carties votad en this draft. I,,

: 1

! CHAIMIAN RICLER: If uc lock at 114733, we vill !25

.

.

t

t,-,
3. i

I.

-~? r M -+ - - - - w - - - -- .- - r 7 w
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I sea specifically that Mr. !!cu;er io voting on it an1 !
,

I i
j 9

-

replying to ?lr. Mcnry.-

b

.

ii
3 MR. EUCI2G.iTR: Ic :ht.t .2n c;:hibin can'.bar?, .

.

4 C 3 A IIV I' d L I G I.E R : 'that 1; included with:'.n 277, >

* 5 I believo. i'_

O MR. C?iAP2IC : I beliric that that docr-'..:nt was --
,

.

I '

7 that and subsequent docustanta vere nct c*= a or i

S identified.
> i

i

O MR. R2YNCLDE: That it th:- 0.ccununt I prof tsc a :

.

'

10 continuing objection to in c COntianing :".anner, rtuher
1 I

.

11 than the one that is new boiors ths Doerd. ,

:

12 i CHI.s2 MAN 2IGL'?2: Continue. !

.

13 MR. RE71?OL3E: On 270, 273, 230, 281, I

14 would make the continuing objtetica on behair of all
.

15 Applicants other than the Duquecne Light Cmpcay.

16 On 202, tt. era is no centi;uing objection
i ,

J

17 on behalf of any of the Applicants, i

!

I will maks ' n continting chjec-1S On 233, 204, 4 ,

!

19 tion on behalf of all Applicants Other th:n the i
;

e

20 Duquesnc Light Company.
.

I

21 285, no continuing objection. '

.

22 I believe 286 and 287 hava be3n withdrawn.
t

'

23 205, efe will mcho the cantinuing objec : ion-

,

,

24 on behalf of all Applicants other than tha Clovoland
.

IL
25 Electric Illuminating Ccmp.ny.

'

,

4

J ,

h i

i

. . . . _ _ . - _ . . _ _ _ . . _ _ _ _ . _ _ _ , . - , ,_
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1

- . ,

h[ . *-

I

j,' .

i
. C r,3 , s h ., c ,. , ;. i . . .? , ,. , .-) . , 2i s < l o L-
,

- * *
. _ . . ' . .. 1.c.

-

.v .. .
,

...i..., .-

*: o f 1.1.1 n' s,p.1. 4.w r n w'. . o * .k. .n. . t , . 2 .s . c. J n. .. ' .-O. 4 .- os. .+..y s p. .y ..-c. . m3 .--.m|
.

, .. a . . ..s .
.

.
. 3

- ,

. s

i, -
, -.,. .on e ,, . , .,.. a ; c. . . . . . . . , .: . . , . . 4. . . . .: ,, ., c-.3 .c #...,. , g.. . . . :...... .. ... . . . . - . . . .. .

.

*

tg c.e 1.,. eyu .,. .. a ., t .-', o . . . - '.- *. ' . - '^ - :." _ v"_' '. im. . m.._ . . . ~ ' _ . . . ' . ~ .^, " ' *- ..
;

I s

5 Illuminating Cc7pany. ;,

.

..

.....c.,. . , 2.,J. ., C.t.G s,.,7 o. .,2.>. -.w; is . ,. e. .. -, .y. . . ,., c . c ,,:. i
.4, j

e .L.~.,
-

O .

.aA 1.
.

.s
..

t.. ... v

.

some r u". ".u~.. 4.'. .'.'. c a'n ^. - 4. .''.V ". . .s ~ .'. ". , a '.* ' u' ' . '. ."..'*~h.~....:".'''s 'o~.7 .
. .

!

w'' E:cP.ibi'. 29 4. , ".. b. 4. c 'n . ".u" d u- . ~. .~- .. ^ .~. .~. . . ~ . " . . " '. u' .- 4. '. aa- '. .s.6.. J "
< - . , < -. . .

.

i
9 as an er.hibit last u Nk. i

10 l 3 ,. uc.,, ..ga;.e. .s... - m. 2 : , ,,.,.nm.....+.. . u.g. ..
,.

.
-. . - - . . . . - - . i..

.

!

1 ca.e *s om '-he "- i >' ~S - . ' M. : '' 1. w v> ' A.. v' "- - ''- '*
. * ~ - u a- - - = . c - -- - - A' r. ' i+ ~:-.' - ;

i
p- | Cemeanv. '

.
,

| ;
.

h c= . - .* . _. 4 g. .".J $. '
j..m.t. 2 4b P, ,. *:. .*.*..*,*.f.m

ga c3 .} -] a, -* t.3,o ; ,c. .. -. < . .
.
$

. b]. ...cv. . .cd," a' tr.a r. ' n, sc ' - ~.^ .m r".'. "* .4. ".. *1c.'..+.n^^..'.*..*."..".,+
. - .,>

.

i

15 Company, but at the precent tir.2 m .itill don'u
,

16 , knew who ib uac that prepar-d chat "ocut.:nt.
Iti. .g *| .ss ' a t h.'.t d, -'" '. ..~ , ". %.a c . . .+.. 4."..c .;.m. .:2'

'
.

i

objection uceld be applicacio to all of t.w. 5.pullecnte.,
.v

, n., other than the Clave' c.nd Electric Illumina ting Cor.nanv. !. .

20 on 2?5 through 290, the continai.m ebjection

n1 on behalf of all A.o.n'.icanta other the.a the CLr.m.i.and i
,

_

>

Electric Illuminating Company.- 9,
-~

d
As to Departnant of Ota ti.:e 25 i.::iin ^93, .3, 5,.;3 o|}

.
-.

'1.
,

!,u., 5, 7 and C, I would nd:e a aoi:arr.ba ch'e,: tic:. cn hahalf
. J

o.# all c.". * h. a_ .M. _o l .i. ~2.e s '_,a i . e . ' *. _ .~. .'.b 4. .'' .'. "'.- .'c.2 <. ev.4.d ,' .".~ ." *c,, m
. -. _ . .. ..

t.
.*
.

H.f

If
e

1

O *
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!I of this material which pralance tha .?19tm ^ - , '6B cut-

2 ogg poing, and 13 ry;3g3 13 . igg ug $3 2n gey,gggj,ng
3 that is of legitirato cencarn c.d his 2 crc d :1& rasp-set

.

*
? to the iscues and manztr in conir,vor.07.

,

|3 CHAIRMAN RIGL22: Lil right. f.10 continuing
.-

.
-

t6 objection is overruled ani: &a reTateneas -- ::r .
i

i
!

7 Hjelmfelt?
(
f8 HR. HJZL!f2ELT: I trantad te OpaO. to Er rer.0ta-
,.

,

9 ness question.
: +

|10 CHAI.VmM RIGLER: it is poing to i. a cri,2rrulod. <

11 MR. HJELil?tLO: Chon ! *. ten't bother.
12 CIIAILMAN 2IGLE2: The rauchence:3 :.bj action is

,

IO toverruled in this inshanco and f:::hibits 277 through 205 '

f

.

14 will be receivod into evidence, anC 233 thrcuah 299 will '
- i

15 he received in eviden=c. i

1G (DJ E::hibits 277 caxu 2SS, '

t

17 and DJ E::hibits 3") thru 2'?9, I
i
i

13 . . . . .

proviotic.i.y narner. 2c: .,

19 identificatic':, tarc received
,

4

4

20 in sviCenco.) I

.

I21 CHAIIDIAN RIGLER: Sihnt cra your plant now? e

.

!"

21 MR. CHARNO: Ua vill call I'r. Hart. |

t23 CHAIR:IAII ICGLER: 30 will tcho fiva rit.utas..
.

*

24 (Recess.) .'
!

and 9 2,

$

e

i

!

e
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S10 Whereupon, |
.

.

; RO52nr U."LC .

,

. i,uc , .

i
,

| 2 ( vna recalled cG c wir.nOsa -md, hr.'.-ia,t bean purious'3 y
.

duly suorn, was ey.anined cnci teati~ied furth+c r_c fo".lewo: j.

.4 .
i

,r.,
'

i HR. EUC11MMili: Mr. Chair.n:n, cay 2 g., forsord?'

*

g*

!

I i
CHAIP11Mi RIGIER: Yec. i

'

g
[<

i. v n,, a s- .: .s. . . - . , , , - . , (,cn )~ . - e. , ,
r v.t . . . . c. u . a.j

;

M MR. BUCUMK.G1:
i 8 t' i

! i
t

9| % If your Honor plena, ycu .cill raull et tha ;
,
'

| last sessien of croac . caninc. tic.n af hr. Hers,. va :: re |
10 '|

t
i

<
e

,
t1| introducing doctrcents prepar.st. cry to '2.0 crcr-ax:minatio'.. j

,i
!

'

The last one uns Applicants 3xhibi:. :33 (CCI) , * hich is a lottor j'

12

iof October 21, 1975, frc Mr. H.r-t c.o ?.r. Ecuter, on the
13 ,

i4
,

1 i
i subject of wheeling.g4
!

i
f

I now mark as Applicanta D.hibit ? !. (C31) , t- lettsr
33

of October 30, 1075, fron Mr. Ew.nar to :1- . Ha.rt., and j;3
,

d
4 _

; ., || ask you, Mr. Ilart, if y6u, in f act faccivec. tha: le.Eflir? !
.

: ;.
'

h.

. - ?! A. I believe I did.
"

.r ;
|

,
'

..
-

(The dccrment raferrsc tote .

.1 i
*

i vau man.ed imolicante 2:thibit*L t-
'; ;.,

e

x 4 (v::.I) for :.dantificction. )
i 21

. .
,

s

.I SY MR. SUCHiGNN: ;.

y .,
_ .

l

g Mr. Ilart, I recall the les tim I asked ycu if |g.
:-
.

you knew ct any coint in time how much :: cane we.: .,wed i
- -

32d ,

bY the Cit'Z of Cleveltal to the Illuminatinc. C c.T.: ra w ..

> c,-.

|

6

e

b

I

3i

- - --. . - . - - . - _ . . - - -- . ._- __ -



. . - . . . - - _ . = ..= : - --- :. - . : . . . -- : ...:.-.... .:=...---- :.:.: = .-- - -. ,

t.
,;

S34.0 .
,

.
.

bw2 ,

Dces the no:st to the Irat pcre.grc--h of this latter'

,
- refrssh your r collection, at ins.c t 12 to tha ctrtus of ;

| that account in Octci:sr 1975t
-

*
t

. ,

i

4 L Not, it dcasn't.
'

.
; . 5 Is there any reracn to dice.gres with tha c.s.sartion -

g
i

0
', , that the amount cwed at that tiec ucc ;6 rd.llicn?

7
A. Yes, there ia r.2.'scn ::o di.Ergreu eith that.

4 i',
As you notica -I. c:aen to r s.y, es you hrc t, the ',

,

9 whole total dellar atr.ount, tihabover it ra:,y be, there is a grece-
.

10 deal of that in dispute.
.1.
*

.l
'

A large part o;? th t has bosn r2aolval by the Court ;' ' O ,
t-

of Appeals by the District cf Colu; chia. |I'

: (

13 A. That is in accurnte. Thct A.cle r.n:ttor has acu
y" Esen referred back to the FTC. 2

15 0 About how muc's or ch t $3 r.illion in oc: char 1975,

I
16 would you say was in dispr.ts?

.i
t
- i

,

17h A. I couldn't givo you .ny accurate informaticn.
,

r

>:

IL I would say practically all of it :culd M in dir,pute. |i
:

!

I t'Es10 - .

t :.
'

|,20 .

I'
. 21 i 1

\

i|-
,

i i

..

J : |
- l

~ 23
i
i

25
t,

,

i

I

*
.

?

$$ .

-- ,. , . . . _ . - . . , _ ._ _ -. . - _ _ - - _, . - . . _ . - , -
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t
.204,- - ,

011 i

arl 1 Q All of Ir.e 4.nenicr. cua l :3y ac.e C'ty .2 tho

.-

Illuminating Cenpany .r:n in d i_sp-Ym?4

.
1

3 3 I ,.?. . w.4 i s. a.1. ? e . . .:- ..,,...,,p.u ..a..., a . .1 C: *t.g..-
..

t y .
*. *

n f. m,.n .2., .

- .

e

4 0 Practically. !

!
.

5 *
L' tc~. <.. u ~.. r. . . ~u~. v.. ~.. . L~ w~ - ^~.u~. iasO *u.4 C mu l .~:> O

"- -- n- - m. .e.. - . w.

-
.

I

6 he would be happy to ait Ccwn with y:r :::d rep:2acntetives
I

7 of Buckeye Po,rer and es% you to underta'c2 to crrange such a !
I

'

B meeting. Have you donc cc cince C ;tobu 20, 1.' 7 3?
.

!

O A I!c, air. }
4

10 MR. BUCH:.!.MHI: Mr. Ch?.irman, I rould like marked
,

i 11 for identification as up?licant's linhib.1.t 95 (C22) a letter .!
.

I
12 from Mr. Hart to Mr. Lans;dcle, dat:-d Sov;rGer 25, 1975,. ,

&

|ts and attachsd draf t prepocal, int 1:en.c cervi:2.

14 (ren 2._ u:._. c..,, ,n ..,: .. _ d. So
' se.. . . ....c s

!

15 nas r.arker: .;pplicant's

16 I:nhibit 95 (C21} - for

17 identification.? .

18 BY MR. BUCHIUJH:
,

19 0 Kr. I: art, you in fact serred that lachtr, did
4

1

20 You not?
'

21 ME DE VIN EEEGEE: :00. Cuchn2n3 parhaps
.
i

22 | We can uait until ue hn';0 had oppornuniuy to lack at this? j
i

23 MR BUCEMAln : Sur3. I o e >rry.
.

. .

i

Ze, TES WITJESS: Yes, I did.
,

.

8

9.5

'.'
I
e

b

.
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3 3Y MR. BUCHMANE: .

t
!
.

2 Q Did y0u in fce: prep r2 the fira, power achedule?
,
8

,

3 A It statst in the acuachnant ~. Ela?. I did, but :,

i= i
i4 I'm sure chore 3.ru porticas af it I f.id, but t?.ere arc
.

e

.
3 lots of it I didn't. -

*

t.
,

6 O Surely you had inpe.t frca the City:c concultant0? j
t

!
I

A The ::ajor pcrtica of itis would h xc hs n preparc *!~

.

t

i
E, by Bill Mayben. j

9 1 Q And I gathcx that lett r van n :li.urwi to Mr. I

10 Lansdale at a meeting; is thuc corrcet?

i
;1 A I'm trying to think. I did deliver one latter !

4

i
e

12 to him at a meeting. This could 500.cibl*/ ba it. !
>

,3 Q I think this is the one. '!hs nu::u latter will |
t

1y chow,
t
,

15 A Okay, I will ta%c your ucrd fcr it, then. '

I.
16 ' MR. M3LVIN SE2G2R: S::cuse me. Ety I inquire an i

17 to the source of the hant:ritten notes on the 1::argin of |
.

I

18 the -- on the firct page? I
3

I

gg MR. BUCHMMIN: Dtcod on niany years enperience, *

;
i
120 that is Mr. Lansdale's handuriting, and I don't -- or :

i.

!21 the handwriting. I'ra glad you caught 'che t.
,

3 I have markod an Applicant:n E:sibit 95 (CEI) !
t.
i!, a letter of December 3, 1975 frcm :ir. Lanciala t I4r. in#

.

!
. <

. Davis. e

a.. '
.,

l

5 r

\ 'I
\.

t. 1

}|
I

:.. i.
.

I

'O
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1

f

1 (The doc':r.nn: refsrrad to I

i
2 uaa ca.rkei Applicant's !

;

e- .
eo \ L, .. j e g ,J ,.A,2...-i w .: ,. o. ;,..& A . 6L. .

e i
1. '\ c

4 J ident4 74 -*'-40n.) !
!'

5 BY MR. SUCHMluiti: I.o
4 . .

.

!

6 Q Did ycu sce c c:>_av_ of thic lettor, Mr. Eart? i
,

!
.

7 A Yes, I did, cir. -

1. ,
-

6 Q And I note that Mr. Lansdale -- and I'r. !
t

I'

s paraphrasing -- reiterateo a cc=raitront of die

10 Illuminating Company to cgrce to uheel for the City Of
,

1

11 Clevaland provided only that the tihealing una fr r. c marhat i

12 equally open to CEI.

:

13 Do you remember that ccmaitment? I'

:
1

I~

14 ||
A I'm sorry, I can't find ic in he::.2, but if you i

I
,

15 stata it -- .

!
.

16 Q It is a third of ths ' ray dcun the accond " age, !|
,i

i,

i 17 t Lt . Hart. ||
;'

I'

1 w, A Arc vou cshino ma -- at 10 the qtc.ction?
, |1

..

i

!

19 Q Do you remer3cr that reprncentation being nada? |
ii

,

20 A Do I ramc=ber the representation being nic.do? ||
e

1

i
1

!

21 Q Yes. !I

22 A At the meeting?'

!

i

n Q Yes.. s
'

..

A I don't recall it..,4
i
'

Q In any avont, kcoping in mind your prior !._9a

!.

! !

I,

I i

.-. -_

-. - m
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t
,

i testimony here, the statement made by Mr. Lcncia.le I

4

2 in the c :hibit which ic unr'.ni D, plica.oi.'e E91ibit 9 5, j
i !

!3 '

do you finally naderstani thnt the Illuri:.:.cf. tr Ccngeni-
.

ID
4 was v." .' .' * na ~.o ~. f =u '.' !

' "A, fc.. v._.9. n. =".' - ~ " ' ~ '''~. .v o e m. ~."- '- . ,.. . .
.

..

6

|5 A No.o
- i ,

e :

., ..:.Ct3 a , t
-

ll... yv.n,.... . ,]., f;._ . .,,h _,.,nf -
. . .C 4. _ ,.0i. 2:h*:. %; ..;.... ..;. .. . : 6 ; g

,-
3pp.2c<.n, s ~s..n.s ~. o.< ( ,..u- . . ) <,. a .~ e r . .. m . .2. . m a,

.. c. - ..
.i . ,,, ~. ., .e_ .:. , w<i :m .. j

,,

8 to Mr. Davis of tho Cit.y cf Clovels:-d dat02 Dec:ra. hor 29, ;
. ,

:

9 1575. !
l :
t

to (The dcac:en re.?crred to t,

i

I'11 was mar.%ed applicc.nt's

w. .s. .< u .: .:..1., a .s ?.u. , . .. . o.,s- , .,a ,

:) 1, : e2 -:t:u 4..n. _. <. 4. ..,..-...s .

. .. . ,

4 i

BY ?>Jt. EUCH!Nii: i14
,. ,! t

15 0 Did you receive a copy of than letter,3ir. Harb? '

;
I I

1Gj A I believa I did. It nyJ on thcro I did, and
,

,.

'
s

17 I believa in fact I did. i
.
;

18 Q Attached to t''2t, JIr. Mr.rt, era the tr2nc.u.s- .

f.

19 sion servico -- a draft trancriccio.1 service cchedulo |
1

20 and a d~ aft firm power schedulo; ar. I ccn ct? i
1

21 A That's corr:ct. *

.

.n. Q Put in tem.c era ' ave been ucino. here, t':m
'

3 trancaission service sch2*.'.ule cover:; whcaling Cccc it not?^

,

.

24 It in the cama thing? '

.

25 A If your cuashic: is, in .:.t t'n. sene i.hing, I !
i,

i *
'

s

ii

a j

i i

. ..

2-- g , y - - , ,- -r .,-+.i--- m-y--.-.,*e- n- - c-
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t

1 think wa do usc the tenne syr.ong cicly. !
!

2 Q Mr. Hart, I tiu.:c.k ycu ute ri:? icd the 1snt tima
,

a

.
.

you were that the City. '> c a p ct'' ed :c the II.r:aintting !3
.
-

*

4| Company with respect to taces t.vo chedulcn on retruary |
!.
6-

5|
' 6, 1976. That in a fact, in it not?,

- :

6 }- A That's right.
.,

7 Q And tha partier cr; ctill :. ne Otiatien en
4

!

8e those two schedules. are they nc W
I ;

5 l A That'c right. !
i

|

10 Q St . Hart, you na5e .. 22crt:nca '.: 3 o Emr day I

to a 69 kV service renderni 9.a City b 7 the Illtrainating:... - ,

!
t

2 Company. Do you recall that? ;

i3 A Tris aada ref erence to it, that' r f..;ht .

.

ja , Q Mow, in fact, tha'. cervice was prcvidad in |

15 accordance with the Federal Power cc:miccion order of -

s

!
t

16 March 1972; is that correct?

i
A No, I don't belisve co, baccueo in Sie order, '.,s. t

i
i i

as we interpretod it, it ;.ae a ryn:cronor.s ccanection.i., -

.es ; ;
.

79 Q Was the service, cho 69, wheth..: it uric synchroncu:.
I

20 ' or nonsynchroncus, whatever it iras, i'- 'e a provided for in a i
i

!

21 March 1972 order of the ??C? !

- 1
'

A If you put that stipularict. in uhare, whether it
|

'

22

. a- was synchronous or nons''inchronous.

l'
| Q Am I correct?.,

iA !,
,

t

% A That is true.
26- ;

..k .'
,

. .

!i

'i !

,I a
,

1

|
|
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2
,
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9

|1 g. e.r.b.a 4u ds..s..v m A'T -mn <s
. . s,.~ ~ s .. g . s

,

, .

.O in l A'44. .h 1^,7 2 f.~ ., v: t'. ."w'".'1.,- F- ' .S. '.'.J',- c'.~.. ~..'1. <.. .v. .'a. ;*. . ..o.
*- - -

- , . 2 w ,. -

t

%.... , . .o l,y,n. :_. .-.,.a,, -e
2., A -

,.
u. t . u. ,. . , . ._ i. , , .

. . . .A . . . . . ,

,

,

=%. . m...-~i ce , .n...'.0 .o h_4 Q .v.w..s.,...>. a..7. m .,u s .. . . . .
-

.

r
.

5 certain construnbica s:: unicrta.';cn?. ,
-

6 A That is rc'.i understnnling,
f

e
!

7 Q Thera was cer.e ccastruction ta e n e.nd 3runken
,

-
i

S[ by the Illuminating Cew. pani' and scr.'s conntructica to be ;

.

t

i
t

s undertakcn by the City cf Clavaland; is 'f.a t cerrr..;t?
,

;

r
10 A Yes, that 's correct. i

i
1

fend 11 1j

4

4

1)-

1w <

1

14

j
Il
t
lc -

Iw f
.
I

17

,

13
>
i

D .Is
,

!
a

20

i

21 '
,

.

2.

- 2a.

24
.

p.

.

I
e

6

.

.
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l

?.nd the teorn to be d ne by the Illucinating Ccr.peny 'li G a
'

S12 1 ;

uas to bc paid fer by tha City of Clavalc.ad. ;.n it not? |
-

,

bwl r-

A That is correct, sir. )
4
- ,.

1.

.
-

| 0 Now do you recall when tr e Citv Cee.ncil enacted '
t -

1

-,
,

4 ,

.

any ordinance to provide for er,.y constructica by tho
3 ..

.

City of its cortion of that work? !-
o,. i

;

_ ' ' A. I lion't reme;;6er, s ncifically. Tha e:cct data, !
i 1

5

| I believe is in ene of :he exhibiva at. went d rough. .

8 I
i

g t'ould yc.u agre - with ma it t ock cha.~t e.bcut throa j
i.9

.

i
,

months to getting around to do that? ,
.

10 e,

i

A. If ycu will assert the fact, I : rill go alcng with
11

you. It is easy enough to chcck, I think.
|mau ,

t ,

,
-

i MR. BUCHM*eni: I havo m.rkcd no A7plictntd Es.ibit '

i
13 I

.
e

9 8 (CEI) , a letter of George,S. Pcfe,h, P-c-f-c-k, to |
1

'

Mr. David Davidcon of the Illuainating Conp:c:y, dated
1 u ,,

I December 5, 1973.
IG '

(The documnt relcersd to wr3 4

. ., I,

I'3

I: merked IOplicaat'; Unhibit-
6

It :f .i-

93 (CSI) for identific,e. tion.) .

c.
.

t

BY MR. SUCHFJu2.: |
'

I,'9.-
- -

.

| 4 You havs seen that letter haferc, hr.vc jou },

y
lie .

c,

,
not, Mr. Hart? :

~)L

1 No, cir. .
,

23 ,
.

~

G You have not?
,

24 :
'

A No, sir.

25 ,

I
i
- e

Y

| ..

11 .

_ _

" ?
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.a

!bv2
1

i G ic.o is Mr. Poich? ,|

2 A At " hat tiro he .c enginear for ;as divicica i

3.' of light and pcwcr. NOu 3 3 is enginaar fer de utility's

e . . . . -

4 engineering divls en.a

5 G I notice that racng otnce percons .10 tends
.

.

G copies of his lentar to tha chief cf 3drOcu cf Power c" the ,

7 Federal Pyaer Commission, or at laist so it chcus on this.
'.

t.

e would it be the custom of ?.nginners of the Ciuy cf Cle'ialand '

.
I to write to the IPC withcut clatring it through your offica9

f

I
;c at this point in tima?

,
_ 7;cason I' m etcr.oinc. hcre is becaucoA the only* c

i

in you are asking, ic it the cuatem. {
'

13 G Was it the custca?

g A I don't think cne latter mz.kes it tha custc.:.
t

p3 May I state, I don't hink it is unucual that he 'culd bc

: c, doing this. 4

,

4

i
1 '

17 ;j G Is Pc. Pofoh fcniliar with the -ttrior s

.s,

connactions betwcon the I''''"6 ating Cc.npeny and the Ci t'r;. 4 a
..

:e of Cleveland?
't
i

20 | A I would have to let him spea' to that. I really,

as I indicate to vout thic is the first time I hria asen-
c1 .

.

tis letter.- eo
-

G I notica It , Pofck cays that the Divicion --
. ca
.

24 sorry. That m.n ordinEncsuco pasced in Oct bar 1972

I. for the work to be done h.v ".he Citv. of-
.co

s

i
'

i
t

f
!!
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i

! ,'i

bw3 Clevalar.d. Decc that seso an ccm..ren_rinha dat: to ecu?'

s . ,.

:

2 ' ;

A. I indicated :o ycu earlit:r- .tir, I den : knew the .

-

I
- a i, answer, but it in in ao:aa cf tha pric tahibit:1. j;
- ,

it4
- *# f

j i I am I 'orring -- ncy I centirxc?

!

t '
5-

% I asked you if t!?at Cr.ta cetu: dad right to you,
i

G
'

A. My bo.9t ancwer ic , I don' t Enc'.?.
,

. 3 Do you knew whether I:r. Pofoj: is correct ia ; .
. . .

3 i !!
{ stating the.t tha City lot the contract for its ucrk in '

,

i i-9 i LMarch 1973?
. . '

4'

g

10 t

| A. That I don't kr.r..v, sir. {
..

t
'1 .

Wouldn't the c''.: tract hcyn had to go thrcugh tha
*

.
! G

'

,

I
f'

*2
; legal dcc.arnent? ','

,

.

- 13 A The centract c.:s Cinally cppro</ed uculd have. gens| '
i

I)through the legal dapartu tt; that in correct, cir.
.4* '

i

i

15Es12
t,

. ,3
.

4 t'

-

; ,< l
,e
,1
.

O /*
.<. i

t

s(
I* 4g

$
i.

q' '
t

-

6.O
*'O g

i v ,
i t.

)

1

t'

s ~

|

|

M f,
'

,-
.

e

O.u|.l

4

I

$4

We

U
*t

aq
, . ;

'e
id
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#13
1
I

arl 1 1 A But that doesn:t nean it cent thr0ngh me.

2 Q Did it go through yoh?

, -

3' A I don't halu27s it did, sir.
.

. .

4 Q Vno would it havo gone ^.hrough?

5 A Uc have dilderant peopla at differoa.t times-

6 that are assigned th:.: tnch of cpprovin7 contracta. b

7 Q And uhen a contract to do rork for the 69 kV i

e interconnection which he.d been litigated and wca 02111

9 under litigation with the ?ccrcl Pour Oct:2. scion went
.o

10 thre,.Wh, you didn't have anyth;ng to do win it? '
y

t

4.1 A Let's put it thi:3 Uay: I d0n't raa::elbcr it.
:
1

12 Q Who wousi have dona it in J.rc.* 1973, wculd you,

;3 kncw? .

i

g 14 A That I couldn't uzil ycu. That chtngcc.
'

,

t

15 What uo generally do is uhen we got a naw percon
;

16 in the offico, which chc.ngos frcn time to tico, and that

37 | new percon would then npp:cyc contracts.

|'
t3t. Q Do you have beforc vcu a conv of the Decart:r.entJ -- -

19 of Justice Exhibit 130?

I'

go t A Can you giv? cc a better identification?
.,1,.

,1
4

|

21 Q Mr. Kadukin to IIr. Howicy of Jar.uary 18, 1974.
'

,
.'
t

,

'

2 A Appe.rently I don't have that, sir. I have

- 23 January 15, but I don't believe. I have -!ncu got the--

24 documents you introduc2d the last time I was hcrc.

i gg Q Do you have a Ocpy of that enhibit hofere you
,I

i

I
P,

f

4 t

.

- -

, - ._ -- -. - . _ _ - , _ _ _ _ ~ ,. _ _ , _ _ ., ~
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1 ncw?

2 A Yes.

3
, Q This ;ecu did get c ecpy c2, did you not?
.

# A Yas, I did, sir.

_

5 Q And this is a lettar by 'c . 7:ndekia in
*

;

6 which he recites rens of the history of the EC :07 intercon- '

7 nection; correct?

a A yea, cir.

t

9 Q And do you haie any ream.a to dice. gree with,

10 for example, tha datoa and cuch liko that Mr. Nadukis putc .
i

,

li in that letter?
'

:

12 A No, sir.

13 Q And this chovu that ti:c: City did not acach an

14 ordinance to do its chcra of the 59 '.;V werk unnf.1 October

15 9, 1972, ccrrect?

1G MR. MIIfiIn 3ZT.GE,T: Objection. I think the

17 document would cpeak for itself ct the': point.

10 MR. BUChT?dPd: Chis witr.acc tectifid *,c delayed

19 this interconnection, if Your Honor pirlaa Here I have.
.

20 him six months do in the lino before the City gate cround'

.

21 to passing the ordinance in crier to d.o its share.
.

. .

22 I think I'm entitled to cross-esme.i .e on that.
.

'

,

t

4 t .. b . .4 de w * 45 .

I
24 '' question.

A

?.5
i

.t
.

.
g

il

- . .. . - . .-. . . . - . - .
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l
,

I (IClereupon, the reporter rend the

2, ; pending question, ..a rsquecteC.)
!
>

2 i CHAIREli F.IGLET.: Ccarrul;d.
.

.

4 BY !G. EUCH200:2!:

3
,

0 I ar2 correct on that, en I not, Mr. Hart?-

1

6( A I would hava t; cr.'; I don't know the answer
1

7 to that, and r cy I onpinin?
'

8 O No.

9 Mr. Eart, fir. Kadukis: lo-tcr with vhich you caid

|
10 ' a minute or two ago you did not dicagree as far ac dates

11 went, showc on its fc.ca, did it not, that the city did
,

12 not even award a contract for its 7 hare of the SS kV
.

interconnection for more than a yer.: aftcr tho Federal13 ,

i

14 Power Commission ordar, dccr it not?

15 A Ho.

t

16 { MR. M3LVIN 3 ERG 2R. Cbjtetien. I chink tha
4

1

. 17 document speaks for itself. The languaga is there.

tg We can all read it. Why does Mr. Eart hErra to intarpret
.

4

19 what it says?

! go CHAIPliAN RIGIER: Thic tins I agrca with ycu,

!
21 Mr. Serger. I will suctain that.

.

e2 |. - BY MR. BUCEG.tRT:
*

;
.

Q I notica Mr. Zudukia -- cid you hclp draft-
, c,
.

this letter?4s

A Yes, sir.
o.5.

,

1

.

8

4

. .
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.
i

1 Q I notica Mr. Kudukin tells ns that a purchase
I

-i
2 crder from the City of Cleveland is like c certified

3 .! check. My raccliection 12 that you race the cr.::a phrace

4 last week.

5 Is that indacd yotr phrase in this lottar?.

,

G A Yes, it ic, sir.

7 Q What is ycun understandicg of c certified

8 check, Mr. Hart?

9 A A certified check is one trharain thare are

10 funds that stand behind the chech, and the funf.c ramain

11 be ind the check until the check is cached.

12 Q Well, is it a check that has to be paid?

13 A The check may be cutstanding ind.afinite:.y, I

14 i suppose.

15 Q Now you testifisd last tima that a purchanc

16 order was issued to the IlluminatinJ Cc=pany for the Jerk

17 it was to do for the account of the City on the 69 kV

is interconnection. Do you rccall that testincny?

10 A Yes, sir.

20 Q And I conclude from these lettera that that

21 || purchase order was iscuc3 on August G , 1972.
.

22 You tastified --'

o- MR. MELVIN DE?.G2R: Which Ichte*:2 are veua -

24 referring to?

25 M.R. BUCF3 0nt: The onc ia front of hir..

.t

.1
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i MR. 3!ELVIN BL'AGER: Lautar, ani not latters.

2 MR. 5UCEIDOMa Tha letter of A . ~. Ofo.%

3! says the same thing.
.

~

4 BY MR. EUC2OlM:

5 0 You tsstifind. the last tina you va: a here.

1

6 with reference to the ptrahaco order that any time you

7 present this to the Cicy of Cloveleni, we will then pay

6 you. Do you recall th:t tastimony c.t page 4730?
.

9 A I believe I did,
i

10 Q Do you adharc to that tc0tinony? |

11 A That's corrtet. In the parlancc us une, that is

12 true.

13 Q Is the parl.ince you use different from that used

14 by anyone else in this respect? i

k

15 A Well, I don't knew. If you will go on --

16 Q Are you suggcsting to me that if a representativo
,

,\

17 of the Illuminating Cc:apeny had ccze in the nont day, '

to August 9, 1972, and pr.zsontsd t'itt purchase order, it uculd
:
1

19 have received $62,000? |
.

20 A What he wou.td have te do also is to chow that '

21 he has done something.
I

|*

22 Q Yes, he would have to shcw that to whom?

. 23 A You would hava % rhot.- -- wcll, i'irst of all, if |

|

g I may ctart in the procaca of what really happens here --
|

25 Q Please ene m ry p ection.

|

|
|
1

|

|



|
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I IWho would you have to shov you had done cone- !

2 thing?

3 A To an engineer in tha Civision of Light and
I

4I 4

-

Power.
l [

5I Q All you had to show uca that ycu had donc-

i
.

G
'

something cr you had dona what vac specified in the i

7 purchase order?

G A ' hat you had conformed to the purcha e crder, j
i

9 Q ''c engine.2r agrced, what would hs then do?.

10 A He would then take that cad probably presant it j
t

11 to his superior. }

12 |

-

i

Q And what would his superior then da' '

i13 A He would present it uo hic supericr. j
i

14 O Hcu many rungs do no go up the laddar?

15 h At this point you start to go laterally.
i
f

16 j Q Then what happens?
1

t.

17 ' A And then once you have gona latcrnlly one step, -'

la{ thea you go up the ladder one core stop. i
t

19 1: O 'fhere did you go laterally to? i,
!

t20 - A You go to the Division of Fisec1 Control. 'l
!1

21 Q What does the Bureau of Fiscal Contrcl have to do
!

!

i. ,

22 with it?.

!

!
,

23 A They would giv2 their approval to it. j,-
,

2a Q Then it goes up a stap tharo?
i
;,

i25 | A That's correct, cir. i,;
,

i - |
!

!3

$
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1 Q Then where deos it 90 ta? To ccmcbody who hcs

2 the cash bo::? i
,i

3 A Then it gcas to the OctT.ticaiener cf Accounts. and

'
1

- 4 the Com::issioner of Purchtces. '

$ Q And what do th0y do?
.

.

6 A They then give their cyproval also.
.

7 Q And when ue have the approval of thcoe tuo

s commissioners, where do wo go no:st?

'
g A Then there in a wccrant iccued.

,

10 Q A warrant 1.1 iscuad?

11 A Yes, sir.

12 Q A warrant is in cifcet n chech?

:

13 A That's correct. {
i

g Q This is what ycu liksn to the practics of

15 cashing a certified check?

;

A That's right. Thern cro funds thct stand behind16

it at all times. f17
!

gg j CEAIRMAN RIGLER: Suppose uhera in a disputa ;

I
'jg between the party performing the work and the engineering

20 department of the City with respect to the naturn of the

w rk being completed?21

* 21R. BUCID'IdRI: You certainly anticipated ny2., .

1
1

\ " " * 9"*8 "' #~ E9 #*23
.

CHAIRMAN RIGLER: Tnen I will lot you ack it.24

MR. BUCHMAIRI: 1:0, no. That ic virtually what I l3

i
i

" .I .'. l

-

- _ --
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1 was going to say.

2 i CHAIRTG RIGLZR: Can yea raspard to ti:at. {
.

3 que stion?
,

.

4 THE n:TNESS: t: it i: v,ith ani typt of ;

5 situation, thould Lnero :nppan to be a dicpute, than tha,

,

|6 whola process could be ctopped.

7 FR. BUCDI?l1N: I have .v.rksd for idonti'lic tion

8 as Applicant's E:chibit 99 (CEI) a decraant dated August 3,
.

9 1972 which can be idantified c3 Order :!o. 104--39167 of the

10 City of Cleveland.

11 (The doc' rant r.Ifw:rac to

12 wcc rcrhed hpplic?.nt's
:

13 2::hibit 90 (CTI) , for

1 41 identification.)

15 BY MR. BUCHF.AIE!:

16 Q Mr. Hart, thic is the purchase order no have

i

17 been talking about, isn't it?

18 A I will t?ke your ::ard for it that it is. I
'

jg don't know for a fact that it is, but I v4'' - e e ; otu-

20 word for it.

21 -O I direct your ettention to the Depart: tent of
.

22 Justico E::hibit 1E0, which is the lett=r of Mr. Nudukin

dated January 18, 1974, in the ne:ct to the last line on. . ,

w
.

21 the first page it cays:

1

"On Aucuct 8, 1972, the city inaut.d ?nrcraso25 -

}
,

} ,

.

'

!

.t
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i Order No. 104-69257.''

2 Is there any ca2stien that r.ppl.icant's 0:hibii.

3 99 is that document that tracks with IC. Eudn :is ' latter?
.

4 A Okay, I will say I will taho your word for it.
*

5 I didn't see that there.
.

.

6 Q Is there any doubt that .his is the right

7 document, before I go into it? You caid you help d draft

8 Mr. Kudukis' letter.

9 A I will agree with your at tcarnha there, cir.

10 If you tell me this is tha purchase order. I will take
-

11 your word for it.
.

12 C H A I FJ iTdJ R I G L E 2 : He is not tciling 700, he is

13 asking you to look at another doccunt and ansace tne

14 question based on that.

15 'IHE WITNZ3S: Okay, sir.

16 CIIAIRIGN RIGLER: You are not being asked to

17 agree with anyone clce's asscrtion. You are being asked

i8 to give us your indeper. dent an0 war.

19 THE WIGJESS: The pro::>lem I have with this,

20 air, is that I'm not sure that I hc 23 scen this hofore.

21 BY MR. EUC2:*u's.9:
.

- 22 O Leaving aside the fact that the vitness

23 has testified that he received DJ 120, which daccribes
.

.

24 this, and on its face says a copy of it in attached, and

25 the fact he said he draftad it, I'm aching yct, do you have
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I ] any doubt that Applicant's Exhibit 95 is tha purchase
o
- order in question?

|
3 '

; A Do I have doubt? EO, I dcn't think I have any
.

. ,
.

4 doubt.
I
I

5 i
Q Then I cea you said in ancwcr to tha Chairain's

|
.

6 question if theretas a disacrem.cnt uhen the curchane
7 o der was strated through the payuen:: procaos -~ woll,
S you said there could be disagreement.

9 A Yes. IIowever, in this casa, there wcs no dis-

10 agreement.

11 Q Now tha f act of the mattar is thct ,ia pOrsca
12 at the City who is prasanced with a purchr.se orf.nr, for ;

.

?

13 example, for a hundred widgets has to at lecan b3 curc .that i

14 c hundred have been delivered, isn't that correct, Lsfore
i

15 he approves the purchase order?
|
i16 A That's correct.. Jir.

17 i O I notice that this particular perchaue crder
|'

,

'

| provides for labor and material as required ';n CCI13 '

13 Plant for 69 kV emergency tanpcrary electrical /.nterconnec-

20 tion. '

-
.

Would you say thct such a description might21

t

22 leave quite a bit of room for intsrpratation bc::reen'

(
23 ongineura?,

.

44 ! A Not in this particular ccaa, I dor. ' t., cir.

23 Q As required doesn't seem broad to ycu?

i

i i;
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1 A No, air, becatre here trc are under nn orler of
i
,

s2. the FPC and thers van vtry littis,rcom to diangree. I

l
.

r3 CHAIR'W1 LIU'E?.; 3 nit a : .incte, i'r. Unrt. '

.

. s,

4{ You told us carli2: with respect to EPC cedora relating to* -

5 $3 million that therc '.us schatantial ground 50: dia- |
. .
.

6 agreement and tha fact thz.t there uns en F?C order didn't

I7 allov you to irmadiately narrc all poin.ts of didfarcnce, t
.

8 THE !?IT2iESS: Sir, if I Inc.y cnait -- h:r G

i
'

9 they arc asking for something phycically to bn dona. Tho

10 or.ner was an account cvad or owablo. Thic they are actually

11 saying join up hero, ptc; the::c tue bolts tenc.ther.,

12 As far en I isos concerited, thsrs cras really no
4 ,

'
13 reason to disagree hue.

I,

t' ;
I

(4 SY MR. EUCHI/nE: |

15 0 Mr. Bart, t'.is involved the cens':ruction of c-
.i
i

1G 69 kV lino for a littic. bit more than a r.ilo, did it not? I
i

17 A I'm not trying to be evasivo, but I just don't

is know.

19 O Are you suggesting that die 59.tV int zconnection

20 betwacn the City of Clcvoland and the Illuninuti.ng Ccapany

21 was comparable to pu ting two holt tegothtr?

'. 22 A No, no.;

i

i

23 O And in view of tbs relatianst..iys betunen the
a

1 ' Illuminating Comp.ny and the City of C.'.cVeland on or chout24

.x.. August 1972, would you, if you ucro .Ca recipient of
E

,

i

I

! t .

;

- - - , . - - - - - -
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1 this purchaca order, be -:cafi6ent tin: 'icu won..d rc::eive
1

-

t
'

2 that $62,000 prenptly?

3 A Any time I *.av.: a ptrein~,a criar of the City
.

I. ,

4 of Cleveland, I would be vary ccnficenc, yec, sir.

5 Q Going back,lir. IInrt, for .= n:I.:ent to Copart-,

6 ment of Justice 2::hibit 130 --

end 13 7

8

9

10

11

12

13

14

15

16

17

10

19

f
20 |

i
f

21 |
.

22*

23
.

.

24

25

l

. . .
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i
1S14 MR. S?ETII: Encuce me. !

.

&

t.;,

.vtl Even if thara hed b2en a cispu:2 d>orm; the work ;-
-

3 crder, and gcing back to y:tr ccrli2r seati:.my, Neuld tha
,

i-

!
* '

'a funds that ware encumbered co pay P.nia, rc ain cnc';zht.rc0.? ;
'

.

a
TiiE WITNESS : Zen, sir. The fua00 E E.1 e* *

- ,.
.

6 k there no raatter what happanc.
,

,

3 MR. S!CTH: Until any disputa is worhed Out? |
t
:

3 THE WITNESS: The fund.4 stay thera ut.til tho |
.

!

9 $62,000 is actually paid, unather th:.cc is a dirguta or not c i

10 dispute.
a,

"

II 't CHAIRMXi RICLE:1: Supporing the anginer concludeu
i

!

12 that the work wasn't dona cr that althcugh the purchasa i
i

e crder is for 100 vidgets, only 50 :tidgets icero in the bo):7 -3

i ,

14 THE WITNESS: '!h n ycu have cncunbared funds

13 thac st:y encumbered.

3 c;AIpng nIgn 2: Until what? ;.
,

i. ,
6 -

; THE WITHESS: Until you can go to - well,
.

'

I

IJ those funds, as long ac there is aa cutctanding purchese
, 1
' s

I' l order, are supposed to stay encuntered, until they woald
-

i
2'? present this back, and we would cene to cn agracnent that ,

.

i, t
n .

Ei only, say, 60,000 was here.
,

-

.

22 If they presented lees thtn 100 ridgei c.

!

23 CHAIreA11 RIGL3P.: Is th2re a pro;isica for '
.

24 cancelling a purchase order? :

23 THE WITNESS: In the chcrter of tha City cf ,

s

1

,

!

.-- . _
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bw2 1
.

Cleveland, there ic ne p;o risicn Scr c meal..inu a pur.chcao !,
.*
g -

i

order.-
,

!!
3 i. uSacs on .3.5 o- . , . . . . .m C.. .,.~_ ., a a, . .; .:. ; s . . .n. . ~

,_ . . , - u. . ,t .g< v. u -

. .

4 will romain appropriated im:ii 2=:x22:d, watil this citing
3 has been expensad, it scys thmr3..

- ,
?

6 CHAIRMAN PlGIE,R: Supposa che v:rk 2.s never

7 performed?
<i.,

o '
THE WITNESS: "'his is en c' ycur --

9 CHAIPJ1AN R'GL~:R: Suppose the project 4.c
> -'

4 et
$' I abandoned? i

il THE WITNESS: Thece funf. in th9ory sta cncumbersd.
i

I12 } then, sir. ;

I

13 i MR. EUCHM?Cni: 'Phere ic previcica for

14 ' ' decertification, is there not?

15 THE ITITS2SS : Not : n th2 City Chartar.

'3 3Y MR. BUCHFJGEi:.

i .
-

i? [! O Are you saying the city of Cleveland has nevar
..

o
U' decertified any funds?

'f , A. Not according to the City Chcrter.
a

20 ; l
. G I don't carc what' they did it acccrd!ng to.
! i
-

!j Are you saying they nevar- decertified fund:?
-

Ei
.

22 '|-

A. There is a provisica of nn ordinance which in

. -
23 t- questionable.

,

,

24 g Which would perrit; dcasrtificatien, woul- it not?
'

i -

25 .l A. Which would pornit decortific.stica.
i
*

.

,

8

i |,
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. .

Whct crdincnca?
.c

Q Frca tiue to tirte daring the preyr c; cn thi s -- |
-

3

,

Mr. Hart, to clear np the racard ca 2J-l'20 6. C =:U r_> .3,

t
4 .

1974, lette of Mr. Kudukia, da you hrza nny reaccr to

:)
,

disagree with ane. of the tacts assanted in that D.:ter? :
,

1
0,-

.

A No, I don't. 24 tC'.c fact:.: ar:: 1edC cut there, !

!
-
J

I have'no reason to disagroo .i;:.h it, j

8 I
G Now, Mr. Hart, from timn to tir.c the 5'ader,.1 ;

.

9
Pouer Commission ctaff im cat.igated the progr2cs of the i

10
69 kv interconnection, dic it not?

11 '
.1 I believe they did, i

,
.

!12 .

I G Parden? '

i
.

13 i

A I believe they did, air. '

'
1 "'' ~

MR. BUCH:'Riii: I have hcd marXcd fo:1 identification

.;
--

'" Exh.Dit 100(CSI,) sa undu:od latter f: m Mr. Wcada of

! !
! the Federal Pc>ter Cortatias:.on staff to Mr. Pott with

10

,-

4

+

vy ;!. En attached memorandu:s dated May C, 1972, haine c progrecs j
'

B

l .'[ r'
-

,
''

report on tha intarconnection .9.ich we hr/O Luca disOnacing.

:r
"

.

!j (The dcc'rient rafar red to i
1

I' -

!.o., was raarkaa .4no.y iccuts ,n. u., 2. t.
'o. - . . ,

t

2' |100(CEI) f or if ra:t..fice. icn.
- | |

",, ' ;
.

CHAIR'-1Ati CCLSil: This la 1007
'

I

!

O^
G HR. BUCEIINEi: Yes, sir. The co'ici lato:-r |

~
.

1

2/' i

; nay bo dated June 27, 19'i3. j
' s

3r I is.J 1. .

I
t; :
!

!! e'
I

.

.
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!
394 BY MR. BUCIIMANM:'

,

,

G Mr. Ilare, hela "cu sean this repern Oe ?c.ra? !..) :-

1
!A No, sir. lq
;
.

.

G You have not, iim.re vou cunre rhet .:aNrts of ,

4
- -

.i~
.

this kind were being rand.erci in ccnnecti:n "ich cha 60 kv

.

interconnection?
6

1

A No, sir. ;
,,

e
d

G liho would have recalved ocpias of thir?
8

'

.!

A It states in th's in:::t pr.ge, I cae hera Mr. U. D.
9,

I

| Hinchee.

I

Since tnis was before it.y time it would ha2 gonc'

11

to him.
9L

4 Ic this before your ti"n at tne Ciuj 1rc.7
13,

.

depa rtt .ent? !

11 !

A That is correct, cir. j

15

MR. BUCHMAIT.i: 'I hcVe hr1 unrk.2d for J.dantification j

iG|
i
'

. as Ac.olicants 101(CEI) a letter frera Mr., Wceds to j
, .

li t-

!
Mr. Eculey dated Sept enher 6, 1972, c.nd an uttach24 rcport

j!i ';
1

on the G9 kv emerc.auev interconnectier. o dnted _xcust 7.3o i.. -
>

. c.

1972.
'

20

{The docuran'- -'* ed 'm
f

E.1
n

'. vec na-Med .:pplic:z.P.c

22
2nhibit IdI(CI) ?or

.o o-v.

~

identificaticra. )
24

.
25 '

l
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'

1 BY MR. BUCHMANII: . :
i

bwS
2 C D6es the I:tmo cituanica ch::cin hera? Did ycu |

f

i
5

3 see that before? .

t
'

t

4 A No, sir, I have no: scan this 59fers. !
,

i
'

i
'

5 G I presuma you ucra unnvara of thces roccrds?-

.

i.

6 A That is correct, sir. ;
3

'

7 g When if ever, Mr. Ecrt, ucc the 69 ::v :
i

'

a interrconnectica finally put into servica?

s A I wculd say probably around July of 1974. I
:

10 could be wrong cn that. That is tha host of ny thiin.ing.

11 G Now, Mr. Hart, do you know 29prc::frataly whnt

amounts the Illuminating Curapany cl2i.ned v-sc duc :nd cuing |12

to it frcm the City of Claveland in Auguct 1972, or
,I13

!

14 thereabouts? I

i

15 A No, sir. I mantioned that ucs before my time. t

[G G Have you made any effort to leck at tha historical f
I

basis for thoso claims? |
;7

1

I I.
i A Thic wholo matter cano up in dispate i:t the

10

ic case that is pending -- thy two cases that are pending in
1

jtheCommonPleasCourtinCleveland.2c

And whatever was presented in evidenca ct that
I21

!
.

time I would have reascn to raview.22
f

23 G Mr- Eart, at thatpoint, the servica being
.

.

rendered by the Illuminating Company to the City was the24

load transfer service, was it not? i:2 are talking abcut ;

25

i
,

'- -
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.

1 before the 69 kv interconner'.icn.-

|

7
,

A. In tsuguct or scp':czt::: c: 7 C2; I believa you }
!

. are accurate, ci:. ;;

.
i,

4 G And would it bc fc.ir tc .ca;' that the balance ;

c cwing te the Illuzainating Cenany ad ubout thst :.ima ranged ,

.

- 1

6 freia $300- to SG00,000 a moanh cc cen;te.tly? i
i

i

7| A. If I may, sir, as of whar .ta tal.':cd ; bent thic, i

;
'

e z.s of May 30, 1972, which 5.*na the con-cff point of what !
,

4

i
c call CEI Case Nunbcr 1 in the Cec:on Plect Court in ;
e g

to Cleveland, the ::ccunt undar dicpute there vac cround
.

t1 S547,000.

i ~ 0 And then after Mny 20, yeu continued co ren up ;12 j
f I

j3 bills under a-8.'ther schedu2.0, did you not, under n I?C i

i
$.

14 orderi
i
i

15 A. We would have continued to racoive cervice.
'

i

;e G' And you would hava cent!.nusd not to pr.y for it; |
!

37| isn't that correct?
.

; ,. I , L No, sir, I don't holievc that is accure.te. .

x , i

!
'

;- il G Would you deny that in August of 1972, tha i

i.
.

!o

li approximate balance cwing th2 Illu.aina'cing Company for i20
9,
1

,

;; ' : servico rendered cubcoquent to May 30, 1972, was up around |
|

I'. a,. , $350,000?-

Ia
t

| a. You want -- you want to repeat thct? jg j
<

.
|

.

c~, G Would you deny that for carcica subr,cquent to

May 30, 1972, by August 1973, tha Illuminating Camp e.y |?..e,
.

,.

!i

I '

-

..
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claimed a balance from the City in tha apprenine-:0 smountbw7 ;

2 of $350,000?

A I would not deny that tha Illed.nating Cc:upt.ny3
i
-

clai: sed a balance of that :cuch. |
.

4
1

5 O That is why I put: the worda in t!n....
,

'

.

Mr. IIart, you told us 1 cat time 'chet br. fore you |
s

.

I
and Mr. Whiting draftad lutter ?.o the Illuminnting Corguny .

7

g ' . asking for membership in C2.PCO, that you had contioned cr
|

3

'

discussed the matter with 60 Mayor and that aftar you wroto |9 -

.

'

the letter you told hir you liad cent ths letter. i
10

Do I roughly paraphrace ycir Scatimony?
11 ;'

o

A I believe you do, cir. |j ., s-

J

G The City' of Clavuland han a ecuncil in addition |13
i

to the roayor, does it no::7 i
, . + ,
.

t
'

A That is correct.
15

| G The Councilhas 33 members?;g

A That is corroct.p- ,

|
.

; O The mayor of the City of Cl3? eland prasuaably |.,
io a

l
,

is Repablican, is he not? |g
i

A That is correct.
20

4 The Council consists of 31 der:ccrt.tc c.nd two ;.

c1
1
'*

republicann?
22.

A. That is correct
23

| |-

MR. lELVIH BERGC2: ifhet is the relevt.ncy of'

2:.
li

l this? .

25 . ! l

[ t <

4

I
i

,, !
a i

,

1
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bw8
1

MR. SUCHI3till: I think it is ebvicus in chinge ;

'. o-

that involve this much mon y, that the Cc:ncil 02 the ,

,

3
- City of Cleveland gets involvad.

4|
|

I am going to ash who c2 tha Cculac: i ho calked'

s .
.

.
- to., .

!

G '

MR. SMITH: Ara you vaiving Mcarr-?cnning;an?
7

MR. BUCHMIJHI: No, sir. j

6
CHAIRMIdi RICLER: I? you are going to as!; chcut'

9 the City's representatica to that Council in the acnce of the
10 executiva branch approaching the legi.rlative branch of the
11 City of Cleveland, that is what ycu are gcing to he doing.
12

!MR. BUCIU!ANH: Those proliminarr c_unctiona are
- ,

I
13

simply to indicate to the panel that in the circenatanc0a 4

,

'W of the City of Clevoland, one cannot assurca thct becauso ;
I

#

the Administration wishes sottathing, it vill pasa through

16
the political process. | ;i

I

I'm simply trying to find out ;5 hofora doce ! .|*'' I
t. ,

|*+
,n .,

demands were made to enter into relationships thuc would t I
'1
*

W i
'' cost hundreds of milliens of dollarc, if rcquast or eny |

,

|;
i 1'

I
)20 ;

inforamtion was given to the City Council about it. I

i

21 I don't see where that waives 11 corr-Pennington
.

*

22
at all.

! |
I23

MR. MELVUI DERGER: I *:.hink if this is ullcwed, ;~

|24 we should be allowed to inquire into CEI accroachbw anv -

25 iof the City Counciinian.
!,

!
.

!
. i

i
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bw9 GMMIAN RIGLER: That cartainl' would bacr eni
.

!
2 the chances of success of aar cuc'. progren..

If you are goinry to cd isci22 i-lic City's 1chbying3
.

4 f the Council to achieve : hair cbjectivec, then it r,ce:as

e,a to me it raices the qu3stica of CEI approcch to thicat .
i,

*
.

Ithose objectives.
G

7

8

ES 4
9

10

11

12

13

14 |
2

!

15

16

17

1

i '.

| r.
I

20
'

21

.

.

1.

.

s

25



.7, . ... . ~ . . . . . . . . . . - . . . . . .. -.

5371

915

arl 1 HR. SUCFIHAMU: You ?.icunderatand. A ., .7 ' n

loebed 2 not' concerned with whether'they lobbieG
i
1

3 City Council. I'm only trying to find out uhether I: hat br:nc2.
.

4 of city government was cor.culted.

5 Two, I don't kric.I ho.i we ccn < Jet into Achbying-

6 The City Council in the City just us much ac t'le Mayor is.

7 CHAIIUiAN RIGLEL: Is tharc not an a;;ecutiva

8 branch, legislativo brcnct relatienchip?

9 MR. BUCHMA!E: Sure, but tha Mayor ic no :.;cra

10 the City than the City Council is.

11 MR. SMITH: rou cro simply tryinct to chou

12 that it is a cumbersome precedura.

13 !!R. BUC!HG1Di: I'm trying to ahc;7 that the

14 request to join CAPCO was frivolous. They novnr vant to j

15 the people in power in thc City to find out if they rare

16 interested in it.

17 CHAIPJIAN RICLCR: You just now conc?#.cd that the

gg Mayor is as much a part of the Ciuy r.: the Councilm2n.

gg It is the Mayor's office through tha legal department that

20 was trying to explore membarchip in C1.P30,

21 MR. DUCIIMA!RI: It in the City Council that would
,

22 have to appropriata the r.oney. I uculd like to cce if in
*

\

23 all these years they have been fiddling around on this,
.

.

y they ever mentioned it to anybody ovar there.

MR. HJEI EELT: This isn't my uitnaus, but I25

:
s

. - - _ _
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1 certainly think the City is involv2d in chic topic of con ~

2 versation with respect no the pocaible Ucerr--Pennington

3 waiver.
.

4 I suggest particularly in virt of Mr. Euchnann's

5 statements that unless the City rant to City Council and
.

.

6 City Council had considered it, ther.a discuccions were

7 frivolous and if that is going to be So line they cre

8 taking, then I think that CEI approachec which attanpt

0 to influence the City Council as opposed to entry into

10 CAPCO becomes relevant.

11 We haven't ht.d discovery on that, but I think

12 that opens the door to iiscovery and cur cresc-enamination

13 and possibly bringing in witnsaces on thoco icecca.

14 MR BUCEG.NII: Is there a suggestion herc

15 thats the executive branch of government hac a Y'irst AT.and-

16 ment right which is applicable in this thing?

17 All I'm asking, and this goes nothing to what

tg they did -- as far as w: know, they didn't concult th=,
'

19 and that would be the answer I uculd like to get.

20 CHAIPEAN RIGIER: But the raccon you aro

21 pursuing this line is to find out what the reaction of

*

22 the City Council would So to a propocal that the Cit"a
\

23 make the financial cc=mitmente necausary no obtain membar-
.

'

ship in the CAPCC pool; is that correct?24

MR. LUCEIANN: That is part of it. Moh--
to
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1 precisely.

2 CHAIRMAU RIGLEE. Let*3 stay with that pnrt of

3 it.

f
4 It scens te no ineccap;bly it cpan the door

1
5 to the question cf what oth r f actors wore brcught to

.

.

6, bear on the City Council and hcw a'fective they ::culd have '

7 been in influencing its decision. ,

a

8 MR. BUC.TU M . I muct resputfully cinagrso

9 to Your Honor on that. Is thct v0ur ruling? ' Are ycu auc-

10 taining the objectica to thi:3 en ther. ground?

11 I guess tharc isn't an objection.

12 CHAIRMAN RICLER: Ucil, thcro ic un objection,

13 as I understand it, based on tlw 2c.ct ths.t 10 hria

g indicated that ua would not let parties adverce to

15 Applicants explore CEI's conversationa and contacts with

10 ; the legislative branch.
t

17 We may overrule the objection, but if wa do

;g that, that may open the door, cc ,re ace it, as a result

99 of Applicant's doing, cnd parmit either discovery or

20 inquiry into this sane c.rea by the other partiec.

21 It is not going to be a one-way street.

* ,, MR. BUCHMAN'ci: Is that your rulir.g?
. --

23 You used the word "may. " If that is ycur

ruling, I may have to except it.-

24

CimiRMAN EIGLE!!: Che objection in ovarruled.25

I
i

i
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1 MR. BUCUMAITN: Jo I understand fror. Your

2 Honor's ruling that if I pursuo thi lina of inquiry,

3 it is the ruling of the Board that we have unival the
.

4 Noerr-Pennington censideration?

5 CHAIREV; RIGLE2: That wculd cone up in specific
,

.

6 circumstancas, and I suppoze ct ycur peril va vill not announg e
1

7 advance rulings. We have givan you a preliminary considera-

6 tion that would come into play.

0 (Recess.)

10 MR. BUCH31Y'N: If Your Boncr plOcto with all

11 respect, I don't wish to renrgue when ycttr panel han

12 already ruled, but it necm3 to ma, and I thcaght it had hocn

13 developed in earlier cross-examinatica, at leact to my ;
i

14 satisfaction and not necessarily to any'ocy else'c, thatc

15 there wara serious questions raised as to the boca fiden of

16 some of these requects for various kinds of cervice and

17 participation mado by the City of Clevoland to the ;

10 Illuminating Company and relicd upon by the Justice

19 Department in their direct casa.

20 It is extremely difficult, indend 'impcacible,

21 I represent to you, for ce to make any meaningful decision

'

22 as to how to proceed with crona-examination without a.

23 ruling from the Board an to whether this line of
4
.

24 inquiry which I suggest is simply intended to show, and of

25 course I don't know what the answers cf the witnecc are
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1 going to be -- but intcadcd to .shcw thnt tharo tras, there

2 really never was bons f idt requests frcra the City.

3 I find it impo:cible tc decido how to go
.

forward on that au to whether that ruling as going to be a4

5 waiver to the Noerr-Pennington defence .?.pplicable to our
.

.

6 dealings with the City Council.

7 CHAIRMAN RICLE.": Let ma interrupt.

6 The Board explcred ito thoughts with respect

9 to Noerr-Peanington on thc record.

10 MR. BUCHHANK. I was hora during that. I'm

11 fully aware of the Eoard's pocitien.

[2 CHAIRMAN RIGLER: Apparently not, becauce you

13 indicated we had held that Necrr-Pennington applics.

u We indicated we had rasorvations abcut its

33 applicability in a licghsing procesding' generally, but

16 we sustained Noerr-Pennington obj ectionc up to a point.

17 We did with recocct to Justice Enhibit 276,

;g | the letter to Senator Pr.storc. Uoncthsiccc I think you

19 overatated the cace.

20 We have not mada a ruling that noerr-Pennington

21 is applicable to licensing procacdings, fully
*

22 applicable..

23 MR. BUCHMANN: I thought Your !ioncr'c rcrarkc a
e
'

few minutes ago had gons .fartnerthan that. It una to that24

I had reference.45-

|
'

! :
f ,

! l

|
<

. ._ __I
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:

1 In any event, let'a cscune uhtre in a di.;put: '
4

2' as to the applicchility c5 c.c doctriro. Ac x2ing ua scy |
t

3[: i
be able to percus.de you ic is applical. lo, I do not uich to

I i.

I

4* be confronted with a finding that 2.5 is applie:bla, but

5 you have vaived it.

6 CHAIKGN RICI,E3: We have givsn you cubstantial

7 guidance with rei;pect to ihat car ruling uould be. !?2

8 will not make anticipatory rulings.

!

9 IG . BUC2ZGM??: Mr y I licvc the record reflect
'

10 an exception to the Par.ul'c refcaal to give an a ruling

11 at this time?

12 CHAIMIAN RIGLE."t: CGrtainly.
I
'

13 MR. SMITII: My mazery of thq t ancerict van
e

14 i that the Chairman was t.rying to inquira of yce what prohlams

15 might arise if you would. proceed, and you persintod in ,

i
!

16 getting a firm ruling frcn the Chairaan. t

17 You effectively foreclosed any furthrc

discussion. Nou you are unhappy uith that reculh.13 ,
,
6

gg MR. DUCHMAlm: I rem 'y don't understand what

20 you mean, Mr. Satith.

.

MR. SMITH: 'rhen va vill rely rpcta the trcn:cript.21
.

MR. EUCILIA; :!: In view of that, if Your Ecnor |
* n

t
t

Please, I will proceed to anoth= area. j23.

BY MR. BUCHPIUM:24

O Mr. IIrrt, voc vill reac2her Ocme tactimony the. 'so

t
i

6
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'
last time you were here on the cuhject of whether or not

o- in one of its offars to so'.1 pcucr to the Ci ;y cf Cleveland.
,

I3
.

the Illuminating Compan:' via attempting to exorcice i

# control over the prices wh 1.ch the Municipal Plant would
0 charge its customers.,

6
I paraphraset. 1:, but do you remember that

I subject?
,

8 A Yas, sir.

9 Q ! helieve yot tastified that tha Illuminnting

10 Company would dictate ti e :ost to the Cunicipal Light
11 Plant. Do you recall ti n t~/

12 A I believe I c o. 'len , cir, I do recall it.

13 Q Now the -- I wit h you wculd hypothesiz2 a,

id situation for me where the City 02 Cleveland got its poacr
15 in part from the Illumir ating Company, and in part fron

i
1G its own generation.

17 That is not an unreasonabic hypothesic, is it? ?

i
!;C A No, sir.

ID Q The cost to t1e City of Cleveland of pouer
20 purchased from the IllumLnating Corapany would be reculated

21 by the Federal Power Com aission, would it not?
.

22 A If we were -- as ue are r:ceiving it at the
-

23 precent time, it is unde s:hedula -- I forget what the.
.

24 number of the schedule 12. -

25 Q It is an FFC sch 2dulo?

I

!
;
.

,-
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1 A It is an FPC cchedulo, that's correct, sir.

2 O The cost to the Municipal Light Picnt of

3 the power which it generates in Ocmo;hing r.iore or lenc
.

4 within its own control, is it not?

5 A Your statement was mora cr loca, cnd that is
,

6 true , yes, sir,

7 Q Coal prices may go up and you can't control them,

8 but in any event, you choco uhat thinga to run and how much

s you want to run them, and things of that sort, do you not?

10 A Yes, sir.

11 0 The Illuminating Company can't dic tate those

12 costs, can it?

13 A No, sir.

14 O New if I recall, and I'm not attempting to

15 quote, that offer asked that the City agree not to' sell

16 electricity at below cost. Am I roughly correct?

17 A That's correct, cir.

18 Q And the correspondence already in evidance

19 chows that you -- and by you, I mean the City -- ebj ected

20 to that proviso; correct?

21 A That's correct, sir.

'. 22 O If that request had boon in the form of asking

23 that the City fix its electric ratec co :ac to provido
.

'

24 sufficient revenues to pay all of its e::panncs of opera-

tion and maintenance, all other cbligationc and indebttdness |25

,
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1 payable by the Municipal Light Plant and debt cervica

2 charges, would you have fcund that a ccra ccceptable

3 limitation?
.

4 MR. MELVIN BERGER: Could I have the quection

5 repeated, pleaso?,

6 (Whereupon the reporter read the

7 pending question, as requected.)

B IHE WITNESS: Sir, you are asking me to get into

e a question of what is cost and most of the discussion on

10 that day, December 13, 1973, I believo it was, was conducted

11 by Mr. Goldberg, who is very familiar with the practica

12 and policies of the FPC as to wha't coct wac.

13 I personally didn't understand it all.

14 BY MR. EUCHIW DT:

15 0 Here today would you agrce with n:e if you hcd

10 consented to fixed rates so that youpaid all expances

;7 of operation and maintenance, debt service and all other

10 obligations payable by Municipal Light, you would havo

19 in effect agreed not to sell below cost?

20 A I will have to cay I don't kncit the answer to

21 that, sir.

.

'

22 Q What item of cest, as you undcrctand it,

23 would you find that I have left cut?
.

.

gg A Sir, I do not understand the technical ccaning

of the word "coct.",Su

!
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1 prolininary official ctatement for $9.3 nillion City of

3 Cleveland temporary mortgaga re enue i m 6c.

3 (The document refe r:d to

4|. vac marhed A'plicant'c;

5 Erhibit 102 (C.3I) , for*

6 identification.)

7 BY MR. BUCHMANN:

6 O Mr. Hart, do you have a ecpy?

A Yes, sir. I was just handed one.g

10 0 This in the document we dine.ust:cd the laat tina

jg you were here, is it not, which wo enll the prospectus?

A That's correct.12

O This is the one that has your name on the cover?13

!
A That's correct.g

0 I meet your attendon to page 15.15

'"" ~~* *16

MR. BUCHMANN: The pencilled marks are in larga

measure mine, and Mr. Hauser's, and are to be ignored.g

MR. MELVIN BERGER: There are trritten notationsg

in the margin. I assume the same is truc vith respact toto
,,

those.
.

MR. BUCBMANN: Yes, sir.-

If they are troublesome to anybcdy, I will try
.

to substitute a clean copy.

MR. MELVIN BE16 2: Thcre 10 no need -lor a clean
25 .

l .

t
b
4
18
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*

copy. I just wanted to know thecource of the mar?:c.

2 BY MR. '"SUCH!! ANN:

3 Q Mr. Hart, directing your attention to tha
.

4 third paragraph on page 15, that doccrihcs the covenant

5 to which I have just referred, does it not?
.

6 A I believe it is. The statement that you havo

7 made, I believe, is in the indenture. If this is part.

!

8| of the indenture, that wculd be a truc statement.
f

9 0 That indenture covenant ic still in effect, is

10 it not?

11 A The indenturo covencnt ic still in effect, yea,

12 sir.

13 CHAIRMAN RIGLER: Is that paragraph supposcd to be

y red-lined?

15 MR. BUCEMANN: Yes, cir.

13 CHAIRMAN RIGLER: It isn't. Is thic doctnaent

;7 red-lined?

gg MR. BUCHMANN: No, sir, not yet. Uc juct had it

19 duplicated because the ones I was going to uca had problenc

20 with it.

21 CHAIRMAN RIGLER: I would appreciato it if you
.

22 would red-line the Board's documents and other parties .-

as well during the noon reccou.
13|

..
, ,

24 MR. BUCICIANII: Yes, sir.i

25

o .
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3 SY MR. BUCIDIAEU:

2 Q Mr. Scrt, again redcrring to that cov0nant

3 in the indenture and the indenture, do ycu correctly

'

4 understand that you cannot distinguich between that covenant

5 and the request that you not cell electricity at lecc than
.

.

6 cost?

7 A I can distinguich it, sir.

! g O Go ahead and toll me hou it le different?

A What is different is, as you knov -- I didn't9

10 mean to say that. There has boon a suit in the Federal

33
District Court on just the iacue you are rait ing there, and

the City was successful and the tructee has not dce.und it --
'

12

' ndicato to us that thare is a breach here.seen fit to i13

Q I'm not suggesting, LIr. Hart, that there is c74

breach. All I'm trying to suggest toyou ic -- all I'm
15

trying to ask you is why you should find it on bohcif of the
16

City to be distressing to be asked not to sell electricityg

below cost when you already are subject to this covenant.;g

That is the only thing I'm asking.;g

MR. HJILMFELT: I object in that the c is nono,,

showing that the provisions of the covenant cre in any
21

*
way the same as the suggestion that electricity not be sold7,

for leDs than cost.
3

.

O MR. BUCIIMANN: That is uhat I'm trying to ask him.

25

|
,

4
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1 more elaboration on the witness' ancwer with respect to

2 what the incues were and what wr.a decided in the suit

3 with respect to the covenant referred to hero on page 15,
.

4 Exhibit 102.

5 THE WITNESS: If I may, cir, there in a suit
.

6 brought in the Federal District Court. It was a class action

7 by one James Nolan on behalf of all consumers of power

8 from Cleveland Electric Illuminating Company who contended

9 that because he lived in the City of Cicveland and bccause

10 heSaa receiving power from CEI on the one hand, and uas pay-

11 ing taxes to t~9 City of Cleveland on the other hand, that he

12 was in offdci. subsidizing the Cleveland Municipal Light

13 System, and that the City of Cleveland was in effect

14 selling electricity below cost because it was being

15 subsidized by him as a taxpayer.

16 I moved to dicmiss the action on various grounds,

17 basically of which the entire sui', ' ras politically
1

;g motivated and the Court agreed with me.

19 CHAIRMAN RIGLER: Well, we will ignore any

20 evidence with respect to the mo%ivation of the suit for

21 the moment. I'm concentrating on the question of the

.

22 allegations with . respect to cales below cost. That is-

23 the only relevant consideration at this moment.
|

,i
|

24 MR. REYNOLDS: Mr. Chairman, cculd I move to |

|

25 strike that last portion of hin annuar which did relata

|

1
.

t
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1 to his underctanding of the r:otivation?

2 CHAIRMAN RIGLER: It vill he cf,rce::.

3 But I want you to continue yo r ancuor w S1
.

4 respect to the allegations in the cuit relating to salos be? cti

5 cost.
.

6

end 15 7

8

9

10

11

12

13

14

15

16

17

18

19

20

21
A

'

22

23
s.

24

25

1
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S15 1 THE WITNESS: This was bacically what ha was i
I

i

'u l 2 saying. It has been a year er a ,w e and n hall ainca tha ,

i

3 case was dismisned. |
i

, t

a That is basically what the cult wan abo ut .: jI

, t
.

5 We were selling electricity belev coat, 2r.d ha, a:: a ,

8

I
'

3, taxpayer, was subsidizing us,

I
i

- I
/ Ql AI R'4AN RIGI.ER: Did I underctand that r.he City'

,

!, :
,

3 ii of Cleveland took the position that chey '.mre not makint 1
.

9 ,j anles below cost?

10 THE WITUESS: That is correct cir,
!
;

ti ! QIAIRMAN RIGI,ER: Was any finding one uav cr another
i !

|
12 h made with respect to that contention 7

il

,z ! THE WITNESS: No. ai r ., P.sme. der thi.e is a
- t

U

0> class action and there are certain requiraments that have tc !f .4 i
' t

t

i: ,, he met.
'

s
-

. '
4 Ia '' This was part of the rc scon that the cece uns

h
' dinnissed. ;., :

.
i

l

.
CH AI RMAN RIGLER: Was this particular ccventnt i

.

!i
- ti set forth in the coraplaint in that actioni

_

THE WITNESS: I do not rer. ember this Opocific |,

1 I

covenant as set forth right there . However, thia uhole2 ', j
n .

o I . .3 '' prospectus was, as I remer.bor, ett'.tcr attached to or was.

l'
I t73 h subject to review by the court, because that was one of the
p |-

I'

I, reasons that the bonds did not sell, was because that.e_ ~.

'l
!

S suit was pendinc or was filed i:::codiately thercaf ter, when the3r, u
11 i
s i
|| i

n f

!\
'

il

L
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sale was going to take placa.
1

bw2 MR. BUCIUWIN: I cove to strike tha%
2 .

CHAIRMAN RIGLER: Uc'will stri.ta that pcrtion of

3
. the anuwer relating to any reascas why the bend.c did not

4
<

sell.
1

5
,

MR. BUCHMAUN: Are you fin:'.shed?
6

CHAIEMAN RIGLER: Yes.
7

MR. BUCHMNIN: Can I have an cnsucr to my qucation
0 I

which was still pending? !

9
BY MR. BUCHMMIN:

10

4 Mr. Hart, why, in vicu of r.hc c;;istence of this
11

covenant as stated or paraphraced cn page 15 of mchibit 120,
12

'why', in view of the e::istence of that covennnt, woro you
13 4

troubled by a request that you not sail at retail corvice
14

below cost?
15 ;

I
A. You have tre at a disadvantage, boc nuse you

16

are asking me what cost is and I really don't knew'

17

what cost is.
i i.'

G Did I understand you to just testify that in this
10

i

j litigation brought by Mr. Noland, the City took the position
it was not selling below cost?

21

A. TFat is correct, cir.*

.

22 ,

O What do you mean by "cest" in that onawcr?
23.

A. That if we were solling below cost, that the bond'

24
trustee would have indicated that there was a dofault, and

25
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.

bw3 1 my conversations with the bond trustee had indicated

2 he did not think we wara in default.

3 G So far as you are concarned, cost ic,whether
-

4 or not you are selling bolcu coct in to ha dotarmined by

5 the bond trustee? i
- i
'

i
6 A Yes, sir. i

7 G Is he as e:tpart in cost matterc a:3 ic

8 Mr. Goldberg?

9 A I don' t kncu, sir. I have had many discuccicn3

10 with him about this, though,

11 G Who is the bond trustee?

12 A The bond trustee is the Union Cctacree Sank, ;

13 and I have talked with their outside councel.

14 0 Who did you talk to at .the Union Coramerce Dank?

15 A When I spoke, I was speaking specifically through ;

16 , their outside counsel.

17 g G Mr. Hart, just one or two other quecticas; you
!!

..; |I recall the correspondence that you had with Mr. Copper of

ic Indiana and Michigan?
i

ao |''A That is correct, sir.

21 G I'm looking at DJ-178, wh.' ch is ycur .

*

22 AGtter to Mr. Copper of October ly, 1975, and then Mr. Copper.

t.

23 teroto you back on October 31 under t.he numbers DJ-183.
.

24 You call the general tonor of thoco letters?

25 A Yes, sir.

i

i
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bw4 I
t

1 i
i g I notice Mr. Copper eaya if you hava further i
!

E questions or require additicnal infor:rtien, do not h*csi2cte

3 to call or write.
h'

4' Did you aver cell or writo him . gain?
g
.

5 3. No, sir. !
-

|

6| G We discussed the pcuer frcm PT,SS* thn last tir.c

7 you vers hera.

S1 A. Yes, sir.
t I
* i

.

9 4 The quest $on as to the apprcpriat pcrtica to
.

10 receive the 30 raegawatta of power frcm N2.TJ is an icaue
I

11{ still'pending before the Federal pcwcr Comissien; is it

12 l not?
i

13 A. ."that issue is before the Federal PcWr Ccamissicn, |,

,

I14 yes.
i
r
i

15 g- And there are other pocple besides Chio entities I

f
:3 ' trying to get that power?

.

|

f
17

.
A. Tnat it' correct, sir.

fg
i"

IU MR, EUCHEVRI: Could I have a mcracnt to confer,
I10 ,, Mr. Rigler?

k!
20 !! CHAIRMAN RIGISR: Yes. ^

[
21 . MR. BUCRMANN: Your Honcr, I have nothing further,

*
l*

22 y and I move the introduction of Applicants Exhibita 9-; through
-
.

7.3 102
.

.

24 MR. MELVIN BERGER: Mr. Chairs:.n, tra tould chj ect

25 .* to the admission of 94 thrcugh 97 on the ground that these
N,
r

a i

.-
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i
'

1 go to cattlemant negotiat.cas. i
'

l

i

2|| We wotid object to nGuicnion cf 93,100 cad 101 as ,

$ |,

[
boing unsponsorad e:chibits and rich ragard to 100 and 101, i

;. .

a we would object that they arc beim; innroduccc as encpencot.~c .

i

5 e:dlibits, since it appears they chould have been introducad ,,

- ;

'
6 through Mr. Hinchos.

I

7 He is listed as being a participrnt in ths 20 tings
i
i

6 noted on the last pcge of each of those t*;o documents and,.
'

.

g fi they had been introduced at that tir e, it ecu!.d have given

jo us opportunity to allow Mr. iiinclua no c:.cz, ant en thoca |

11 | documants. |
t
i
'

12 In additica if thev a.m. beine.r offarad on Ie -

4

13 | unsponsored basis, we would request offsra of p ccf for j
!
l

44, 97, 98, 100 and 101. !i ,

1 I

MR. DUCHIGNN: Do I understrnd there in nol o- .
'

i. l ebjection to 94 and 957 |
*

02

i..

I CHAIR!CN RIGLER: Thera chjections to 94 cad 95. '
. - .

|a
. .

,

, "i They are subject to objectica in '-hat thoy related j,

i.

to attlements. i.-

s-
. t
i
- 8,

m0 MR. BUCm mNN: 94, 95, 96, 97 do not rol.ite3
,

;

21 to settlemant, if your Ho;2or ploace. Sd is a letter frca j,

'

:
1 1

*

22 - MI* Hart to Mr. Hauser, tre. con through the whole business i
'

l

u, of lettors wa have gone into befora donling with Suckeye. |..

*
i-

_.

95 is from Mr. Hart and relates to fi n purcr. !, . .
n,

3 I ihas nothing to do with settlement ncgetinzions uitweien tht+ |
. !
*

I
i
!

'
t

| |

|

|
|
|
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arl 1 97 transmita a wheal schedule and fire power

7 2, schedule. Those thir.g3 a~a unf or nc.gotiaticn ' nit

3 they are not part cf a cattlar.cn: hr.5::en us er anyone else
.

I 4 and the City of Cleveland,
i

3 I don't knca where the Lepartment of Juutice !
.

6 gets the idea they are.

7 i MR MELVIM B2RGER: Upon :ir. SucMann's
I

a repr+centation, we will withdrer our objection to those
'

9 four exhibits.

to CHAIPJCdi RIGLER: All right, *;c will receivo intoi< .

1 evidence at this him9 Applicant's E':hibitu 94 through 97.: i3

,' 19 (AP'alicant ' 0 Thibits 94 i'

|'

thru 97 (C'J':) , provicualy j
'

; 33
i

i i
markcd for identification, j.

! 14 ,
4.

!
~

i,

were received in evidence.)
} gg
4

.
MR. BUC5UUm: I have lo';t trac'. to the'

16
.L

objections, if Your Honor please.1,
:

CHAIRMAN RIGI.ER: Go hcVo receivcd Acolicant'a8 --i,

| 94 through 97..g:
.,

! We will receiva into svidence Applicantic29

Exhibit 99.
; g
,

: ,.

(Applicant'c 2xhibit 99~, 22
J *
' n

i (CEI) , oravi3usly marked-

3.3
-

.

, .

,

. ; for identification, was
9.4 ,

I

( ! rec iv d in evidence.)2-
:

4
e

i
s

a

. _ . - _ _ - ._,
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cr2 i

f i

.!
i

N.
i ,] M*t. SUCadim: Uas tiara cbjecnion to 05? i

11
f

2 [' CHAI.':h1MI 2IGLI'R: I hava .2 nc M uica dare unc. !/

i

|
'

3'i MR. EC07.hi_LITil: I dian ' h cc.tch ?hnt the objeJ--
-

.

' 4I tion was. It is a 13ttar frc= 'chu City of CIT. eland to
|,,

5
'n us.- You may recall it.a tou c1: mony or ;Ir. E;rb an -- |,

i
-

,

'
C CHAI2 NAM RIGLE2: 3373 your c 'annt:s for aJ

7 minut.a. ,

I

s Ne will admit at this time App.'.icant's I:nhibit

9 No. 102.
,

4

[Q (3.ppliccnt ' , 'T.711 Sit 102.

11 (CEI), previoucly narhed
!

.;

.. . i

12 for leenta...;1 cam.cne vac ;

t.

13 IGeciVE". in 37idancO.) j

!i4. CHAIR:GH RIGLER: Nc37 it ia accronriate for i-.

! !
'

t

15 'I
Applicants to address the objections rith re : pact to 90, 4

I
-

t

5. 6 . , 100 and 101, which as I understcnd it ic dah .ic.r 2:e
, . ,

. i

i i

17 || unsponsored enhibits and beyond the area cf inculedge of :

p !

pg this partjeular witneas. ,

,

i

MR. HJrGUT.LT: I vonld like to join in tha jjg ,

I I

e.0 objections to Exhibit 101 and 102 for ths renconc stated I..

}
g by Mr. Berger. ;o

:

- 99 MR. BUC}U!AN11: 98 ic not :)eyond the poried of i
i--

l i
,,o knowledge of this witness. It is Occ ricer 3,1973 latter. Ii_o r .

. .

e i

3 ,

You will recall this t.*itnes.-; introduced the subj r. t ofL
li
'l

23 !. delays in making a 6.1 kV interconnection. Th.l.c in c latter
, o

,

I I' |
.

I

d

|| ..

| !! I

,

. .
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I

,

ar3
* ' g ''-- . ,

|

t . I

11 ' which this witnees, I agree, testified he '.id not sec.
|

1 .

P' But from the chief electrical enginuc of the City ta {
*

f

3' the nanager of City Planning and Engin3ering Dopcrtannt,
,

,
e' 4 describing what tha City has yet to do. It in e. Self- ',
!

5 authenticating doctanant. .tt in relevant to that cross--

,

6 c.: amination. j

7 CHAIMIAli RIGL22: Is thero any guartion as to tho

i
S authenticity of this docunant raised by the Department?

9s liR. M2LVIII 32RG2R: Eo, I don't hnlieva co. '

10 CHAIR!AN RIGLER: And thoro vac no cbjection en

11 behalf of City en this so at this tina us will overrule ,

!

12 the objection. We vill receiva 95 into svidenco |
;

l
13 (Applicant's E:rhibit 93 -

!
!

14 (CZI} , Trevi'>unly unrked |
:

13 for identification, wa.s I
i
t

16 receivsd in evidence.)

17 CHAIRMAN RIGLER: Mr. Ejelrafelt, I Solista ycu

gg misspoke uhen ycu joined in the Deptrtncnt's objection.

19 You said 101 and 102. That objection applied to 100, 102.

20 MR. HJELICELT: That's correct. And if ~ stated

103 and 101, that was a misotater.ent. I21 :
i t

"
I

22 CHAIRMAN RIGLER: Do von uant to addrecs 100 and .'
'

.

i.
23 1027

,

| MR. BUCIGIANN: 100 and 102 are the cc:e subjact-m,

! . > . . matter, gain they are official productions of th 3 ares.u..a i

! I

!

~

k
,

,
- ;

l
*

e

i. 1

I

_ __
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er4 S'c5'

i |- of Power of the Federal Power CcLuiscion reculcing
j.,
t

2' from conferencos as they rev al on their faco *. tith both of j
,

1
3 the parties with rspect to the 39 %V intercon".uctica, i

1-

4 And I submit to Ycur Hon:r when wa are chargad

5 with dslaying that conncctica, cnd wh2n you put togoth>r.

,

G these official reports of the federal govarnnent with the
,

1
7 lettors from the chief onginear, and then from thu director j
E of utilities of the City of Clevelani, over t yas: and a

9 half later, it shows where the d01ays can h:2 placed.

10 I suggest to Your Scncr that theca documents tre

11 self-authenticating,reluvant at this f.0 int in tina nnd

1;; admissible. I don't think they are relavent to anyona

.I
i

13 else's testimony. ;

!

It. CEAIRMAN RIGL22: I beliove the Departrr.nt

15 requestad an offer of proof.

16 MR. EUCHMANN: I'm corry. I object to boing '

17 asked to make an offer of proof on cross-examination. I

18 can't make a proffer on crcss-examination.

.!
19 CHAIPFJJi RIGLER: But these are really i

i

20 unsponsored exhibits. |
t

Have it your way, and in that caso, the objectica '3;

.

22 will be sustained.'

!

23 MR. BUCHMANN: I don't ace hou I could proffor
,

.

i 1

24 what -- I offer thesu documents as shouing that tho
||
t

25 charges that the Illuminating Ccupzny delayed the !

- -

. _ _ . . . * - - - T
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ar5 .

I conscruction of the 69 kV interconn:.cc.~.on cra orroccous
,

r i

i. ! and that the ''ederal Footer Io.:niacic t, ac tin.: under ?..:c |
'

8 .

3h authority under the Uc.dore.1 Pcrt: ac :, " f. rur:qcnt to thr I
.

s i4[ statutes -- pursaant to the cre' r trhi:h crder J than
,

. f
a

S - interconnection, nada investigation.- w?.1.: reporte od the.

,

C progress of that incarconnectio:i, cui that thana

7| documents, ccupied with 100, 101, and Kr. c.10 kis ' letter
.

-

'
I .

Sj which is a Department of Justice 2:iibit deronstrata that |

|
9i the witness' chcrgos cre false ard those :'.::e cali-r.cthonticatin-

lI |
1

10 y documents and cdmissible in chat fnchien. I
i

f1,| MR. M3LVIli DUP.GEP.s !!ith :: gard to :0:.
4

i

12 [ Buchmann's comment about ccif-authentice. tic n ci tho
i

13| dccunents, I might call the Ecurd's attentici. to the
...

'

.

11 q Ccpartment of Agriculture doctc ante which :,v.ra at that ti_::a ;

fl 1,

is |d|
under seal, and ?.pplicantc at .that tira inciner.d uo bring i

: '

16 !. in Mr. Darling to tantify about then. i

f i
1

17 CHAIMWI HIGLER: Yott are indicating to us !''

i
i

te[ that Applicants hava taken an inconcuuts:st pocition rith
.

! !

Igg i respect to documents drawn fro a 90verrnat filus?
i
*

20 MR. MELVIll BERGER? nn , I .tclic.vc tho, hava,

21| although we do not contest tha cut'ienticity c2 9hcco
|, .

I docunents. I' e,

|
a.

. ,

'

23 MR. BUC!UiTtNN: I wac here *ehen thii argenent
.

. .

y I was made on tha Department of tigriculturo r.ahter. Ohila I |
1
o 4

i
., : j . didn't make it, I sea a considerable dictinction het?;cen...a

,

k 4

f *
.

|

s | I
.

4 &

_ _ _ . __ _ - - _ _ _
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|
1

1[ these expresecd official reportr: cf whem is cpecninj |v
u .

2y by the Fcdcral Pcwsr C:rmi. sicu, an?. 1 32rion of rc7 ort;
|

!!
!3[ by people who vander a.ycund Northuortarn C.:Lo a:td report '

.

4 back the chit-chat nr.d gonci they pich to.q

S MR. HJEL UE73: I cm not going to cO'tc. ant on chat !,

. . ;
f

G' remark, but I think the offer of p cof inEnal.cd t1:c.t
'

? ! those were findings of the cc: uiscion or nportc of the

( Ccmmission, and I think thero is a cintincticn he.tiaan
..

4

i
si the Cemr.iscion actiny and a ry;: Ort of the Staff of the

10 cccmission.
.

11 I would 'wnnt to qu.dabit sith that sortion of the
e

12 proffer.

!

; -) | MR. BUCK:EIN: They arc recorts by the Staff.: .
f i

| I
L;,3 I didn't clada they uare ordura of tha Federal Fouar !

15 Commission. They are reports by the Staff foracrded out

to the various parties. They cho ? on the face -16 '

;7 CHAIPJ!AM RIGLER: I think Mr. Ejolr.fcit's ,

;g objection vent further than orders of the Foderal Fcwcr

gg Commission.
|
!1
,

g. MR. EUCPJU.NN: Eo is correct on that,
i

21 CHAIRMAN RIGLER: I think an offer of prcof i

1

22 clearly is called for in that thase enhibito ucre not'

i

23 | relatd to any direct testimony of the witnec2. If you
1 :

'

y are trying to bring them in as unsponsored enhibits at thia
!

gq time subject to the offer of prcof that uau mtdo, that
1

1
i

|
* '

1| |
i . ;

. |

L
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,

,

;
i

1, April W., 1972," the fcurth pn.Ngr ph. I,
.

i'
2 .. With respect ac ---

,

{
' ,

t

3 'I Iin. DUCDnIin: Did yct r ? d -l i n e E 3 .ti c l e
,

'

i/ 4; paragraph? |
.i

U MR. HJ2T&?Eid: 'ies , cir .
t.i,

I ! i
-

' tG With rosyct to A!;plicLat's C:Glil'in 101: cgair.
;
.

17 on page 2 of the attachment, I . onld cch that the firce
3 ; .

,

3 full paragra?- be red-lined. I

9 CHhIRMLM RIGLZ2: ThaP. 10 tho one that b.2 gin:: ;

i 1

10 "since March 8"?

11 *|
.

Mo, it beginc "d:e Citf of ,!HR. HJELT.TELT:
. , .

I

12h Cleveland City Council passed Ordinance Ko. 970 -72." |:

.

.

13 || CHAICiaN RIGLER: Very tic 11.
3

!14 I 10 thare any Icdircct?
1

15|, MR. HELVIU D2RG2R: Zec, tharo is ecmo radircet. !
l

is[ CHAIRMAN RIGLER: Ha Suchmann, .cc are going t: ;

i

17 return all of the a:dtibits to pu over tha innch hcur |
,

e. . {

ijep for appropriate red-lining for ocr.mo:::c longer '

. r

;9I than three pages. You tuct ma%c that known in adx.isac: {
.

.,

I
2-) to the parties discuccing redirect or recrosa.

[i
i r

!
.v. : i I think tala is a goed tin:, to brc:a.'- for lunch.i .

i I.,

, 22[ Shall we come back at a qua- t::r of 1:00 by the itall clock? !,

:
1

23 Quarter of 2:00, rather. i
.

> !
j u[ (Whereupon, a t 12 : 50 p.m. , de hearing rec .

.
I

ia- recessed, to raconvene at 1:45 p.m., t!d" e~ac der. )i
, -

'.
g' s

.

.n
'

Si

Il
.! .

_ . . .. _,
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arl 1 AFTEPS3ON SESSIO:s t

i
>

s

2' (r:0, ,p . n , ; i
'

!

3i Whereupon,
e

'

! ,

4 ROBERT EART 8

!

restuned the stand as a vitacae en bahr.lf of tha5 '

.

.

6] Depaiixent of Justico and, having haan pr2*tionc.'.y

7 duly sworn, wau excmined and tactifics furthnr as follouct
!
;

3 REDIPUCT EZId!Iir. TION
1
, ,1

O BY HR. ELVIII DORGER:

10 0 Mr. Eart, I uould liho te dir, tat: jon:: antan-

11 tion to Applicant's Exhibit 99, which ic d:2 --

12 A could you tell ca which piace of e. or chat ic?
1

13 Q August 8,1972 purci:2m orc'.cc . Do yen nava
i

e r

14 that in front of you? |
"

|

15 A Yes, sir. j
i

|

1G
'

O Mr. acrt, with regard to thir. ordor,..sa

j7 there a dispute with respect to any itcs at the tino thic

73 order was tendered for paynont? |
4

19 A No, sir.

20 0 How long aftcr this order was icausd uac it

21 tendered for payment?

22 A It was over 16 nonths, or ;;hr.tever you hn7e '

!'

23[ that it was first presented to the City of Clovolan.i for
*

+'

payment and at that time it was irr.edicto1y pid. i
'

- 3 ,.

I |
.- .. ,

'

Q Hr. Hart, I beli2Ve you ucstificd ecrlir today | .

3.a. j

h :
.L .

-



.I

har2 S*01
i

! i
t

1 i that you had helped 2:r. I'udukis dr it a :.o' tar --liich Ie
.

:+ 1

2 ;i was identified c.c DJ 1GC, whic.1 is t:: Ja,me m :*. 0 , 1T/ J, !
t. . '.

.
.

2 !I lsttar addreased te !ir. E.ntic *? !
:) -

p t,.,
*a ,- !
. .s. v. c,

, .1,. . +,
)

1
5; O I knmi that that louer r::a c. c tSc tM.c '

: I
.

* t j

G purchaco ordcr is an attccha nn. I balir.va yc.u s P.eted i
>

? |,- i
earlier today that you he.d not ne: th:t;urch'.ca cr*er; j,

a
1

|l la that correct? }
1

6i
1

1| |t

sfj A That's corract, cir. !
h

I

end 18 10 i
1

11
!\ ,
a

1.Q.
. I

1

6

I
I

i
*1ts tI !.

isi
,

a
4

4

14 h
g*

.
k

- ||.
.10 ;i j

.

|?
.

*

i e

l a,
.. t,

li i
p i

17 || ,'i
3

4: 1

18 H i
V

-
.

.' l |
19

t

?.
't

_o .e,n

,,
.

0

I'' '
1

i :
- I

*
e e

$

.

g
> .

1 !

/.C l, !
-

-
s. ,

i. .
-

|'

~ . ' .

~~ h e

;.
<

7.5 !
,

.

.

1
, <

l I

I'
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*
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i

!
t

bwl '

I
O If you halped draft @is h tter of Mr. Kudtiis,

S'n :
2

how come you had not secn the p'J.rchaca order?
.

o i

A Becauso .; hen I helped draft thi.3,. it'<cs acn3*

'

.
- :
'' cver the telephone. Sinco this is dcted prior te the ri e :

;
.

5
,

I bscame active in this arcc, I ced Diractor I'udukic had i
*

!

talked over the taJephone end any props.raticn I did wcc cvor |
1

7 the talephone and I had morely callad deerna uir.c to a !
i

0 different division of the city of Clevslanc, i.c. , to the j
f
!e' Commissioner of Accounna to verify that there wn; in fact c ;'

,

IO | purchase order that had bsen incued back at tha thm, and I

M that it was in this dollar arcunt that is issuad. ther2.
- I

'
m' - So, for th3 actual typing, actua.1 cieting down,

,

13 putting the word en papor, I did nct actually de that. !,

M
; This particular purchara ordor, c copy 6thereof
'

.

10 was not sont to me, but was sont directly fron ths :

! i

M Ccmissioner of Accounts to the Director of Milic Utilitics
i Ii .

17 | orhis staff, which is in an entirely different building then !

t ;
7,>

b. my own. }
!

E 0 I belicvo Mr. Duchmann cched you a question or two |
: . <

. . io, > t this morning uith respect to th.e tric latters botuaca 3;ourcalf ; i

!

A i
I - j

.

-

" A Yes, sir. !
.

| 3

.
23

'

S I believe you tastified that you did not urita or ;
,

.

24 call Mr. Copper follevine the reccint of his lette r: in that {;

! i-

.

E correct. |
4

i

, ',s.

,,

1

1
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!

bw2 :
1

1
| A. That is corract, sir.
'

,'t
,

| 2 Uhy did you ac+. call or irviu Siz'2 '

i

5 : A Secause I had statcd r.r. pcciti:n ec wh& had genc
'

.

'4 on at that maeting in that lettcr 7 ?! rots to him. Uc
i
,

5 stated his pcsiticn in the let ter ha wron; b .d: to ns..,

-

t

G It appeared to te that hia letter ccnfi=ud 1.nina, that they i

7 , were still hinging anv uheeli~nct thev 1:ould dc uron the i

| l
E wheoling by CEI, se my lettor r:ca ntill ctat-line a.,d therc '

.

s was no raccon just to writa back to him to uffir:a uhr.c I .

:
,

i0 had already stated. I
4

1

11 G I belicvc this morning you 5.lco :.untienin that t:r. - ,-
I
,

12 Mr. Buchmann brought up tha quastion of avnilability of tha
,

13 30 megawatts of PASNYpowar for the: Ci t.f of Cle:valand and f
I

b; that that nattcr war still panrling unfere thu F
l

15 Do you knov if an initici decluica on thic

;c question has been reachad in the ?PC? |
:

17 i Ycc, I do knew. I

i

.r e G What was the initial dacicicn? i
'

.

,.
I

te ; A The initial Jecicien by the Mninistrative nr j
,

20 l Law Judge in the FPC allocated the powa~1 Sc.

. i
' -

21 Allegheny Co-cp, conti: .7nt upcn C3I uhas".ing the pc.;cr
;

|*

22 to the City of Claveland,'

~~ ,i c Ho*t would this dorision allocatine thic cover In
,

* ,

p ,

' ,

t
|r....i tc Allegheny have an effect cn Cleveland getting tiu ';cwor?

.

l

,
i |

I

l
'

t. You rameirber that tho .. c. owar ar.thoritv. o# * '- a -wua .
.

( f
,

I
,

|
,|

t

S

il 1
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|

bw3
'

:
i

1 !

Stato of New York agr3ed to allocate the pr'or to Talogheny j
' 2 j ;

4 v' done with the ccntingancy that uhon j} initially and that
3 | |

it bace.c available e.nc, i.e. , uhnt ClevCand could rac ivo |
,

I 4 I

the power, i. cgain that GI would whr.cl the Scw n, ;; hen j.

5 ;

the power would como directly tio the Ci:.y of Clevel nd, ,

.

-

i
c ?

I so what the administrative law judga did una to no:xly i

? $
confirm what the Pc.Jor Authority of the Stcc.o cf Nur York j

;
5

{ had already. ordered. |

9 1 -

O. Do you know if this decicien h2s bacn appealad? {
'

t

10 1

A Yoa, it.has, sir. :
i

11 !

O IIcs any dacision been racched on e.e. ccal?

12 | ;

I A No, sir. ,

13
G I would like you to take c lech at Applicanua j,

14 .

Exhibit 200. I'm corry, 102, which 10 the prelir.inary eff4.cial;

15
statement, dated May 10, 1974. .

t
,

iG

]
Now, I woulti like to direct ycur atnentien to the ,

17 i

j first page, if I may, for a moment. i
+

t
r i

Mr. Buchmann had asked you acms cuacticus uith j
i

ir 1 |
:t respect to this procpactus which ic referred to ac !

20 -

a " preliminary official of ficini statcman t.'

~!?
What is moent by the tera '' pro 13 .incrf ? !..

"n I-

A What is mant there is ths.t uhat is writter. up t
I
t

_0 *J i e,a
,- | the side of the page in the original, on the printad copier, -

|ôs
j that is in bright red, which ic the way this particulcr
i

25
docts.ent gota the ncma of a " rod herring."

|
Anybody who would pic'; thic u? is ir:racf.intely

'

I

.
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5405 !
.

forcuarned thct this is a prelimin ary meting, r. hat i .:
1| !

h" #' I is not a finsi document.
'

. .

t
i

After the words "prel:.rInczy cansaan." it !
.$ '

,,

:
| I- j; statas out in big capital red lottura, tad on the original, ;,,,

-* I
.

subject to being correctad and cb nted, 2nd that is the reccen-
d

t,,

-

a preliminary or rad horring in :.cecod.
{6
.

i

It is subject to being chcngou cc nattar '

I
,

i come to light that chould be changed.
{
i

G Did any such muttars como to light nfter
,

May 10, 1974, which is the data of thia prnlimin ny |,

.

5

prospectus? ,'

h. Yes, they did. i
12 6

i

3 Are you stating ther3 c:e caricin erro ra in |1L .

'
. this?

.

44 i
.

A. There are certain errors in this doc mont;
.-w i

/

that is correct, sir. .'
13 '

;

As I lock back on it ncv, as of May 10, ih |1 -* i

g. ,j was the best and most accurrta 50 could dc, but i,. ,

. ;-

i
sinc 3 that time I cm stating for tha record thrn ar2

|
i'-| .

j inaccuracies in here. |
P.0 t

!
,

cl ;
'

O I would like von new to turn to n:.c e 15 of |
, - -

I
-

.
.

I Applicants 107 reid dircet ycur attenti m to the third I,

,, .. '-
I

paragraph which Mr. P.ue'.mcnn reed thia morning. !y .

: Under t'u third paragraph trho would duermine f2t: j -

Iwhether the requiremnts stated in that paragrr.ph were i
n .-

t-a
I

.

,,

li
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complied trith by the City of Clevela;d?
!

1 ,

4

2 A The bond trus''a
I
t
!

'

3 i

'.
I
1

.3 4 '

4

5 i,

i

6 ;

.

h
.

'7

& i
!

|
c >s

10
I i

0

11

12
.
I

13 .

i.

14
:

15

.3 1

i
i
i

'

|
'

IC '

I
:

. . .
1

1
1 .

'
2C

2!
i*

-
i

22 | |

23
: ;

i

24 .

i

:
1

25 i
:
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( l
.e i

| 0 To ycur knowledgs, !b , : tart, is @e hond |arl *

! i

2y trustse a competitor or is ha 00nrro.:.1.d cy a c c70:ince
t. .

3 cf the Municipal Light Pinnt?
.

|#
! A No, he is not.
.
I

t'
6* Q Mr. Hart, does 1. hic third Jarc;rrcph pf.va tho,

- !

6! trusteo control over any of the City's indi"iduc.' rr:GS
l-

7 . or only over the total revenus col".cctival,r : nceived unde.

,

6| all rates?
i
1

2! MR. DUCICCdr.4: I think I oi: ject to that.
!

10[ CIIAIRMAN 3 CLIE: Baci:?

,

11 IIR. DUCHMLNN: In the first placa, it requirc;n n'

12 legal conclusion. The paragraph iceelf is a dcacription .

I I.-

13| of what is in the indenture, and not the indentura |
t i

I
14 language. That is eno. I

i i

l i
15 The second proble:a is 2/no has ever suggea':cd |

1

16 I that anybody wanted centrol over specific rates. I

i

17| CHAIRIGN RIGLER: Overruled.
,

i

'

18 MR. MELVIH DERGER: C?.n uc have the qusstion

19 reread?

20 (Whereupon, the recorter road the ;

i.

21 pending question, as requected.)

|
''

onl over the total !22 THE t'ITNESS: It 10 i
'

,

4i
,

.n.e revenue received for all ratcc. 1.,,

-.
.i.

g4 !. BY MR. MELVIN 32RG3R: '
,

f .
.

,

3 Q Mr. Hart, I would like to dir20t yo':.r attanticn'

i i
ph .
.

*
tt I
!! 4
'

| 1!' i I

_ - _ _ -- __
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ar2

1 | to tha December 13, 1973 lettar frca M.c. P .71:.7, *;iuca ,

! i

2! is DJ 183.
I-
3

3 L Yco , sir .* ;

.

4 Q Pr. Hart,under the peopcaci cand.tinat. in thir

5 letter, what is your understandiac ..a bo h: coulc! have
.,

-

,

!

6' made the detert:ination cc to uhuth.er C1cnoinnd v :: .zalling
i
i
i

7| clectric power below cost?

|
6 i CEI.

.!

s, Q Is it your undarstanding th.'.t this accec::er 13 I

,

10 proposal would give CEI the nbility to challer.ie the City's

11 retail olectric rates cr :acroly the City s cverall revenue8 1

f
|2 , generated by the Municipal Light Plant? |

I

i

13 A !!O - WC into Frot it C5 20aninU thct ths:y cer.ld i
!

14 challenge any specific rata.
i
i

;5 Q I believe earlier today you c:ated that P.hc 69 i
!. .

i
.

16 ' kV interconnection was put into sarvice in July of 1974 ia j
t

;7 , that correct? |
4 .

l

. g3 |-
A That's correct, cir. i

e

i

gg Q Do ycu knew if it had been operatsi r.rier to that j

20 time?

21 A It had been operated on cccasion pricr to that

"

time. |
-

22
f

23 | Q Mr. Euchmann had ashcd you a n': ber c5 questionc !
I i,

. l

2 with respect to Buckeyo Power. If you vauld, I wculd liho j., i
i

to have you look at OJ 177, which is the July 9: 1575 j25
l
i

!
I

6

I 5
? )

II &
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ar3 ?

I.
I letter frcm Robert Hart to Carl Fuchiph uith tro attach- :

i
I

( 2I monts.

3 A I'm sorry: whst is tha feta oJ chtt again?
~

,
,

4 Q July 9, 1975.

t
6 A Okay, sir.

'

.

_

6 0 I would lika tu have ycn lcoh particularly at

7 the second attachment, which is the April 15, 1075

8 letter.

9 A Okay, sir.

10 Q I direct your attention to the fourth rungraph

11 cn the first page and note that the paragra.eh ovens 'rith
!

12 the statement that "Luckeya is przelv. dad frca cellin.> rewer i
. ,

,

13 directly to nonnembers." i,
i

|
'

14 I balievo you testific-d that Cleveland is not c
-

!

I
1

is member of auckeyc; is that corrcct? !
l.

1S A '" hat's correct, sir. !
!

17 0 Well, if Cleveland is not a medc.r of .anckeye

16 and Buckayo was precluded from colling py:er directly tc '

:

19 nonmembers, wouldn't that prevent 01:veland frcn obtaining

20 Buckeye power?

23 A No, sir.
l
'.

22 O Why not?'

23 A Because as is etated in that fourth parngraph i
.

.

24 there, ycu'in fact enter into cn cgreement writh one of the -- ' |
1

.e.a one or more of the cooperativca. You don't cc. n:lly-

s

i

.

|



f
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ar1 a 2.:.0 i
. .

. !
i i

1 | cnter into an agre: mand cith S20;oys Ann. .uc.ay a , ~;nc . |e
1 ;

I

i U. is onl:,' a nesctin'in~ cr= to e n eIcr--thing ".7 '-.5 . ie. .c! !,
>v -

hi i
-

3j a bit of influenco with tio coop;ratirac. .~. c .. c c :d -

|
-

,

t, .j i..n. the fourth parngraph there are in fact .;r intac.ca,
g
o

5| the Butler Rural Electric Ccom?cative htt- enucrud in:c nn. ~

~

f
r

G# agreement with the City of Lc an:n.
I

;- Buckayo Rarcl Electric CooperatiIr, ;h ".& 4" '

t
'

8 one of the 28 that= cs. up Euckeye, Inc.
.

'

aj Dutler or one of the other 37 tculd enter

1
0 into a rectent uith die City of Olsteland > cct:.Oi .v.

-
i

I
11 electricity.

.

. f
12 0 I would lika to refar ycu, *2 7 Tuy, to

12[ Itpplicant'c Z:thibit 34, which ia an Oc taber 11, li '! 5 '

. .

!
yj letter frcm Mr. !auser to ycu. !,

.

>

13 I note in tha second pz.rngraph of tatt lattar i

+

|' i

1G[ that Mr. Ifaucer specific lly 'm.tiona c willingness to |
1 i

; ! provide transmiccion carvices for the City oi Clevel.ui.6. |
i

i
e

a. m uith respect to clectric anorgy it may wich to ;.urchtcc, cnd .
.
t

i !

19 l it goes on to give e):amples of Chio ?over, Ohio Edi. on, or |:,
t

29 PENELEC.

I would like to ask you,. I~r. Eart, is there21 '

;

| i.
- pI any difference with recpect to the pcraer that uculd bc '

t
!

I

.

gi available to the City of Cleveland, lat'c say, frct
,.

'! !.
.

24 PASUY vith regard to the power that would be avail & le |
.

. !, to the City of Cleveland from Ohio Edicon, Chic "Over, cre s:
*

I.,,

f

f :
'

4

k 'i

.I
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:

!

1! PENELEC?
i

4

I i

2i A 7ea. !
.

i i
.

!3i HR. BUC7dGMN: Could I inquirs as to tha cor.ningi
|. <

4' of the word " difference"? Electricity 10 c1:ctricicy.

5 I don't know what he :noans by that. I cbject. l.

6 MR. MELVIN BERdER: I'r.1 afraid I c:.'.:1 8t rcepend

7 to that without suggesting the ansvar to tho witncc 3. Mr.

8 Hart has answered yes.

9' CHAIRMAN RIGLER: You bateer rephraco.

10 MR. ICLVIM BIRGER: My nc::t quertion ticuld bc |

11 what is the difference.

12 ; CEAIRMAN RIGLER: Rephrasa ths quest. ion. !
'
,

S

13 BY MR. ILETNIH DERGEn: 4

14 Q Mr. Eart, would power that would he availt.hle '

15 for the City of Cleveland from FAS?TI ha -- be avcilablo
!
i

16 to the City of Cleveland frc:r. PASMY be differu.t, be tha ji

i
,
3g7 same as power that uould be available -- j

t ,

I
,O CHAIRMAN RIGL2R: 20u can cck if it uonit.e

i
i

jg be~ available on the came terns as perer frcra oSer scureec. !
t '

' i

.0 BY HR. MELVIH DERGER: (,
,

! Q Mr. Hart, uouldn't powar Eut uculd be cmilable,,

-

3 to the City of Cleveland from PASN'l be availc. hic -- atriha,..

Sa t.23
.

4

Mr. Hart, would posicr that woulf he a7ailabley-~ r
I i
t

,t

'25 | to the City of Cleveland from Ohio Edison, Ohio 2c 7ar cr j |
t

i I
s ;

I l
I

l 1.

i :
'
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1 '
PE 1ELEC, he available to the City on ths nr.me terac as, |

2| !
i

i let's say, pcwer from PA3IT17 !,
.>
"

A No, it wouldn't. I

A,
~

Q What would he the difference?
O

A The differenco rould be that you :rould be,

.

6 paying -- you would pay subsenntic.~.ly core fcr pu:,'or
3

7 available from any of these three ocurces than you vould !

8
from, say, ??.SFt. At one time the pcwar fren PASIP2 ute

!
9 available at a cost of 2.6 mile at the buc bar in Miagcra.

10
The pcuer frem any cae of Soco tic:ea ocurme

11 would be available at substantially greater prices. The

12 fact being that one in hydro powc and these othar three j
:
I

13 cources would be fossil ensrgy hype po,ar.

I4 Q I would like to refer you nor Ecr a acnent to
I

15 i
Applicant 's Exhibit 75, which in the July 22, 1975 letter -

16 from Karl Rudolph to Mayor Park.

1 '' A Okay, cir.

I.d3 Q In the second paragraph of thic letter, it is i

19 stated:

20 j "This company is villing to provida transniscion
1

21 services to the City of Cleveland," ct catera, j
'

22 !- And then certain conditicna cre listed. !

23 | Mr. Hart, at the time this letter was writton,
,

.

L'- had the City of Cleveland filed any cc-lon against C'" l

25 HR. RE'INOLDS: I will object to that. !
!

. i ,

e' f !

I E I I

t| i il
,

|
_ _ _ .
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1 CHAIRMAN RIGLER: Easic?

2 MR. REYNOLES: ' dell, I don't ur.ieratand schr.t

3 "any action" means. I gucca the reca::d '.s circe.dy fairly
s

4' clear that there are a nunber of actions that :ero pending
I

t

5| between the City and CEI. It docca'5 have any frana of,

6 reference and I don't see the rolsvcnce of the question.

7 CHAIDMAli RICLER: R a p'r.r a c a i t .

6 BY MR. MELVIH DERG2R:

9| Q Mr. Hart, at the time thin lett:r vaa writtcn,

K) had the City filed any action in tha U.S. Dictrict Court

11 involving CEI?

12 A Yes, it had, sir. It filed e.n action culy 1 of

13 ! 1975, an antitrust action, private antitrust action in
|'
;
.

14 i the District Court in Claveland.

15 Q I believe this acrning -- chri.ic th:t.

I would now like to direct your attantien to
IG|-
17 DJ 182, which is the April 13, 1973 lett r frca Herhort

!8 Whiting to Karl Rudolph --

gg A Okay, sir.

20 Q Mr. Buchmann had asked you scro questions with

21 respect to ownership participation referrcd to in thin j
:

'

22 letter.

23 I would lika to ask you if in writing this
.

.

24 latter you intended to present to Mr. nudloph more than ona

25 alternative for participation in nuclear units?

!

__. -- - _-. .- - _ ._ -



i
!

|
I

. m iar3 ' . . . , -

! !,

i I A 'los, that in true. There a:.o actually ' Ore |
t
t

( 2 ideas that a a prosented in that parag: aph.

3; One is -2ncIg7 partici::ation.
e. 1

-

i
4i One is .utP-0.

t

S Another ic for trit pheer..

,

G Q idhy was more than one nethed included in thia
,

7 Jetter? ~*

I

I
t! A Because its santMt to cffer alterniti?33 in cace j

*
I

0|. there was some objection to any ona of the tM ac.

10 If thera tras a 1sgsl cbjection te any One of tho

1; thres, then tre wanted to maha sure thc.ra .rcre c?.tcen .tivec.
,

12 Q Mr. IIart, I 'oclievo in acre of your earlier

is testimony you stated that you hnvc alue.ya been under the

14 imprassion that the City's participation in nuclear unita'

15 would be from CEI'n chare of those units; is that ccrrect?
,

j16 A ';' hey indicated -- in other words , 70 med. . a

17 request for participation. They indicatad back to na that

18 if we were going to have a :;here, it would coma cut of the:.r j

19 share.

20 0 Did you rcquest that thic r.rrangcennt be cas that

was offered to von?a
c .

i'

22 A No, sir. We didn't enro uhere the chara ccac J

n from.
. ~

> .

4 Q Uho suggested this arrangactent?2

,5 A Whoever the original corres mndence uus -- it
-

1 :
.
s

4

e , - - - c,-
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.

I was from CEI. I imagine it was frea i'.r. Ma L'c ilay.

I
1 Q Mr. 2nchm:nn also ack d y:n com qu:ectienc

U3 with respect to CSI's request for the right of first
.

4 refusal,

6 That is capacity nct needed by Clr/oland
, ,

.

G which is containcd again in t%: ':acc-scr.13 letter..

7 Again, it is DJ 188.

S I believe with raupact to thic, your prica-

9 testimony was to the effect that you read thic -- this

10 right of first refusal ac allcWing CEI to deter * inc the

11 price at which they would purchaan the pcwar of this encoco
I

i i

12 capacity from Cleveland; is that correct?
,

;
!'

!3 ' A That's corrcet, sir. |

14 Q How do you reach that conclusicn? i
'

15 | A If we have to go bofero the FTC cvery tilne, ;

I |
13 ' we would be constantly embroilad in rate caces which is e

!
i

17 kind of the caso, or the wa" it in right now. Frem t':at

te standpoint, I concluded that it would ha the cost -- not

19 the cost -- but the price vould roc 11y ho up to thra, becan:c;
I

20 cur only alternative would be M go to the FFC, and wa j

21 would be constantly litigating in that fort:n.
ig

22 | If I may adI in that qucction nhout the |
*
-

,
-

t

a first option, you could agree to everything they cay right
. .

. ,

here, and you ctill would not ~3c able to uheel power.
,

ty 4 -

!. .!

i. HR. REYNCLDS: I obj act, and racyc thc.t tha., gc.

..
I *
8 1

I
-

.

A
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15 latter portion of the testineny bu struck as nca--
>

2 ! responcive.

3
. C11AIRMAU RIGLta: You t/cro adding %:..: i'ith

'

1
'

t4 respect to the first cption where?,

5 THE WI'M1ESS: It was the fira* cption yea, Gir.' c
-

1 i
G j CEAIRMA!! RIGLES: F.r. Earr,gr? |

i

|7 MR. MEINIII DERGE2: I think vo 'cere goir.g to go
e into this in a subsequent question. If ycu likA im vill

9 go into it now.

to CHAIPS.Tui RIGLER: We vill perrait it.
i

11 MR. REYICOLLS: Are you Overruling the Itot.i.cn to

12 strike?

n CHAIEMAM RIGL32: Ua are overrulin;f the motion. ;s

i

14 It was nonresponsive, but let's not yc.ibblo. The

15 Department Days they are going into thic .raa co lat'c move

18 along.
I

17 { EY MR. MEININ BERGL'R:
j

lla : 0 If we re to accuma that the city ,.*a::e to

19 have accepted all of the conditione in thic D00o:aber 13

letter, and that it turned cut that the Citf ha.d e.::cccc20

g) capacity in one of tha nuclear plants, ant.1 that CEI ifa.?
*

/
22 offered the power first, had the right of firct refusal.

.

g and refused to take that scwer, would the City he.vo'been 1.

.

2i. able to sell that power to another wholecale customer?
'

25 MR. BCCEMANN: I'm ct: /. but could I have that t
;

4

f
'

i
i.
). 4

ed k
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1

1 one read back?

2 (Whercupon, the roper:er rec.S the-

3 pending quection, as requazted.)

4 MR. 3CC1HD.mi I object, if Your Honor pleaza.

5 That is purely speculativo. As to h:w ::a can offer thcs a
,

.

6 first refucal without the option of letting th=n rjot

7 it through and get it to sor.ebody cl e.

8 CSAIRMAN RIGLER: I'm a little confused T.y3315.

9 MR. MELVIN BERGER: P.cy.oc we can tcO% this through

10 another way. I will uithdrcw thct question.

11 B*l MR. MELVIN B":RGER:

la Q Mr. Hart, at the time thic Ishter was given

13 to you at the December 13 meeting, had CDI tcken a
.

pi position on the willingnese to wheel powar for tha j
l

15 City of Cleveland?

1G A It had taken c poaition, yes.

17 0 What position was that?

ta A That they trould not uhool pc:ar.

19 MR. BUCmiANN: The queation was to the City of

20 Cleveland.

21 MR. MELVIN SERGER: Ccn ~C have that question

22 repeatad, the last two questione?'

23 (Whereupon, the reporter read fraa
.

.

y,4 the record, as requested.)

i end 20 25

!

.b. 1

. , - _ _ ,



-
. .

_ . . . , .
,

321 1 CHAIRMRT RIGLER: Mr. Buch:ncnn,1c it ycur pcint th 2.;
i

/ wl E the refusals to m eal were rzfusaic no echaul paa:- frca an {
l
i

3 outcide source to the City for its cun uco? '

- i

4 MR. BUCEMAMU: Suro. :

i
t

5 CHAIRMEi RIGLER: And the no ragt:.:.4t hal heen :aada ,
,

|
6 to wheel power on behalf- of the City to sena cu.nc=ar of i

i.
7 the City elsewhere?

1

3 MR. BUCHMA21N: Absolutely, sir.- Wa hav., bOen f
4

1

9 putting in a lot of piecas of pap 3r hore, cnd 'fou ha' tin'u

10 seen ene request to wheel cut yet.

I1 BY MR. MELVIN BERGER:

12 G Mr. Hart, if the City hed c::casc pcwer in ono

13 of the nuclear units, could it h:ve acid in Po e wholesalo,

It customer of its choice? |
5

!

15 A. When I use the word " wheel," and I ess =e that
,

t t',

15 is the way we are using it, we are tal;:.'nc obec.c Thecli.:g in j

| !

'

i], and out.t,

o

c$ There has never been cn indication tho.t tra could '

t

i !

D. j wheel out, i

20 (Yi Now, it has been in every propossi that Itas be:n
d
I'

Zi mada in recent months to CEI, that in c.nd cut has been in-'

t

22 cluded in there, but that December 13 lettor, of cour e, i
'

| t
!

f
[

23 ;' provides no means to get it out, and that was the recacn in
,

- t

2a li the prior letters of Mr. I:ouley you will find he puts the
h !

25 h'ttwo requirements in thera, that the City will ' e ci>l.a
' c

1:
<

.

O

o

il .
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bw2 d
.

i to get only genc:ctica en '.h2 .m =lc a 3 f. .: p , c 3.3 c.,
3 .

.

.I
;p io c ,. .. c a n , ,..,c .., , . ,c.4. .., . ..- . . _ . . . . . . .,u .

.. -m .t.. . . . c.,. c . c.f. . .; . .
... . . .,

U'
l '

. y, City of Clereland, '

..

. It
u v.

-.az. ,3.a,, w. , ., ,. . a. . . , . ~ . . , . . . .. ,i . . - . .. .. ..m, . ..

,; 9 ... . .w . .. .. . . - . . . ,
.

,

,

lowe r o f the two , th n t.ut i a :h a r.o'.: r : . Ci c" :n.
,

.; ,
*

1-
, ,

Gq Cleveland will rocain.
l

.
! ::n effect, alchourjh yoa ccm chi into c.e ci ./1fi

thero , if you tak.a thoco .rord.s lite: ;.'.l.i.r. ha.:a'co . en c:n c.,1v. !e. .,

, ha.vo t.%. to"u''. .~. c "m' .~. . a . , 'o _- o ~- . . . ' . . ' . - ''.;..".". -k e. ~.. r.'. " ..o...' v. ~;-.
-w- u....~ ^ '- , - . .e

put on thera sc.ying yoa car. net: wh t c .~. m r. .i, , .

w
,

MR. BUCIU'.TJ;3 : I r. eve i.;o c.c.--iho che qu:: ,ri.:n, if;

i your Henor ploace, as if the ci c.y h :d e:.cer:: ccfr.ci.;y in.-

i r:
|
! 4 c., ut1e a ..n.J.., c,au.1 4 4e i . , s. . c . . ., , . . .. o. 1 .,. , _ . :.,_. c .t. t

,
, . . , . .s . .

. .. . . . . . .13 ii

,,
cuatemer of its chcica, the =cnr to hd -h cer. b: ens cr

no._ ,

13 [
.. I object.'

:e

f
I C?i'JRIG.N RIGL2n: 0u t; it.; J,.

; _. o
o

,

|| |

;g. s jg. .9 ny- .w. 3pu .~.s, n. .. . o ,J . ._1 3 . ..
,

., .,-..m ...,. . - .., . ,

It li

|
. i

. | question rersad? '

.,
;

o I

I
it (The reportcr r2r.d %-: y.'nding qua s t:i. .. ) |_ , ,

a..:.u '

I
i

o'
: CH.U R* f.AN P'GTE R: Your cM.:ccica 7:2 :, ;N
,

..
.

;
e

', cuestien er ann,ser?
',

.

-, ;.

. .

i !1R. SUCIGGNN: To the ma::o . It *:r.2 . T.o t.'. 2.'.
.

.3 .. .

.
o -.: i

- !I
to str:. ke , yes , sir..

.o. .i. .

.
"
n CI' U T.UO.'.4 R sGJ7..Pr- .L_1.1 .. 4. o '.'. . . . ~ e. . . . ' . . ..-

'
~-<.,-v",-. . ,

-- " -s
9 _) .

.

I

I

.

Il
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bw3 .
* 1

[ the sane question and see if 7 ctn got a rcspc;'02, .-

.

2
Mr. Barger. ;

i

THE WIT: JESS: X:y I crea sorce tin: her7? i

,

4
| (The reportar read the record aa requc:ted.) ;

!
.

CHAIRMAN RICLER: You can c'imic0 that* .
-

, i

G !

yes or no, and Mr. Ecrger can ash you uhy, nad'you can '
,

i

7
givs a reason, if you have one.

'

,
8 .

3 I'

THE WITNESS: The antn?3 i no. *

!
9

BY MR. MELVIN DERGER:

10 l

CL Why not? ;

II
A. Becauso per that latter of Cccer.ibar 13 c.nd

the earlier letter of Lee Hewley, wa ".rarc precluded from f'

i
'3

'

( wheeling out of the City of Cleveland.

I MR. BUCH}Udm : Your Ecncr, I object te that as
i

15 ncnresponsive. Part of the offer la to sell thOm

IIO
-

i capacity from Beaver Valley, which isn't in the City of |
.

l*1 ,

''

}. Cleveland and which doesn't require the lines of Clevaland i

* * , ' i
. i

' ' - Electric Illiminating Cerr.pany te gat it any there.

c t
,

'

'"
i. CHAIRMAN 'tIGLER: That goes to tha tialght of tha j

i
~O> ,

question. I hope you inquire as to uhore in tha

l
December 13 letter or the other letter to shich Mr. Hart >

,

*
,

2'''

referred, he finds language supporting his conclusien.

23 MR. STEVEN BERGER: Mr. Chairman, I 0:n t
.

24 hear you.

(
25 (The reporter read the racerd as grcqucsted. |

|

|

|

n
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bw4 |
.

Dv. fa.n. . . E-.dm.I .m. .r - n.. .e- u. . ..t
.I
!- i

., e, f (J .sj p u. . , $ .c. u ay ~~ ,. . , . .v. ., .- .,- . . . . . > . . , t,.,...u..~s
~ ~ . -

.:. .s: . a. a ... . . a .... . . -
i ,

.
,

.o f, lo t .,,. o. 4.n r.., v ..m, lr .:. . . .--c , u.3 .'. 4. . a i. .'. . v. 2.. a ;, ..
1a

.
t...

. - . o.. y . . . . . ,

. .

?; support thr t conclu 3 ion.
t

1 (,n .t. n Ir....<...,,.7 zcA, .n.. REv. .,,0. ,e. .) ., .r,, -

. . . . .. 4 . . . . ..~ ..,.
.

.
. .

- .t i
2 ', , ' ob4, e -t 'c tb.~ t;un a u' ' o.., 'su .'.4 '..; .'. m a m' .#. .. .5. ".'. ".. ", ~. s, c.."....-d ~

t . ..

t -
t

7 lettars --
,,

i
I

&

E. - CHAIT6.M FIG *5R: I thin!: t':0 Mi'.r2c.; aan co
I, l

s

' i

9 h that in hin answer, If he ttrmts .:o rais to enc: hor; lar ar, i
e
, e
- i

p C 2.,7.. ...ne. wO :. 'd a ~. u. :., s'... =.s. -

- yC.u, j
e...., ..

%. o. . . w... .e. ,

,. . 1

! .

I3 j
T U.. .* ,m..t-*,** *its..vIt<- ..

2 * . J .: . .t , .s ,. >
. .*

. t .. m, . o . . ...'t.3,....t , .. . ..a ; i

t' t e

1. [- t$..e C a cembe. . .' ' ' '+ .- t e... N < . u- tv_ e.s~, ,. t.ea , e. .a . . = . . "s. .. ,,..,.~ 4,.. i
-

. . . . , _ . . .
. ,

1,

I

-
L. . - .. ..

i .; e. , t. 3 : we ave been n..: ecuscino. , P.a n c .c. : .3 c.u r.4. n : c2. 0. '. a.

l i,
.

E5

n !{ refusal, '

!!
4

I' CHAIIEGd RIGLER: Laat p.rcgr Gh cn u p 1.i, .3 '

11n
il

,. ., p **E WITY. :.So - .Y. * .1 s y.. - ,' ,y u . , ,,_4 _ , * . . . ' ' . . . . . ,.<..-..;....%..,A m. .
-#-4... .. .

i,.
.

,
: .

'' on *,.ha pa g = .' , .t.e. ra.. l .'. *a '- .. v o u .'. d ...'. v ,', '.- b.. - .' .~. ~ 3 '' +g .. s . . . . .

I,, refusal to pu.tcha.:n any powc: !. . c :. i h .: C..ty'r at;r d.c?..n. tion net :;.
s .

p .. 4

;, i8 required by the City for its c;,a v:0c or tha r.c; 3r .cct. nil utOted.rt;
,.

p
2a |;3f the City.What ny thi.nking vna, aa.:ta: 03I call - a c2: c3

.

.. ,

19 ,
,

want to purchase thia ocwar iren vo.., .usu h:.ia a::cc.ca :i:,1 .- ,

i. !
-

.

'

. d capacity, but we do noc vant to .cruc':c 2 :ni.a .u n .: 2:: _"On.
':.

.,,

f ,: i
f i

d 7.t that point we would hcwa nothing te c.a rita c. , a .ou'd .
n-s -

. s
-

:
i i !

.u have to eat tha . cover, beccusa chara woula .6: ncc.h? w ,r
; ,

.

.- . -
1

,

*
,

( 1 could do with it, because tnsra wculd 3 . no :e:..x3 to th :c.1
,

.; r
. ..

, \
.. %

f
.- .

.

14
-

.

si .
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.c. o .. -A:u
.

p .

I

' t. 1: cut of tha Cit.", and when .TS- tci::ing :.cmr.'. e.:t c? 2he.,
.

i ihv5
;l'

City, thiz is a cirplini.: way off y %in2:itr ci uhati '

,l.,r,

i

!! happenn to the pcwcr coming of nue.l.w: genert.dc ri ti:mid
.i- II

.

. . ,. .
'

o|| cera to th? City end the City v.ight h:ve an e:::EL capacity,
' '

.
i 8

and then tihat *1ould it. do uith it. *
, a ,
,

.t -

g d,.. I think wa all knew fran en angin aring sh:: Q.ol .'.t;

7 that that is net. What hcor. an:: to the polar. T'ao pon :-

s
1 - '<ould come off the nuclac gancratar und ic ::cul5 c;c ino :

i
<

t '
*

3 .i soma theorios por a straight line of ahcrava- i ' vac . ping ,- :,

!
'

p,, l! to be going..
:I

b| CHAIPJWi RIGLEn: I endert.und that pct of the33
...
.,

i :an swers , To save thno I'm g. oing to cak you uhare 32. + r.a
,i. ,

i'
t.3| gana an indication that tha*r voeld act trn.us.rit ccur frcti

.

- -,,

|
; g, the bus bar of tha nuclecr plant in that nereicjht li:n to

scne source. designated by the City as the ultiw:.ia
l ..a

t
.

i custcmar,. , , ,
..

,

I i

THE WITNESS: In tha convorcatice.n in 'um9.er: 01.

, . .
, p .
'

I f. i

2 .. it the meeting cf Escorter 13 or thorochoutt:, ple of.;
i . ,

4,

' correspondence hora, sir., . .
,

; ,

2
'

p| .

, , , , : CHAIRMN3 RIGLER: Ubich corraecondancs, c'hr., ,;
el 4

f*t I

; thiin Decamber 13th letter, do yea hava in mind?., 3u

*
j l TH': WITNESS: tihat I'm re 2 erring br $:bo, cir, ic j, , , , ,

. < .
:

i, .

d the letter of February 7, 1974, from Mr. IIculcy to Iir. Ruban, . . ,

. n
o ? '
'

y, , j. Goldberg. And do you want z.a to continuar !

t

i

j CHAIPF.z. ! RIGLCR s JuGC t: :stJta the record clar.r,y y
u .i

!. !
e

!

l .

r

'! l. i t
! I ,f }
. .

! L .

,

*,

r

- - .-n~.- ..,.. ,,-. - ---w .,c-. -~ - , - n, . ,, .-. , . - - - - , - - - - ,.
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I l You are referrin9 to the second n. arcerah in tha>

;bw6 . >
>

docmant d.asignated DJ 2:thibit ICl't i' ~

l

| THE t'IT11ESS: 'Tc.nters., t'.0 nwser ia. {3 ;,

-

(
3.

' # MR. IGl 7iN 53RGEns 'I(t s. , thts is tha.DJ Z:sihit
t
4

0 I nmier.-

-
i i

6 T!1E WITI1ESS: ilhat 7.~n rzforring to ny::!lifically ;

i
9

7 there is tha line, the third linn up in that racond pa.ragraph,
.,

O third and fourth lines up, it states not to a::cacd the !.

9 capacity specified theroin and not to c: mod the direct

10 requirerants of the City which, , aa, is the c?.:::.a thing an

11 saying you can't wheel it oc.t. j
!

i !
! i

12 ) 1

. !'
I'

E' 1 13
!

,

t.
| 9g (

a, I i
1

I
.

IS
.

:
16 , i,

'

. .
II

k, :n., ,
t,,

I
.: ,

I;.
s.

<
..

*
4

3
.

i

20 ,

.
-

I
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,

b
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I

) e sim
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*
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j CIIAIR:i?l! RIGL22: All right. j
> :
~

BY MR. FG VIU BERGER: !.?

*
i

3 ' 'l
; O Mr. Hart, I uculC ar.t like 7cu ':c let ah

-
;,

4
| Applicant's 2:.hibit No. 70, which is a Noverbar 19, 1374

5 I

| letter from Reubon Goldberg to Dc;nld Hausar..

-

1
O .j MR. REYEGLDS: ":::uce ma, tr . Chair. nun, !

i
4

'

7 ' .'
Am I correct now in c cuming c'ht.t that in the '

,

6 I

total correspondence thdt tha vitness ' tau relying on in -

9' . .,-

; response to the question by the Depart: tent and the Board
t

to I

as to the basis for his conclusien that thera *.tas no
II wheeling now?,

I
1 "''

11e cdiressed corrcopondenca, and I anked to havo,

1

13, it identified, and you caid he could identify it in hia |
-

*
.la answer.

15
C11 AIRMAN RIGLER: I think it ic safe to ace:sr.c |

i, -6 -

if he didn't identify it that it wouldn't be concidered. I
e

i
!

17 MR. REYNOLDS: That is uhy I had anhai the |
:

'
,

10
.

ii question.
c
.I

E THE WITN3SS: If there is ac'ditional doculconta- i
!

I'.)
I tion you would like, I could go chced.

!
,

t
nI .NR. REYNOLDS: That is whah bothars me chout it. |
' 1

!s
-",

| BY MR. M3LVID BERGZR:
'

.

<

23 Q Is there additiunal documentation ycu relied,

2^ upon?
i

4

I25 A Mcw you are in the arca cf firs - atrike fir.a.
i
1

$

.
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i

1 You are into tha trcnsmiscien cch2dulac thtt we
i

2 ; have submitted to CEI cost recently phich have prcvided for
. i

!

3j wheeling to and from the City cf Cic.cl. sad, auf if I'ic
! <t,

4 || not =istaken, the transnission ce2edules the.t ceae bach !
'

t
i

5 ,1 to us from C3I only say to the Ci.:y.
.

j..

Gi Q Mr. Hart, if I may refer to Applicant'c 70,
1
:

7, November 19, 1974 lotter, Mr. Euchmann had choun ycu
i-
.

8 the line of correspondence dating bach earlier into

9 your 1974, and he particularly rafcrred ':o Fehntary 27,

10 1974 lettar from Leo Hetticy to tha City 7hich fcniarded a
f

11 copy of a draf t participation ag::acment.

,;

12 ! Following Applicant's -- the sandi:g of i4

I.,

13f Applicant's 70 by !ir. Goldberg, did the City send C"I |!
ig. 4

14 .t, another draft of a participation cgreamant? '

i
' e

|
15 | A I believe I did, yes, cir. ,!

il
!4

16 h MR. MnLVIN B2RGEP.: I would liho to hr.vo
1,

j7 jf marked for identification as DJ 315 a letter freni ncuben
'l
II;g Goldberg to Donald Hauser, dated Doc:r:ber 13, 1974e which

19 j bears Department of Justice intern ,1 identification ntmber

I-

20[ 012994.
I
'

21 (The dccumant refc-red to was

i I

3.3 rt.arkcd DJ a:hibit 315, for

.3 idcatifica'.-ion .),
..

.
^ *

24 THE ilITNC'2S: Yes, sir.

' 25 ,i
.:
!.

j:!
*

:

1
?

I

._
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|

|
1 i BY liR. HELVIH BERGF2:

f

j
2 I Q Mr. Hart, have ycu seen thici doc' ment b sforo?'

I
i

3 | A Yes, I have, sir.
i
!'

4 ' Q Was thic docunant Serva.rded ta C3Z with the i
1,

5 agreement that you just mention 26. in your prior testir.:ony?,

6 A Yes, sir. I believo all of them were foruarded.

7 In other words, there would have been a participation i

d agreeLient, operating agreement, and a facilicioc Ogree-
.

9 ment.

10 Q Mr. Hart, do you rcccil if thao thrce

11 agreements were fairly lengthy doenmantc?

'12 A All of them were fairly lengthy documente,

13 very complex, lengthy documenta, yes, sir.

>

14 Q Who prepared thcan dcetente for the City? !

15 A Probably the original draft would have been

16 Prepared by Bill Mayben. It would beve been reviewad by

17 outside counsel. I would have merely glanced at them,

tg } and then they would have been foruarded to C":I as hero by

19 Mr. Reuben Goldberg.

20 Q Between February 27, 1974, which is the dato
i

21 Mr. Howley forwain: led a.draf t participation agreement toI

'

-

22 the City and December 13, 1974, which io the data ths.t

23 Mr. Goldberg forwarded three draft agraemanha, including a
.

.

2/. participation agreement to CI:I, was thora any discussion

' between CEI and the City with rccpect to tha participation25

,
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are

'

l
|
f

I agreement,

g
/ 2i MR. LUCmnMN: I oM eet to th:t, Your IIcntr..

i

! .

3 The record chows that this was cil hrndla5 b1 Mr. f
'

' 4 Goldberg's office and this wi'nese teatified on croca-c

51. examination the last time that he trc not familiar with
(

,

.

6 what went on.

7 MR. MELVIN DERGER: I belicve Mr. Hart hr.d

8 testified that he attended certain mcotings in this 5.eriod

9 c,f time and the intent of my question is to detcrmina
.

10 ; whehter participation agraccont: ucre discucccd.
!

11 MR. BUCIIMAN!I: I would liho cot:nzel to cite any ,
e

i
12 record reference to a meeting in the ;eriod of time of ;

i
i

13 1/27/74 on. !
,i

i
14 You may recall that I put in :D:hibit: G.' in April :

15 of 1974, 65 in August of 1974, as lir. Goldbsrg's reply,
?

i

16 4 Exhibit 66. Letters 67 and GS, all of which we wera nahing :
'

1

i
17 to have meetings and there waren't any meetingc, and that is '

18 the point. There wore no noctingo. Unicas counce'.i::anq .

gg show mo a record, I object. Not on the participation

20 agreement.

21 MR. MELVIN BERGER: I believe that ct tran2cript !
I
f', 22 page 4906 and again at .1912, Mr. Hart has referr2d to nacting:1|

23 which took place after Fahrua_-J 27, 1974, and from tho
.

I

21 e ntext of the documents that varc discusced, at those trans- !
}

.1 }

( cript locations, it would h:ve been prior to Decc=Ser 1974.
'

j25 ,
q
t .

'

i j'
I!
,

u
't
11

l

1

| I
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1 MR. BUCT4 AIR 7: That is pracitaly not. That
I'

2 | uac my cross-examination whera thi- '""-~ s haa rnia therc !r

!
3 j nay have been meetings, but he di6n't r m ecar uhare they

'

4 were er when they were.
i
;

5 I put theca dccunents in to deronotratc and I ;

!

t.

G believe I persuaded him, thau the mcoting he.d not been j
;

I
7 held. I think that la the fair reading of that tranceript. j

i
18 CHAIRMA?i RIGLER: All right. Chan I will ucrmit -

1
-

9 |4
the question.

}

10 TIiE WITNESS: I'a corry?

11 CHAIRMb_N RIGLER: You may anarer.

12 THE WITNESS: The quartica ia --

13 (Whereupon, the reportcr rand the

.

14 | pending question, as requested.) I
i i

i

15 THE WITNESS: Yoc, there was, i

!G ' BY MR. MELVIN BERGER:
i

,

! .

|
17 Q Were therediticussions associated with diccun-

I
le

rU sions which were golng back rnd forth betacen the Cit"

e and CEI?
' .'

|
I20 A There were a whole cories of agracacLts uhich

!

21 were under discussion at that time. In this Dacomber 13

1 22 letter, December 13, 1974 referred to a participation

23 agreement, operating agreement and a facilitias agreement.
g

-
~

'

2a The operating cgreenent and the facilitica

25 agreement are a necacccry stap if ycu are going to anters

!
t

Ii

l.
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|
1 '. into a participation agrcemenu, ba:crea c.n innt tin e r2 i

i, I

2; did not have the 130 h'I intercene.:ctior., c:/. .f: 2,

I;
i

i

3 $ ocerating agracment and th2 facilitica ag crr:nat t zu to 4
, ,

.

d >'

4 facili: ate that interconncaticn and t!.r? ucra ::aly una :
1
.

5 or two stops in the path leading to.;nre ,20 prticina : ion
.

. :

6 agreement which would ho the end recult of all of tnAs. k
i
,

7 : As I indicated earlier, U-2 did antur into an
i

11 I

a] agracmont en the operating and fccilitica agra.cr. cat on I,
.

:|
*

f
9

4
April 17, 1975. So thors unc a :n J.s ser.oc c: Ioe ting.

|.

i

finally that were culoinated on thi.t dcta d2.11.c.nt 's'.th {
10 i

l
.

I; one step tcwcrd this whole procacc of cntarinc inta a
!

11 i
e
i

e .
i

12 : participation agree.r.cnt. i
h. .
,

i3p MR. 3UCHM?JN: I object unic.c: nhe uitnacs
h
,

ja y can relate it to a maeting fro.a 2/23 to I'/l"; c? '74,

5 the time pericd ho . ras asked c.cout,
d -
n

v. u: :' CHAIRMAN RIGLZR: He ha. civen hic anaucr
l'
it

; ;, j cnd you vill be permitted to go into that on recrocs.
j.

I
,

.} BY MR. 2*.ZLV.3 DERG2R: !:.
a

*

s >. sp ,-
*r n. Q Mr. Hart, I believe in res*once to OcMa 4.

, , .

y,,f cross-examination by the Staff regcrding the Onceabar '7

.

b

!

t

meeting, and in particular regcrdi .g any cc:=cnta thct7,; i
n
it

3] Mr. Houley may hava made to you when he handnd you DJ 105, j
*

<

. ,

,i which is cn undated letter frcn John M. Arthtr to the4J g
.,

I .

g,4 j City of Cleveland, attention Hencrabia Ralph r-er.4, d.c you i
I

0
l.

|| have that letter in front of you? i
s

s

<. a i
I i

1i
1
-

|
M ;

d !

h
,\
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1

1 A Yes, sir, I have that in front of me, sir.

t

< 2 Ma. LUC 3;tAMI: Mr . Ch21.T.an, I dm.' t belia'te I
^

i
)

3 inquired into that in crens at all..

4 I'm sorry, the Staff did. I witbdra'; that.
,

!
'

35 BY MR. NELVIN DERGER:-

6 Q I believe your tentimony was that upon being i

I

7 handed this letter by Mr. Howley, he stat 2d t'u t you may :

|
8 not have received this yet, and that he then tectified he j

.

:

9 had no additicnc.1 conmants concerning the purpose aa to |
:
s

10 why he was distributing this lotter. {
l

11 Do you recall that testimony? |
i

12 A Yes, sir.
,

13 Q If I may, I uculd like to t y to refresh your

la recollection on that point. i
1

0

13 MR. EUCHMA:Ti4: Is the Departmant of Justica
| ~

l

16 i, going to cross-examine its own sitneca neu?
P.

;;[ CHAIRMAN RIGLER: I think for the purpc.va statzd,.
L t

'

I
; .- it is perfectly propor examination.

ic MR. BUCHMANN: He hacn't toctificd he couldn*t
't

20 recall anything yet. He haca't stated thnt he couldn't

21 !: remember anything. He stated . flatly what his rocollection |* i

.I
-

t
i

22 was. !

| end 22 g3

i
I

$N |

\
25 ,

I

'l
!

n!

_.
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^

CHAIR:WI RIGLEP.: Tha Depar:nzat ic cntitled taS24
t

. .

g refrech that recollection. No arc in': Ora ricG _n .:na r uth. j
.-

.
1

bri MR. BUCHMi3 : I undersnend. M .n I, sir.* .

;-

4 CHAIRMAN RI7L3R: All rich:..

U If thera in sc acthing tha strikes -1 (.'iccccd .
.

,

i
U and' is not in his Previcuc tectinsn". that :

. ,
.

.I

7 is at variance with the facts, wo would rather he.ve tha !

,

8 actual facts .ostablishad, ratha:: Om Ica.ra the r':ccrd in I

|
9 an incomplete or incorrect cte.ta. i

, i
!

0- l - MR. MELVIN DERGER: I .cculd like .o tt= 1 to

I
e

11 Exhibit 291 of the Departrant of Juctice and to 0 a.o 00G16240. ''

. 9
.

12 Thhs uould be the fourth paragrapn en that p..rticulz.r page.

13 I would like you to read that r.arugran. 'a. ,.3

M.|
'

' THE WITHESS: "L. C. Houlay cyaned the racting i

!

'
15 by referring to the Decer:ber 10, 1973, 'ettar of

,

.

. t

15 d' Duquosne Light Company, addresced te Ralph Park, Ma rcr. |
p ,

d I

!- !!. L. C. Howley said this letter reflected tha fact th2t ;
,

! 5

i ') the CAPCO ccrapanies for the recucac ctaw:d in tht lettcr, .

,

I tha it didn't make conse for ICLP to bc mortar of CA?CO,'

:,.

! 1

20 noting particularly the restrictions on mmicipa.~itier by: .

.I

.

|d statute, charter and ordincacc."21

li t'

!! |
.

-

22 h CHAIP. MAN RIGLER: What page ic n'' '-'

f
i. $.,
. .

2': g3 MR. MELVIN BERGER: 0001436C. j
.- i. t

' i

2a BY MR. MELVIN B2RGCE: |
.
9

:

Td i. O Mr. Hart, dcas that rafrc.1h cur :.acoli.sonica {J
M
t. !
- e
It j

i |
u .

|k h
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,

w2
j,l

!
as to whether or not Mr. Hovioy made that statement at thct

*

i

;

I )! meeting on behalf of CPSCO compcniee?/
;

||
43( MR. BUCIIMAHM: I cbject to the r.hrecc "cn hoMlf." !

.
h,

,

4.. ! It dcean": say "cn behalf of."
!

:

!
.

3 CHAIPJfAN RIGLER: Raphraro ib. '

,

U
'

BY MR. IELVIN SERGER:'

I G Mr. Hart, I would like to ack you if this

i
B refreshes your recollection ac to whether or not Mr. Hculey !

. ,
9 made that statement at that Dacanber 13 meetinc? i

i

.

|

10 CHAIPJ41dl RIGLER: i;hich stat:2. ant, nou?

11 You mean the second sentencs?

12 BY MR. MELVIU BERG 2R:

13 0 Yes, the second sentences of the fourth paragraph,,

!4 A If the second sentence chere --
|!

15 G Maybe I should read the centanca,
,

! t

\[6 MR. BUCIIMANN: He just road it. !,

! I
It

I ', p BY MR. MELVIN EERGER: f
'

i.l !.
,

17 ' G The sentence reads as follevc: "L.C. :2cwlcy i
!

:C said that this letter reficcted the fcct that the CUCo t

,

I companies for the reascns stated in that lottar, that it d[dn't'IO i

i I
i21 I make sense for !ELP to be a melbar of CPECO, noting j
t

,

I22 particularly the restrictions on municipalit .cc by 1;
I

i

23 I statute, charter and ordinance."
1.

Id I A And your question is, do I rem 2nbur that
I

1

]
i25 statement? The anauer is no, I'n afraid I do not renember'

i
!
i

I| 8
3 ., I
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,
,

I

bw3 that statement. I ha se hacrd him nche a statTrant en, '

! different occanicas, but not at th at partice.Iar cnani
<J.

I

..

3[
3 O. Can you ta.itify ti'.at hc did not m.1::'. tha:

_

4 ;. .

'.
statement?' ,

,

5
A. No, sir, I can't.,

,

6 i
MR. MELVIN LERGER: I don'b believe e hcva any I

"#
.
.

furthor qucations.
iG '

MR. LESSYt Staff has no recrocc.
9

MR. HJEL E T: Cit'" hcs no quantiona,, .

'

\10 '

MR.BUCHMANN: Can I have a accent? I
,
,

ti I

. Is it an appropriate time for c five minuts '

p~ i

racess? i
'

,

,

CHAIRMAN RICLER: It is.( i
!

. . ,

"'

(Recosa.)
T L*
sw

J -
,l -

1 '

4 - '9
E0

l'

=* $?
.; -

i

f5
.

.

|- t

] i
_? G_

^

,

I.
Ia.

LS
I'

;
-
i.

I
e I

09 1
,.

=-a. 1 .

e

! I
'
.

.

. .

.
6

$= E

,
I
'

k it*
.

a. J i ,

I i

! !
-

t
-

t
- |
! ,

i .
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arl I RECROS3-EHAMINATICU !j
I
t
!

/ '-
.

EY MR. BUCICGNU: f
f i
i !

3' Q Mr. Hart, ,'cu disctice.>.6 c.1 rr.circat the f act .

.

4 '

that the question cf the entitle.*:ent 20 utta :E M D: pc ar
!
!

5 which we have been diccussing vre preazntly ca appeal. j,

i
!

6, The fact is that it is on c.ppoc.1 frc:a a heician i

I
7 of the Adrainistrative Law JTudc-e to t'~ > #1'deral torar t

*'

t
i

|8 Corraiccion itself, and that ic where it sc;nds neu, ic

9||
i
'

it not?
i

to A That's correct, ci".
I

11 Q Nithout being overly preci.;c about identification,!

12 i there ara Vermont interests .sho r.:a tryi.g 20 get thac
!

13 power? i
( 1

-

l~

i

14 i A That is correct. I
! .

t

15 O In addition to Allea. hon.v? i
,

0

13 i, A That's correct, sir,
i:; -

ij !

17 ;[ Q Indeed, cho Cor aiscion Ss?.ff dat ia 112
,,

;.0 h Federal Povar Com:niscion S taff itetelf rccertnic.nc1C nat ;
,

I
* <' i the power go to Ver:nont, did it not? j

l.

o

20 |'i
l A I believe they recct'.endcd t'.c pcrar go to Verment,

l'

it i
I.n. . j contingent on it being chlc to 're raccived '.cy the Cio* cf |

.

,

i 1', n Cleveland.' '.

-- t I
l-

1

23 ! Q In any ov2nt, tnose are m2ttarc of rccer$
l

* 1

24 - are they not?

l A That's correct.5 t 1
-

i- t
' ;
o i
!. .

i ,

0 .

il 1
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i

1[r| Q One other cuention: '

I ;

r 2i In discussing the rac;tect c? -ie Ill.nainuting '

'

t
i

3 Company for the right of firch refusal fcr r.ny exccco j

- c

4 Pi pcwer that the City might have in CEI's chare of thsse
l !

5 i various nuclear plants, you used the caprcccion ''if no i
'

: :
' l t

S must go to the FPC cver-f tina . '' |
!
.

7 I gather you utan overy i:ir.e you want to call ,

!
.

8 t' power to the Illuminating company, you gather you would !
*

.

9 hevo to go to the FPC if thorn was a r:te disputa?
.

8 e'
10 A If there was a rate dinpu::a, tha caly ':cccu ca i

.

I

11 we would have would be to center.t it befero the F'c. !i

12 Q You are discuccing imles of gnuar by the Citj
|
I

13 Municipal System to the I':.lur.incting Comptrf? ;
i :

14 A That's correct. |

| \

ts ! Q Is it your understandir.g that the FPC regulaten j
! i

that rato? !;G .

!
.

17 r A I think I tcstified that I thought it did. I
li

w could be in error thero, but ths.t is my cpinion.

U
y! O You might be in error there? |

|
20 A Yes, sir. But that la .rj opinion, cir. |,

,

!
8 t

;

21 MR. BUCEMMi!!: Chenh you ve*y much. |,

I. i

-~ b. CHAIRMAN RIGLER: Does that conclude your recroeO?-
'* m s

,

t

.e.s i. . MR. BUCEPJ0iN: Yoc, cir.
,

Y' CHAIRMAN RIGLER: Mr. Enynolde, do you hava
'h

*

'

.v. ~ y

I. -

25 ! cnything?\

!!

!s
-

!
't

|I. .!
'

ke
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;

i; MR. REYUOLDS: I have nothing, cir. I

.

2 MR. SMInt: dh:t is the. hasis for - cur th0 ght( : -

*
.

:
S that the City of Cleveland tcculd hr.vo to go to FPC for !

.

''

4 approval of ratec that uculd ba involved La the first,

5 refusal clause? 4

f*

.
6 TH3 WITNESS: Sir, ry culy bac4 n for thinking !

.

i
<

7 that is when tharc in a whoic331a calo cf clectricity, I j

8 immediately think it has to havo :.he approval os? tho ??C. I
i
1

9 If C3I varc to acil to the City of Cleveland, ;

i

!

10 it takes FFC approval. If you tu~n the thing arourr2,

11 I assume that v.o be true also.

12 CHAIFJ1Mi RICL2R: .by otner gr.usnien:.;?
r

13 MR. IL2LVIN ESRGER: ';ene frcr.:. the Capar:= lent.
(.

CHAIRMidi RIGL22: Idl right. Thank you. !,
p

4

15 (Witness enctc'ad.)
i
.

- MR. R2YEOLDS: I Uculd like to nahe a notion iio j
,

i

.

.-! vith respect to the testinony of this witness unds; ie/
,.

5

;,.' Rule 105 similar to the or.e that has been rndo provicucly 1
i :

| with respect to other testineny.-c
i

.
f.

20 CHAIRMAN RIGLER: All right, and no will

'

reserve that decision..e .
,

:

3 MR. BUCE2 WIN: Your Honer, that leaves only.

one matter. I would like to tahe care of it while 5!r.3-a
.

~

g Hart is still in the juricdicti0n, if that ic all right.
t

| CHAIE:1AH RIGLIR: Fine.
'

y
\ a. .> '

.
a

j MR. EUCIUC E : At pago 1520 to '?1 of T..e i
i
1
! (

+

l- !
1

1

!
1

,

'
1



i i
.'

o .o b.
- . . ,

i

i
cr4 | !,

1,
4

y

; transcript, you ruled -- i

i.
i
t

.

2 MR. SMITE: ilhe.t data is that? jr
lq.

.

e :

3 ! MR. StiCD:A;TH: Fabranrs' 10, cir. -

i

-

.I
t.

<
f4 CHAIR 2GE RIGLvr- ?s th a t the on.i. '/ :. r. c a :.t. Icaua? i

.
-

i
e !

.

3 t MR. BUCHIGich Yes, sir. iI.

i

S CHAIRMAN RIGLIN: all right. !.
I

7 MR. BUCURGi: 4MO to 21, yea rulcd if, or at j
.

'

l
3 least c:cpressed a view if tre could got a loch a: tha transcript,

!
j a motion to strike which I had orOviousl.v. ncde J uld bo9

|
.

10 granted, at locat in part, and it tJac up to ut :o

11 designate what us thought was applicubla. !
:
!

12 To put it in content, you may rcccll, t' tat was
|

i ,

13 j some time ago, there was a seriec of quoc.tii.ns accut chc.
|,

-
: :

14 had drafted bond ordinancen and uhy the City had !
!

'

15| changed lawyers, if at all, and it was said it uculd be
'

.

',

IG ', connected up, and we had a long scrics of questions. !
4

17 As I read this, I believe the motion to ctrihe

;g[ should reach to -- and I don't kncu id Tric ia a mobien !

!

19 , or simply an argument -- frcm paga 4657, lino 23, noct of !
l'

20h the next page is colloquy; but it gcca dort, to li.:e 18,
d
'! inclusive.21
I

'

22 Then should pick up on page 4669, line 13, which
|

i

23| were c:cpressions of reasons why t':ic change vac mado,
|
'

23 through page 4671, line 22, and then finally paqa 45--

ya CHAIPFJdi RIGLER: Unit a minuts.:. That includens
i
i
i

l
1
I
es



i
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.

i

1 all of 4670 and 71 through line 22? |
| 5

f 2 MR. BUCli?-JJO': Yes, sir. !
l

Then page 4672, beginning en lin' ' **-cagh |3 '

/ t'

il the ne:ct paga, 4673, ending with lina 24
}
.

5 CHAIRM?5 RIGLER. Mr. Borgcr?
*

i

5 MR. MELVIN BERGI:32 I would like to respend ',
I

i
7 to this raotion. :

,

!

8 The Department believec that tha {

g competitive positions of CSI and Clavoland :. uni .rc
i
:

10 an issue in this case, ecpecicily with respect to !
e
t

i1 reliability and rates.

12 We already introduced cccc evidence on thesc
|
i
'

13 issues, and we will be introducing soma cdditional
,,

' !

i

end 24 14 ' evidence. |

t

15
:
.

f i

n; !
,

$ "s h

4

Iap , ,

6

hI

!2c
.

b ,

21 1
i
t

t .

4g
-,

ei

,. ,
.

*

s i-,sa p j

f f
'

!

i
'

i*
i,

P |i

l 4., e

- -, - - , , _ , . , , _ _ _ - _
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i
;f It is our position that th0 Scnd iacus in :

S'25 ., d . I

< -e question goes directly he LTJ P's 2ility to fin: .ca ir.prnen:nts
ibwl

.

'iir+ Ol'
,
~

, and. that this ability to fincnce ir.n::cwr:n'.3,'
,

,

.
!

~

{ g i T

' impacts on the ccmpetitive pccitin of ICLP. .
t

Any actc or circz.satcac .s whichm;b it n rd i.
F

G difficult for ICLP to finance thcac imprcvonancs, -

tharafore, impacts on the Ocmpetitiva pocition anC, therafors, ;
.

S we think that the prchlems which m? h26 vi;:h regard to thf.s t

S bond issue, which vara, stated by ir. Ifart in hic testimoay j
!

10'

are relevant to this procaeding. -

|

MR. 3UC*D'J.MN : I am not going to tsc a posticu
I
,w '

on the relevanca of thia it. the c.bstract. This testincay,''

,
-

.

i ",
however, as you can see on page --whcr2 it togx: cc f M7, I

,

'4
the question was and, indeed, it ic ycur quas::ipn,

'

M Mr. Chairman, what differenca coes it md:e who draf tsd the
i

. - a|
.

i
" bond ordinance, and the answgr by Mr. Eergar is, I be .ieva j

..
i,

' ' [ ,' I would mennect this up in the ne :t couple. of questions, j
ta g

H.

'' and you said, okay, in effect.

u-
The testincny that is givca, eran if it f.c"

i

i
*

1'):1 s

; relevant, as adduced ao part of n ca:.e in chiaf cca not I
"

I i
o, 1

-,

adduced in that way. It is pracented ar, part of the j'" '

!
* n

~~ connecting up to show why the drafher of the bcnd criiina'.ca ;

1 0

#' 3
-

, d was secchow portinent. That being ; atrickca, the theis !

i :,,

; thing should go. If they ucnt La put en testirny li:;3 that,"

'
t ;

t --

l they should put it en through a c,ur.li.fied witnaus i"

!
i

p .

li f

it
U i
e i



p - . - .

.

SG !
!

bw2 ;

I directly and not over the back liho thia.
,

i
:

( E MR. HJELIFSLT; !?y raccllaction tsa ct the tin
i.

3j the Board had prebicmc with t2atincay a_cing. to da ,i
A |.

I 4 identity cf who draftsd the crCinanca uith risceet te !
e !

l5 ralavance, but the testiacny a:a to the offect of any ,
,

,

t

6 amendments or marketability of the ben *.s, as a reault of

y what happened at the Ccceiitte3, wc a different sucjoct i

i

s entirely and was not connected with that limited pr,blem of f
!
J
'

g what the relevance of the individu 1 Uho actually draftod
.

I

10 ! tha crdinance was. |
,

!

13 CHAIEMAN RIGLER: Yes, I hclicyc that stata; i
'

+
.

1 1

12 I it properly. If va refer to 4630 and 81, we indicated I
:

?

13 , tentativaly that questions with Ic.spect to why the city i

!
;4 , did not draft the ordinance, and the annuara t0 thow questicns'

33 wara subject to-the motion to strika, cr.d un indicatLd
!

f| i

16 j; our intent to grant that motion. j

d i
!! However, we went ahead to scy the unbscquent t.,

i,

I. !:

7 | toscimony with respect to the previsiens of the bend ordinuaca ?
!

to which were commentad upcn by investment councel in Maw 7crk, {- .;
* !

) tontatively wers to ha pem.itted to rumcin on the ra nord,20 ;

! i
i

MR. BUCHPANN: I'm awara of that, yo tr ECncr.;i ,
. , - j

*
22 . , I'm trying to persuade ycu to change that tanta'.:ive j

'

t
4

22 conclucien. As you rend this, it in plan that the !|

.

l,.
material was here effered on the a:: prana repreaantction b f ig

, .

O ;

[ Counsel that this was to counset up the aucations !!hich I thi.nkik
3..e,

, ,

i: ,!.
' 4

I i
fl I

f I
a .

.



I t
t

0 A *" 0s
t
i

by,3
ve cre all cgraed should go out cnd tht; heia; rc, t.. : !'

, ,

,
-,,l|should gc out too. 1t 4

|
=

9
f

q
j, It ic not iny representatien thc.t t:w. -:9ra .n there i

a., o

for that purpose. It is Councel:o repr,ncncr:ica.*

(' 4
|

] /.R. HJEL!!?EiT: Thht dal cha rc:gracen t.-ti.an ..mu.

2 .
.

d

that the nc::t couple of quest.iena rould connect ..t ;9 i

,.a , ,

..
l7 'iand not.that the rest of the quantscna uore for t.nu nurych.,

* ,

It is, among other thing.5 that ic .rhs.t C r.' conAf '
*

,
.

t
, 'i doco

< _.
. ,

,

'ir. Dr.rgar? -CHAIF}iA'i RIGLER: -

., 9
. ,

MR, MZulI'i BERGER: I f the testi:r.xp -- .u : :.e aG if
;)

| the testi: tony la rolwant .md probativa M the in mn: in i-

n. .
i

f.
l,

,

! centroversy,. sad thz reasenc for aching. the qu.:.itica : --

2,

.

,|i MR. RE'SiOLDS : I can't hacr a ,ord ho ics

t ,g

saying.,,
. >

1

i-
-

if the.' MR. MELVIN SERGE 3: It ?tould non.:.- ,

is
t

il ~,-

testimony is relevcnt und is prchativa of tM :.artucan._

+/ ;i
: ,P
a

,

in controversy, than thu rt.asons for acking tha pt.rciculcr?-
. . -

i :. ,

4 .

,

! quos tiens uculd not be material..

.

. . , . -! MR 3UCHMMJH: I don't f.g2:c.) uith t: int * h . tha ;.

.cv i
- t

1
-

|| expressed reascn is a p?.rticuhr p*,'epott and dapr.'.r.as .29 c.: ;
;1

.

,

] oppcrtunit:y to objact on other groundc.*
.,
-- .

:
ij CHAIR!WI RIGLER: All right, I think .!a c.ree rs;dy -

y
. . . .

p

!i to rule, '

. , ,

'|
:. , ,

!.

-.> q Pn page -- we vould orar.ulc the notion to ;( . , ,

b i
n 1

;t i I

,

}<i ,

,

*
%g

is i

. - - - - - . - .i-.,~._.---.-.. _ . - - _ . _ _ , -- . - , - - -
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A

l '

strike with respect to the lines on paga 4557 ;+
,

.

''< ~

Coming over to 4553, we uculd auct in uho a

.

3 '

objection posed on linco ons and tue of this paga :ind ! '

. i ,

( 4
'

'

thun would strike the cnsvc app 2 ring en linoc 17 nnd 13. [
t '

| The motion to strika will be deniod no to the .'
'

-

i
< .

designatad lines en 4669. !
'

i-,

'

The motion will ha danied cc it relatts to paga 4670..
'i !S

It will be denied e.s it relates to th e lines !
!
.

9 !
designated on 4671. '

In'' MR. BUCHMNS: I didn't hear, your Honor, uhat j
., i
*

that denied. l
. i
k i

t2 ,I I
.

4

*Q i'Ta25
1 '

;e

h $

14! ! '

|:

.

15 i i'
i I

i

1G i
'

I i
I f

,- : -

|98

I.h!
.i

I
s

I t'
-

. .

i

t
2) !

21
f

*
,

I6uS i

;

i

23 |4
6

| 4

I

24 |

(
e- , ;
--

. i

i i

t |
i

;

*i
*

,

1 .
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1
i

"

- i" "m}26 - -

1 :

Ih CHAIFFJ.N RIGLER: Yec. It 1111 he denicd |,arl
! i

i 2 with respect to page d'372. |,
1
i-

3 '; It is deni:d ac to p:70 M73 . .

'

.

d ! We would hevo custained the objection to the !
'

'
I'
I

g q'ueO t.4Cn3 poGC on Ainc J.* o r *2 ,..uo e :) .
, .. .. a

I.
,

.
i

3I Howacor, if r?2 cor.te to 4379,. Uc cce che
*

H ,

' i
7 l Department withdrtw that line of qusctioning. Tho.re Ucs j

,

i
3 no motion to strike pr' ding.

7 t
i i

t-

D !! I believa that covarc it. ;
p .

4

MR. CHARNO: 2'.r. Chair::an, pursuant to t'la j10 .
-

t1 Board's instructions, we confcrrad at Ocre 1angth with
i I

f

12 the City of Cleveland and over the wes::end, and we werc !
4

4 :

13 able to take so;tething over two feat of d7 positions, if |

f4 you ccabine the City's and ourc, and rcduce them a pile

. i

13 il of e::cerpt s for 25 vitnesecc that is about fiva inchec ,

.

M'| high.
;'
'

,
i

i I

17 ! We have passed out the first of thus:t, and
,

: ;

:i
.D would offer it subsequently for identificatien and 4.nto ;

I

;r evidence.
..

|| CHAIPEAN RIGLER: Zave you diacuased'2
I. ,|

. ,

2; i this with counsel for the Applicanta?
.

.

22 MR. CHARNO: No, we have not. :
i
i
I

23 CHAIRMAN RIGLER: I und7: stand t'n Applicante

2,; have a general objection going to the uso cf deposition |
!

'

.J, j
i

2", !! testiltony. Bypassing that genorcl objc::tica an". deferring i

t'
Y.i .

0 |
li I

ti i
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ar2 j

i ij ruling on it, I want Applicants to cancider whcihar in
,

l
i

2!i the event that va accided to accept rona 63pacinion
t IL :

3|{ testimony, what their reaction or rasp >n",e v;culd he to the i

i* i

| line proposal of the Deparcent of J:stico '.c.th respect4

'l
5 to the reduced volume of materials no ca offared. j,

"
l

6 l I want to defer this censifarsticu at thic i

I
'7 - time. The Board has done further reflecting over the,

I

8 ! weekend on this, and one of he problems we had with the
i
i

9
| Department's original proposal i.c that s great deci ci: the
!
'

10 material seemed anticipatory and it scar. .6 to uc the batter

11 course might be to wait and cc: if the App.'.icants introduced i
|

12h evidence which required rebutcel in tha opinion of the
it i

i
!3 ,| Department. !

t.

i i
14 ,i However, na could sae craas where it migY- kw -

t.

15 useful to have the tastimony im immediately and directly.
,

!

_ i:

;3 Areas such as whether or not there were any discuusions !
T

| }

;7| among CAPCO members with respect to come of the rc:.:uents !

t .- .!

i; j for membership in CAPCO or pcrticipation thich has bcon |
|

:0 t the subject of some of the documentary cvidence which is
E |

20 \,' already of record.

|
21 ] We thought in those instancac thera raight be j

.
~

22 I an advantage in receiving deposition tastimony. i
t I

t

n i With those further thcughts o:? the Eord, I think
1=

na we will require the parties to confo- during tha uv ning

25 and see if they can agree with recpcet to the acope of'

's -
a t

M i

li !
5. i

)n.
el
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i

; ',
i1 any deposition tastiT.ony to be used. '

i
12 ;: If not, is will . ento our canc.idora':icn of li i
I
t
1

3 offer of deposition tacticeny. |t
.

| 1
.

4 'f MR. CE?2NC: It is the Dc:gerh?.ent .1 undoTattnlincy !
4

: i
i5 I that the Applicanto are preparing a 1:ric.2 at thia ,i r.e
!'

1
{

3 and have asked us not to make any ad minnien antil t'ny '

7 have had a chance to file c brief whic: tra i;2 o uinht to -.

a do, presuming it is filad in the i:.c.fiata futrra.
.

9 CHAIRLUI RIGLER: Off tha racord.

10 (Discussion off the record.)

n MR. HJEL?UELT: I vot.ld -juct liko to add to whz.t

12 , Mr. Charno said that the City dcac have ~:hr.;a additioniil
;

13 depositions which the Dopartnant did not intend to
,

I

1a utilize any portions of at this tire diat ii. e Citv ;r.7, !.- -

!

15 when the time comes for it to present its c.n ccac, i

:

16 ', present portions of these other three desccitionc. |lJ
.,l Other than that, I hava cet dcwn '.;ith Fr. Chnrnoi, ,'

!

!! and gone through and consolidated cur pracontation en the i;3
t

t

7i y other depositions.
't
I

g MR. RESTOLDS: Lat Mc stato fer the rr. cord that

[ what Mr. Charno is referring tc in the way c.f n .trimi is a3a.1
'
,

1

22 ; response to the memorandum that the Dopcriant has ct3mittad |
,

i'

33 !. to the Board, regarding the mattcr of ucing f.oposition j
1

. .
.

4

24 testi:aony in this proceeding, and vc wi.'.1 -
|
!

I t

-| CHAIRMP.N RIGLFE.: Cc you tnho tha position, ori,

c;,

, ,I .

k
i| |

.

|.

l
.
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i :
| i
|
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ar4 :
1 do you intend to taka the position that ac a mattcr of

j e 2 inw, we may not use depccitions Or n:oroly '^'" ' a "Te
l

'

! 3 exercise of our discretion va ch uld not use copeciticna? -

1
, .

''
4 MR. REYNOLDS: It is the latter.

5 Basically our pocition is that it ic an uc"crk-
,

:

6 ablo oituation that will extend, rather then shorten, the

7 hearing by a conaidarable ET. cunt. i

i
!

UT I don't know that I undarctand a motion !
;

9 of a five-inch pile rather than a one-fcot pile. Ullen wo
I

10 gat into this kind of exercice, there hac got to ~;c red- {
!

11 lining by all partion, j
?

12 The ene deposition which I hava .szen tihich !
!
!
!

13 I got at noon I lesfed through, and virtually e7 cry pego i

14 ; had a red-line mark on it, although not every paga j
'

,

13 was totally red-lined.
.

t

16 ! It is hard for me to got a grasp on uhat five i
1 -

!

17 inches of excerpted material meana, i

1'
c CHAIR'!AN RICLER: We hcvc onc before na nou which i'-

i. !
I i

tt- ! has only one or tuo lines red-lined on many pages, and
'

.

6;

In
|

that would reduce the volume of testimony. ;o
-

1

21 MR. REYNOLDS: Depending on th2 v01;me that

i, the Applicants wish a red line.
*

eo i-.

:

_93 CHAIIeWN RIGLER: Thst's right.
.

I think, Mr. Charno, you chculd designato the five!24

\ entire inches of deposition pages ycu uich to use so tha25 ,

l
t,i

:

11



,

,a.4o,
cr5 t.i

U'
l

i
1 Applicant 3 can red-line tha.n. '

i

2j Ila. REENLCS: 1 cannot mdo tha t o.cter.r:ina-f
t
i

3L tion tenight because I hava other ccc.mi?nautc. I have oce.r
it
li ;a

4j files that havo to ha mad? in thir preoccding that I
{
i
1

5 am working on, including tha cna I mantionad. +
.

I iG, MR. HJELMF2LT: I tould jact lihc to mate jt

7d the Board a;are that the C.. sri c Clevelcnd u:.uld
. i

.

.

i .! crobably not be represented he.' e en Zedncadav or
.

8
-

e. - .,

.' t
,

9j Thursday, but tha City hcc no obj,2ction to the tri 1
|

:
1 f

,

10 }a proccoding in its absence.
.

i t

nl
;

!( l

6

11 |' - MR. GOLDEERG: If No have decided to taha |
t '-

12 L tomorrcw off for hearing, ti:e Staff hac no cbjecti:n to !,. i, ,
i

13 ||, taking tenorrow off in lieu of Friday.
!

8

e

il
,
*

14 e; However, if we can croc023 on Frida.v., tra t/ cull ;. .

h ,
'

,=

15 pre:cr to.

'
I;G j CHAJRMAN RIGLER: 'icu ma7 havc to dicciccit thc.t
I4

a
io

with Mr. Rieser.;7
|i i

l' i
;;; ,, MR. RF'ZMOLDS : h'c . can ' t do tha t . I havn 1

I
3|i

i!

n i t. other commitments out of tova. --

,

t,.
-

p
20 f. CHAIPJEN RIGLER: I think tra %culd havo more I

n -

.e
,
.

?1 ji trouble with Mr. Rieser than s.nyono else. Ua ' avo |-ai-

,i j'
p .

9. ., !! indice.ted 9ood cause has bcon shown for taking Fr? aaY c f . ,I
=

s

l. .
.i.
!:o.a MR. RIESER: My brida vill ha hape.n to haar- 9 -

.
* ;

r,4 j love conquera all in come cases.
.i

..

.i
( ?.u- F, CHAI?lCdi RIGL 2: 'fou can t-11 her "cu i.'an c.

Ii ,

I
,

p
I ,'

-

* ,

. I
l

!k |
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..

,

i
1 big motion before the Board,over th.t oppocition of tha

|, .

li - I

ZH Staff, P.no notion vas grcntci.e 2

_ o. . 8

t
3 (Laughter.)

{
*

- . I !
/ 4 We will resu:ce at *.;:30 on ifcdnecday. !

5 (Whereupon, at 4:00 p.m., the hocring I I
,

t' i

G was adjouracd, to reconveno ah 9:30 a.m.,,

';

Wednesda , Fabruat*j 25, 1976.) j7 f
! l

ao e
.

1

.!

|

t

10

11
'

i
;

12 i |
.

O i

.

4

13 :1 ~~~~-

i.,

! s

14
4

1

15
e
$

|3 !

: .

!
'

17
:

!
, . - : i
~

'

i |
: ,

... !
it | I'

Ik ,.

w

'l 1

i

I,I21 1

i

i,*
n
-

.-

23 i
e i

24 't
! i

!t 7.c .
-

:.
:t
I

|

. 1: !,

I! |
' o ,

!

i
L

. _ - - . . - - - - - - - - - - - - - - - - . - ~ . - - - - -


