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UNITED STATES OF AMRERICA
NUCLEAR REGULATORY COMMISSINN

In the Mattcer of: Docket los.

TOLEDRO EDISON COMPANY and s 50-3456A
CLEVELAND ELEFECTRIC ILLUMINATING CO, ] 50=500A
3 50=501A
(Davis-Besse Nuclear Peowar Station, s
Units 1, 2 and 3) 3
and 3
s 50-44CA
CLEVELAND ELECTRIC ILLUMINATING CO. $ 50=-431)

et al.

e

(Perrv Nuclear Power Plant,
Units 1 and 2)

- - —————— - . -

F.rst Ploor Hearing Rcom
7%'5 Fastern Avenue
Silvor Sprina, #Maryland
Tuezday, 10 February 1276

Hearina in the above~entitled mattar was reconvened,

pursuant to adjournment, at 9:30 a. m,,

BEFORE:
MR. DOUGLAS RICLER, Chairman
MR, JOHN FRYSIARK, MEMBER
MR, IVAN SMITII, MEMBER
APPEARANCES:

As heretofore noted.
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PROCEEDINGS
MR. CHARXO The Depertmznt would liks ¢o

begin this mcrning by offering into evidence some oI the

intreduced
documents/yestercday and ident

CHAIRMAN RIGLER: All righe,

MR. CHAPNO: We would like =2 offer into
evidence DJ Exhibits 19 through &:.

MR. STEVEN BERGER: May I Lhave one seosnd,
plzase?

Pirst of all, if I may, on behalf of Qlio
Edison, the documants which were put in against Ohilo Exiiscn
and now with regard to Pennsylvania Power manifest what
the contractual relationships were and presently ar2 “Tne:
necessarily with rsgard to the Departmeni of Justice's
documents here--but certainly through ir. Guy, the oristing
contracts between the company and the small svstem: in its
area are in evidence with regard to the small svsteme in
their area.

The contractual relationships with the zmail

systems and the particular proviegions in contracts tha+s

"
“n

are no longer in effect from 1565 until 19-- i¢hat weare

e

effect from 1565 to 1972, we believe, and we have stated

on the record and we have cbjected +o their acdmission
as not having a sufficien:t relationship to the azisting

situation so as to justify their admission intc cals

record az having ony probative value,

‘-J-
IA-
n
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Q
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From 1245 to the present: the Lcard has teken a

different view notwithscandinoe tha fzqot that thess zrovis
sions az2 not in affect.
As to contractual reiztionships and hhes:

provisions in contracts that existed prior to 13€35, we

(v}
.
3
‘..l
«
]
1)
.
L3
~
\
t
r+
o
w

believe they cannot have any probativ
Board's view,.

They are not the prescnt contracts in effect
with the small systems in the company's arca. We den't
feel they should be admitted inte the recoxd for vurposes
of showing what the relatioanships were witch (ha sarties in
the *'50s, 1860, 1961, '62, '63, '64, and 1965 to the axtent thit
the Board feels there is a specific cut-coff date, namely
September 1565. If any of these contracts were in effact

for a two-month period in 1955, we would obisct on the

-

earlier baces that we objected that we doa'k ihluk thav aavs
probative value t5 the existing situation because they do
not affect the existing contractual relatisnchiss wiia
the parties.

Under the Board's presznt ruling, we don't
believe the contractuwal relationships in aexistence helbween

the parties prior tc September 1, 190

N
Ut

hava prooative

value for purposes of *he Beard's review.



EAK:bwl That is a2 gencral cojecrion with ragard to many
s2 of the documents that we ara =aline abouz, I vou want re

to specify which cnes la rmarticelar ve are telline about, I

L

will do =o.

Ithougnt at the cucset, sincs many of our objections
will be going to this, it was Lathar at “he cutsz: %0 set i=
forth more genaraillv.

CHAIRMAN RIGLER: Do the pre~1965 ceniracts tell
us anything about a continued cvourse of dealing cn bechalf
of Chio Edizen or Panasylvania Powar? Cen we iook “o the
pre=1965 contracts with respec: to notive or intint of thoe
company respacting its traatment or iits course of deslinas
with municipalities within its service area?

MR, STEVEN BERGER: wWell, the fact thaev had
contractual relationships, yes, zir, ©Devond thaz, a8 far
as the course of conduct == let o “ry exy to gtats it tiis
way: As T understand it, as ¢9 those zonbrazatuzl volation-~
ships and particular provisicns that were in e fec: frem
'65 until 1572 and are nc longer in affect, i: is whatever
inferences the Departmant of Justice would wanz ¢ha Board to
draw from the contractz, as fer as rotive and intaant, if the
Board is willing to go back to 1965 for purposes cf drawing
these inferences,

Going back further than 1965, the Doard hac made

the conclusion we will ;ow draw infovences with regard to




conduct or relaticnships that exlsisd prior o that tinme,
We have now thirz2e cete ¢f coniracis tha: ars

bw?2
sought £o be introduced against us, sine having 4i%eraznt

provisions and some with ragard te different choracs +that the

]

Department of Justice is =alleging =with recard to cectain

provisicns in the mcs* ezrly econtrac that were not
in effect in the intervenina contracts and cer<ainly are
not in effect todav.

ffact rox

-

As to those contracts, Lif they wore in

(e

a two-month period, from let'’s say Saontenbar to ‘WOvember 1965,

-

if the Board believes that those two monihz ara suffisiently

probative so as to bring into this record these Hulk ef

=
[

documents and tc consider t¢he charces wizh raga2rd <o the
provisicns in these contracts that are differsat than
the '65 contracts or the existing contracts. we s:i1l chkiect
on the basis that we earli:r cojectad, bHut that iz for the
Board to decida.
CHAIRMAN RIGLER: I understand your poiniz., I'm
just saying let's take a ccntract in eifect from ‘G0 to ‘64
which was then supersedad by a '64 to 70 centract and
perhaps in '70 superseded by another coalract.,
I'm asking if the 80 to '64 contrazt vhich comes
out of the limits of the time pariod wo seb for discovery

might none the lezs be probativa ol ¢he intsnt or notive of

Ohio Ediscon, let's 3av, to ==
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MR, STEVEN BERGER: Sell pcwer at wholesale,
CHAIRMAN RIGLER: To prevent, let's say, a

municipality from reselling pewer waich it acul re:

reh
i
0
3

Ohio Rdison,

MR. STEVEN BERCER: You are asking me if it ia
probative of that?

CHAIRMAN RIGLER: Yes, If the '60°':54 conirace
contained a provision which was repeated in the Later
contracts,

R. STEVEN BERGER: You have raised a problem with
regard to =~ if you are going to be considering cocurents,
relationships and marticuiar provisions of contrzetz dating
back until the mid-S50s for purpcses of drawing infercrnncs
as to continuing course of conduc: znd motive =nd intant,
then we are in a different ball gane, if you will, with
regard to what we ars geirg to be doing en our cases and
what we are going te be doing with regard to the crose-
examination of witnesses and should be entisled - viigh
regard to the cross-examination of witnesseﬁ. to prcha the
questions: of motiva and intent in the 30s.

You are broadening the casz by doing i3, ¥ think.
if that is what we are talking abouz, Than ¢ ic cartainly
an impression I had that it waz from 'G5 antil the pressent
action, even if scmething is not in existence today and doasn't

show the existing situatiocn, that we a-= going to mocivsa
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and intent in '65, but certainly not »ricr to
purposes of showing that motiva arnd intant,
The Board's view, 1 think, has bean that it
has no prcobative value for cur nurpos=s,
0Of course, if they are bringing it in for tha
purpose, then I don't think we can bz barrad fron crosc-

examination, nor can we be barrsd in osur diveci case from

going back as far as we can to bew that was aot our notive

or intention.

MR, CHARNC: It is the Department’s intention

that exhibits 24 through 13, whlich werc concracts ia affect

prior to 1966 contain restraints upon zlienztion,. which
were perpetuated in effect, though net in idantical fomm,
in the contracts which beceme effective in 1986 which zare

44 through 61.

In addition to being probatibe of intent, it i:

the Departmaent’s position that longstanding restraints

on allenation wher they take the form of custouar ox
territcrial aliccaticns cver a period of several decades
can rigidify the competitive relaticnships or rigidify th

structure and territorial boundaries, o thaz there is

no opportunity whan such restra2ints are lifted for competiticn

at that point,

You can have systams built u

O
%2
0
]
m
Q
oJ
O
«
o 2
©
]
(34
O

such gn extent that the cuplicazicn of facilitiecs roguired
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for competition would make it unecorcnic to actually cngage

in competitiocon.

If that pesture coulé be brcuziht ablont by
territorial alliceation over gsaveral d:zezlec we fxal they
have a great bearing over the empatitive giructure and
competive relationships in the Chio Eaiszon zraa,

CHAZRMAN RIGLER: If the rastraliats in 2iienation
contained in thesa contracts towhiich you raler mie
includad in the 1966 revisicnz or now contiracts, why do
you have to go earlier than '65 to esteblieh your paint?

MR, CHARND: Weo would feel that it is piobative,
the duration of tim2 for which these cenbrecis have been
in effect.

In additiosn, th2 statement in 2 th2 pre=5§ cortractc
are somewhat less sophisticated stazencnus, and I taink are
helpful in construing the pogiticns wa rogard as conparatle
in the post-66 contracts.

CHAIRMAR RICGLZIRs: Mr, Bargor, are tiaze any
contracts which termninated before the Ssptembsr 355
discovery cut-cff date?

MR, STEVEN BERGER: Not that: I amn zrare ¢f, ycar
donor,

CHAIRMAN RIGLER: 1If we hove a contract =-

MR. STEVEN BERGER: When you say any, &9 you mzan

any municipal cr cooperative contract?



CHAIRMIN RIGLER: Any include< in

list of Justice Nepartmeni exiiibit

0

Ll
MR, STZVEWN BERGER: Nct that 1 an

Honor.

CHAIRMAN RIGLEA: If we had a conc

1958, »ut continued in el'fect until 184° -
MR, STEVEN BEESER: I don’e think
of gituation.

ES2

4601
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awarsz of, your
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vact zsigned in

we Pove that kind
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As to the co-ops. perhapss, put as 20 ihe

-~y

municipalities, we are really talkiag zhou:, 25 I believe —-

the effective dates cf

s - PO - - e e 4 —~ vy by -
thz nev conkraci:s. 8% %0 '72 contracts

are from dovember 1, 1933,

We are talking about z two-ronth paviod.

pit S

s=rust your traln of thought.
(The Becard conferring.;
MR. CHARNO: Mr. Chairman, for clarification,
although Exhibits 44 through Gl becams effoc:ive as of the 1365
date, a2 number cf them were not signed urtil 19¢5 ard
therefore the earlier eihibits, 24 :thrcough 43, vere actually

in effect until 1666, though the subsa-usni contracts wora

v

In terms of restriciive

1

beyond the end of 1985 and intc '¢6 for cne, two or thrse
menths.

CHAIRMAN RIGLER: You are saving the vartiess con-
tinued to deal in accoriance with the terms of th2 earlier
contracts during the period of negautiation and signing oI the
later contracts?

MR. CHARNO: That's correcc:.

MR. STEVEN BERGER: I can't zcz:ept that

representation. I think Mr. Charne is doing it on tae basis

m

of those facts.

A3 to wlLat the

¢ ]
)
L3
(33
‘i
a

were actually dealing wit
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(r

8 in the months we ai*2 s2lkiag

in terms of the contrac
about alter Movember 1, 1903, I think 2 razlly nexd

some facts if the Beoard intends to naitz 2nv determinaiion
on the basis of that representatiorn.

CHAIRMAN RIGLER: Okay.

Although th=2 Becard is in sutbstanzial asrzement

with Mr. Berger's pcint that it is not fruitivl to look into

the '50s to determinz if a cituation irconsistent vish =ha
antitrust laws is beiny maintainzd tcday, roastheless,
the Septeaber 1 cut-off date strikes us as onz whish was

urged upon us by the Arvlicants.

'Jo
4 |

We will admit aill contracts which wers
effect on September 1, '65, even though thay axtzsnded
only for a ifew months irto tae periosd.

The Boarcd da2ferred in substantiszl part o the
Applicant's wishes in sclecting that as a =ernaina-ion

date.

For that date to mean anvthing, it means even thougk

November, October or shortly after tha% date, they would
still be relevant for purposes of this procezding.

S0 if a contract was sigined zarlier, but was
in effect, we will accept that contract into avidenca
during that twc-month period.

MR. STEVEW BERGER: Let me mxke this statement:

I think you knew I was not iavolved in
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discovery. Mr. Reynoclds, oa behzlf of all the anplicants,
was involved.

The September 1, 1985 cuni-off datz waz a date
selected for purposes ¢f discovery and ths discovery baing
for purpcses of determining what evidence shiould be ==
allowing people to discover to determina avidence that

might be admissible at the time of a tcrial.

-

The September '65 date thet was uryed upcn you was

urged upon you for purposes ol diszcovery and the burden it
would be placing upon the Applizeat., and reall
any possible prcbative value to co bhack Lavond that date,

even for purroses of dizcovarv,

urged upon ycu a Septemper ‘65 d:ate f£3r aay purposas cther
than discovery, and it lLas ouly been a3 far as how the Poard

is willing to go back to detarmine vhat ths existing

situation is in terms of looking to pazt ralatzionzhin

upon the existing situation; that is scme:zhing that the
Board is not by any means estcblished a Scotember '65 date
at the urging of the Apprlicanis or others.

CHAIRMAN RIGLER: We . #ill placa subsiantially
more reliance on the terms and preovizions of the post-'66
contracts. We would giva onlvy 1;11"~ waicht o the

earlier contracts, but wes will mdmit “hem and chor
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would be our rulinj.
=2 in that group

which expired earliizr. we would

extent that the Soasd is admittiag 2-ortrzots that vere in
effect pricr to Sepuerber 1963 thas =hae boarld i3 not looking
to the existencz of those contracis prior to 1975 as beiag
evidence of anything thas thev are 2ing to ke congidering?
The reason that you are aduitting them is
because they were in affect on Scptimber 1953, and whatever
&

probative value vou attach o it, i+ ic going to ke on

b
1
§

s

o

£

o

o
3

the basis of the two menths that pav heve
contracts may have bean in eiistence from Saptember 19373
until November 1965,
. CHATRMAW RIGLER: ZIu is o eondition ssnich was
in existence as of znaw cut-0if cate.
L

MR. STEVEN EERGER: Okay.

Just orne further example:

We have Pennsylvania Power contracts hera
dated 1938. Now, if it is from 1233 until 1933,

December 1965, let's say ==

th

CHAIRMAN RICLER: It wourld nov ke fruisfal for
you to call a Pennsyivania Power witnsus %c suplaia the
motives and intents of Pennsvivania Pouer

in 1938.
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MR. STEVEN BERGER: 1In tarms <of making proposed
findings and conclusicns, thz Depariment cannoi make
corclusione »das¥d orn anvihing pricr to 1963 23 =0
the ralatioanship betwean the partizc.

CHAIRMAN RIGLER: Mr. Charao obvricusly has
indisated he would like to leok at the conuracis during
the earlicr period for purposes oi seeing il tne incusiry
structure was rigidified, I baelieve wras hlis wozd.

MR. BERGER: 1I tnink ve need goinething more
definit;ve Zrom the Board in regard to this.

if we are going %o be adnmitting pro-'65 docunonts
on anything ccther than the gensrelize? =¢atanent mads

by the Depariment, we need something more to werk with.

CEAIRMAN RIGLER: !Nr., Charno nay be ablie o arjue a

condition in existence as of Serpismber '€5, and that wonld
give you essentially what you want.

S0 I believe that ve would raceive +hem cnly =2
indicate that these contrast provisicn: were in existsnce
a3 cf September °65. llew they came into existeace, & thiak,
may be getting a little remcte in tine for our purzosuas.

MR. STEVEN BERGER: Could wz2 posszibly have a
five-minute recess on thisz? It is a mattar of soms
impertance, I think, for all cof the Arplicants in temns
of == I think we are establishiny something in tae way of

a rule in a mors formal conteut today than it has Lesn



-

egsteblished haretofore. I zhinv our

(41

the Lznefic.
CHAIRMAN RIGLER: L don't

Wle have ruled. You hava cur ruling.

Secondély. I wrart o zerivw

stated that for good cause zhowa, wa
to that 1265 pericd.

I'm not coaviaced under =
that these ccniracts need to be eran

period,

If you take the fact of their suiszenca ag of

September 1, ‘85, tha Departmen:, I
from there.

But in another iandividvai

3607

ne Ciroynctances
g k . at

e . =
eitd A.f._v can Z".- DCK‘GQ

irstance oun a

particular and specific matter, if comecne car demonetrete
-

geod cause for going hack eariiazr than '£5. wa mar psrmit

it,
MR. STEVELl BERGER: Just
as clearly as I can. For exampla, a

contract that was in axisternes from

srovieion in a

1857 er '55 until

Nvoember 1365 that had 2 preovision in it zoma why rastricting

the right of a municipality to zeiva
- 2 |

customer which provision was not in

NOvember 1965 onward, in any contrac:

from whae the Aoard is seving thok

¢ as infustrial
the contyracee freom
vadarstand

% a o
the cnly nxchative
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value they will attach &2 thaz ccatrzact is zhat cuch

restrictive provisica, ailesjedlivy raszrizilva srovision,

- 4 » s e 2 so o lnmwn 9 196w ks « Y
was in the contrazct from Saptambor 1, 1367 [foir +ha

tvo months that such provisicn wre in a2fiace?

CHAIRMAN RIGLER: e "ould taksz i: 22

probative value that as of Septemibaer 1, '535, i wis Hy contracs:

b

.1.

agreed between Chio Zdison and zome othar par
other party would no% serve induserial cuszomers.

MR. STEVEN BERGER: The o=har eoat=asis
indicating that twe menths later tha orovizicn wae ro longer
in effact?

CHAIRMAN RIGLZIR: oObvicugly vz would consider it.

MR. REYMOLDS: On behalf of zil .of =he Applicants,

in licht of your ruling, I wculd like to reserve the right
to introcauce evidense to the eox:snt it i3 neoagsary o
explain whatever the condition is :traft t¢he Beari is 504ing <o
look at as of Septemker 1L, '55.

To the extent ws are going tc admit contractual
arrangements that go back earli:zy chan that hime, bus wers

in existence as of it, may be lacumient on

o
i
e
a
)
H
‘s
0
5
¥]
"
[}

to go back prior to ‘€5 to expla’n o thie Eonrd way tha
condition was in existencs as c¢f :hat tine as part of the
Applicant's direct case.

I want to resexve the righc 30 wz don't ge: to

the situation of saving we will look 22 '35 For DUSPOsS3s O



ars

the contract that the Derzrthnant 13 loskiag

let the Aprlicants explaisi the concans of o

or what the sgituation wias ac the wim2 Lne as

at tha time the agresmenc wis arcerzd

£firmative case in ordaer =o demaonstrata o

claim or rigidity which lr, Charro is hrvia

-
P =EX T
- & e %

3 =0 infer, bv

saying there was a ccrdiitlor ac o7 2z certain dile.
CHAIRMAN RICLER: Ii wa wermiz vau L0 340 thas, w2

might as well let thz contrzon come 3in {o=

We might 2z well take awvay the veiiol vz gars

Berger.

If you ara 3adble to avgne rotdve

the partiss &t the time the soncroans wes 3id

we prevant Mr. Charno fren doing the
MR. REYIOLD3:

we hava Section 2 allegaticns high

and maintenance of monencls powar 15 we

being in existsnce as of & cerzair dcte, and s

to move from that point on tue irplicant !a

under Section 2, should be able te «c rack on taelis

affirmative case and sxrlal: how th=e sicuas:

came to be, and what ths zicoatiar



bwl

4619

Now, I don’'t have any problem having a cut-off
point which stavts with any coatracts in effec: afier 'S5,
but if we are going to start with contraety that
were in effect from a '53 throuch to '63 or whatevar it iz,
if the Applicants have 2 story to tell s t¢ how thet
situation arose and what tha structure 'vas at thae cine and
what impa.:t %hat has on this case, I don’t think they
should be barred €from giving that zide of the story, once
the Departmeni has interiected an infoerance of rigidicey
by virtue of the fact that as of a certain Jat= thare wers
contracts in exisitence that had been in enistaeace for a
cartain number of years.

CHAIRMAN RIGLER: Wa will gpproacn that when and
if the prcblem arises.

I cauticn you that what you cculd 52 doing 1is
opening the dcor for the Nepartment to come in on rehuttal
and tall its sida of the story, tes.

MR. STEVEN BERGER: W2 hoava spacifilc poinzte of
clarification as to scme of these documents.

¥irst of all, I believe thz Departmani’s exhibits
marked for identification as numhers 24, 25, 34 and 40,
have as the first page after the covar »age, the rate
schedule which refers to the contract betwean the
municipality and the ccmpany and no contraet is attached,

although, in all of the other cnes ithay arve,
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MR, CHARNO: The Departmentc 2an only stats
shat this is the entire filing with the Federal Power
Commission and that their records do not diclese the filing
of the contract.

e specifically inqyired cbout thzce foux aithibits.,
They dc not have 2 contract in their official {lles.

Tf the Applicants would care to submi: Che contract
that was in effect, we will appand it to ths ediibit,

MR, STEVEN BERGLCR: Your Honor, I esaume that this
was just an oversight on the part ol Zhe Department,
The Department states in their offer of prcof with regard
to thesa docunents that the offesr of proci on tals
documents is that thie document is being submittzzd in support
of the Department’'s allegaticn that Ohio Edison has
restraints upon alienation, antigeompatitive proviszions in
its contracts with its municipal wholesale cuctovars,

Now, this tariff: the tariifs that ar2 2et forth
in here specifically refer to ccntracts and the tarifl
is not the contract.

And the red-lined pexticns specifically are
referring to a document that is not part of the exhibit,

MR. CHARNO: I don't believe I understocd the
last statement that you nade.

MR, STEVEM BERGER: Well, the first porticn of

the tariff stotes that zvailable %o incorporating
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communities only in cperating e‘actric distribuiion 3ystem
pricr to January 1, 1954 for rarcale of slaectricity to its
customers at retail znd for munlcinmal ins<callaticns served
from its distributicn systeri,

This rate is nect avsilale to such municipalities
for the resale of alectric service for industrial pcwar
service, except as provided for in the contract baetween
the municivality and the company,.

Now, the contract between the murnicipality
and the company, tc the extent it aliows for such sales,

has not been made @ part of the axhipit,

It reflesiza tha contracinal

o

laticnships between
the parties and certainly with =ngard 22 all oxher
similar documents, othar than the ones I nencionod the
Department has identified them as 2xhiblts with the contracts.

Again, I had raisad it just a2 a mateer of
oversight on the part of the Departmesnt,

I didn't realizz it was comething thay had ceen and
determined that this was all they roalily neadad.

MR. CRARNC: Is Counsel oiferinc to supply copies
of the contracts that would D> agpropriate for Ixhibits 24,
25, 34 and 402

MR. STEVEN BERGER: Does the Dapartmen’ believe
they ncw need the contract as narst of this exhibit

for purposes of ccaplateness? Then, w2 will dcternine how
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we will provide it,

MR, CEARNO: Wo have indicated sur willingnass
to inciude that ccntract. If Counzal will nmake it
available, we will be heppy tc do so.

CHAIRMAM RIGLER: The contract wes not cppened
appended to the filing in the PPC?

MR, CHARNO: That i3 corvec:.

CHAIRMAM RIGLER: So yeou co not have a copv of
the contract?

“R. CI'ARNO: That i3 righe,

CHAIRMAN RIGLER: o it seems to m2 veu are
entitled to have the contract insludad, Mr., 3ercar, but
given the Department's response, I would thiak vou would
supply it,

MR, STEVENW BERGER: I'm informed by Mr. XKcviha
that the contracts were made avallzble during discovery,

CHAIRMAM RIGLER: If they were, iai'z not
quibble cver {t, Let's supply them,

MR, STEVEN BERGER: I would assums the Dapartment
has then,

CRAIRMAN RIGLER: Well, he sala they don't v
have them,

MR, STEVEN BERGER: Do I uadarstand from the
Department that thay have nowhere in their filas in the

discovary they obtained from the ipplicants, the contracts
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we are referring to and if that be the case, w

try to secure those coniractz,

e

will

4614
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CEAIRMAN RIGLER: Ve will tzke wou urm on your
offer.

The Department will. let vou know ir thav have
them. If they don’'t have them, ther Ohio Edison will

supply thenm.

MR. STEVEN BEERGER: The offey of creof m

cae
reference to a contractual relatiocnship between tie pavcies.
tha

It is an unsponsored exhibit, and I'm cbiegting on
basis now of the tariff comine 'n withcut the congract.
I suggest we withhold it until we £find the contracts and
we will reserve decision on the admisz.on ¢
CHAIRMAN RICLER: Ve will regeirvs acmission

until the contracts 2an be ap

gt

enCed, but I will direct vou

a
i
(v
£,
Q
%]
[
o
!U
por]
o

to make sure that they are available o the Dervariment, if

tlie Department cannot locats tham

poe

n their files.

New which numbers were those?

iR CHARNO: 24, 25, 34, anc 40,

7. Chairman. yesterday vou raised a guesticn,
believe, with respect to the Depariment's exhibits for
identification, 0J 17 through 23, as ieo the date a® which

=

those contracts were terminated.

I

I was unable to answer yvou at that tine. Review

of those documents indicates that each of :these exhibites has

a notice of cancellation apperded to it in the last pages

indicate the dates of terminaticn =f ths contrasz:-.

which
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CHAIRMAN RIGLER: All righe.

MR. STEVEN BERGER: Your Honor. adcéitionally,
I know the Board is ancicus to nove on, w3 4o have problems
with certain of the documents Ul
legible.

I think we can work with =2 Deportment in trying

ad 29 4o 2 - Py
2 Witli e aocunienis

(5

to make the racoré as clear as it can !

that can be read, ané rather than spzcilv zach decunmeat

0
[
"
3
[N
Q
“
v
i
\'
O
L
i
}J
O
W
L{]
£
::
g

that can't be read and the
can't be read, we will try tc work thac ocuc.
If wa have problems, I tihinal: it tost to coxe
back to you at that time rather tnan bhurdsn &hae racord
with it at this point
CHAIRMAN RICLER: Fine.
Mr. Berger, doces taat coacluds vrour chijectlorns?
MR. STEVEN 3ERGER: With recard to tae Qocumants
24 throuch -~ 19 through 85, y=s. Touxr Honox.
CEAIRMAN RIGLER: Mr. Reynolds?
MR, REYWOLDS: I make a continuing chiection
on behalf of all Applicarts other than Chio Ziison
with respect to those documents.
CHAIRMAN RIGLER: The conilnuing objsccion
is overruled.

Docunents 19 through 23 are hershy admitcsd.

o

Documente 25 through -3 ars adinitted,
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contracts is recolved,

Exhibit 66, and will not offex i

o

the contracts therain.

Your Honor?

¢ I don't know that there ara copies

and Documents 41 through &5 are hareby adm

The Department would 1il

- e

Power wholesale contracts that were in axi

existence that may be more lecible

couldn't, on the basis of the olffor oF

L B B
LNLDLTS
wlyrmay T

SR S ?

thea 65,

o

23
C 2SN

racai

some legibility problems, and we will work

to 1%9€6. They are wholly illegitle. I'm

o
-~

~
-

previcusly marked

Jatlion, ere

CHAIRMAR RIGLER: You may ranew vour wmoticn for admis

sion of 24, 25, 34, and 40 when =he problem with #he

MR, CHARNO: The Dezartmont would lika to withdraw

t@ to offer inte cvidasnce

at this point Exhibits §7 through 76. We roaliza thers are

con Bt &y
Wit one

Applicants to supply completely legible copies o1

MR. STEVEN BERGER: Mey I just have

&
-

H
)
§
L4
<
t

I

ronent,

Your Honecr, the 57 thrcugh 70 are the Penasvlvania

tence prior

not eaying that

of theso

I

P

docunents
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§517= A

Mr, Charno yesterday with regard to the Panneylvinia
Power contracts. rafer to these contracts in determining
whethar or not cthe offer ¢f proof was sufficisnt, and

in fommulating whatever okjections I have., 7 4idn't have
readahle copy.

CHAIRMAN RICLIER: We will defer recaipt of
these inis eviderce until w2 can sclve the legibility
proklam.

MR, STEVEN BERCGER: ZYour Horoer, as to the
offer of procf made with regard to the admission of these
documents as showing a territorial agrsemenz cr showing
that the company aas enforcad certain resivicitive provisio
acainst the municipal wholesale customers of Peansylvania
Power. I have cbjection on the grcunds that there isn't

sufficient neius teiwsen thoss contraciks and ihe

ns

situation alleged o be inconsistent with 2hs antierus: laws

and the activities under the licans2, and = reelizo that

there are issues in thiz proceeding d=aling wich the

go to, so that I'm a little bit ~- I'n certainly not in 2
position tc say I heve no chjecticn tn tha adnission of
these dncumnents.

It has been more or lesszs undersicoed that with
regarc to other dccuments that come in, they cowe in with

regard to csertain issues than the Deparzent savs :thas
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they relate to.

But with regard ¢ the n2ffer of proo!
these documerts, I thinkk we obiacl on the »hasis of the
offer of procof zhat was made.

A -
- 2ave,

Page 4512 in the transcripz,

'1

it
1ad

5

"Since mid-1566, PPC has enicrced territe
pardon me, territorial and customasr allocaition provisions
in its contract with its municinpzl wholusale custeomers,
thereby eliminating thioce svstems' ability o ccupets
with it for industrial, commerciazl and residantial

custom:c. 3 at retail.”

When that offer of prsof was made, I'm not
subscribing to that offer of procf when I don't raise
cbjection with regard to the admissibility of the docunant
otherwise to the issues thai the Doard nas delineat=4
for determinaticn in this proceedinc.

MR. CHARNO: It is the Departaznt's rosition.
of course, that as we explained in brief a restraint
on alienation can also be construsd to he a texricorial
or customer allccation,

MR, STEVEN BERGER: 1I'm saying b adni<ting a
document without cokjection because of tha2 olfar cf proof,
it doesn't mean I'm acquiascing or stipulating to what the
Department's offer of proof szys zhat it show

CHAIRMAN RIGLER: Thet is undarstood.
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MR, REYMOLDS: Comniinuing cbjection on behalf

of all Applicants other thar Pannsylvania rPciver,

a
O
&)
i
I
]
e
o0
(o]
“
v
A
!

CHAIRMAN RIGLER: <Continuing obis

at this time.
(DI Exhikits 71 thru 76,

previously marked for

received in evidance.)

MR, CHADNC: The Department would like to cifer
exhibits for identificaticon DJ 78, 79, and €1 thrsuch 3.

77 2nd 20 we will withhold until we can secure
a more legible ceopy or tyce a more legible copy o present
to Applicants for their concurrence in itz translation.

MR. KLEE: Your Honor, with respect %c thesa
documents which viera marked for identificaticu, wo have
some qualifications which we would like o gzt foom r.
Charno.

Yesterday he offerad three separate offers of
proof, the substance of which was Toledo Edizon was party to &
Buckeye agreement, waich was anticompatitive in nathre

The second was that w2 have the Apnlicants of this
Buckeye agraement to the citiesof Napoleon and Bryan.

The third was to support the allecations relating

to Ohio Ediscon's participatica in the Backeye arvanganents.
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Transcript 4521, 22 -~

MR. CHARNO: And Z3.

MR. XLEE: The clarificaiion I would like %o get
from Mr. Charno is with respect to eacn of thessz docunents
which one or more of thece oifers of proof is ecouivalent

to each specifically with resrect to Wo. 78, is it kr.

™

Charno's intent to intrcduce this <ocumant for any purpcse
other than to suppcort his offer ¢f prcof with respect e
Ohio Edison?

MR. CHARND: It is the Department's intention
to introduce 78 and 79, which are a letter i1eguest and
telegram reply 2s evidence of a discussioca of the

anticompetitive restraint and it3 implementaticn bv the

chief executives of both Ohio Ediscon and Toledo Ldison.
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MR, KLEE: It is not your purpose to introdu-e
this for any o*her purpose than dezcribed in your goneral
of fer of proof?

MR. CHAPNO: It wonld b2 erplicable to all thres
general purposes statad.

MR, XLEE: Wa would cbject to tne intrcduction
of these two exhibits, 73 and 79, as thay relate to

Napoleon and Bryan, ac far az that offer of preo? goes,
because neither of these documadéﬁ either mention Napoleon
or Bryan concerning any matter rzlating teo themnr,

MR, CHARNO: We would take exception tc Counsel’s
latter characterization in that it is == both of these
documents deal with the implemantstion of ceontractual
provisions which subsequently were implemantead ia &« manner
to anticompetitively affect both Bryan and Napolacn.

We grant neither Bryan nor liapcleon i3
mentioned in either of the decument in guestion,

MR, RL2E: Your HOnor, I would further lilke to
point out that neither cf these two documents make any
mantion of what Toledo EBdiscn's position is. They ostreitly
related to discussions or conversaticns boetween Chio

Edison and Chio Powser., There iz no msntion at all of

Toledo Edison in either of them.

MR. CHARNO: We would again take excaption to that

characterization, though not to th2 fact that is stated,
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78, which came from the files of Tolade Zdison, which I

believe they have admitied concains 2 note, handvritten which

-

bears the initials of the president relatine = conversation
Bdison and that was the basis Zor ny relferencs that this
documents constitutes evidencs cof the discussien of - 2. . ¢
restraint and the implemerntatlion therazol, sicne2 the paragrapnh
directly indicated aobcva ia a discussion of the language
whicn appears both in the Ohic Zdiscn, Chlioc Pocwer agreement
and in the Toledo £dison acreement which ars part of the
Buckaye arrangment which we allegad tc be the anticonpetitive
restraint upon reszale that {3 erbodizd in the Buckeya
arrancements,

MR, KLBEBE: Ycur HOnor, thecse ars differant
Buckeye arrangements. This is not the same contract
that Tolado Fdison has with Buckeye Pcower,

We would characterise any notas cn this page
as merely referring to the arranyemsii beoween Chic Edison
and Ohio Power.

It has nothing tc do with Tosledo Bdicen and
Buckeye Power.

CHAIRMAN RIGLER: Mr, Xlee, i%f says Mansfielcd
of the opinion that the above would be appiicable to all
companies' rate,

MR, KLEE: I believe it centinues Lo say, I'm not ==
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CHAIRMAN RIGLER: FHowever, above refers to
application to Ohic Power

MR. CHARMO: The ccntractual provisicn, if not ==

CHAIRMAN RIGLER: Are you suggasting that ° .

Mr. Mansfield is told == vhese initiale are these? A

MR. CHARNO: Mr, Davis, tha president of Toledo
Edieon,

CHAIRMAN RIGLER: Can we xz2ad this os iadicating
Mr, Mansfield told Mr. Davis that this apilies to all
companies,which would inclucda Toledc Zdliscen?

MR, KLEE: I don't see how it cozld De rzad that
way.

MR, CHARHO: We would like to peoint out one small
additicn. The two agreements, cin2, the TE agreement and
the other, the Ohioc Edison agraswment are beth epecifically
referenced in paragraph 2 and the anticompetitivae restraint
is contained in the definition of dslive-s peints a2nargy
in one agreement and the b Buckaye Power reguircment in
the other agreement.

They are both identificd ard the lanquage is
almeoat identical, if not abeolutely identical,

T don't have copies of the two before me at this
point.

CHAIRMAN RIGLER: All right,

MR, KLEE: Your Honor, thet is a2:actly the
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problem with this type of unsponsorad docurent., I he wants
to introeuce the other agrecemrent and inuroduce evideace
about that, he should do i% ip thot manner and ns: toy to
decipher the meaning, whatever 1t zay be out of the
marginal note which is to my way oI zhinking susceptible
to many interpretations,

MR, CHARNO: 3Both agresmaats are in evidence
at this time,

MR, ¥L3E: I don’t se2 tha purpcse.

CHAIRMAN RIGLER: Any othar cbjeciions?

We have hzd sufficient argurment.

MR, KLEZ: No, your HCnor. Not to these two.

MR. STEVEN BERCEA: Ycur HOacr, the Dejartnent's
offer of proof with regardé to theze dcowments refers
specifically to the Department's charce in its September
5 filing that in 1966 on =~ with ragard to Ohio Bdiseon ==
entered into an agreerment with Ohic Power Cemrcany that
restrict the sale of power by rural slectric cocparatives
by municipal wholesale customers of Chio Edizcn , thereby
foreclosing competition and supplying bulk ncowar,

Just prior to the executicn of the so~called
Buckeye agreements which would include the investor-owned
utilities entering intc relationzhips diractly with Buckeye
and Ohio Power entering into a relaticnsghip with Chio

Edison with regard to the cocperatives in Ohio Edison



bw5

6525
territory, the precise question with regard o the

Department of Justice'’s charge aﬁd the rafereace to the
antipirating stacute in Chio and whather or not it applied
to retail, as well as wholesalw was scmzthing that was
specifically discussed with, end generatad docunanis by
the Department of Justice, in which the Departmeat of
Justice agreed on the basis of a latter interpretation

of the antipiratizg statute bv an zattorney for Ohio Power
which stated that in his view ther2 had nct been a dafinitive
interpratation of the antipiratinag statute in Chio and ics
applicability to wholesale, as well as retail, but ia his
opinion, it applied to wheolasale, as well as retail.

At that time, the Depavtment of Justica said
that they had not intended to, in anv way, instituts
proceedings with respsct to the Suckeye project ccntracts
as ammended in the manner indicated chova,

The manner indicated abeve was making epecific
reference to the antipirating statute and the inclusion
in those contracts of language which weuld specifically
refer to the antipirating statute,

On the basis of Mr. Tumer's == the ra2prasantative
of the Department of Justice =~ agreemcnt not to inszituts
proceedings, those agreements wera eamended and were signed
off on the precise langquage suqgested by Mr., Turnez,

The basis of the agreamaat on tha Cepariment of



ES6

4626
Justice's part was that ancil such time as thare has been
a definitive interpretaticr undar Ohic law as to wa2ther
or not the antipirating statute zpplies to wholesale,
as well as retail, we will no= institute any prossedings
with regard to the compatitive nature of that particular
provision.

To my knowladoce, there has nzvrer been a definitive
interpretation under Chio law of the pariicular statute,
namely, the antipirating statute, construing it to ke
applicable toc wholesale, as well 23 retail.

I believe the Department of Justice at Tu.I point

in time to be including this in thie proceeding, s

inappropriate.
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MR, CHARNO: If I may reuly briefly.
I disagraes with a nunber ¢f charactarizations

by ccunsel of what the Departmaat d.d and didn't do.
As they have stated on briaf, thay submitied =2
request for a business revisw latter, which is a procedurs

by which the Department givaes tantative advice os of a

given data as to whether cr nct they will institute criminal

proceadings.

And the nature and the basis ol that, I don't
believe, is relcvant to this procszeding.

If the Board would like <0 79 into it, the
Depertment certainly will.

CRAIFMAN RIGLER: Wait a minute.

Do you agree that this is a businessc reviaw
letter as the letters were then being written by tha

Deparcment in 1968, Mr., Berger?

CHAIFMAN RIGLER: Ny recollecticn is tha:
Mr. Charno's anc that the advicz wsould relate to the
instigation of ecriminal proceedincs only. You saild
proceedings ¢eznerally.

Was there anything in that Lusinzss review
letter which precluded the Department from instigating
civil precceedings?

MP.. STEVEN BERGER: I don't know as & matter of



ar2

law what precludes the Departmanit from instiiuting
proceedings at this time. I can qguoue freca the latter of
Mr. Turner, which said on the basis of the iaformation
submitted, and the represesntations vew have nade in
connection with this matter, vou are heizbv inform=c

that the Departmaent doez not cresehntly intarnd o ifnstitute

proceedings with respect to the Zuckeyz prci=zci contracts

as amended in the matter indicated akovae.

What "institute proceedings with r2spect to this
matter"” means, I do not Xnew. I <o not know what intcention
the parties had at the time.

Whether the Iatention was a: thz tine, we de
intend at scome future time befors the KRC o make a charge
that this is activity inconsistant with the antitrust laus,
although it may not rise to the level of 2 vieolaticn, I
don't know that that was the intant of the pariios at vhasz
time.

CHAIRMAN RIGLER: Any other okhizcticn?

MR. CHARNO: I think one ncre clarificatiion.

The Departiment presently has a denartnantal

position that these contracts dc counstitute a rvecireint

of trade and that to the extent this reorasentc aa aleeratien

of the opinion expressed in the letter, and I believe it dces,

we are preparced to pursue that at this timz.

MR. STCVEN BIRCER o I understané the
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alteration of opinion, though. is not haszed ar arv
definitive interpretation under Chiec liw =hat the Dapariment
of Justice is aware of that would imdicatzs that the apti-
pirating statute does not arply Lo wholesale, but do2s nct
apply to retail?

ME. CHARUO: It is based on our analvsis of the
law that that statute dozs nox apply 2 vhelesale, but only
retail.

MR, STEVEN BERGER: Tg #+here anything the Depart-
ment is aware of today in the way of anlaysis of that
statute that they were not awara of ia 1952, when the
letters were exchangad, that thsy ara swa2re of now?

MR, CHARFO: Wae couldn't zens to a totallw
different conclusion to the sxtunt ir is totally different
without being aware of additicnal facts.

I don't think this is gernana 2o this proceeding
unless you are arguing estoppal by virtus of sgrzaneat, which
is a business letter is no: ard cannci Se, under the
regulations of the Department of Jusitice.

MR. STEVEN BERGER: I think i« is germane, and
what I would like, if I could hava i: frem che Boxzxyd,
would be for the Board toc have tha Depariment of Justice
indicate at the earlies: poseible tims “o the sarties
what it is that has taken place betwssn 1963 and the tinme

of the filing in Septanber %o have ehangsd the Department’s
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view with regard to the particular srovicicns In the
contract that they indicated in the sHuciness rertiew letter
was perfectly fine with tham at %he ti.eg, but now iz nsst,

MR, CHARNO: I think counsel’s initial
question was, has anything come to our awaraness rather
than has anything changed.

I think also husiness review latizrs are

5

issued in the context of circumsianc2s at a tine and
assurances of the parties as tc how the arrangessnt that
is submitted for review will s inplcmented ans will

function.

o |
ot
»
=3
(97

I think there iz claar ovidence wiich we int

to introduce in thiz proceading that iz

i
1
"
“
-
4
v
"
3§
i
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been implemsnted in a highly anticompatitira m

T}

ner.

CHAIPMAN RIGLER: r. Bergar 1is azking

-

e d

nather you
wvill tell him wha* the facts of the implemeniation are.

MR. CHARNO: We certainly will. %Yo intand o
place it into evidence as par:t of our direc: caca.

MR. STEVEW EERCER: Do you thini ve can get notice
of it beforehand, Your ionor?

CHAIRMAN RIGLER: I suspact vou 2@n, 4r, Berger,
I'm inclined to agree with Mr. Charno.

First of all, I'm not sure of the relevance in
terms of NRC jurisdiction of the advice the Deparzment

gave. The review letters, by their csyn tarme, are
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restricted to the present intentions of the Cepartnent.

Thirdly, to the extent that Chio Zdison rselied
on that advice or acted consistent with that azdviece, that is

something you can bring to our attention. Yeou have 3one
so, and I presume ycu can do so furthar on your owa case.
The objecticns will be overrulad.
MR. REYNOLES: I would like tc make the continuing
objection on behalf of Applicaants cther than Toledo Edison.
CHAIRMAl RIGLER: The continuing objection will

videcace ==

©

be overruled as well, and we will receive into

MR, KLEE: I misinterpreted what you szid about
further objections. I have a further cbicciion as to %ia
document marked for identification as 83.

CHAIRMAN RIGLER: We will receive Uos. 72 anéd 79
and 81 and 82 into evidence, and I will hear your Zurther
objection as to 82.

{(DJ Exhibies 78, 79, 31, and
82, previcusly marked for

identification, wesre

{

received in evidenca,)
MR, KLEE: With respect to the documant marked
as DJ 82, in light of Mr., -~ of what lir. Charno has gaid
about the applicability of all these documents under his general
offer of proof, this document is irrelevant zo zny of the

offers of proof that Mr. Charno maie.
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The article of the Buckave agreszmans
referenced therein has nothine whatscevaer +o <o with ths €0~
day disconnect pericd or taz limitation on whers uauer
can be distributed and the dozunert itself hes ncthing o
do with the citias of Napcleon or Brvan.

The document sra22ks for LiszlZ., Y cuess thare
is rothing else to say excapt for the rurscses of what i,
Charno has stated, it has no relevance whatsoever in ¢his
proceeding.

Specifically I ref=sr you to transcript pages
452) and 22; where Mr, Charno made the following offer of
proof, and I will cuite it fox you, if you like.

CHAIRMAN RIGLER: We hzve thac.

MR. CHARNO: We would note that the
implementaticn of contractueal provisions with respect
to delivery roints hazs a direct and immediate inract on
the availability of servica as, for example, the establiszh-
ment of a delivery roiant which is the present point of
service between Toledo Edison and one of iigs muricipal
wholesale customers,as thz estaklishment of a Buckeve
delivery point would have on the immediate impact of
availability of power for resala to that nuniciral customer
by Buckeye.

CHAIRMAN RICLER: Well, but the objection is that

the document dcesn't conform €9 vour offer of proof.
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MR, CHARMC: I think what I'm saying i
the implementation ¢f a coatract --

CEAIRMAN RIGLEEK: Let'

4]
L8
O
a

ko your offer

-

of proof and you show ma Zhe lines or proviszicns as €O

which this ﬂ;cument would apvly

MR. CHARNO: ' Ag ztated, I den't believe I can
bring that decument within thic cffzr of proof. That is
with respect to Toledo EBdison, not Ohio Edis I'm
sorry. I thocught the cbjection was on bLehalf of Toledo
Edison.

I think it is clearly within the Ohio Edison
since the establishment of delivery points iz one c¢f tha
specific allegations that the Deparvtment was put forward,
and I think that would fall within the language the
Department also oifered this documentary materizl in
support of its allegations relating %o Ohio Bdison's
participation in the sc~called Buckeye agrsamsat,

CHAIRMAN RICLER: Where is that?

MR, CHARNO: That is on paga 4522, lines 13 through
16 is the gz2neral statement. The sgpecific allezgatien
appears on the Department's answers o interrcgatcriza,
on page 9.

Since 1568, Chio Edison has repeatedly refused
and/or delaved providing new delivery oints %0 rural

slectric cooperatives therveby inndititing their ability
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to compete for new customers.

ce,
f Okser

¥

CHAIRMAN RICLZR: Aras you amendiag you
of prcof with respect to Toledc Edizen?

MR. CHARNO: Well, w2 wouid -- no, w2 are not.

CEAIRMAN RIGLER: All rigat.

The documant DJ 84 will be received into
evicence at this :ime.

MR, REYNOLDS: I not2 a continuing cobiection
on behalf of all Applicants, includiry Tolade Edison.

CHAIRMAN RIGLER: By receiving it, I am not
sv-gesting that Mr. Klee has not prevailed in attacking
receipt of the document acainst Toledo Edison within the

terme of :he offer of prcof.

MR. REYNOLDS: I want to include the continuing

objecticn.
CHAIRMAN RIGLER: The continuing cbhiection is
overruled.
I said 34, and I meant DJ 83:
(DJ 3xhibit 83, previmsly
markeé for identification,
was recelved in zvidcnce.)
MR, STEVEN BERGER: Your Henor, lat me just undexr-
stand.

I want there ¢to be cn the racord a srecific

objection of Ohic Zdison ca the basis of the ofler of
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proof made by the Repartment of Justice vith regezé to
the admission of this dccument as an uaspoasered axhibit.
CHAIRMAN RICLER: We wera gatisfied as tc that,
ailthough your objection is notad,
MR. CHARNO: At this :wine the Depariment would
like to offaer documents identificd as DJ 84, 36, 87, and 90.

5

The Department will withdraw Exhiibit 85, since we
have been uncble to reech a stipulation at this time
concerning the authenticicy and we will dafer cffering 82
until a more legible cepy caa k2 sacured from Toledo Edison.

MR. RXLEE: Toleds Edigcn has no objecticn.

MR. REYNCLDS: Continuing objection on behalf of
all other Applicants.

CHAIRMAN RIGLER: The continuinc objection is
overruled, and we will recaive irto evidence Nos. 84, 26,
87, 89, and 20.

. (DJ Exhibits Noz. 8¢, 86, 27,
89 and 20, praviously marked
for identification, wera
receivad in evidsnce.)

MR. CHARNO: The Department woulid offer into
evidence at this time documents for identificaticn 91 through
104, and note for the record a stipula*tion that has been
agreed npoﬁ between counsel for representing all of the

Arplicants, and the Departmeat with resvecst to Exhibits 93 and
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iC4 that thes2 exhiibies ar: minncasy -2 CARPCO =ad conier ol

them zre available and may se found in the Filas of all of

4
(
to
¥
i
k
'v

the Applicante,

That stizulation wonlid ro: exeend o any
marginal notations, but only o =h: =arg of e minutes,

Is that & cowract stacaimans?

MR. REYNOLD3: That's corr.as.

CHAIRMAN RIGLNR: Ieavine o . Qbjectcion, Sxihibits
91 througn 104 ==

MR. STEVE! BIDRGIR: Ixsuse N3, Youxr Hanor. We
have some objections in regasd o those doguncatcs,

Your Honox, I con'e waeall the epecis
if one was madz, ag ro Duhibie $de T vould likas, if T nBav,
to get from the Dapartmcat whas they datend to vrove wish
regard to Exhibit No., 94,

To the exteznt wa didn't hane in on is

or to the extent I personally <id po:, I apologite; dot T

H

aAY .

would like 2 specific offer in recaxd ko 54, i2

Z3rirg 2xaisis

Fu

UR. CEARNO: The Deparimant iz o
94 as a stipulated aushentio ausiaess egoxd of Toledo
Béison as ¢i 1973 for tha cough of the comgarative cossg
of ccal and nuclear units contained choraia, Iron which %
would attempt <o draw the infavsnca that there are
benefits both in terms 0f econciles of scals and of

nuclear generation which zro availablz Zrom lazga-scale unita.
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MR, STEVZN BERCER: If I may, I'm not to
construe from that, am I, Mr. Charsne, that iie comporative
costs of ccal and nuclear units which ofmitiedly you state
to be Toledc Tdison'z, iz in anv way %c¢ be oiferad ia as a
comparison on hehzll of Ohiec Zdiscn cr Pzansylvanisz Power
Company?

MR, CEARNO: ot on the basis of thle exhidbit.
We are not alleging that Chic Udison or Poansyivania
Power participated in the preparcticn of tals or that
it constitutes a business record of theirs.

MR. STEVEN BERGER: Or that it ccncurs?

MR. CEARNO: Not on the basis ¢ t¢hic documant.

MR. KLEE: Your Henor, I would like to get a
little clarification from Mr. Charno with respesct to
the marginal notes on the documaentz of 91 %o 5.

Are you entering the docurents with or without
the marginal notes which are illegihle in the copias we
have?

91, they are figures.

MR, CHARNG: On 91, w2 have a date in the upper
right-hand corner which is the sane date tvped in the lover
right-hand corner and we have the initlals -- pardon, in
the lower left-hand cormer. In the lowzr left-hand corner,
we also have the initials MWK handwriciea.

On pace 2, only to the extant trhat the initials
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MWK appear in the lower lefi-hand corner,

MR, XLEE: Than); vou,

We have no problen with thace,

However, with rzgpeci Lo the dooumsnt
idenvified as 92, is the sawe unierstanding apoli2d with

respect to the marginal comnments written on tiaat decument?

MR. CHARNO: Witk the exncsption of the undarlining

on page 3, that is emphacsized by the Depar<ient, *ve have
not red-lined ary portion that carries marginal notations.

Therefore, wa will not rely on any marginal
notation.

MR, KLEE: That wag my ni

et
m
(r
o
)
w
-

We have no oobjection. e just wanted clarifiza-
tion. Thank you.

MR, STEVEN BERCCR: If I may, &as to Derariment
of Justice Bxhikit No. 26, marked for ideantification, the
Department mald: the offer as iollows with regaré to tuis
document:

This docunent is evidence in support of the
Department's allegations concer:;ing the rafucal ¢o allew
Pitcairn to participate in ihe CAPCO pcol anl also is
evidence relating to the relaticaship between Ohio Bdison,
Pennsylvania Power and the ifunicipzl Elcctric Systom of
Grove City.

Pirst I would note that I balisve the offzr fails
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with regard tc tuis dogument as to  Ohnic Fdison and
Pennsylvaniu Power as g:.:ated bty the Deparirant,

And in addition, T werld rote tiazt the
response of the Department of Justica te Ohio Zdisun
Company‘'e ané Fennsylvanle Pewer Company 'z notion fior
additional discovery from the Dapartirant of Justics zand
the Nuclear Regulatory Comaissior. 8:aff, daced Decerber
30, 1975, dié not as o all of tre charcze against

Pennsylvania Power and Ohio Bdiscn designate this as a

document upon which the Departmernt would raliy.
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MR. CHARNO: With respect to Counsei’s last
point first, the reguest for additicnal dAlscovery £rom che
Ohic Edison and Pennsylvania Power did not cover all of the
Department’s chargaes. It coverad certain specific
charges and we listed the document®: for those certain
specific charges.

MR, STEVEN BERGFERs That is corract, your Honor.
As to the cnes that the discovery request did not relzate
to, the charges that the disccvery recvestis did aot ralate
to Ohio Edison and Pennsyivaniz Tover were speciiic in
their omission of charqges  tney were cr nctice of, prior
to the time they filed tlreir discovery requesta.

Specifically, the Pitcairn mattar mencicnad
in the advice letter.and the delivery pcint mattzr in regaxd
to how the company has been opsrating undar the Buckave
arrangement.

With regard to all of the chargas invalving
Pennsylvania Power, other than the Piteairn incidaag,
particularly, the ones with Grove Citv raquezti wss nade
as to all of those and doucment exhibit numbzr %%,
more snecifically because the respens= canz in that way, the
Derartment of Justice document numbar 3005583 was never
desiqgnated on that list, and I think the offar of proof fails
with reqard o Chio Fdison and Pannsylivenia Pover.

I believe that the on’yv thing in tie Jdocumenc wa
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we are talkiag about is the last sertcnca on page
MR, RIESER: ERefeie we move o2 Lo aaother
document, I would like to repeat ot we gaid vestazrday

on behalf of Duquesne Light that with respect to this

}ae

e
=

=
“
3
O
o

document wa have no objection to it as lcong as
coming in for the truth of the matter assertad therein,
I baleive Mr. Charno on cehalf of the Cepartment
of Justica inéicated that that was the casa.
MR, CHARNC: That is correct.
CHAIRMAN RIGINR: Do vou have a respense ¢n the
Grove City matter, Mr, Charnc?
MR, CHAPNO: Ya have ncthing co add,
CHAIRMAN RIGLER: Mr. Chezrno, was tr2 iszue of COrove
City participation in CAPCO included in the new charges
which were subtant to additicncl discovery by the Departient?
MR, CHARNO: It vas not.
i MR. SMITH: I thinX that this decument should be
, received into «vidence, !Mr. Charno.
MR, CHARNO: On the issue of Grove iiy?
MR, SMITH: Yes=.
MR, CRARNO: MNMo.
CHAZRMAN RIGLER: I'm cenfused, Mz, liiarneo.
You tell me we should not rely cn the last pararragh
in which it is reportad that aeneral counsel for 0Nhioc

tdison wes corferring with ouviside couvnsel for Tolado
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FEdison about a request for participation in CAPCO and,
yet, I thought the theme of pariicipation in CAPID ran
throughout your case,

asking ma 312 I faal

MR, CHAPNO: Mdr. Smith i

0

we are barred by not having made a prior allegation with
respect to Grove City, and I think we are. That is the
manner in which I interpre:ed your question.

MR, SMITH: Yes, right.

I wondered wnat vou thougint cf the merits ol
his argument.

MR, CHARNO: ¢ch. I was respoading ©o what

m

I thought vour question was, rather thar the merits of his
argument,

MR, STEVEN BERGDR: I didn': count up tha
number of lines of hearsay that that last paraarcph has
in it, but I think the prouative value of that last sfentence
is nil,

CHAIRMAN RIGLER: Mr, Charne apparcncly is
willing to disregard it, so the Doaré will disreqgard it
and the cther cobjection will he overruled,

MR, REYNOLDS: MNr. Chairman, this is at lsast
one appropriate place, and I think it probably can ne
stated a numbar of timus and will be, I want tc meke a
general objection with raspect to the Departmeat cf Justice's

procedure in puttinag in unshonscred documents in those



situatiens whera the Nenariment has cars’ully celscted certain
items of correspondenca ard has not given te ¢he Zoard the
£411 story by putting in 2ll of the cerrespondenc2 rclating

to te subject matter.

T feel that particularly with zhs Pepartment
of Justice, it has an affirmative chlligation to thi? Board
to give it all of the facks reslavont to this proceeding
and the full stery.

If we are qoing on and unsponsorad basis, it
seems to me highly objactionzble to put in only selzcted
portions of correspondence, and then to go forward az if
that meets the Department's burdan and to placa on the
Applicant's an additicnal hurden in their affirmetive casza
to ccllect all of other correspondence, in order to give
the Board the faull story.

I find it highly ocbjectionable, The Degpartment
cf Justice has refully selacted corraspondance tizcughout
and has picked items to put in on an unsponscred basis
without giving the 3card the rest of the corvasponcance.

We are not %o have liva witnesses, and I think iZ
the Department is proceeding on an unspensored basis, ie
particularly has an obligation and it is the Department
of Justice's obligation in this procesding or any other
proceeding to give to the Board all relavant £facis,

I find it ohjectionable,



Far that reason I objcect to any introducticn
on an unspor ..a¢ basis of docuemtnation which is not
complate,

The Applicants will, I gquz2ss, if we proceed
in this way, ba forced tc comnlete the racord by puttineg
in a full seriss of correspondence, and we, of eoursa, will
do it.

T think it is an unfair shifting of the burden,

iy

and I think it is a complete and tntal sbrogation ¢
responsibility that the Departmant cwes to this Foard anc to
any court or nroceeding,

MR. CEARIG: Wa take exception, and ve have
presented to the Beard and are presanting into evideace
these documents which we fe=l are relevant anl! probatlive
of our case.

We nave not excluded anything that wes
exculpatory , although the bulk of the Cocuments that we
are producina, all of the documents we ave producing are
in 2pplicants' possession.

I donft think the Deéartmant 25 abrocated
its responsibilitcy to this Board or ln the aenforcament
of the lew in any way.

CIIMIRMAN RIALER: We will receive into evidence
numbers 91 thyrough 134, noting the stipulation of the parties

with respect to nurbers 98 and 104,
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{The docunencs previously

. Seate %42 e A L
marked Txhibite DI=-01

cacicn, were recaived
in svidence.)

MR, REYN.._.. ¢ I thinii I noted, but if not, I
would like the record te bz clear that, as ko €1 thrcugh
9/, the Aprlicants, other than Tcledo Fdison, have
a continuinag objecticn.

ajit a minute, I misspoke. The continuiag
objection would ac to all of the decwments in this grouping,
but for 98 and 104, where the stipulation vas applicable,

CHAIRMAN RIGLER: All zight. And the ¢ inuing
objecticn was coverruled,

MR, REANOLDS: I didn't kncw whether it was
clear that I had made ic.

CHAIRMAN RIGLER: tthat is the neitt croup,

Mr. Charno?

MR. CHARNO: We would now cffer into evidence,
Pxhibits for Identification DJ-105 wihivagh 131, With
the exception of 112, We weuld withdraw 113
and indicate on the record that i% is idsntical with NRC
FExhibit 53,

MR, SMITH: What NRC was that?

MR, CHARNO: 53.
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CHAIRMAN RIGLER: All right,
good time to take a ten minute break.

(R2cess, )

and this nsaems

4646

to b2 a
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§9
CHAIRPMAN RICGLEPR: All right, we rave Nos. 108

arl
through 131. 1Is there cobizction?

MR, KLEZ: Your Honcr, ws have a numbdzsr of
objections and qualifications.

The only crderly way to preczad is %o ¢o through
them one at a time and try to do this as expeditionelv as
possible.

With respect to the document beariny identification
No. DJ 107, we would make the same obiesction as was raised
earlier and upon which the Doard ruled. %hat is ©o the usze of
this document except to -- after the Septamber 1, €5 cut-
off date, that any infersaczs tc be draws prior <o that date
are objectionable.

CHAIRMAN RIGIZR: All right. This document
was in effect at least as late as Octobar 21, 1953,
wasn't it? I see an amendment o it under that date.

MR. RKLEE: That's correct,

CHAIRMAN RIGLER: Objection notad.

MR. REYNOLDS: Mr. Chairman, on Jdccument 108,

I had indicated to the Bocard and -- during the proceeding
yesterday that I would make an chiection to this document.

The Depariment had indicated that they were
intreducing the document which is an affidavit Ly Sacretary
of Agriculture and a numbar of attachments for the truth of

the matters assorted therein.



4648

I have an objaction first bacauss it sezms to me
that to submit a documzant of “his sort on au unzporscred
basis when it containe what &ra labealed fizid sctivity
reports which were prapared by viineszes wnhich are
designated to appear in this proceeding &t zome later
date by the -- at the request oI ihe goveramwsaat .is
inappropricte.

These documents, if thaev come in, shouwld come in

only at the time that thosaz witnesces are on the stand, and

at that time that the partics have an cppertunicy to cress-
examine then.

CHAIRMAN KICLER: ArXe
Badner?

MR. REYNCLDS: Mx. Badner and Mr, Darling.

CHAIRMAN REYNOLDS: What i3 ycur response to
that, Mr. Charno?

MR. CEARNO:; The Department's rasponse is that
by submitting these under sezl,. thay fall within the
provisions of the Federal Rules of Evidencs of 9017 wi'h
respect to authenticity, and Rule 3038(a) and (1) with
respect to exceptions to nearsav,.

We believe they are rzlevant and nreobative., I
don’t think that is being guesticned.

CHAIRMAN RIGLER: That dossn’t mset the hearce

of Mr. Revnolds' cbjactcion, which is whv not present
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them at the time your witness is there, co tha: he can ke
cross-examined witna respect tc their concant?

MR, CHAWC: I don't belisve Mr. Zeynolds would
be denied cross-examinaticn if we call the witneggas, If
we don't call the witnesses, it will shorten the record.

MR, EEYNOLDS: I don'‘t believe that ther2 is
anything that is contained in these docum=znuis that would
support introducing them for the truth of the matters
asnorted therein without €cing it through a witness.

it was.

Certainly not under €038(a) and (L), I gucs

7]

The offering affidavit by Mr. Sutz does ot
address those two matters. There is nothing I can detemnine
on the face cf the documents that would suppert that the
reports were reperts or activities of the office or agency
that the reports concarned matters observed pursuant o
duty imposed by law, as to which matters there was a duly to

repcrt.

The thing I'm concerned abouvt is tha: we have rhese

come in on an unsponsored bascis for thne truth of the matiers
asserted therein, arnd then we don't see the witnassas.

I think that is an inapprcoriate way to sroceed.
It does handicap the witnusses. If the wiitnesses are on
the desionated list, the apprcpriate way to put these in
and establish that they are autheniic recoxds is thzouch

the witnesses.
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The affidavit by the Sceretary of Agriculture
does not go at all #o tha businsus record aspact of
these. o

MR, CHRRNO: It is rot agsartad, My, Chairman,
that the affidavit does go tc 4he busineszs record. It

are
goes to the euthenticity where decuments/submisted undar
seal under Rule 302(2). These are public desumsnits and
reccrds being submitted uncder seal. That would egtablish
the authenticity.

With respect to 803 and absent the affidavit
or any consideration of it, the Departmen: conitends that
these are records, rapcrts epe2ifically, and stataneats
and data compilations of public officers, ofiicaes, and
agencies setting forth the matters observed pursuant to duty
imposed by law.

I think --

MR, REYNOLDS: Where is that stated? How do I know
that?

MR, CHARNC: Ycu aras challenging that tiese are
reports Of matters cbservel by a federal axnployse pursuant te
his duties,

MR. REYNOLLS: You have told ne already that cne was
not a federal emplovee in rasponce w2 a cuestion by the

Eoard yesterdav.
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MR, CHARNO: I said he was no lconger 2 fadaral
emplovee.

MR, REYNCLDS: I will not guibble with that.

My point is, if I do not have the oprortunicy o cross~
examinn these pecple, I obiect to lLaving “hem come in for
anything other than to shcw that in fact a field reovort nay
have been made by tha individual, but rnot for the truth of
the matters ccntained therein.

I think as toc the last tws documentsz that
there is sericus question even on thz autheaticity argu-
ment, Nos. 10 and 11, which arz2 under this affidavit that i
apparently gives it the glcas of authenticity,

CHAIRMAN RIGLIC All right. I thirk probably
we could receive the dccuments irto evidenca.

Hewever, I thinik that the Letter procedure here
would be to afford the Apolicants thz opportunity for
cross-examination as to the truth c¢f tha content tharein.

We will defer receipt of :the decunienis into
evidence at this time. That wonld bz of Docunent 108.

MR, KLEEB: Your Honor, with reunect Lo cartain
of the -~

CHAIRMAR RIGLER: Wait one minute, piezsa.

Por convenience, we -rill defer receint of the

entire exhikit 108 into evidence at this time,

However, irrasrective cf thether the Depariment
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calls witnesses, we would L2 amenablye at son

8]

W

appropriate point to renawal of tha motion to iantroduce
with reepect Lo Document 0. 5 on the Butz aflidavit,
which was prcffered b a lMr. Lee, who i3 not or tihe
Department’s list, and the same is truz of 10 ¢ad 11 on
the list, thoee being lettzrs t2 or ficau Mr., Davis.

It seems to me they micht s:and on z differant
footing.

CHAIRMAN RIGLER: Is ther: odbjestior o anything
else on the 105 through 131 1is%?

MR. XLEE: Your HAonor, for the reccrzd, auring
the break counsel for the Department 25 Juastice ani
Applicant Tolendo Ecison acreec to stipuvlate with respect
to the following docunencs markad for idantification:

DJ Wos. 117, 118, 120, 121, 122, and 119,
that with respect to these and only these docwrants “hat
these were taken frcm the files of the Toledo Edlison
Company, and each is a true and cerrect copy of the document
located in our files.

As to the others, we arz not in agrecment as
to their authenticity.

CHAIRMAN RIGLER: Which numbers wera you
stipulating on, plgaae?

MR. KLEE: 110, 117, 119, 3120, 121, 122,

MR, MELVIN EERGER: Excuse me. I may have



misundaerstood what Kr. Klee just said lera, I was under
the impression that with regard %o 211 of the atper
documents in this sct, there would be -~ %o which
request for admissicns had be2n given the Ca2naciment, there
was no Jdispute as to the fact that they came from To files
or the other things that wers adait: in the reguest for
admissions.

MR. KLEE: 70 the extent I indicated otherwise,
was in error. That was not what I meant to say.

MR. MELVIN BERGER: Okay.

CHATRMAI! RICLER: Any cther obisciiona?

MR. REYNOLDS: I think there is confuaicn on
the record as tc what was said and what was nol said.

Just to make sure the record is clacr a3 to
the documents, specific documents that were juct referrad
to by number, the positien is that while we car determi na
they came from the files of Tolado Pdissn, tharz is no
authentication as to the busincss record characinr eof thoza
numbered documents.

As to the other documentz in this groupiag,
the Toledo Ediscon Company has entered intn 2 stipulation
with the Department of Justics going Loth to the fact thas
the documents were in their files and to tho fact or
question of authenticitv,

CPAIRMAN RICLISR: XAny other chjectione?
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MR. RLZE: %Yoledc Ediscn has no Tur:her objec-
tion.

M. REYNOLDS: The continuirg objection.

CHAIRMAN RIGLER: ‘The continuing objoctien is
overruled and we will receive into evidence DJ Exhibits
105 through 107, and 109 threugh 131 at this time.

MF.. ZAXLER: Your Honor, I belleve 118 was with-
drawn by the Departmeat.

CEAIRMAN RIGLER: That's correct.

(DJ Exhibitz 105 through 107,
109 ¢hru 117, ard 11?2 taru
131, previously marksd for
identirfication, wers rececived
in evidence.)

MR, CHARNO: The Department would ofler at this
time exhibits for identification 132 through 13§, 140
through 145, 149 throuch 166 into svidence.

MR, KLEE: Toledo Cdison Coumpany has no objection
to these docunents,

MR. REYNOLDS: Mr. Chairman, I don't waat to make
an objection, but I do want to make it cleer on the =ecord
why I'm not making an objection with respecet Lo the
Department of Justice Exhibit 137, which is sn a2ttaciment

to the Toledo Ediscn Company's answers ©o the iaterrogatories

and document requests served upcn it by the other parties
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and dated December 2, '74, jdentifind as Depariment of
Justice Exhibit 136.

The Applicants have on obiection in this
proceeding which goes to the uge of the dapositions for
any purposes in the evideatiary hearinc.

However, in this instance, it is clezr that the
deposition porticn, porticn of kr, Sullivan's deposition
that is identified as Department of Justice Zxhibi: 137, is
a supplement or a modification or correccion of the answars
to interrogatories whici: was made by couasel to Toledo
Edison Company, Mr. Les Henxy.

I therefore think that it is in essence no difieren:
from the answers to interroratories and within thas coentent,
I do not have an objection to using this partvicular portion
of the deposition in order to show the amendment or
supplement to the answers to interrogatories; but 7 don't
want this to be construed at a later daze as to sone waiver
by Applicants to their overall or general objaciion to thelr
use of deposition testimony.

I have a continuing objection with resrect o the
entire group on behalf of Applicants other than Toledo
Edison Company.

CHAIRMAN RIGLER: Tho continuing objection iz
overruled, and we will admit at this time Depariment

Exhibits 132 through 138, 140 through 145, 149 thrcugh 166.
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(DT mxhibics 132 ¢hru 138,

140 thru 1:5, ard 149 thru 166,

MR, CHARNO: Tae Department would Like tc note
that Exhibits 139 and Bxhibits 14€ through 140 had not been
withdrawn, and we will defar offzring theun uantil ve can
secure a better copy of the dcoument.

We would also like to note the axistence of a
stipulation with respect to dozwusnts =-- Duhibits 140 and 160,
and 166, which is idasntical with the stipulation set
forth earlier with rsgard zo CAPCO dccuments, CLFCO minates,
that they exist in the files of all of the compuanics,
absent the marginal notaticns thet may appesr on those
copies.

MR, REVNOLDS: Wha“ are the nunbers?

MR, CHARNO: 160 and 166.

CHAIRMAN RIGLER: That was 160 and 1667

MR. CHARNO: That was a misgtatzment on

b3
-

part. I previously misscoke. The étlpulation was been
reached with respect to Exhibdits 180 througn 163,

CBAIRMAN RIGLZR: All right. These are CAPCO
minutes or agendas?

MR. CHARINO: Yes, sir,
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CRAIRMAN RIGLER: Mr, Reynolds, 45 I underatand
you have a centinuing objection on behalf of all Aprlicants
with respect to these e:hihits?

MR. REYNOLDE: No.

CHAIRMAN RICGLER: Th~2 contiiuing objection was
withdrawn as to those?

MR. REYNOLDS: It was never made as to those.

MR. CHARNO: We have furthor stipul:

10
(28

ions
with respect to Exhibite 141 and 154 wich couneel from
Toledo Ediscn, who hae stipulated that the initials WS
appearing on those documents are the initials of Mr.
Schwalbert.

CHAIPMAN RIGLER: Walch exhibit numbers?

MR. CHARNO: 141 and 134.

CHAIRMAN RIGLER: UWhat pogition did Mr. Schwalkerc
occupy at the time the documents ware written?

MR. REYNOLLCS: We den't know, cffhaend,
but we can get that information. Weo would have wo look at
the organization chart.

CHAIRMAN RIGLER: Lec's mova along.

MR. CHARNO: The Department would ofler in
evidence exhibits for identification DJ 142 through --
I'm sorry. 167 through 176.

MR. LERACH: Mr. Chairman, I have an inguiry on

Docunment 172.
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Numbar one, there are some handuritten notations
on that document which I can't read, and I wvould 1llke iz
to be made clear that at some point whether it is Justice
or Duquesne will get a copv in the rccord that reople can
read. I would ask Mr. Charno whether or nct he intands
to demonstrate by Pocumant 172 that the handwritten
changes on the draft letter were written by Mr, Giifillin,

CHAIRMAN RICLZR: You are referring to page 2
of the exhibit, Department No. 115381 letter?

MR. LERACH: Yes, sir. Or do you offar it to prove
there was a draft and there were sugsestad changes made?

MR. CEARNC: We had not intended to ofier the
document to prove that Mr., Gilfillin made the changes.

MR. LERACH: All richt, I'm satisfied on 172.

Document 175 is a multi-page documant, The
most significant aspects of which ara a threc-page meworan-
dum dated 1966.

Counsel engaged in discusasion regarding this
document yesterday, and prior to Mr, Charno responding as
to whether or not he intended to offer this entire documeat
for the truth of the matters asserted therein, tha
Chairman terminated the discussion ¢o raisec another
procedure matter.

I undexstand that Mr., Charno is willing to

state that this entire memorandvm comes in “or the truth
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of the matter stated therein.

If that is true, I have no ok jection.

MP.. CEARNO: We reaguest w2 noct he restricted to
the portions we have red-lined, since --

CHAIRMAM RIGLER: I thought that was consistent
with Mr. Lerach's raques: vesterxday.

MR. LERACH: As we read the recorsd last evening,
he did not get a chance to respond on the rocord, and I want
the record to be clean.

MR. CHARNO: VYes.
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s10 | CHAIRMAN RIGLER: Any other objection?
bwl R. LERACH: I have no other cbiection.

MR. REYNOLDS: T have the continuing cbjaction
on behalf of Applicants, cther th:sn Duquesne Light Company.

CHAIRMAN RIGLER: The continuing cbiaction is
overruled, anc¢ we will receive into evidence at this time
the Department documents Fxhibits 167 through 176,

(The dccuments herstofors marked
pxhibits DJ=167 throuch 176 for
icdencification, were raceived in
evidence.)

MR, CHARNO: Would it be the Board’s dzsire to
take a break befora the beginning of tastimeay?

CHAINMAN RIGLER: No.

MR, CIARNO: Could we havs three or fiva
minutes to clear away the papers and bring the “itaess
out? Mr. Hart will be the Department’s Iirst witnass,

MR. MELVIN BERGER: I have documents I wish to
use with Mr. Hart wheh are in the ncotebooks that are at the
foot of the Bench., I would like to take them cut and qive
them to you, sipea theyv ave out of order, and tiey will be
the next exhibits we will use.

CHAIRMAN RIGLER: DPlease, no on? go awzy or l=zave
the room. I would like to start as s0oOn as the Departiment
is ready.

(Pausea,)
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MR, MELVIN BERGFER: ©n behalf of the Nzpartnent
of Justice I would now like to call Mr, Tober: Hart.
CHAIRMAN RICLER: Will woeu risz2 anl bLe sworn,
please,
Whereupon,
ROBERT HART
was called a3z a witnese on hehalf of zhe fesnarcormeat of
Justice and, having been first duly sworn, wis examined
and testified as follicws:
DIRECT EXAMINATION

BY MR, MELVIN BERNGLR:

o Will vou please shtate your nare.

A Robkert Jlart.

n What is your business zddress?

A "My husiness address is 213 City Hall,

Cleveland, Ohio, That is zin code 44114,

(1] "ould you triefly review vour 28iuvgcatienal
bakenround,
A I graduated from colleged, underaradunte szchool,

from Vanderbilt University with a bachelor o7 arcinzering.
I went to the Army for two years, if I mav
put this in, in chronoclcqgical order. ‘
Then I graduated from “he School of Taw cof
Vanderbilt, That was in 1953.

Q Would you please briafly tracs yvour anmployment
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Qistory?
A My empleyment histeory was, in 1363 I cams to
Cleveland, Ohio, snd joined a patent law fizm by -he name
of McCoy, M~c=c~o~y, Greene, with an "e" on tha exd, and
Howall, H-o=w-e-1-1, and T worked for then for = serind of
a couple of years, and then I went tc work vith & vateat
law firm of Kramer and Sturgeis, Kerea-i=o=r and S=geu-r-g-e~i-s,

Then after abou: a vear, I cwe sack with the
original firm I was with, MecCoy, Graans end Howall.

I. 69 T went to work with the thea County ruditer
of Cuyahoga County, Ralph J. Purk, who Is now the Mayer
of the City of Cleveland.

In NOvember of 1971 Ralph Purk was ciected
Mayor of the City of Cizveland and six <ays thersafiter I caw
on the payroll of the City cf Cleveland, and T have been
there as Executive Assistant to tha HMayer in the latier part
of '71 and '72.

In the latter part of '72 I movad fron uis
exacutive assistant %» the law denmarcment, which T em tha
Chief Assistant Diractor of Law there at this wine.

| 0 Mr. Hart, wili vou brizsfly raview your
responsibilities in the Law Departrment.
A My respensibilities in the Law Departiont
include almost everything. I do get iavolved in nany other

things, other than what we are here for today.



4963

It is my responsibility in more ox
fashion to stav on too of everything., I can ganerally

keep informed, but I don't kncw 2 lot of details,

Qo Mr. Hart, when did you €irst bzcoma :zcgquainted
with MFLP?
A I would have become acguainted with it, when

I moved over to the Law Depsrirant which had been in the
latter part of 1972 or the early part of 1373, znd I
would have then become aware ¢f it and would hava started

working with the Division of Light and Power at that time.
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arl Q In late '72 or early '73, wiao was the
DPirector of Public Utilities?

A At that time it waz FTred Rucukis, and still

=
i
.

Q In late '72 or early ‘73, who was tha

Commissioner of Pocwer and Light for the City of Claveland?

A The Commisgsioner of Power and Light was Warren
Hinchee.

Q Is Mr. Hinchee still Commissicner of Power and
Light?

A No, Mr. Hinchee is now with the ity of Burbank,
California.

Q Can you tall us whe replaced Mr., Hinchee as the

Commissioner of Power and Light, and then work forwezrd toc tha
present commissioner?

A The man who replaczd Mr. hinchee was George
Chuplis.

The man who replaced G2orys Chuplis would have bgen a
gentleman by the name of Ralph Medstar, who wag tha
commissioner for one day, I beliave.

Then the man who is the present acting Conmissioner
of Light and Power is a man by the¢ name of Ray Miller.

Q In late '72 or early '73, what was your
understanding of the conditicn, the physical condition of
the MELP system?

A Well, the MELP system was uncer the supexvision
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of Warrsn Hinchee at thet ¢ima. I always copsidered

Nign &ii FOLLS OF

H
'
-
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warren Hinchee 2 very capable pe:l
power systams, you n2ed capital inprovenenis, eapital

improvement dollars.

)

At that ktime there was a 35 million bond anticipa-

i

tion note of which $2 million had boen spont at that time.
Warren Hinches was trving to make improvem:nts with those
capital dellars.

MR, REYNOLDS: I objsct and move 4 3irike
the answer as unrasgoasive.

MR. MELVIN BERG

0]

R: I beslieve the witness
has just told us what the cendition of :he plant wes. If
you wigh, I will ask him a direct question.

CHAIRMAN RIGLER: I agree thet the zaswer was
not responsive to the cuestion.

Will you respend more diractly to i, Berger's
question, pleasa?

MR. REYNOLDS: Mr. Chairmen, whiles we are at an
interrupting point, I wmake a continuing objaution oa
behalf of Applicants other than Cleveland Dlectric
Illuminating Company with respect to tastimeny by thi
witness.

CHATRMAN RIGLER: Ovarrulad,.

MR. BUCHMINN: T would like tc cikject to the

witness resgonding to that question on thu ground that
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he isn't qualified to gtate what the condition oFf the
Cleveland Municipal Light Plant w2e and zha quesitiocn was his
understanding: and if he vas qualifizd, I As:'t know what
his understanding would msan %0 the case.

CHAIRMAN RIGLER: -~ J& will heve %h: question
rephrased to get anothar angwar.

MR, MELVIN BERGZR: Hay I have the guasztion
repeated?
BY MR. MELVIN BERGER:

Q Mr., Hart, in lats '72 or sarly '73, were you
invelved in any way with attenpting to improve the coadition
of the MILP syster?

A I was anvolved, but only in 2 veryr iidirsec: way.

May I c¥%plain this?
CHAIRIAN RICLER: Yes.
TEE WITNESS: The only thinc that I wouid
really ¢o cn that baasis is that Warren Hiachoe 78 wy own seld
would sit down and he weould explain to me wiait Fod &9 be
done.
He would alsc explain to wme the mexns bv which
he w2 going about this.
BY MR, MELVIN BERGER:

Q At that time was there an atiemp:z %0 rais

o

some money for capital imcrovemants?

A Yes, there was.
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o) What affcries were keing made along thosa lines?

A There had baen intrcsuced into our Ciiy Council
in 1871, I believe, what we zeizr to as a 1871 tond
ordinance which later came intc baoing as a 1971 honé issua.

This was a2 $5 million bond issue for capital

improvements for the Division of Ligh* and Poverx. ©€Ff that
$S million, there was about $2 million Lhat was actually
spert for the purvose of zapital improvenents.

Q At that time was thaere any conzideration

for trying to seex additional mouzy for zapital isprove-

&

ments?

A At that time thore was, ves.

Q What was dons in order tc seeir this additional
money?

A There was a kond iszsue =-- a bond ¢rcinence -

I have to correct myself thera -~ thatc was drafzed up in
1972. It was introduced intec our City Council, the %oad
ordinance,that is, around lNovamber of 1972,end this was
what was called the $9.2 million koad izsue.

’
This bond igsue, the first 32 million of it

were to be used to pay ¢ff the 32 million that I just
referred to as the 1971 koand isgsue.

Q Who drafted up thz bond cxdinanco?

A That was John 3rueckles cf the firnm of Sguire,

Saniers & Dempsev.
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Q Why dién’'t the city

itself?

this ordinance
MR. BUCHMANM: I object,

relevance in this oproceeding of this
CHAIRMAN RICLER: What is
MR. MELVIN BERGER: This gc2s t3 the ability

or the steps taken by MELP to help Improve

condition.
CHAIRMAN RIGLER:

i
Ly
-
ﬂ-
H
o
¥
]

who drafted the bond ardinance?

the fact that thev ranted bond meney for ¢

ment purposes.

MR, MELVIN BERGER: I believe
connected up in the next couple of questions.

I will let vou oo two mere,

CHAIPMAN RICLER:
subject to a renewed motion t> strike.
THE WITNESS: At that time the city hac

-

X

o0
$
5
M
)

expertise whatscever tec draft an ordinancs 1li

BY MR. MELVIN BERGER:
Was this ordinance eventuall: discu

v
<

ad &4

A5

i

Q
City Council meeting?

A Yes, it was.

MR, BUCHMANN: May I incuire by whomn?

BY MR. MZELVIN BERGER:
or those who

Q By membars of the City Council,

were
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present at that particular meeting?

A Yes, it was.
Q Cen you <tell us the apsroximate cime of this

meeting and what haspaned at khat mesting?
A The approximztes time of the meeting would have
been some time prioxr %4c Julv 11, 1973. The cordinance was

passed on July 11, 1973, so it would prolably have been

What was Ziacussed at the masting wa:z the
general subject matter of th2 bond ordinance and -- wall, I
will stop thera.
Bew far do you want me tc g0 into thig?
Q Can you relate to us if any changes wera made in
the ordinance at that meetiag?
A There was a chanca wade in the owdinaonca.
In Section 3 of the ordinaace, it had originaily run ia
conformity with what is ralled the Chio Uniferm Bend Act,
which provides, number one, for sale %o the sinking fund.
If the sinking fund urns it down, then to the | treasury
and investment account.
Then if the treasury and investment zccount
turne it down, it can then be sold at private salsa.
That was the original fecticn 3 of ithe 1372 bend ordinance.
Noew what happered than, there wes an amendnent »ut in.

What I locelly call -- this thing was turned upside
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down -~ wherein thera was a new Secticn 3 put in which
raquired the City of Cleveland tc go out for prhlic sale
on these bonds, and then if that should fail it vegquirad
the City to go back to tne City Council fgozr g2l:s ¢o the
trezsury and iavestment account, or back to t¢he City

Courncil for a salz to thie sinking fund.

[N
1]

This is vary uncsual, for scemetaing li%e th
to ke done.

MR. BUCHMAIIN: I nove that that lz:t characieriza-
tior go out, if Your Honoxr pleass. Ha said the city,
including himselZ, had no expertise in thess no-ters, which
is the reason they went cutside.

Zow he can charactarize it a2s unusual, I do not
know.

THE WITNESS: 1If I may expnlain zhai, Your Hconor.

CHAIRMAN RICLER: All richt,

MR, REYHNOLDE: Before he explains, M, Chairman,

I am going to object tc any further probinc or +tes:inony
in this area.
’
We are getting into matters befors City Council and

activities before City Council, which I ink ctime within

the Knorr-Pennington doctrine, and are nct pumic

”.
ut
ra.
O
,.J
©

areas for examination witnin the zoopa of “his antisrust
proceeding.

CHATRMAN RIGLER: I Qon't know how wo sould ruls
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on that. I think it may Le 2ramature until T find vhera
the question is going.

MR, REZNOLDS: I'm pot sure what it is we are
going to get an explanacicn on, soc I think it iz better
to have the objection on the racord.

CHAIRMAN RIGLER: WYe will g2t an axplaination
as to why Mr. Hart has iknowledge that the aanendnent was
unusual, taking into account his earvliesr sizatemeont that he
was not -- that the City of Cleveland did not have expertise
in the bond financing arsa.

= |
o

THE WITHESS: I

(o

i may juomp forwar
little bit, we teok this bond ordinancs we are talking
about here to underwritars in New Yexrk, ani :he urderwriting
firm was Xuhlman-Sachs. 7They had scmacne 213e thire at

this meeting, a smaller firm, MacKinnon and ssucehing sise.
I forget the exact name.

At this time they raissed a certain rumher of
issues that were uroblem are2s or questionzble arcas with
this = particular boad crdinance

Based on the infourmatien I gave then, I rsad
the ordinance and sure enough, what they wers saying
appeared to be true. That is the reason I offsr that.

MR, BUCHMANN: I renszw my motion ncw to strike,

CHAIRMAN RIGLER: Deniad.
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BY MR, MELVIN BERGER:

Q Mr. Hart, wich regard to tais mzeting in Yew
; y Yorl, ware you iniformad of other preblare with the bond
3 ordinance?
A Yes, I was.
Q What were sone of thase oitnecr problams?
MR. BUCHMANN: I object to th2 hearsay testirony,
Your Honor. This is the questicn of proklsmz in this
area are finencial or legal.
Ti:e witaess is not 2 financial expert. That is
clear. He has said he has ne expertise in tie lewal
- area involved. He i3 not qgualified o t2stify on this
subject.
CHAIRMAN RIGLILR: Tha question isc whélher he
was informed by experts with respect to any daficisnciec.
MR, BUCHMANN: That is what I uszxito call hear--
say, Your Horor, and I obhiect.
CHAIRMAN RIGLER: Overrulad,
MR, MELVIN BERGER: Can wz have the guestion re-
read, please?
(Whereupcn, the reporter read the pandingy
question, as requestad.)
. MR. MELVIN BERGER: That were relatad to vou, I wsoul

add.

THE WITNESS: If I ray explain eonething
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pending.

quastion.

THE WITNESS: Tz other arsas are there wvere
questions about why these wsre registezrad bornds rathaer
than coupon bonds, sincs the cougon konds would have &
lower rate of interest than the rsgistered bond.

Genarally bond ordinances of this nature

had interchangsability retwezn

o
T
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coupon where the nolder of thz kond could exchange it.
He could exchangs it for a cougon tond 5 exchange it as a
registered bond. , There was a sscond bond ordinance also
which provides any, and I underscecrs any, lawsait is

brought against the Divieion of Lighit and Power, thexc

O
= |
¥]
‘-J

can be a .d2fauld on these bonds. Any sort of pers
injury case or anything at all, I interpreted ic, thore

could be a de’ault on the bond.

Thay questioned the fact this waz a mortgage revenus
2

bond and why a mortgage revenue bond rather than a
general obligation bond ¢f the City of Cleveland, that
question was raised.

I'm trying to think off the top o my head.

Those are the main issuesz.
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BY MR, MELVIN FTERGER:
QO After this meeting in New York, what did the City
do with regard ©o this bond créinanca?
A well, it wa= very clear wa had tc 2ducate cur own-
selves as to bow to sell beonds, vhat bends ware all about,
We had to start daveloping ewpartize in th2 bend area which
we had had to deo, cf course.
We have been atle to move in that dirasciion.
Now what we had to do and it wasu't antil adout Januvary

of 1974 that we finally knew that we had to prapare wist

cr

they call and offering staterment and this offering statement
took a great deal of cdetail weork,

We contactzad an enginzeriag Zirm callzd the
R. W. Beck Company. We contactsd othsr bond ceunsel, the
Wood=Dawson firm from New York,

We contacted chem. Taen we started puteing
together this whcle offering statement, The cffering
statement was put together and the thing == {he bond
issue went out for public sale pursuaat to the oxdinance
around or May 10 of 1374,

CHAIRMAN RIGLCR: Veres you parsonally involved in
the preparation of the offering statamant?

THE WIINE3S: I was, vour HOaor.

CHAIRMAN RIGLER: Did this requirs you to do any

research into the areas of municipal rend financing?
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TRE WITNESS: It vaquirasd ma <o do a2 sraat daal 9
research into these areas. My name nrpaers on the face of
the cffering statenent.

CHAIRMAN RIGLAR: Ietwesa the time vou “cinad the
Law Department and today, you haye? sonuired ainextise or
knowledge with respect to municipal Soad finansing?

THE WITNEESS: I have atiended the Anerican Law
Institute courses ia Hew York, I am qoing ©o 3 course
in New Orlzans next wvezk, I attended coursas in Nuow York.

BY MR, MELVIN BERGER:

0 You indicated vou contacted ancther bond csunsel
and you named Wood Dawson &s thal councal.

Would you tell us why vou contac:zed anothar
bound cocunsel.

MR. BUCIIMAMMN: I cbiject, your Xenc:r. e

<}
—
1~

know what this is za attenpt to do.

CHAIRMAN RIGLZR: I don't, bt I donft s2e the
relevance »>f it either.

Mr. Berger, it dcesn’t seem to me *that whare
they g0 for bond advice has any ralevanee toc any of the
issues in this procesding, ini T uould entertain +“ha metion
to strike the carlizr questicn with respact o wherz She
City of Cleveland waz cobtaining its lsgal advice.

MR, BUCEMWNHN I so rove.

CHAIRMAN RIGLER: Besauss I doa't
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connected it, Mr., :rager,

MR. ARLVIW BERGER: The reascn for gqoing te the
other bonéd counsal was what I waa trving £o gat at hare.
Mr. Hart has testified that Squire, Sanders and Dsmpsey
had been the City bond counsel and thas there was a change
to another bond counsa’. I guess I'w inguiring into tha
reason for that changa.

MR. BUCHMANN: I'm trving to figura out,; if your
Honor please, why it is relevant in this procz2ding to
the issues here,

I object.

CHAIRMAN RIGLER: Do you want %0 maxe zn cffer
of proof, Mr. Beraer?

MR. CiIARNO: Could we have a momant,pleasz?

(Pausa.)

CHAIRMAN RIGLER: Mr, Berger, as you maka your
offer of proof, if you intend o make one, we weould want you
to relate that either to your September 5 interrcgatory
answers or to your pratrial brief,

MR, REYNOLDS: If we are going to have an offer
of proof, I wouléd like to request that the Witness leave
the room.

MR. MELVI¥ BERGER: Mr. Chairman, would this be
a gocd place to break for lunch?

MR, BUCKMAINN: T would like to have the gproffer



now, if your Honor plaasa,

CHAIRMAN FISLER: ? diraected hinm

-

to go hack to the earlisx

permit him to do tha: ovar

will excuse the Witness, Mr. Iaynoldsz, althouch this strikes

me a8 a scmewhat diffareut situation Loan our o-~dina.w

situation, becausze I dcn't believe thc nroffsr in this
instance coulé have anvy affect cn the Witress' answers.

MR, REYNOLDS: I don't inow what the proffer
is. Out of ar abundaace of cauticn, Y suggest it would be
wise to have him lcave.

CHAIRMAN RIGLER: Plus, Mz, fevnolds, we hzave
a differant situvation in that M-, 'lart hss Saen active
in the preparation of the City’s case. #2 is, I believe,
your counsel of record ir thess proceedings. are vou not?

THE WITNEESS: I am, vour Honor.

MR, REYNOLCS: My point is to the extent he is
now cn the stand and he is going to testify, I #hink i1f the
Counsel that ir intarregating nim is goinqg to malie an offer
of proof as to the divection he is coinc to go ~--

CHAIRMAN RIGLER: You doa't want Mr, Nars
influenced DYy the proffer?

MR, MELVIN BERCGER: We have nc odjection to that.

CHAIRMAN RIGLER: All right.

Can we take a short lumch, acain, ané
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ten of, by the cloc*¥ on tha wall bac
1 4

-t

(Whereupon, at 1:00 p.m.,

recessed, to reccnvsne at 1:50 p.m.,

£678

the hearing was

this sanz davy,.)
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{2:15 p.m.)

MR, MELVIN BEFSER: The Department hes considared
the pending questicn and the offer of prool, and we have
concluded that the matter is of such tanyential releovancs
that we will withdraw the pending quzation,

CHAIRMAN RIGLER: All righc.

MR, REYNOLDS: ©Did *he Soard grant the
motion to strike the earlier guestions that were in the
same area?

CHAIRMAN RIGLER: 1t has aot, pending receipt
of the offar of prcof.

So I gather you would not oppcese ti2 motien
to strike, Mr, BRerger?

MR, IBILVIN BERGER: I'm not sure 2:mactly
what the motiocn %o strike is covering hers.

CHAIRMAN RIGLER: Let's have counsel feor the
Applicants state what is covarad by the motion to strike.

MR. BUCHMANM: Motion to strike, if your Honor
please, beqgan back at the heginning of the saries of
questions which related to who hac drafted the ordinance
in question ¢nd why did nct tha Citr draft it.

At that time I chiectad and I beliave my
recollection is correct, the statement was made that
it would be connec;ed up in a2 courle of cuestions,

FS13
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fou permiitted it tc go forward on that basis

inviting a motion to strike if it was not connected up.

In view of the withdrawal of the last question,
I think it is quite clear, and I move to sitrike 211 of
the testimony beginning haek -- of course, I den'i have a
page reierence here, the tzstimony as tu who drazicad &he
crdinance and why the City didn’t.

¥R. MﬁLV:N BERGER: I believe the preolbliem faceld
by the City ia financing improvemants is relavant to this
proceading.‘ We wculd not object to a motion to strike
the gquestion asked in ragard to who drafted the
ordinance.

MR. BUCHMINN: And why thay didn't de iz
themselves. That is whet I originally sut it to.

CHAIRMAL RIGLER: !Mr, Suchmann has askad the
Depariment if it concurs in the motion to strike ihe basis
for going to cutsidc counsel.

MR. MEL.IN BERGER: Before we zstate a
pogition on that, I wonder if we might ke able %o gét that
answar read back to see what was contained in i:.

MR. BUCEMANN: I hopme I'™m clear that I'm talkin
about a whele line of testimeny that was elicited apparently,
or ostensibly, to show why the City did not draft the
ordinance itsalf.

CHAIRMAN RIGLER: As to that, we would probably
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grant the motion to strik:.

dowever, the subsecuent testimony with
'
respect to the provisions of the Lond crdinance whish w.re
commented upcn by investment counszl in New York, I believe
we would allew to remain on the recoxd.

I think that what we will dc is permit counsel
toc come in after they have the traanscript temorrow morning
and we can designate specific quesctcions and lines to be
stricken, but that will bz the general rulirc of the Board.

MR. BUCEMANN: That is agre=zable.

MR. MELVIN BCRCER: That is agresablzs 4o us,

CHAIRMAN RIGLIDR: Mr. Dargar, you have
additicnal questions for Mr. Hart?

MR. MELVIN BERCEK: Yes, I do.

CHAIRMAN RIGLER: The Roard has been discussing
some of the questions which were bafore ug bhsfore “he
luncheon break. We have a seriess of eomments or rulings
to give tc the parties for their guidance.

In light of Justice's withdrawal of certain
questions, the issue has become moot as to whather or not
Justice was entitlad to pursue these lines, hHeczuse they
were not included within ics chargas and allegaiions.

The Board's preliminary view was that that line

of questicn probably was outride tha anrounc:d scsone of che
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Department's case, and on that basis, would be subjzct to a
mction to strike.

The City of Clevelarnd is in a different posture.
The question of ZXnorr-Pennington was raised. #We ares going %o
state the preliminary view of the Board in order to assis:
all parties in the presentation =f their case and argument.

The so=-called Knorr-Pennington docirinz confers
immunity from prosecution. Accordingly, éiffarent sonsidera-~
tions may apply with respect: to license proceedings.

Pirst we know tha%t one is not eatitled to a
government license as a matter of right,

Second, there is a benefit being conferred by
the public or by the government. The conferring cf the
benefit may require a showing that the grant of the benefit
is in the public interest or at leact will net assist in
maintaining a situation contrzry vo the public interest.

Third, and referring ia particular te %he iluclear
Regulatory Commission, we ars not resiricted to considerat.icn
of whether the antitrust laws ara being violaied, but nust
consider whether the policies underlving those laws are
being jeopardized.

Based cn these considerations, we will permit
evidence as to an alleged attempt by CEI to influence

bond issue legislation in a fashion detsimental to MILP
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financial viabilicy,

We will consider the use and ef aeci of *his
evidence at the time we make our decision.

We will indicate right now thatc CEI 2id not
violate the antitrust law by OpProsing MELP or MILP
financing in the Cleveland City Cougcil, but that may not
end our inquiry for the reasons just stated.

Any findings we ultimately mav nake in
reliance cn activities of CEI before the City Conneil
will be separately set foril: in our opinion and findings
in order to presarve the issue on apnazl,

Fourth, the issve ' of CEI, posszilkle 7ZI subversion

of the MELP'slzgal pezition Lafore the Clty Counzil by causing

MEL?'s bond counsel to acceed in dee~imental anmendments is
not coverad within the scorpe of the Neerr -Penninston
doctrine.

Nonetnsless, sucn an attempt, if any, could ho -
relevant to our consideration.

The City has made such charges., Specifically,
the counsel Erueckel failed to crpose datrinental amerdmants
in the City Countil, and the 3rueckal affidavit, albeit
in a different contaxt, in the context of the discualification
proceedings directly controvertsd that issue.

It is zpparent o use right now that thera is a

conflict, that there is a crarxge, and there is a vebutial
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to that charge which denies the chavge in its entiraty.

This meanz that we will b2 forced to consider
evidence cn this point,

This alsc points to the problems of Sguire,
Sanders' representation sgeparzte and anar: from the dig-
qualification issua.

We can see right now that in oxrder for the City
to prevail, if it does prevail, cn zhe chargss that it has
made, it may be necessary for thea to cz2ll as witnesses
in these proceedings Attorneys Brueckel and Lanesdale,
and then you would have the most unfortunatas situation
of the City trving to impeach counsel which formexrly
represented it, and ¥ think that migh: become an
extremely untenable situation for Sguire, Sanders.

We have also conaidered the fagt that there is, I
don't believe, any allegation and we kaow of ro evidance,
certainly none has becen received, but non~ hes been alleged
to exist with respect to whether CEI induced its counsel
to have another member of the firm give advica in the course
of the City Council croceedings which would not be entirely
consistent with the best interests of e City.

Going kack to Knorr-Pennington, we have indicated that
for CEI itself, either throuch its councal or oven through its

law firm to attack the pesition of »

g

? before the City

Council would not viclate the antitrust lawe.
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We do considoer that te at least be within the
"imrunity from prosecution" provisicens ¢f tacrr-

Fennington.

The problem is further ccmnlicatad, howaver,
by the fact that Mr. Lansdale iz both 2 diractor c¢f CEI
and a member of Squire, Sanders, end apparentlv encagad
at least in peripheral convergationz wich M, Bruasckel,

We are wrestling with this problem. It is
very delicate. It is vary troublesome. We make no accusatioas.
We make no charges. But they are before us, whether w2 like
it or not.

I will ask you to take these factors into
consideration, Mr. Buchmann, and confer further wizh
respect to the advisablility of your £irm ©o withdraw
separate and apart from any motions that are now wending.

In the meantime, with respect to M:r, Hart's
testimony, we are shutting that door o Justice since it
was not included within their charges.

We have had the rule that once a witness is

his full line of testimony go that it is rot n

ol
(9]
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8

recall him.
Under the circumstances before us now, I taink
it would not be appropriate for Mr. Zjelmfclt to go inte these

areas with Mr. Bart at this tims, oven if it necessitates
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the recall of Mr. Hart 2t scme further time.
Hopefully, at some point along %z line, we
will have the benefi: of Appeal 2card thinking, plas
the benefit of the second Licensging Board which considered
the disqualification moticn.
That may be obviated if Sguire, Sanders reconsiders
the pressures which are inherent in having ite people on

to their

v

eC

‘G-

the stand being crcss-exanined with rzes
fidelity to one of their clients.

CHAIRMAN RIGLER: If the Deparwmaent has other
lines of cquestions to address o lix., Hart, they can
proceed at this tinme.

MR, BUCHMANN: If Your Horor please, I willi, of
course, take this matter back.

Would it be appropriate at this +ime, howaver,
in regard to your rulings on Znorr-Pennington to take the
excepticn now?

And I also would make one inquiry. %With due
respect, I tried to take down what you were saying as
clearly as possible. Do I understand the Board to have
accepted the fact that changes in the bond cordinance in
question that were detrimental to MEL? were mada?

CHAIRMAN RIGLER: Absolutely not.

That charge has been made, howaever, 2nd we have

indicated becauss of the nature of the chargz and Lecause
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we find that charge to be outside of the scops of
Knosr-Fenningicon, if therc was subversion oI counseel, that
we would have to consider evidence relating to that point.

The Board, I want to emphasize, has male absolutely
no -- and I underline that == prejudonent cf any of thesa
issues.

MR. REYNOLDE: Mr. Chairman =-

CEAZRMAN RIGLER: Wait. Defore vou go on, it is
not necessary to take gpecific excepticns to Beoard rulings,
of course.

We did indicatae that we uculd treat this issue
Jdisccestly in our opinion. Nonetheless, Mr. Reynolds has had
it before us earlier.

I also indicated our views were tentative.

They may be subject to change upon final arcument, but I
wanted you to know our thinking at this tima,

MR. REYNOLDS: I was going to ncte an exception
on behalf of all Applicants, and that has been taken care
of,

I would like to add “hat Mr. Hart has not bean
designated as a witness on behalf of the City. In view of
that fact, I do have scme questicn as te the Board's
statement that the City wculd have cpporturnity at scome

later date o call Mr. Hart.
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of Mr. Hart to the City is within the confinss of the
édirect casze of the Justice Depnarticant at best, and he has
not been designated &s a City witnoess.

CHAIRMAN RIGLER: Le%t r- amplify ouzr ruling.

It may be that haviag macde thase charges, the
City intends to present evidence r2lzting to them throudh
scme viiness other than Mr, Hart.

I was indicating that the City would not be

estcpped from trying to support its a2llszgat
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do it through someone other than M4r. Hare.

The usual rules would azply wilth respect Lo the
scope of crogs-examination here.

MR, YNOLDS: Fine. That is all T was trring
to clarify.

CHAIRMAN RIGLER: Mr., Hart, will vou rasume the
stand.
Whersupon,

RCBERT HART

resumed the stand as a witneas on behalf of the Deparinent
of Justice and, having bean previously duly sworu, was
examined and testified further as Zcllows:

CHAIRMAN RIGLER: Mr. HjeimZel:, was i correct
in my understanding of the City's wmceition?

MR. HRJELMFELT: Well, ves, I intend to have

another witness who will testifyv as tc this mauter,
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CHAIRMAN RIGLIER: 2ut was I correct with respect
to the charges the City has mada?

MR. HJELIT'ELT: Yes.

CHAIRMAN RIGLER: Vas I corract with respect
to the City's intent to pursue these chargec?

MR. HOELMTELT: Yes, that's corzzct. I'm not --
1f I'm precluded at tais pecint from going into these
matters on cross-examination, 2nd the Desparunentc is ore-
cluded from bringing them cut on direct, even thouwgh thay
may be related to other matters on direct, znd normally I
could cross-examine on them, may I seak lsave to amand my

witness list to include Mr, Aart a3 cne of ay witnezses?



CHAIRMAI! RIGLER: I den't knew how we would
rule on that, Mr. Hjelmifelc.

I see :i0 basis fomou to have anticipated
cross-examination on the subhiject, since it probadly was not
within the scope of direct b» the Dspartmant, since it
was not included irn their charges and allegations,

HR.RJELNFELT: I micght addrzss this
latter in a formal moticn.

DIRECT BXAMINATION (Coatd)

BY MR, MELVIN BERGER:

o Mr. Hart, has MELP made any attempts to obtain

bulk power supply from gourcas other than by sell-generaticn?

e

A It it may please the Bozard, I wonder if I couls

f.

say something before I,pgweyr that cuestion?

I'm appearing here tclay pursuant to a
subpoena issued by the Department of Justice., T wanted to
state that for the recoxd.

CHAIRMAN RIGLER: I'm awara of that. I believe
I signed it.

THE WITNESS: Okav. To answar your guesiton,

sir, yes.
BY MR, MELVIN DERGER:
Q What attempts has ELP Made?
A We have been to other entitics. 'a have

been to Buckeve Pcwer, and they have indicatad to us
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that there is a bulk »ower supplv there available,

We have Lesan to the City of Richmeond, Indiana.
They have indicated to us that there is 2 supply ol Dulk
povwer,

We have also talked to the City of Orrvilla,
and that is Orrville, Ohio, and thev have indicated to us that
there was a supply of bulik power available.

We have also presviocusly been o talk to the
power authority of the State of Vew York, the acronym ,
of course, is PASNY. They have indiecated to us that there
is a supply of bulk power there 2lso.

Y With reagard to your discuscions with PASNY,
have you ever attended meetings with PASNY officials?

A Yes, I have.

o When would you have == how much such mszetingse

have you attended?

A T only attanded one such meating.

! When was that meeting?

A That was the spring or late winter of 1273,

Q ould that be the witner of '73-74 or '72-73?
A No, I'm sorry. I% would have been around

March or April of 1673,
o where was this meeting held?
A It was held at the offices of PASHY ia New York

City.
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0 Who attendaed this meeting?

A There were a whole group of us vho attanded,
There was my ownself, There's a gentleman by the nana of
Bob Decatur from the City of Cleveland. John Zngel,
whe represented AMP=0, Warren !linchee waa thera, There
were also repraesentatives from the enginsering firm ef
9'Brien and Gear that were there,

Tﬁere was a gentlemun by the name ¢f Charles
Ellworth. Adam ¥uwik was there.

They also warz representad by heir legal counsel,
a gentleman by the name of Wallace Duncan,

There was George Barry, who was the Executive
Secrecary, or what have vou, of the Power Authcrity of
the State of New YCrk.

There was one other gentleman, I balievae,
that represented the PASNY group and I can’t think of his
name at this time,

There may have bcen cther pecpnle there also,

I just don’t remember.

0 Can you relate to us wlat happened at that meeting?

A We, of course, made cur Yequast Lo PASNY or
TOR PULK PAURR AND PASNY indicated to us, yas, there was
bulk power available in a small quanticy to tha Htate of
Chio, and that if we couid do two things that thav would

be willing to start th2 process of reallocaticn of the power
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from one of the other adjcining statas 29 be delivered
to the state of Ohic,

They indicated to us that number 1, that ;MP=C
vhick Qal the group, the bargeinine group with which we
ware there, had tc ba the bargainine agent for the State
¢f Ohio on this issue.

They incdicated to w3 that we had to have assurances

that we coull gzt the power down to Cleveland.

[\ Were these two matters discussed at that meeting?

A These two matters werz discussed at that meeting,
yas, sir.

n Wwith regard to the PAINY powar tha%t vou sgzid was

available in amall quantities; do you rememier what that
quantity was?

A The quantity ie set forxth in the Wiagara
Developmsnt Act. When you get tc the quantity figure, it
was 30 megawatts,

o Were you or was anvone from AMP-0 told that thic
30 megawatts would be available to AMP Chio?

MR, REYNOLLCS: Objection, I think it iz a proper
question if he asks if the Witness was told, but the question
asked whether the Witness was told or anybedy was told.

I think i7 it is rephrasad, it weoculd be a proper

quescion.
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BY MR, BERGRR:

0 My, fart, wers vou teid by anvcne rapresenting
PASNY that this power would be availanle to AMP-0?

A Yes, I was, I was told by Mr., Gecrge Barry
at that meeting.

o Did he make a definitz commitment about this?

h He made a definit commitment verbally, now, as
long as we could meet thase two contingencies.

a Was there any mention of a written commiimant
at that meeting?

A I think we made a request of him to put this down

on paper, but I don't think we ever had that. I conuld be

entirely wrong on that, but I don't think he ever did that.

Q In what foim was tha request Zor a written
comni tment?

A We would have just verbalized it,

Q You indicated that vou ased for 2 written

commitment, What waes the form of the written cermitment
that you asked for?
A Well, we would have made a request that he state
in writingj; just what we werzs asking here, In other words,
that the power was avail:sble to the State of Ohic and that we
cculd have the power, if we could meet these two contiagencies,
Q nid4 he accede to that question?

A I den't think he over éid.
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o nid he say *hat ha2 would accade o that request?
A T don't think he said either one way or the other
at that time.

0 After this meetcine, did MaLP attempt to meet the
two conditions set forth by Mr, Barry?

A we tried to meet those two ccnditions,.

Remember, we were working through “he bargaining
agent called AMP-0N, Anything that was done was at our
instigation but AMP=0 had to actually do everything.

AMP=0 did, in fact, try to accemplish both of

those things.

Q Pid they actually acceomplish bcth of these
things?
A well, no, because, ramember, in order to gat

the power to Cleveland, you have to cross tha service
area of CEI and CRI has never allowed us to wheel that
PASNY power.
However, that was the numbar two contingency.
Mumber one contingency was that NiP=0 ~rould
be the barqaining agent for the State of Ohio, and we would
get assurances from Governor Gilligan saying there was
no other hargaining acent and so AMP=0 did turn out to be

the barcaining agent.

Q Were any arrangements for the cransmissicn of

that power from PASNY to the City of Cleveland nmade?
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A Yes, they weare.
Q what arranqgerents ware made?
A The arrangenents were that pending the =-

pendina CEI giving their consent to wheel tha power across
their service area, that tharswould be a reallocation and
that these 30 megawatts would go to Allzgheny Co-op.

Sc that is what is happaning ar the precent time.

Q Vere any arrangerents made to transmii the
power from PASNY to the City of Clevsland?

A Well, che arrangement thai we hava workzd out
is that the lagal counsal for AMP=0 contacted PENTLLC,
which is cne of those services arez3 that has to be
crossed to get down to Cleveland and PENRLEC acreed in
principle to allow the wheeling of bsower down to the
Cleveland arez.

The Counsel for AMP=-0O also contacted CEI,
They asked them if they would wheel the power dewn to the
City of Cleveland,

0f course, CRI came bacxk and saiad

ne.
Q was this CEI response in writing?
A Yeé, it was.
0 Were there any arrangements made to get the

power from the PASNY station to PRUFLNC?

MR, REYNOLDS: Mr, Chairman, I would lile to
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have a little more specificity in the queszicon, As I
underatand the Witness' testimony this whele area hiss
concerned arrangemants or activitics regarding an entity
called AMP Chio and not having anythlang to do with
activities by the City of Clevaland or this Witress,
particularly.

I think that if we don't have,befors we continue
down this road, some indicztion of the basis for this
Witness testifying o it, that it is an obieci.cnable
question and an answer should not be rermitted,

CAAIRMAN RINLER: Do vou hava any cemments
to supply, Mr., 3erqer?

MR. MBLYVIN BERGER: Perhaps Y can ask the
Witness a few questicns to arrive at the foundation,

BY MR, MELVIN BERGFR:

Q What is AMP-0O?

A AMP-0 is a nonprofit corveraiion of some 52
municipals in the State of Ohio of which Cleveland, Ohio,
iscne of then.

CHAIRMAN RIGLER: Wa have testimony relatine
to AMP=0O, Infact, we have a lot of dunlicative testimonv
right here which I'm permitting for the moment,

Concentrate on Mr., Heart's knowledue of how
AlP-0 was making the arrancements and his perscnal knowlecdee

of Cleveland mamberchip in AMP=0, if vou will,
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BY MR, MRLYVIN 3ERGIR:
0 Me. Nart, following the mecting with tha VASNY
official, were you xapt infcimad or were ¥ou infarred of
the progress that was made toward complating the twe require-
metns that PASNY Had set dewr in that maeting
A Yes, I was.

-~

Q and do you knew vhat arranvenents, if anv, were
made to transmit the power from the PASNY etaticn to
PENELEC?

MR, BUCHMANN: I think I wili object to that, WVe
don't know by whom he was informed or anythling ¢ the scrt.
Even if he was informed, it is hearsay.

CHAIRMAN RIGLER: The gquetion 23 stated can be
answered, the questicdn of whether he was informed,

THE WITNESS: Yes) I was.

MR, MELVIN BERGER: Can I have the last gquestiocn
back?

MR, BUCHMANN: Ee had answerzd t-at, your Honex

please.

Tha question was, what was it.

(The reporter read the racord o3 regquested.)
THE WITNESS: Is it all riahtto answaer?
CHAIRMAN RIGLIER: Yes,

THE WITNESS: Yes, I do. ‘
i
|
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BY MR, MELVIN BERGER:
Q What arrangemants weis nada?
A The arrangements were that P 7Ty would allocate

the entire 39 megawatts to Allegheny Cos-eop and Allsgheny
Co=op would keap that 30 mecawathz until tia City of
Cleveland could wheel the power threugh the CRI service
area and that for a pericd of aé infinitum Mllasheny
Co=op would keep seveh and a half megawatts,
So the only amount of power available today
to the City of Cleveland from PASIY would ke at 22 a2nd a
half megawatts.
Q I believe you may have misunderstood the question.,
Perhaps I did not phrase it quits correctly.
Do you know what arrangemants were mede o transmit
the PASNY powar from the PASIHY statien in New York to
PENELEC?
A Mo, I don't because that was an arrangement bhetween

PASNY and Niagara Mchak.

ES16
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Q You say that wazs an arrargement baeitvw=an
PASYY and Niagara-dchawi?
Right.
But that was available?

That was ava.lable, richt.

0 » B »

Do you know if that PASNY power is gtill
available to the City of Claveland today?

A It is nmy understarding it is still available
to the City of Cleveland today if we couléd whael it.

Q Since the time wihen the City reseived CLI's
letter indicating that they would nc% whesl the PASNY
power, has the City wade other inguiries of Q=1
about whealing that PASNY power?

MR, REYNOLDS: I will objact to the form of tha
questicn,
CHAIPMAN RIGLER: Rephrase it.
BY MR. MELVIN BERGER:
Q Mr. Hart, I Lelieve ycu testified about --
CHAIRMAN RIGLER: Just ask if thers were any
subsequent inquiries.
MR. MELVIN BERGER: Thank you.
BY MR. MELVIN BERCER:

Q Mr, Hart, were there any subsecuent inguiries

about wheeling PASHY rower, subssquent ©o CEX'g letiex?

A Yes, there have beaen.
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Q Can ycu tall us when these inguirics hove been
mede?
A We have made the inguiry wvery ¢ime we have

gottan together with CEI, whether on zn isfurmal bosis
cr a formal basis, and this has been an cngoing thing.,

Q You say "we" have bean the inguirers. Who do
you mean by “wa"?

A I have made the inguirv. I think the Directer
of Public Utilities, Fred Xudukis, has nade the inugiry.
Mayor Purk has made the inquiry. Carl Rudelph,

president of CEXI. It has been an ongoing thing.

Q Has CEI responded at all ¢o these Taquesta?

A They have responded, all right.

Q What have they responded?

A Their continuing responce is that wa caarot -~ ieel

the power thrcugh their gervice area.
Q Who at CEI has made this resnonze?
A As I mentioned, Carl Rudolph mede it. Donald
Hauser has made it. Lee Howley. The 2X~general counsel
has made it.
If you want me to Xeep goiny, I can keep on going.
Q I think that is sufficient.
MR. REYNOLDS: Excuse me.
Could I get read back the answer just before

the witness identified a nurnier of people and said they said
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(Whereupon, the repertier rezad from the
’ record, as reguesced.)
BY MR. MELVIN 3ERGER:
Q I believe you mertioned that attempts had
been made by MELF to obtain power from Buckeye?

CHAIRMAN RICLER: 3Boefore yon go o that, what
do you mean by cannot, or what did CEI tz2ll you they meant by
cannot?

THE WITNESS: They dida't indicate anything
by "cannot." They meant would not.

CHAIRMAN RICLER: There is a big differcnce.
You testified they zaid they could not. Ars yon referring
to physical impediment in the system, not enough capacity?

THE WITHNESS: No, sir. This has never becen an
issue. At any time I have talked to CEI, thers hzs naver
been that typre of issue.

In other vords, the fact was that they sa2id we
would not do it. It was never a guastion of whather they
could or had the capacity. It was z° *~vs we would rot do it.

: I am referring to the Don Hauser letter of
August 19273, when he said for competitive reasons we will
not wheel the power. That has been *heir standard

policy statement.,

MR. BUCHMANN: If Your Honor plecase, there is no
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fact issue on that point,

CHAIRMAN RICLER: I juct wanted to clear it up
in my mind. When he said ®"cannc:,” I was thinking therc
might be some ==

MR. BUCEMANMN: If it assisgts ycu toc clear it
up, there is no issue talken on that point,

BY MR. MELVIN BERGER:
Q Mr. Hart, vou stated befores that MEL? has

attempted to gat pover from Buckeye; is that correct?

A That's correct, sir.

Q Have you personally been invelved in that
attampt?

A Yes, I have.

Q Who have you contacted or spoken with at Bucheyn?

3 We went Cown and tallked to Mr. Howard Cwrwairno,

down there, and he is one of the chief offigizis.

We talked to the engineer down there. Ii3

E Y

name is Jack.

Q You said "we." Who do ycu mean by "we"?
A There was another gentleman. Ralph Meistar,
Q What was Mr, Meister's position at the +ime you went

te Mr. Cummins and Mr, Jack?
A dis title with the City of Cleveland ise
system analyst, I believe, which is the seme titla he might

have had when he worked fo:r CEI.
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Q What inguiry did you nake to Buckeye Powar at
that tinme?

MR, RIETROLDS: Excuse me, Mr, Chairman.

If we could interrupt =~ could we ge: th: time?
We have been talking akout a time. Could we gec tha
witress tc tell us what the time period ig?

BY MR, MELVIY BRERCLA:

Q Mr, Harc?

A The time period would have bean, I beliasve,
April of 1975,

Q What inquiry was made of Suckeye Power?

A We made the standard inguiry to them, asking “hem
if they had any excesc capacity or, in other words, if
they have elcctricity that they could gell to the City cof
Clevaland,

Butckeye Power, or at least the two gentlamen
we were talking to, indicated they 4id have what ther called
seasonal power. 2And seasonal sower was that powver that
would be available from May 15 of tha year up until zbout
September 15.

Q What did you do after this meeting with Mr.
Cunnins and Mr. Jack?

A We then -- not after ths maeting, bt at that
meeting with them ~-- we drafted a lecter wo be aidrecsed

to the City of Cleveland, saving this pcwer was zvailable
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ard then we took this leitter b
Cleveland.
We then sant a copy

letter from Ohic Fower which w

acik with us to the Cicy of

of thiz letter along with a

& had previcuasly sslicized

from Ohio Powexr, and we ther made inguiry of CETI as to whether

they would wheel this power to
MR. KELVIN BERGER:
for identification as DJ 177 =

to Karl Rudolph, dated July 9,

the City of Cleveland.
Y would like to have marked
lozter from Noker: Hart

1975, with an attacimant

which is a two-page letter frcm Frank N, Zden, B~i-g-n,

to John Engle, E-n-g-l-eg, ncti
gseccond attachment vhichk is 2 1

Ralph H. Meister, dated April

BY MR. MELVIN BIDRCER:

Q Is this the letzer
testimony?
A Yes, it is.

MR. BUCHIMANN: Whic
of them there.
BY MR. MELVIN BERGER:

Q Mr. Rart, was the £

ng a cony w9 R.E. Meistar, and a

etter from fHcirard Cummins to
15, 1978.

(The documente referrad to were
marked DJ nxldbit 177 for

identification.)

you just referred to in your

h lattar? There are *hree

irst letter sent, the letter

of July 9, 1975, sent to Kr. LZudolph with attachmonts?
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A Yes, it wvas.
0 What were those attachments?
A It was sent with the attaciments dated July 2,

1975 from Frank il. Bien to Mr. John Zagle, and this
letter, by the way, is a letter I referraé =0 as heing
solicited from Ohio Power saying that Ohio Power wonuld

wheel the pewer from Buckeye and there was alsc attached

0

to it this letter that I have referrzd to earlier that was
drafted the day -- April 15, when we were in “he offices of
Buckeyve Power.

The four cf us sat down and drafied up this
letter, and these tvo attachments are attached “o tche
letter that I wrote dated July S, 1975 %o M. Karl
Rudolph.

MR, MELVIN BERGER: I would like to meve DJ 177
into evidence at this time.

MR, BUCHMANN: No objection.

MR. REYNOLDS: Continuing obiection on behalf of
Applicants other than the Cleveland Ilzctric Illuninating
Company.

CHAIRMAN RIGLER: The contimuing cbjection is

overruled. Justice Exhibiz 177 iz adnitted into aviden==.



ars3

4707

(bJ Exhibit 177,
previcusly nark=d for
ideantilication, was raceived
in evidenca,)
BY MR. MELVIN BERCER:
Q Mr, Hart, after the July & lettar,did you havae
any discussions with CEI regarding this letler?
A As I remember, we did heve diccussicns. There
might not have been any discussions cdirectly involved
with this, but there was a meeting in Mavor Furk's
office and Don Hauswer and Karl Rudclph were in 3§tendance.

We did informally discuss this. We asked that
this pocwer be wheeled vp tc Cleveland.

MR. REYNOLDS: Excus2 n2 just a minute.

Mr, Chairman, on the copy that I have o :thic
docunent that just came into evidence, the op right-hand
corner, the names !Mr. Saunders and Mr. Charno apprear.

2 den't know whether that is partc of tha documant that Mr.
Hart can help us with, or whether it is scmething that
Mr. Charno can help us with; but I think we ought <c have
an explanation of what that is.

CHAIRMAN RIGLER: Perhewvs we should disregard it.

MR. CHARND: That would b=z anpropricte. As
indicated, this copy was sent to the Depsriment of Justice.

CHAIRMAN RIGLER: Arz those internal Justice
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names?
MR, CHAR!IO: Yes, they are.

MR, MELVIN BERGER: I& there a panding cuestion?

(Whereupon, the reporter read from the
record; as recuested.)

BY MR. MELVIN BERGIR:

Q Mr. lart, what was the respcnee by CLI?

A Negative.

Q What dc you mean, negative?

A I mean that they said that they would no%t whcel

the power up to the City of Cleveland. I should possibly
qualify that by saying that they put in the requirmment
that yes, they would wheel, but they than szid basad

on ocur being able to buy a like kind at 3 1lik2 price, that
was stipulation number on2, and stipulation nu.oer +wyo ’
was that there would be no conspiratorial impedinment to the
supplying of this powar +o tha City of Clavalard,

I asked them on numerous occasionz at that
meeting what they were talkiny about, and I have yat toc find
out the answer.

8o if you ccme full circle on the *“hings, vou cone
up with the answer I indicated earlier. The answer is still
no, that they will not vheel power.

Q Have you specifically asked ac to what those

terms meant?



arlo

4705

A I asked the president of tha2 zowmpany. and I
asked their general attorney, ané na2ither on2 of tham would
answer me. The answer ig still I den't hnow.

Q Who are thess two gentliemzn?

A Karl Rudolph, the presiden: of the comrany, and
Don Hauser, who is the general attornsy.

Q I believe you also meniicned =zarlier -- tsgtified
earlier that the City had sought kurlk rowers supplv from
Richmond, Indiana; is that correct?

A That's correct.

Q What is the nature of the ccocatact tha ctie Ci:zy
had with Richmond, Indiana?

A I went wich Ray Crystal to the state of
Indiana because I urderstcod that they had excess capacitv.

I talked to the superintendent of tha Munigipal
Light System there. He did irdicate that thev did have
excess capacity, ané that they woull zell the alactricitvy

to the City of Clevelarnd,

Q Do you recall the amuvunt of excess capacity?
A To the best of my recollection at this time, it

is 50 megawatts.

Q You mentionsd that Mr. Ray Crystcl went to
Richmord with yocu. What positicn does he cecupy?

A What his legal title is, I éun't krow. But

he has been assigned to being with me vhen ve go trying
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to solicit different: companies or antities, trving to find
bulk power supply.

Q Does Mr. Crvstal work for the City of Cleveland?

A He is an emplove=z of the City of Cleveland in
the Division of Light and Power, ya:u, sir.

Q Were inquiries male as to how tae power would be
transmitted from Richmond, Irdiana to the City of Clevelarnd?

A Yes, it would be tranamitbed through the -- let
me back up.

The City of Richmond, Indiana is interconnacied
with the Indianz and Michigan Fower Company. Indiana and
Michigan would wheel. the pcwer to Ohie Pouer.

Ohio Power would whezl tha powar (o CRI, and chen
it would come to the City of Clevalarnd.

Q Eave you had any indigcaticns that Indiana and
Michigan ané Ohio Power would be willing o0 wvheel that
power?

A Yes, I havae, on parts of wvour quegtion there.
That is a two-pronged question you azlzed thaera.

The one power company, Ohio Pcwer, has an
agreement with Amp-C,undar Schadula A of that agreanant would
pe &bl to wheel porer across tae szervice area ¢f
Ohic Power.

So the answer to your question there is yes, thay

would wieel.
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The other part of your guesti_.n is weulid Indlana
and Michigan wheel the power, I[ly best answer thers is I
don't know.

We went in and at the aame time talkad o Mr.
Coppers, I believa his rame iz, who is the cuecutive
vice president of Indiana and Michigan Pswer Corpany.

We asked him if he would give us an indication
that they would wheel the power acress Indiana anpd !lichigan
service area, and what Ray Crystal and I came away with was
we will not wheel until you work cut your differzsrnccs wita
CEI.

I asked him if he would put scmethiny like this
down on paper with me. He flatly refussd to do so.

I wrote him, indicating that this is the way I
perceived the meeting to have gone, and he wrote tack <o
me and said no, I was all wrong, that what he waz really
saying was that -- you would have o read the cerresponience
because it comas cut the same way.

MR. BUCHMANN: I object, Your Hcnor. The
ccrrespondence is the best evidence in thatc zass.

THE WITNZESS: It wae addressed to me. if I may,
sir.

CHAIRMAN RIGLER: I would sustain that cbjection.

Do you irtend to maka the corresmondsncz a

matter of record?
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MR. MELVIN EDPGER: I lalisve chat correspondencs

was on our decument lisg, although I'm not gcure that we

had all of that correspondencs.
CHAIRMAY RIGLER: Particularly vhare Mr. Bart

is testifying as to the contents of the lettars, the

letters should be »ut in evidence.
MR, MELVIN EBEERGER: We will wmake that available

as’ scon as possible. Perhaps at the next brealk.

BY MR. MELVIN BERG:IR:

Q Mr. dart, I alsc halieve that you testified
that the City had some contact with Crrville with regard

to obtaining bulk sowar; is that correct

A Right. Right. Right,

Q Could you explain what the nature cf that contact
was?

A Well, it was a very informal contact. I was at a

meeting. The superintendent of the vlant there, his nane is
Ray Williams. I indicated to May Williams that the City of
Cleveland would be in%terested in buying excass capaszity that the
City of Orrville had.

Ray Williams said there would be excess capacity
and there would b2 an interconnaction with Chio Powar in
December of 1975, and yes, we could have anv excess
capacity.

Q What is Mr, Willians' position?
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A iie is the superintendent o7 the light plaat, I
believe. What his cfficial legzal title i3, I @un't kncw.

Q With regard to the pover {rcm Richmond and
from Orrville, have vou spoken with CEI about the
possibility of them whesling that power tc the City?

MR, BUCHMNANN: I'm gorry, I didn't . catch
which power you were talking ebout.
BY MR. MELVIN EERGER:

Q The power from Richmond, Indiana and the
power frem Orrville.

CHAIRMAN RIGLER: Take them separately.
BY MR. MELVIN EBERCER:

Q With regard to the pewer frem Richmond, Indiana,
has there been any discussion with CEI about rossibly
wheeling that power?

A To the best of my recollection, there hasa't been,
other than the meeting in Mayor Purk's office in August of
1978.

Q What about the -- have you spcken to C2I with
regard to the possibility of wheeling power that may be
available from Orrville?

A No, I haven't.

CHAIRMAN RIGLER: What was the responsc¢ at the
meeting at which you brought up the possibilit, »of wheeling

power from Rickrond, Indiana?
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THE WITNESS: The response was the same w2 haard
all along; that we would be willing t© vheal non-
preference powaer if you zould mea= thes2 two requirgnents:

Number onz, that we ke able t© buy a lik: kind
and like price.

And, number two, that thers be no conspirstorial
impediment.

You have o0 treat the bulk power and Richmond
as about the same thing, I suppos2. A%t least, I do.

MR. REYNOLDS: Excuse me, lr. Chairman.

.

ne

o

Since we nave askad the witness for
response, could he also give us what the reguest was so
we know what they ware respondina ¢o?
There has 2een nc testimeny as to what the
nature of discussion wac except that it was a matter
discussed in Mayor Purk's cffice.
Since ycu asized him to relate the responsa, it
would be helpful to kaow what it was that was reguccied,
THE WITNESS: Mayer Purk was asking that CEI
wheel this power from third-party scurces. And then as part of
those third-party scurces, Duckeye came up 2nd Richmond
also came up.
BY MR, MELVIN BCRGER:
Q Mr, Hart, have vou had any discussions with

CEI with regard to tha possibility of CEI salling tha City
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firm powar?

A ¥es, I have.

Q When would those discuszeions have taken

A They would have taken placa, I taink we
request scne time around -~ first request wvae -- w2
request around July of 1975, and that is =z raguest

continuing

Q

A

a letter off to Karl Rudelph,

Q

élso.

Mr. Hart, %c whonm was the regquest: mace?
To the best of my reccllection, I think
the president of CEI

Did you «ver éiscuss the rossibilicy of

sdace?
made cur Lirst
mzde @

enat is

a wrcte

CrI

selling the City £irm powver at any meaitincs vou h2d with

CEI?

MR. HJIELMNFZELT:

I hava to raise an objection

here, because I thirk we may he treadina cn marters that ars

>

confidential at this peoint and are nct appropriate

discussicn.

these. le

o -
-

The witness is more familiar with
should be aware of it. Maybe Mr.

CHAIRMAN RIGLER: Let me hear

question, please.

(Whereupon, the reportar read

question, a3 raquested.)

discussion

MR. BUCHMANN: We do not racaxd the

of firm power 2t any meetings vwi:ch the

Q
Ve
o
<
e

-
G P
-~

sontext of
Hauvsey ==

the venciing

the pandiag
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Cleveland as conficdential to CEI.

MR. HIELMFELT: That 1g fine wiih ne, than.

MR. MELVIN BERGER: Can I have the cuesa:zion
read back?

(Wherevpcn, the reporter re:sd the pending

questicn, as requestad.)

MR. BUCIMANN: Could we have a minute to
talk with Mr. Hjelufelt?

CHAIRMA! RIGLER: Yes.

(Pause.)

MR, HJELMFELT: Mr., Chairmar I would like
leave to discuss tlis with the witress for « moment, if I
might, with CEI's permission and agreeranc.

What I wvent to do is ascertain what the
City's impression cf these discussions ia.

CHAIRMA} RICLER: e is Justice Department's
witness; but hearirg no objecticn, the Board won't raise aay,

MR. MELVIN BERGCR: We hava nc obiszciien to that,

CHAIRMAN RIGLER: We will take a five-minute
break.

(Recess.)

MR. HJEIMFELT: My objection is withdrawn.

MR, MELVIN BIRGER: Could we have tae last

question?
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(Whereunca, the r“spgorter —ozd tha

pending cuesticn, as requesizsd.’

CI’?IRMAYN RIGLER: To you wantg ¢o riophrase ie?
BY MR, MELVIN EERGET:
Q Mr, Hart, dié you participaca ia discussions

with CEI regarding the sala of firm powar b CEI o MEL2?

A Yes, I 4id.
Q When would that have occurrgi?
A It would have ocourred 3ll cdurirg the latster

part of 1975 and is continuing up un=il the pregent time.

We are talking o Mr. Jaclk Lansdale ¢f Scuire. Sanders &

Denmpsey.
Q Hag an acrsement been reached?
A No, there hazn't.
Q Have you reczived any 2gsuirance firom C2I with

regarxd to any agreanent on firm power?

A No, I just continued with tha sane thingy, It
ccmes out the same vay. WNo. We would be clad to give veu
firm power, let's sit dewn and talk akoat Li. 7That ig 2ll

we end up doirg.

Q You mean negotiatinc?
A Necotiating, vas.

CHAIRMAN RIGLER: Has Clevzland »rogented any firm
proposal to CLI?

THE WITNESS: Yes, vir. Mv ragert »roposal
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went over thare on Tibruasy 4, which was just four days ago.
CEAIMMAN WELER: When 7su 8ay vour most resent
proposal, did vou have an carlisr written proposal?
TAE WITNESS: JYas, we did, sir.
As I meatloned, we mads a formal reqast, to the
best of my racolievtilon arcund July. AL that time I sen: a
proposal over and thure have becn counterproposals that
have gone back and forth since that =ime.
MR, MELVII! BERSER: Safore the break, I balieve
Mr. Hart had refexred to two letters or exchange of
correspondence betwzun himself and Mr., Ceppers of Indiana
and Michigan.
I would l:ike to have marked for i‘dentification
as DJ 178 a letter from Mr. Dart to Mr. R. M.
Coppers, dated Octcher ©, 1975,
(The documant referred to
was mariked DJ 178, Zfoz
identification.)
BY MR. MELVIN BERGER:
Q Mr. Hart, I would like to ask you if this is the
letter you had reference “o before?
A Yes, it is.
CHAIRMAN FIGLER: Now this is being marked

DJ 1782

MR, MELVIY BERCER: VYes, si=.
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CHAIPMAN RIGLER: 2nd can yeou rezd for us the
internal identification nuxker at: thz bottom?

MR, MELVIN BERGER I telleve it is 70000668, I

would like to move that DI 176 e admitied into evidance.

MR, BUCHMANN: I obiect, if Your Honoxr placse,
urless we sze the respoange of !ir. Ccppar. The
controversy over this, if vou ramember, was the intarpreta-
tion.

MR. MELVIIl 8ERGER: I have looked for the response
$0 3%. I ' do not have that document. Mr. Hari says he
may have a copy of it in his cax, but he is not surec.

CHAIRMAN RIGLIER: We will cefer receipt of 178
irnto evidence until the responsc letter hos Heaen losatced.

MR. BUCHMANN: May I inquire of counsel £rzom
the Department if tlrat means that the Dapariment rever
received a copy of ¥r. Coppers' letter? They rececivaed a copy
of DJ 178.

MR. MELVIN BIRGER: To the best of ny Lnovledga
we have never received a copy of that letter, I can't find it
in my files.

BY MR. MELVIN BERCGER:

Q Mr. Hart, at the time you Zirst becanc familiar
with the MELP gituation in late '72 o ‘'ate '73, was
there an interconnection hetween the MILP svsten and the

CEI svstem?
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A No, ther: was not. 7To tha best of my recollaction.
Q Subsequant to tha: tima, was there any congtruction
work that was done on zffecting an interconnecticn?
A Yes, therre was the (9 XV interconnectior.

Then from tha: we went to the 138 %V interconna2ction.

Q With regard t2

&
0]

62 1V iaterconnection, was therae
a dispute at one tine betwaen CEI and MELP about nayment
for that interconnsction?

MR. BUCHIIANN: This matter has becen handled
befcre the Fedaral Pover Commission. T don't knovw what
connecticn it has with the issues in this case, in any event.

MR. MELVIN BERGER: I kelisve we had already
had a similar objection with regerd to matiors +hz: were
handled befocre the FPC., A ruling was handed down on that.

I believe the matters I will ke inquiring into hers werz not
directly related to the specifics of the FIC order.

But dealing with ancther matter that is tangantial <5 thasz
order.

MR. BUCHMANN: I inquired 2s to how it is
relevant here.

CHAIRMAN RIGLIER: Whers are vou going on this
line?

MR. MELVIN BERGER: Well, do you want ma 20 say
that in the presence of the witness or not?

MR. BUCHMANN: I have no cbhjecticn.



MR. MELVIN BERGER: Could I have the last
question read back, please?
(Wheresuponn, the reporiar rsad the
questicn, as reguested.)

CHAIRMAN RIGLER: Tha guectizn to you is

where are you going if we permit von €0 continuve with this

line.

MR. MELVIN BERGER: There are two Jdcecuments that
I will be using in this line relating to offorts dv CET
to delay the interconnection, and this disputc was zart of
that effort.

CHAIRMAN RIGLER: Ve will permit Z¢ fer a while.

MR. MELVIN BERCER: <Can I have thz 122t
question read back, plecase?

{(Whersupon, the reporter raad the

question, as regquested.}
THE WITNESS: Shall I answer?
Yes, theres was,

BY MR. MELVIN BERGER:

Q What was the nature of that dispute, v, Har:?
A The nature of the dispute wes whether we had

actually tendered psyment. #We had sent over oo CEI a
purchase order and the éollar amount was $52,000, as I
remember. A purchase order to the Ciiv of Cleveland is like

a certified check.
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CEI did not consider :that good enough, nowever,
and sc the dispute arcsz as ©o waether :=hev ghculd finish
doing the work at thair end. and if «hev had fialshed this
69 kV interconnectisn,.ws wanted Lo usa it in & synchrondus mode
which would have made all of the diffsrence in tha world
to the City of Clevesland.

CEI continued t0 ingist it could onlv be uged
in a nonsynchronous mode, which realiv put a purden an the
City of Cleveland and made -~ anv tim: there was a brealdown,
there was an cutcage.

In other words, the servica in the municlipal
service area was intarrupted., Whazreas if it had kzea on a
synchronows kasis, the electricity would have Zlowsd tack
and forth, and therzs wouléd have been nc cutage to tha cusicmers
of MILP.

Now, this $62,000 purchase order was seat over

to CEI by, I will say, August of 1372. They kevt the purchasc

.

order for 16 months. They refused %o act on it. 2ad they
refused to complete their work.

So conseguently, as they said, we caon't use thi
interconnection in a synchronous mode. And so -- wall, *hat is
what the fight was over at that time.

MR, BUCHMANN: If Your Honcr please, I'm

sorry. I don't want to interrupt the witnesz, but if the

witnegs is finishel, I move to scixrile
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after the referance to the purcihase cxder ¢ zhe City of
Clevaland being like a certifisd check.

AFter that, the relzranc:s o th? synchrensous
or nonsynchronous medes up £ the rasunel taztimony ahout
the $62,000 purchase order, and finailv on th2 last
sentence again abcut the svnchrencus meda;that matéer
was befors the Federal Power Commission and there is a0 guastio
about that.

MR, REYNOLDE: I join in thatooiectioca on
behalf of all of tru other Lpplicanis.

CEAIRMAN RICLER: That will be denied.

MR. REYNULDS: Hay I make an iagquiry? 2t the
earlier point in tine whaa the matter of thae Federzl
Power Commission litigation cimz before tle Board, the
Board deferred rulirg until soch time zs the Zprlicancs
had an opportunity to furnish the Boaré a3 Lriaf.

We are ir the proccss of doing “hax,

You have now overruled the chicsction in 4<his
irstance. I would like to recuest that w2 geit the sane
treatment with respect to this particular rotien until such
tirze as we have had osportunity to presani that position

tc the Board, and whatever the owisy side wishas to srTzrent
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SHAIRMAN RTGILER: I see a differance in the
ruling we just made a=nd the earlier rulinaog ceguasted with

respact to PPC activitiaes,

It seaems to ra his answar to the pending grestion

does not necassarily get us inkto an area where the primary
expertise of the P°C caomzs iato nlzy.

*f the testimony is directed to the dalsy
tactics which is itz announced »rrpsLe, according o the
Departmentz, then this evidences would be recaivad with
respect to that alleyation, depsit? what went on at the
FPC,

I do see zufficlent difierenca tc cause me not
to paus and await your brief, befcire we coveruie the
pending cbiection.

I had not forgotien your sariier resacvaiicns,

MR, REYNOLDS: I'm trviag to get that to vou, as
soon as I can with avervthing clze.

Let me just ask the Board, though, th2 question
of delay, apecifically, in the context waich tho Witnass
testified 3as a mattar that was in licigatiocn ard is in
litigation bafore tha Federal Power Commission ia that
very sensa.

The chargs was made thara of deley similar

to the cne hare and is being fully litigat

&

I'm not sure that the Board is, at this point,

awar: of that, If that is %he casa, than nv guesticn i3



bw2 whether the Board's ruling zt tihxis par
be raconsidered when we =2re avle o

matter in lltigation befor2 the Fadar
identical with the one that is nov
was refarencad by the Witness,

CHAIRMAN RIGLER
I think we might lika to take that
advisement.

on the other hand, I deon't
necessarily excludes the othar,

MR. BUCHMANN: Your Eounor,

= miy
07 A R ad 8 Wb 4
~h - A~“——“

ral Powzy Coi

If tha TPC renderad a d:

a g g i~
GECLILON

-
-

e, NIk '1 ,,

micsion is

s¢ing discussed and

with respect, may

I mate one peint. I know I shoulda't argue afiasr you
have ruled.
I trust the Board is awayes %hat I did nic zttempt
to st=rike the portions about us sitting on a purchare
ordar or something of thatscrt,
I wantad teo strike that part saving wre conld
have been opsratin. aynchironously in the face of the fact

that the TFederal Powar Commission

nonsnchronousliy.
CHAIRMAN RIGLZIR: Arxa
an P 2 Or’2
synchroncus fashion with the City?
¥hich ordsr

MR, BUCHMANN:

interconnecticn =0 b2 cperatad n¢
£

12d ordered us

you £&y

&0

nsynchroncusly.

to Zunction

Rt 5
cnuerse 13

o
ing

vvhich forbids you from cperating in a

1 that 69 =v

o

-
o
t2
1



2724

-+ 4
1]
d
.

crdere are in evidsnce

interconnectioa in a svnchiencus maaner, I »eguired as
2 minimum that there 22 2 nonsynchlcnous Lemparacy

3

emergency intercommenction which

'J;
0
-

&
(o]
-4
by
3
)
)

of anbiguity

in itself. In any event, the orczr did nob prahiiit &he

parties from cparating svnchroncusly.
(Bocard conferenca.)
CHAIRMAN FIGLIR We hear your aroument,

we are goina to zdhere tc our ruling.

BY MR, K 'IN BERGER

) "Mr., Hart, was the Ci';'.‘/ adriasad of 2RI ‘-_’-‘C‘S ciom
in this matter by lettar?
A We were advised by the City -- by CEI of CET

position by letter. Yes, I believa Lee Howley of CEI wrole

the City of Clevelanc on at least onz2 coccasina,

Md the City of Cleveland wrote bacik to hinm
also, by the way.

MR, MELVIN BERGER: I would like io hav? marked Jor
ident’ fication as DJ-179, a lett2r from Lee KOwlcy €O
Raymond Kudukis, Decerber 21, 1975, I believe it ig in the
packat of papers which I gave you earlicr tnis mornina.

The subie is™Re 69 v interconncction,”



to?

ad NJ=-180 a letter from Paymoné Zudukis ©o Lzz O, Hwley.

/’ A 4 - & P L o —ul .

‘The document relfarrzed to

was maried 3xhitit 2J3=~17¢
. s e i

for idantifisaciocon.)

BY MR, MELVII! BERORNR:

Mr. Hart, is this the letter vou 3Sust refazved

Yes, it is.

MR, MELVIN BERGER: I would lika to nsve ma=-ked

dated January 18, 1°74.

CHAIRMAN RIGLER: You markad as 179, Deoerimen
P L 3

Decument 00015656, znd vou are markinc as Department

Exhibit 180, the dccument with the internal dzpariment
<

number 0112257

MR, MELVIN BERGER: That is correct.

(The Qccunant raiferrsd Lo

was narized Exhibit

DI=180 for identificaticn.)

BY MR, MELVIN BERGER:

Mr. dlart. have ycu seen DJ=100 before?
I'm sorry; which is DIJ=180%

The Janué:y 18, 1974, letter.

Yez, I hav». I have a éraft of tha+.

Is this the letter you referred <o befora in
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testimony?
A Yes, it 1is.

MR, MELVIV BERGER: I

4728

would like o move that

DJY=179 and 180 be adrnitiad into evidanca.

MR, BUCHMAMM: Contiruing my cbicetion, because

of the TPC ma%ter and by the way

DJ-18C was copie2 to the Federal

I point out to you that

Power Ceamission which,

I think, confirms my viaw that this controversy was zhere.

Other than that, vour
objection.
MR, REYVNCLDS: I will

objection on behalf of tha othar

Henor plaaze, I have no

join the objection, becausz these were documents that were parxt

of a litigation befcre tha FPC and, therefors, should not be

used here.

CHAIRMAN RIGLER: The cbiection will be ovarrulad

and we will receive thenm into awvidanecae,

(The docunents herctcfore marked

Exhibits NDJ-179 and 130 for

identitication, ware reczived

in evidence.)
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BY MR, MELVIX BERGE!:

Q Mr, Hart, subsequent <o *the Januury 135, 1274
letter, did CETY cash the purchace oxdar?
A I believe they did.

CEAIRMAN RICLER: Did the City go to thaem
during the lé-month pericd and asik CEI shy thev had no%
cashed the purchase order?

TEE WITNISS: Yes, sir.

As a matier of fact, at thiz time the letter of
Januarv 18 was written, the purchass order had not been
cashed, It was issuad back in the midile of 1972, I believe
it was.

So heres you have a2 coatinuing pericd her2 whara
this purchase order :ad not been cashad or used.

CHAIRMAN RIGLER: Did the City gc back o CEXI aftar
16 months or so and ask what was happening?

THE WITNESS: The City want hack on cccacion
to ask what the prcblem was. It was to yecur advantage %o
use this piece of ecuipment in a synchroncuz mode rather
than nonsynchronous mode.

MR, SMITE: Is your purchase orderx a draft on a
bank?

THE WITNESS: No, sir. Accerding to Seztion 105, I
think it is, of our City Charter, monay cannct Le

decertificd once a purchase ovder has peeu ‘zsued, which
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means that any supplier xnows that there 2vre aleays

funds behind that purchase csder. If yeocu understand what
I mean. The fund cant be vsed for zay othor purpose.
They have a purchas¢ order ouitstanding and the funds are
encumbered at that roint.

That, sir, iz the same as a ceortified check, but
it is slightly diffcrent because a municipaliicy weriks con an
appropriation. We co not work on the == likz in the sense
of a certified check, but that is the closcat thino we can
come to in trying tc describe what & purchase ordax is.

MR, SMITE: This would be prescatzd <o the city
treasurer and upon cemand, then thev ccull get -=-

THE WITNESS: That's correct, sir.

We are saying by thig, there is $€2,00C in
funds standing behird this purchase ordar. Any tim2 vou
present this to the City of Cleveland, w2 will than pav you.
BY MR, MELVIN BERGLE.:

Q Mr., Hart, has the City of Clevelaad had an interest
in membership in CAPCO?
A We have rad an interest in CAPCO, yes, sir.

MR. BUCHMAIM: Could I havae thet questioa ard
answar read?

(Whereupcn,the reperter read from the

recoxd, as reaquestaz?d.,
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BY MR. MELVIN EERGEZX:

Q Do you krow if a reoguzst was ever nade of CZEI

A Yas. The City of Cleveland did make a raguest
for membership in CIFCO.

MR, MELVIN BZIXGFR: I would like to have mariked
as DJ 181 a letter from Herbert Whitinoe te Karl Rudelph,
dated April 4, 1973, and beusring Justicsz docunent nunber
00006955.

(Thz document referred to

1

¢ BExhibit 1€1,

A
0]
w
£
]
2]
A
0
[}
[

for idertificaticn.)

BY MR, MELVIN BERGZR:

Q Mr, Hart, is this the raguest vou just refaerred
te?

A Yes, it is. I helped draf: this.

Q Mr, Hart, has the City also had an intarast

in obtaining participation in nuclear unics?

A Yes, it Las.

Q Has the City made a written regueszt cf ~-

A Yes, they have. I'm sorry.

Q Has the City made a written rceqguesit of CEXI for

access to nuclear units?
A Yes, thev have, sir.

MR, MELVIN BERGER: I would like to hava markad

as
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DJ 182 a ietter iren Herbert Wniting to Karl Ruiolph
dated April 1973, c1d bearing Justice <ocument: numbdar
00005534.
(The deourent refexrred to
was naxlasd DJ Zxhibit 182,
foer identification.)

BY MR. MELVIN BERGZIR:

Q Mr, Hart, is this the requast vou juzt sroke of?
A Yes, it is. I heloed draf: this.
Q With regaxd te DJ 181 and 132, do you know if

coples of these letters were sent to parties other than tha
acdressee?
A Mo, I den't thint they wvere.

MR. MELVIN BERGER: I would like to mcve that DJ
181 and 182 be received into avidence.

MR. BUCHINANN: I object tc introducing pieces
of this cocrresponderce, pleaca,

CHAIRMAN RIGLER: I think he will probably gat
to the whole series. If he doesn't vou can renew yourw
objection.

MR. DUCHMANN: The Justice Cazarimen: hasn't evan
designated the whole series.

CHAIRMAN RIGLNR: Well, in the group of docwsencs
that Justice has pul befors uc <or use in connecticn with

this witness, I notice the rext ~ne anpears to ke a reply
4 -
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from Mr. Rudelph.
MR, BUCHFMANN: I'm suggesting, Your Honer,
that that is not the whole series.
CHAIRMAN RIGLER: e will take it up whan we come
to it. '
MR. BUCHMANN: 1If I can ¢o it on cxroszs, fine.
CHAIRMAIl RIGLIR: Yeas,
BY MR. MELVIN BERGER:
Q Mr. Bart, weas a ragponse racelvad from Nr.
Rudolpn?
CHAIRMAN RIGLER: Wait a nmirute, Didn't you
move these twe into avidence?
MR, MELVIN BERGER: Ok, ves. I'm sorry.
MR. REYNCLDS: Continuing objection cn bzhalf
of other Applicants.
CHAIRMANI RIGLER: That will be overruled.
DJ 181 and 182 will be received inte evidenc
(DJ 18) &nd 122, previcusly
marked for identification,
were raczived in evidence.)

BY MR. MELVIN BERGEN:

Q Mr. Hart, was a response from Xarl Rudolph
received?
A I forget whether or not it was fren Karl Rudolph,

but thera was a response received or. beth of thesa,
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MR, MELVIN BERGER: I weculd like ©o have marked
for identification as £J 183 a latter from Zarl Rudolph
to Herbert Whiting, datad April 17, 1¢72, ard bearing

Department of Justice document ~nmber 00008253,

was marked DJ 183, IZor
identificetion.)
BY MR, MELVIN BEFGER:
c ¥r. Hart, is this the ressponse you had
reference tc a momant 3go0?
A Yes, sir.
MR. REYNCLDS: I objec: to that. The question
asked earlier went to the iwo vnieces of communication.
I withdraw it.
MR, MELVI} BERGER: I would like #o move that
DJ 183 be received into evidenca.
MR. REYINOLDS: Continuing zbjection.
CHAIRMAN RIGLER: The continuing objection
will be overruled, W#e will reczive DJ 182 into evidence.
(CJ 183, previcusly marked
for identification, was
received in evidence.)
BY MR, MELVIN BERGER:
Q Mr. Hart, did the City avantuzlly have sone

discussions with CEI with regazd to -~ in r:gponse to Mr.
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Rudclph's letter of April 47

A Yes, we c¢id. You said April 4. You mean April

17, do you not?
Q I stand corrected. It is April 17.

MR, MELVIN BERGER: I ¢ould lize +o havae marked

-

as DJ 184 a letter from Herbert Whiting o Lae Fowleay,

dated April 27, 1972, and bearing Departmarni. of Justice

document number (€030G%52.

was marked LJ 184, for

identificatcion.)

BY MR, MELVIN BERGER:

Q Mr. Hart, have you scan that documeni bafore?
A Yes, I have.
Q Was this

sent to My, Hewley of CEX in zreveratisn

for a meeting?

A Right. I helped prepare this onz alszo.

MR, MELVIN BERCER: I would like to move that

DJ 184 be admitted iito eviderce.
MR. REYNOLDS: Centinuing cbicction.
CHAIRMEN RIGLER: Contimuing o=jection is

overruled. 184 will be received ineo avidaens

(D5 184, previously marked fer
idencification, was received

in evidence.)
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BY MR. MELVIN BERGECF:

Q Mr. Hart, did the City rovbeseJusntly submit &

proposal to CEI regjerding CAPCO mambarsihiip and participation

in nuclear units?

A Right. We sent & joint deccument over 4to then
that provided for bcth of these thincs, bot: CAPCO
membership ané participation in nuclear units.

MR. MELVIN BERGEE: I would like tc have marked
for identification as 0J 185 a lettcer from Lerbart
Whiting to Karl Rudclph, dated August 3, 1572, which
contains an attached proposal entitled ®"Proreczzl for
Membership in Central Area Power Coorxdinaticn Group and
Participation in Nuclear Units.”
CHAIRMAN RIGLER: What is the interrnzal . number?
MR. MELVIN BERGER: 000058%42 througn S1.
{The dccunent refarred ©o
was merked OJ 185 for
identification.)
BY MR, MELVIN BERGEF:
Q Mr. Hart, is is the propesal you had referenca

tc a few moments acc?

A Yes, it is.
Q Do you krow why this pronosal was »repaced?
A It was ir response to a whole series of

conrrespondence that was going througn here, It was ocur
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proposal to them. wur specific proposzl in srder to txv
to get membersihip in CAPCO and particiratica in nuclear
units,

end 19
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Q@ . Dié the City ever have meatincs with the
820
CAPCC members otrer tnan JEI?
b A No. I think CRI was designatzd as the person

we should deal with.

You notice that thic dccument hzrs vou have just
identified, was sent to the CAPCO mamtoers and it is my
understanding that CEI indicated 2o us that they wera the
negotiating arm for CAPCO in their dealinss with the City
of Cleveland.

So we naver did deal with anyv of the other
members of CAPCO,

CHAIRMAN RIGLER: "ho made that renresentation
to vou that CET was the authorizad agent of thz cthsr
members?

THE WITNESS: There is some correspondence, I
believe. I don't know who the individual was, =ut I can
dig back and find cut who it was.

MR, LERACH: I move to strike the Witneze' answear.
It is obviously based on speculation, if he cannot remem>er
who told it %*o him.

CHAIRMAN RIGLER: May I hear the answar?

{The reporter read the reccrd as
requaested.)

MR. LERACH: I add to my chjscticn the ground

that it violates the best evidancs rule.
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MR, MELVIF EBERGRR: Mr. e mivmarn. T helieve that
document is already in evidence =3 dpzlicants 25,

MR. REYNOLD: Mr, Chgirmaa, I would like €O
move to strike on the basis that the answar was non=
resonsive to & Chairman'a questicn., I belisva the Chairman
asked the Witrness who it vas that informed the Witness.,

CHATRMAN WIGIER: The obijection will he overrulad,

5

poe

The Board has refarrad to Applicants Exhibit 23, which
addressed to Mr. Waiting., It deeso indicate that
Mr. Rudolph is responding after discussion with other
membars of the CAPCO gIoup.

MR. BUCSIMANN: Can wz have the data en
that, so it is in the recozd at thiz point?

CHAIRMAN RIGLER: August 13, 1273.

MR, REYNOLDS: If I may, T don't believe that is
the question you acked the Witness. I have no prcblem
refreshing the Witness® recollaction or going with the
correspondence, bt I believe vou asked the Wi:tness who it
was who info;med the Witness with raspsct to the fact that
CEI was operating as a negotiating arm for the othar
CAPCO members .

I don't seliave ths Witnass has rasponded
to that.

THR WITNESS: Weuld vou mind lf'I

answer that?
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CHAIRMAN RIGLER: Yes,

THE WITNESS: Thie letter vou have 2 cenv of
there, the originals of all of these letters are kapt In ny
own files, sc it wou.d have gone f£rcm, as yoa have indis ated,
Carl Rudolph to J. Whiting, vho was the man I work for.

He would lhave given it to me and it is in my files.

CHAIRMAN RIGLER: Did suycne infoim yeu
personally or did your knowledaoe come about s& a result
of the Rudolph letter of August 13.

THFR WITNESS: 1Tt cam2 about as 2 result of this
letter.

MR. MELVIN BIRGER: I would lilie to move chat NDJ-185
be admitted into evicence.

CHAIRMAN FIGLER: Hearing no objactien,
Department Exhibit 1I5 will be zdmitted =zt this time.

MR, BUCHMINN: Could we inguire as to the
underlinings in that exhibit, pleasc?

I don't mind them being hers, T want %o kaow who
put them there. 1In the latier., I'm sure they waren't
in the original and in the attachment.

MR. MELVIN BCRCER: This document was prodiced
to the Department by CEI. We have no way of knowing who
underlined portions cf the document, and we ars not ralying

on the underlining.
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(The docment pravicusly marked
Exhihit W N0, 1235 for
identification, was eracaivad in
evidence.)
BY MR, MELVIN BERGFR:
o Mr. Hart, subsequent «-
CHAIRMAN RIGLER: Lzt ma go back a step in
184, Mr. Whiting, in the letter Mr, Hart assisted ir
drafting, requasted cartain basic CAPCO documents. Do
you intend to find out what became of that roquest?
MR. MELVIN BERGER: Yeos, I will.
BY MR, MELVIN EBERCER:
o Mr. Hart, referring to the aApril 27, 1573, letter
for a moment, request for certain CAPCO decumancs, a
rejuest for certain CAPCO documetns was made.
Do you knew whether that rcouest was acceded
to by CEI?
A It was at least a porticon of it that they
sent back over to us.
There ware three itame we had asked
for in that latter. I don't think they supplied us with
evarything we asked for, but they had gone ag far as
they felt they possibly could. I think posaiblv that

scme of the documents as of that tims,. April 27, 1973,

had not been finalized yet amonag ths members of CAPCO,
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T think there is correspondsnce on that that
is subsequent to this also,

MR. CHARKO: Mr. Chairmen was there a ruling

on 185?
CHAIRMAN RIGLER: It was admitted.
MR. CHARNO: Thank you.
BY MR, MELVIN BERGER:
o My, Hart, subsequent to the luqgust proposal,

for participation in nuclear unit and membership in
CAPCO, did the City meet with CEI to discuss that proposal?
A Yes, we did,
0 Do you knew con how many oczasions you might have
met with CEI to discuss that preposal?
A As I rememher we put it off and prt it off
and it was some time in December of 1973 that ws fZinally
got down and met with each cther.
where was this meeting held?
It would have been hald over at CIIL,

tho was present at that neating, &c you racall?

> P P =

I was present. I believa Gecrve Chuplis was
present. Mr, Goldberg, lee licwley was there, Don Eauser
was there,

CRT had a whole staff of engineers, We might
have had one enginser alsc and I forget who that would have

been at that time.



- Do you rzcall what the purpose of that meseting
was?
A Well, the purpoze of the meetiag wez supposedly

to discuss what you ara talking about here, neabersaip
in CAPCO and participaticn in nuclear uvnits.
Q At the sctart of thatmeeting or scme Lime
during thatmeeting, were vou handed a documant hv C2X
which was in response or which was == w2ll, in rosponss =--
a response by one of the other CAPCO companias te the
‘ugust proposal?
A, Yes, we were. There was a lstter by a
Mr, John Arthur, who I beliesve at that %ime and navhe
still is, presiden: cf Dugquesn2 Light and Pcwer.
Tha letter said, in elfect, ao, you cannct
become a member of CAPCO,
MR. BUCHMANN: I cbject to move thatc last
cut. e wasq!t asked to summarize the lettar, and he is not
entitled to do it,in any event.

CHAIRMAN RIGLER: We will strike trh2 porticn that

T
0
o
G
(4]
2
o
>

reads "The letter said, in effect, you canno
member of CAPCOH,"

MR, MELVIN BERGER: I weculd lika to have narked
for identification as DJ-18G, 2 lettar Zrom John Arthur
to the City of Cleveland, Chis, attentiecn, lonorab.e

Ralph Purk, MMayor, which bears Justicz DNacurant Humbhar
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011131, This is a one-pa7e docurent,

(The decument rafecrad to was
ma-ked Fxhibit NJ-186 for
identificatcion,)
MR, LERACH: I wonder if I cculd request the source
of this document from the Justice Depariment?
MR, MELVIN BERGER: The sourcs of this document
is from the files of CEI.
MR, LERACH: How do veu kaow %hat?
MR, MFLVIN BERGER: From our intszrnal document
number.
MR. LERACH: Fine.
MR, BUCHMAIIN: Could you ho' d up the document

you are looking at, because we have some confusion.
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BY MR, MELVIN BERGER:
C Mr. flart, with regard to thisz dccument, do you
recall seeing this document or zomething similar to it Lefore?
MR. LEPACH: I object to that gusscion. It
is vajue, ambiguous, compound.
MR, REYNOLNS: I cbject.

BY MR. MELVIN BERGER:

Q Mr., Hart, do you racall sesing this docunant
before?

A Yes.

Q Was this a decument vou just razliarred to?

A This is a document I just relferrcd to, ves,
it was.

Q Was the copy veu received signed bv MNr.
Arthur?

A No, it was not. Because 1 believe a ccuple of

days before we had received a signed corv from Mr. Arihur.
There are two documents that say the same thing. This is a
reconstituled document. There vas an original which Mayor
Purk received in the mail, wvhich I subsequently received.
MR. MELVIN BERGER: I would like to mark for
identification as DJ --
CHAIRMAN RIGLER: How did vou receiva the

document which héas been designatad Justice Exiibit 1362

THE WITHNESS: Your Honer, this was handed
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out in the meeting in Decumbar 1273 by Lee flowlcy.

ol

MR. MELVIN BERGER: I would like to mark for

-

identification as DJ 187 a letitsr from John Arthur <o

the City of Cleveland, attenticn Honorable Ralph Purk,

Mayor, bearing Department o Justice document mumber 011123,
{(The document referred to
was parked DT 187, Zor
identification,)

CHAIRMAN RIGLER: That coniinues to C11120 intarnal
departnent number.

MR, MELVIN BERGER: That'e corrsct. This is a
two-page docwnent.

BY MR. MELVIN EERGER:

Q Is there a copy of the signed letter you
referred to in your tastimony?

A Yes, this is a signed of the original which
Maycr Purk had receivead.

CHAIRMAN RIGLER: What was the date of the
meeting where you received a copy from Mr. Howlev?

THE WITNESS: To the best of my recollection,
gir, and I don't want to push it hers, but I +hiank it was
December 13.

MR. MELVIN BERGEDR: I would like to mwove that DJ
186 and 187 be admitted into evidence.

MR. LERACH: I would like an offcer of prcof cn
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186.

CHAIRMAN RIGLER: I don't know that yvou are
antitled to it. This is not an unsconssrsd exhibit,

MR. LERACH: I am unfamiliar wich the distinction
that you are not permitted an offer of prool as to any pieces
of documentary evidence. But if that ls the Scard ruling,
that is the Board ruling,

CHAIRMAN RIGLER: I think tris also speaks Ior
itself. I won't require that.

MR, LERACH: It is an unsigned lztter not
on my client's letterhead that wac shown to the witneass
three days after he reczived a signad copy «f the commnica-
tion on the company's laotterhead.

CHAIRMAN RIGLER: I thought you were referring
to the one that was signed by an cflicer of vour conpany.

I will permit the offer.

MR, MELVIN BERGER: Thie document would ba
offered as prcof that this letter was givea to Mo, dart
by CZI at this December 1] mesting as explaincd in M=,
Hart's testimony.

CHAIRMAN RIGLER: That haa bean teszifiad to.

In other words, what conclusion can we 2raw
from that? I want to leave a little problem that some
of the Board members have been having about the

Departaent's case thuz far with vecu:



On sane of your documents or evidence, vou hand
them to0 us and whan we ask you ‘or :he offar of proof, it is a
little vague and it doesn't gquits jell,

This is a gocd example. If wou have some*hing
you want us to consider abou: the letter, tell us what it is
80 we know.

MR, SMITE: I you doa't do thst, and then in vour
prbposed findings you come up with eomething alse, then
your candor will be suspsct.

MR. MELVIN BERGEW: Mv delay i not that 7 Zon'e
wish to give the offer of preof, Yot I'm attenpting te franme
one that I think would ke approrriate for this cocuilant.

I think we would try vo show by using tiis
document that there was scme typra of joint action
between the CAPCO companies in regponding to Cleveland's
request for CAPCO membership.

MR, BUCHMANN: If Your Hoasr pleasa, on behalsl
of CEI, I want to join in that objection. If zhere was
joint invidiovs actions by the Illuninating Company.
Certainly by revealing this letter as has been toeatified
was behaving in an odd fashion. fThers is no indicatlon

as to the time when the Illuminating Company got this

document in relationship to “he time when the 6riginal

letter was mailed to the City of Clevalaand. There is

ne irdication that there is ereknowvledge hexa.
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CHAIRMAN RIGLER: There was no pendirg cbjec~
tion, There was merely 2 raguest for an offer of purool.
Taking your objection as an ebjcetion, it will be ovor-
ruled.

I might say tha. your arcuasent ceams to go to the
weight that the HBoard should accord to thig latter. The
offer of prcof was that there was Joint action. I don't
believe it rises tc that level.

It may show joint consultation betwesn tha
CAPCO members.

MR. BUCEMANN: Consultaticn in regard o whati,
if it is not in conveyance of the actisn.

CHAIRMAN RIGLER: In response o0 granting
CAPCO membership to the City of Cleveland.

MR, BUCHMANN: How can tiat inference be
drawn if there is no testimor in this vecord as to when
we got the DJ lEB6.

CHATIRMAN RIGLER: The cdocument itself may create
the inference which might be rekbuttable, by you, if e,
Howley could explain when it came in.

The fact that the draft documnani was in the
possession of CEI and was delivered does crzate in ny
mind that there was joint consultation.

MR. BUCHMANN: May I sugrost for the record that

there is no indication that it 12 a 4dralt.




CHAIPMAN RIGLER: There is if vou compare it and
I'm not going to proleong this by arguing with you. If

you ccmpare it to 187,

MR. BUCHMAVN: With respect not unless vou krow whic

came first.

CHAIRMAN RIGLER: You may argue time and weight

MR, LERACH: IMr. Chalirman, sincc I was the one
that asked for the offer, I nsver got a chance to make

my objection.

The evidence is repetitive. It coszg no% g0 to provae

things for which it is offered. I aporeciate that cascs
have to be built slowly and so ferth, but it is more or less
like putting a cow in evidence and saying vou are going to
prove it is a horse.

You don't have an absolute right to put something

a record and say I'm going to show X, ¥, 2 happoned when

it has no relationship to it.

MR. REYNOLDS: May I havae a turn?

CHAIRMAN RIGLER: You may.

MR, REYNOLDS: I do went to make an opiection
on behalf of Chic Edison, Toledo Edison and Peansylvania
Power with respect to both of these documents in additcion
to the objections that Duquesne has separatcly made, and

CEI had made.

in
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Degpartment is
seeking to establish by virtue of its code nuubers en
the bottom of its dccument that this is a docunent chat
came from CEX files that is not probative and I would
object to this document on its ~= I would chiact to any
effort by the Department of Justibe to relate tihis
document to CEI files simply by virtue of code numhers on
the bottom of it.

CHAIRMAN RIGLER: They cculd come baclk and requea£
an admission. We don't have that preobilem with respact to
this document because the wiiness idantified it as
identical to one he was furrished by lr. Howley at a
meeting early in December.

MR, RE/NOLDS: I would liike (o make a finzl
point:

This document was nevar turned over to Applicante
in response to discovery rsquest of the City of Cleveland,
and it was one that was called for and I would ohject on
the ground that if this was indeed handed {0 the City
as we have heard testimony to today, it shioulé have been
produced in response tc the discovery requsst.

CHAIRMAN RIGLER: By the Citv?

MR. REYNOLDS: By the City.

CHAIRMAN RIGLZIR: The City isn't offering it, so

that won't go to the Departnent's attemdt to introduce it
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at this time.

MR. REYNOLDS: Then it goas <o the waicht,

CHAIRMAN RIGLER: All richt. The orjections
are overruled. We will reccivae 1B6 and 187 into
avidence.

(D7 106 and 187, previously
marked for identificacion,
were recaived in =svidence.)

CHAIRMAN RIGLER: 7T reamind you again, MNr,
Berger, come tc the point on ths cfifers of pronf., I hope
you see that the Boaxd does have a problem with jrst
telling us it means sgomething that your witnass has caid
or on the face of tha document is apporent.

If you want tc go somewhere or establish
scmething, vou have to start telling us what it iz.
BY MR, MELVIN BERGER:

Q Mr. Hart, were ycu alzc givea ancther letctor
by CEI officizls at that December ma2eting?
A Yes, we were.

MR. MELVIN BERGER: I would like to mark
for identificetion as DJ 183 a letter from Lee Howley
to Herbert Whitinc, dated December 1, 1973, and

bearing internal document number (0000653€ through 37.
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{fhe documwent referrzd to
waz narxked DJ 18S for
1dantificacion.)
BY MR. MELVIN BERGZR:
Q Is this the latter you just reforred to as being

handed to you bv CEI?

A Yes, it is.

Q Was this lettar discusged at all at this
meeting?

A Yes, it was.

In fact, the aimost entire meeting wz=s taken
up with discussing the paragraph down at the Lottom.

CHAIRMAN RICGLFR: Which parsgraph?

THE WITNESS: It is the last paragragh, Ycur
Honor. It starts "one cf the proviciors." And then it is
the paragraph at the top of the next page also.

CHAIRMAN RICLER: 8o that the rocord isc clear
without reference back to the document, the first paracraph
te vhich you refer provides that 2ZEI would have the
right of first refusal to purchase power from the
city's participa*ion not reguired by the City?

THE WITNESS: That's correct.

CHAIPMAN RIGLDR: The seccnd paracsraph refers
to a condition precedent to entering irtc negotiacions

being that the City withdraw any informal 22 feormal
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petitione or recuest for anticrust raview or oppesition
in any pending procesding before any amislotraiive
agency or covrt percainring co the Davisg-Rusag or Perry
Units.

THE WITNEES: That's correst, zir.

[ B

Trare are two additicnal things in thare,
if I may draw your attention =o it., 1Is it propasr to 8o un?

MR. MELVIN BERGITR: I was going to cover that.

MR. REYNOLDS: s there a pendiag gquegtion?

CHAIRMAN RIGLFI: There ie no panding cuestion,
but Mr. Berger indicatzss that is his pext subject.

MR. BUCHMANII: Vhen you referrad to havis-Basse
and Perry Units, the reference would includa, as you can
tell from the thirxd paragraph. Beaver Vallev, too.

BY MR. MELVIN BERGER:
Q Mr. Hart, werz gome of the items mentionad ol
the last paragraph of tha firsc page of this desument

discussed at that meeting?

A Yes, they were.

Q Which of the itens in the paragraph vers
discussed?

A Number one there is the item of first relfusal,

which has been mentioned by Your Honor.
Item No. 2, that the City of Cleveland cculd not

or would not, as it states thers, sell alecixieity balow
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cost and the discussion there cazatared around what was
cost.

Then the third item: in that paragraph is that
the City would not utilize its other proriraetary functions
or governmental functions to priomote Lle~in arrangaments
to compete with the Illumineting Companv,

There is the fcurth item whish Your Nonor
mentioned, which as a condiiion pracedent to any sort of
agreement we would have to withdrezw cur petitions in the
antitrust proceadincs.

BY MR. MELVIN BERCGER:

Q Mr. Hart, with regaxd <o hie item -« the last
paragraph of page 1 about gelling helow ccogi, what was the
nature of that discussion?

A To tell you the truth, whai it centered around
was the exact definicion of what is cost and cost, I guens,
is something that iz neot easv to defiae. Whas lr. Goldbexyg
pointed out to the other psople in the rocm was +he fact
that CEI would herewith be able to control the price that
the City would be charging its custcmers and CBI would in
effect dictate what the cost was, i.e., they wzuld then

dictate what the cost at retzil would ka.
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MR, SMITH: May I iaterpczae, placse,

Was it your undérs%:niing that tihe elesctric
enei'gy referred to irn that clause was
any electric enerqgy produced or sold by the City of
Claveland or sold by the City cof Claevaland or was that
limited to unit power, if I'm usiny the corract
expression, from nuclear facilities,

THR WITNRESS: It was my understanding thatthis was
a broad brush approach at controlling the prices that the
City would be selling to everyhcdy,

It would be an acrcess-tha=beoard, whether it
was nuclear power or what.

Y MR, MELVIW BERGER:

d For the record, perhaps you can tell us who

Ir. Goldberqg is our cutside counsel.

I\l What response was made by CNI to Mr, Geldlarce's
conments?
A There was lots of cdiscussion back and forth and X

don't think anybody -‘ever carme up wich a clear meaning

or definition as to what costs would be, because

Mr. Goldberg has a arealt deal of expertise efore the FPC
in what cost is, and he was pointing out all of the
different methods or techniques of costing end what costing
really means to diffarent pecple.

CEI never Iid galt u ecponss baek as te what he

™

o
'3
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meant, though.

Q You indicated that there was alsc a discussicen
with recard to the first item in the last paragraph of
the first page on the rightof Iirst refusal.

A That is correcc. Thev were insisting if wa
aqot any nuclear pcwer and let's assure, for instance,
that we haé an excess of capacity, we would have to offer to
resell it back to CCI, and then if they at that pcint
turned down the excess capacity, then we could go ani
sell it someplace else, but they would have the first
refusal to purchase.

So, any excess capacity that came over a2 nuclear
unit, we would ahve to sell back to them at prices thev
would determin,

MR. ME,VIN BRUGFR: Could T have the answar?

(The reporter read the recoré zz raquested.
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eak BY MR, MELVIN BERCER:
Q Did CEI expl:cin a reascn for this preoccsed
condition? 2

y

A Well, I cdon't think thevy cam2 out a:g.!i‘g in sc

many words. I can give you a reason if vou would like to
hear it. But I den't think they came oui and said it in so
many words.

MR. REYNOLDS: I will cbject if wz are geing Lo
get into that.

CHAIRMAN RIGLER: All right. I think we are at
a good breaking point for the day. We will resune at
9:30 tomorrow merning.

(Whereupon, at 4:45 p.m., the hearing was
adjourned, to reconvene a2t 9:30 a.m., Wednesday,

1l February 1376.)



