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iI' ' UNITED' STATES OF A*iERICA
Jbw~ NUCLEAR: REGULATORY CO2EIGSION

- f.' -2
_

- -. - -:----- -- --- -----2
3- .

--In . the . Matter ' of: * Cochet- Ucs.O. - 4 :y-
TOLEDO EDISCN CCMPAh"I -and 8

5' CLEVELAND L ELECTRIC ILLUMINATING Co : 50-346A"

: 30-500A
6 -.(Davis-Besse : Nuclear Power- Station : 50-501A

'

Units:1, :2 and ' 3) - :
-7.

'

*

'' and :
8 :

CLEVELAND ELECTRIC-ILLUMINATING CO, : 50-440A ,

9 . at al. :- 50-441A
:

- 10 - -(Perry Nuclear Power Plant :

Units 1 and 2)
11

- - ----- - . _-- - _ _ _ _ - - --A
.-

- 12.

-13 First Floor !! caring Rocu
-( 7915 Eastarn Avenua

.14 ; Silver Spring, Marfland

- 15, Friday, 26 March 1976

16 .
The hearing in the above-enti. tic.d mattar was

g ' reconvened , - pursuant to ad ourartent, - at 9:30'a.m.j
'

18
'

*

liR, COUGLAS RIGLER, Chairmangg

I~

-IIR. JOHN FRYSIAX, Marser
'20 _

,

1

:

MR. IVAN SMICH, Member.
|20*
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~24-

' - 25

1: >

>
9

i

~

,

s ' -6-2. 7 . '&A. .4;y .Y.' --3---- - -%s.,. s - .~~.. -w-+ h'- -,



u ,-, ,- ._..a_,_ . . _ .:.. _ ._. _ _ _ _ __ _: _. . __g :.i j

7471

:bw. .

' CONTENTS ,

-.----.-
,<' i r

|- g.

-Witnoss: Direct Crocs Redireet 22creng Dire - ,

_

3 Rcymond Kudukis 7472.- 17500 }.-- -- -- <

y 4.

Sesler-Titus .7504 7506 7512
- .5

-
.

6
~

: Exhibits For Idenr.ificatic;a In_Evidenda

512.

8

'C-154 (25258 thru G2) 733og

:C-155'(25263 74) =to

C-156 (26276) a
11

12 C-157 (25290-92) a
,

C-158(17222-223) a
13

. (,..

't 4 -C-15 9 .(17224-25). =

. C-160 , (63614 thru . G 8518) a
15

l'6
C-1, C-3 and C-4 524

~

.17 .-
'

7533-

18
' ~

752.0

C-ll-
19 .,,5 2 9

C-12--

20 733g.

C-13 7534
- 21_

.

. C-14 7535
. .. 22 ?

D C-15; 7536
'23.

.C-19 7533
:gg ,

C-20- 7539
25- - -

- C-21' 7539
,

- 1;
,

..m._,..- :___...



-

' T.. ..,_,-...a--. . . . - . . . . . . ... . . - .. p. . . - . .

.7471-A

wra :

t; S S E E E'E E E

Exhibits |(Cont 8d) ' por Idantification In Evidene: ..

.2 ,

.C 22 7539?3

C-23: 4 7540

C-2 4 ..5 7540
,

.6 C-25 7541-
.

7 C-27 and C-20 7543

s -C-29- 7543

g Co30 7545

fC 31 754510 ,

g C-32 7547

12-
t C-33 7547

C-34
. 13 '"7549
~ (.-

C-35-14 7549

' C-36 7550i5-

16- -C-37 7550

.C-3S 7550g7

J18 7550-

9 -
.C-40 7551

C-41 7551-

-20

.
C-42. 7551-

.
- d. ,

. C-43- 7552

.b._

,22

C-44 7553

.C-45: 7553
*

g

: C-46 7554-'

.c 25

'l
. . _ _ - _, m ._. . ,. _ . . _ .

,3 , -. . . _ - . .



._ , , . .. ,
-

. . ' ,
.

.. ~ . , . . cL . J. . - . - ..; . .-4,. ._,
' ' ~

2

:..,

7471-3i
l

Ibti- 3 -C_ O.N T E N.T S-
3

.
.

- ---

'!.

-2| E:thibits -(Continued) .?'cr identification In o-idence_w ' o
. c

3- 'c-47 -*- 7554-
, .

,

.i
,

1" C 48- 755C4' .

- :5 , C-49- 7535

G .C-50 7555
.

;y C-511 7556

g: 'C-52 7555
,

C-53'- 7557g,
!

jo| C-54 7557'' -

i

.g; i C-55 7557-

i

l .C-57- 755912

C-50' 7561
.13

(<-
;

.,

1 -C-59' 7561.

14 .

* C OE IS0015
-

16 C-G2 7573

'C663 7575;17. .

.;g' .C 64: 7575

;jg.| C-65' 7575
~

C-66~ 7373-20

C-67-21.- 7577^

. .-

C-68 7500, , , '
~~

$_b
23: :C-69~. 7530 -

1

:C-70 7532
'

. .,4
,

:

..

.

Qi 4i C-71% 7333 .;5
.;c ,

, N; {!
|

!?! '

.ll : -c--
,.

-E - O_ lz " ' " t';" Mn*_

"r ' '



- .a .y. m.e._. . x,w. .

--,
y

-

-

.

' ' *
^ 7 7. .. ,. . .~ --. . .. . _ . , _ .. . . _ . . . .

. . -. _ . _ . - , , _ - __.__-.--..]_.. :. .,y...
, r . , ,

't ( 'g ; r^- _jit>

. T

s.
, l,

'
..

.
' .V -

- 7471-C:-
, , ,,

.- _ m iTSa f
..

~

t. -
- - C: 0_-i_i T E N T_.S',-<-,

, -

. u. .
_

g. .-

"6 ~

?2 > 3'Shib'its :(Ccutinued)s For Identification' In Evidence.>
1

,

.
~

j M C-725 - - 7584
'

,
< 1

i-

% 4. ,_
4-
1' .C-74L 7591'

s ,; .

t
~

.

, i- li [C- 76: - 7592
i
1.

- 16 iC-77? 7593-
. -

'' .

sd .

8
-:

n

:9
-.

10-
~

'!!;

.12 ' ,

t

.(.
- 1 ?,, ~- f

,

,n
.

4 Z'
4=

t-

.

I
17)+

v
,

I J p,; z- | .-
'

,
-

- i e.
_

,

e-

d ~ _ -

.

P -

. . . -' nc .21;
:.-

. | .^
J 22 -

*;
.-

. .
>. . .

. ;
,, -~

, ".,

, .

.,

..

$
'

'f =
,,

f , '.',t ._

"'.N_ :y ,1 jj- :K-

, s

' $.[ #

'
, , +

+I h
'

4 91

'

' K|yyj_ e o

q~H.l.. ..,4:.d. . - fh| f,g's :2.4 24g.; . , .;hd.;,.g_,:- 4.. f - ;..e .c. __ pn _ . _ . . , _ , , . , ,_

. - , , , , - . - . .- .



u
. . . r * .

,t ,.,

- < * - ' -
- - < -.r-

m.
s

- nw m,.- e... s .. . w . . , .w.,m,...,n_,.nes .. ,e, -r <o,~.. es m,

. . - -
; . .., <

.m,,an, .r.,..w,, e,-.,,,-o n...,.

i

7472
_

lEAKlinet'- 11 - P R O_ C,E 3 D I-H G,S,
t

f -2 MR.MJEIJTELT : The. City vill Call ca its first-

. m
-3. witness', Mr. Ray Kudu. tis.

. .

. p. 4 Whereupon,_

x,

-
:5 RAYMCND IMD0KIS

'6 |vas. called;as a witness on behalf of the City of Cleveland,-

7 cand having been first ~ duly cworn, was enr.a::ined and testifice ',

8 - as follows:

-9 DIRECT E ETINATION

: to BY MR. HJEIIEELT:

;;_ Q State your nmne for the raccrd.

12 A' Raymond Kudukis, K-u-&u-k-i- c .

13 Q Your business addrosa?
(. ~

e
A- 1201 Lakeside Avenue, C1cveland, Ohic.~ 14

15 - - Q What is ycur occupation?

A Director of.public utilitica for the Cir.y of16

7 -Cleveland.
3

O As a part of vcur: dudes as dhector of FMc18

utilities, do you attend meetings of the Public Utilities j19

Committee of the City Council of the City of Cleveland?*

20.

. 21 -
A Yes, I do..

'O. 22 _

Did you attend a meating in June of 1973 at

which the Comittee was- considering tha is.iunce of a 69.2 : ail:.d.c2y, j, ,,

bond ordidance -for rehabilitation of the city electric_

aystem?

.

,,s*wy-aza 4 ''- m-****r *^ ~ **>: #, .

.
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Lt- l :rc2 -A Yes, I did.

:2~ |Q. Do you:know who drafted that ordinance?
~

._

i

3. MR. BUCMGNN: I object to that.

A :s What relevanco does it have? I am aware of fa

3 . nothing on that subject in the statement of tha nature of. .

,

'$ the case.fil:Mi by-the City of Cleveland.

7 MR. HJELMFELT: This line of. testimony is going

-3 i to the problems that tha City han had in financing its
.

i

9 . ulactric system with respect to interferenac by CEI.
|

. p* ; . The formulation of a bond ordinance'baing a
.i

technical matter; the changes and cmendmento in an ordinance
~

g

alac involve the .9ame tachnical field.g,
. . .

The City will be attempting to dc:nonstrate., '5c

.(.
that the ordinances -- that the amendmente to the ordinancey j

o,,

'

sere prepared by CSI and that these amendments mada it morc,

31fficult fer the City to sell its hands, and that uhile the
. ., 3

,

.

City at the hearing was represented -- or the City's
s

ocnd ccunsel who. prepared this technical matter was at the
.13 4

,

"

M| necting,' bond counsel which is also.the firm that represents
,

-

! . EI, when asked about the effect of these amendment:
20.

. .gy - nada -- cave no indication to City Council msmhers that1

-

.
.

.

1
: ' thas's ordinances or thass c=endments would make it more

,22 ;}

i.
7.3 |

'lifficult,-perhaps impossible for the city to finance the.

i

- :ehabilitatio'n''of.its system.
24:

MR. EUOmGN:
, , . May!I rcepond, kr. Riglar? j

l
1

ol'

.

1
_~.+.~.,sm. _ . . ~ . . . . - -- . .. . _ . . . . - _y ._ -

'
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;cra: 1 | - CuhIPJ1AH RIGLE:t: -Just a minute.
,4

.
.

g 2i Oir . EjeJmfcit, will you indicate where in the
~

yx.

.311 .atata cf the city of Clevoland's case these allegations are
-M
c,,

.

~ 14j& .nado ? . Or, ths City's attempt to rely upon thin preposed
.y

.5. lino of ovidence is. sat forth?
,q -

- iij .Kr. Buchmann, I think the record chould indicata
~

t
.

-7"!' that an . interval has gone by.- I wan't cut you off from
,

c

3 continuing-in:your-serva.
i!--

9- . M11. HJUIMELT: I a:n ready to respond now.

-D As point 5d out in our Septenber 5 filing, we
1.

Ir did not thero undertake to elucidans c description of
.p

22';I all of-the evidence we would be presenting on all-of the
.L
t';3 j 13arties in controversy, bst rathar to set out the nature of

(, [
u '' tho. case we'intanced to preve.

- 1

jj In-the nature of the case ne pointed-out that we
.u

;3 y intended to prove -- and this is certainly clear not

a

!7i rely from the September:5 filing, but I think it goes.

0

;3., :eck to the prehearing conferences and to the argument en
s. .

39 ] .liscovery recuests, that ona of the prchlems the City faced
.

.

al was the ability to rehabilitato its cystem. And tiut thic-

l

..1 9as. tied in not only with tha-lack of an interconnection,,

.

. .,i |- chich would provide.the City with an opportunity.to
.

9, . ..

,.

btain'| tenants' poteer, but uith such other nattsrs as
. 23 it .

H -

.,4 [ 'loclining-revenus base which made it more difficult to_. 3
..-

.L b ' (finance thalupansion. And with this declining ravenue base
_ - a ;,:

-.:
' !(
-U:
;+ .
a;

. . I
.

__ , q_ 5 )~A-~ ~ A-~'' W' ~ ~~-* - * - ~ ~ ^ #
.

~
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int 4; 't i :and the inability to finance -- or tha difficulty in.-

t ~ . .

1:i -financing additional generation or rr+nhilitation, we havo
-!-

3' CEI moving.to cuass the City-to sell its bonds on the
.t .

[~ 14 d open market rather than to the sinking fund which Mr. Hart
, y

. -5| indicated was the more normal method of prococding.
,

F

16! CHAIRMAN RIGLER: Well, but my quection is
-

i.
there in the .statsment .of the City's case is this alleged or set-7

e, forth?
!
!

gj MR. HJELMFELT: For crample, on the bottoo of agey

.i

I -21, the-last sentence, talking about the redcction in
to )

- i
11| Clevaland's '.oad reduces Cleveinnd's descnd for pouer,

!

limiting the siza of gancrating units that can ho installed,
12

.and reduces its revenue base needed for financing installation
13 -

of bulk power generating units.g.
3

i

g- ' CHAIP24AN RIGLER: What does that have to do with

your contentions with respect to the passace of the bond
16

-i
ordinance?, g

* "" *# "" Y#P * * * " " "9
18

I revenue' base. There has been evidence prcsonted on that |
-

g
' Point. But-you have'been unable to show ma anything I

20
i
1specific in the September 5 filing which puts the Applicantsg

-

on notice that we are going to be required to defend against
r .

N a' specific charge that they, in ecsence, cabotsge the 1973-
1

bond isace. '

- 24 - i
1

Gnd
"3

,g
.! ,

- ;iil 1 l

1

- .- . - _ . . . ~ ~ g..--._ . . .
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1^h-Lhul MR.--HJELMTELT - Perhaps - they arc claiming"

. -- o"2fN j aurpris Q c1though'I'hrven't haard'then say that.
:. f . .. .

N 'ertainly, the. course of our reprecentations throughout

'b U [ ftastbeen that that -- it seems to no I have centinually
,

jointed out that' that is part of our case.
'

>

G$ The~ fact we|didn*t spocifically indicate-in our
,

-

; 7 _;eptember f filings that that wan part of the

3 rridnec wo uculd be. prosanting with respect to the issues

9 :| re wars raicing, doosn't seem to em to be a causo for
!$ :

'

Wd utel2 sing this testinony.
:l:
'y

11't' CHAIRHAN RIGLER: ilhat was the purpose of the
s i:

12 ' 5eptamber * . filing?

13 ~ MR. ' HJELMFELT: . The' September 5 filing uns, as I
,

LU .b

24 (p- mderstand it, to give the Applicants a stater.cnt of the
15-) cature of the case,-not a statement of --

d

I6 d; CHAIRMAN RIGLER: Why did we wait until aftor"

m

I??[ co close of discovery.so that the evidence could ha

1
'G D ucumulated and set forth in the a:stament? Surely ycu

i
W' r:darstood-that was one of the purposes of delaying the

.

- :10 $ 3 s:tatettent untill after the close 'of discovery,
I

.t

f .-

= , 21 4- MR HJELMFELT: 'My understanding of what tha
,y

22- !.~ | Applicants were :askin for cnd what we were required to
p , ,

y'' [ gbre was that the Applicants were saying the ctatement ofL23;
.

L . .

24 3- issues - us't: forth ' by- this-' Board were not suf ficiantly clear --

^

0,

-G 225 '. to put if: hon en . notico .
L

^

q&
,

:y-
'

,

'

,

. .. -

e Ob ? ,: & ,, .. Q,4O,im&. . m s. n,. i_w __ , ,,,.p__ , _, ,,

I. ;_
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bw2 1 -CHAIRPAN RIGI2R: That is true.

N- - 2 ~ MR. HJELMFELT: I find a vast differenca between

'3- the Board saying -

7 4 .CHAIPRAN RIGLER: It'in true that thay made that

, 5 . statement.. Whether it was correct, I don't know.

In response to that Illegation we did require the Septer.ber6.

7 5 statement. .
-

~

1

|8' -MR. HJBIaLGLT: Of the nature of the case to
~

9' be presented, but not, as I undarstand it, a statement

.to in delinaation of the evidence to be adduced en each of

11 the issuas that we inte'nded to prove.

12- MR. BUCm@.NN: If I may, Mr. Rigler, thara wars

,
13 .three petitions to intervane filed in this proceeding by

(' ,
..

LT4 the City of Claveland, nono of which mentioned this issue.

-15 ^ Discovery was had and this subject was discussed'in the

16 ~ deposition of Mr.,Kudukis in mid-lS?5 and in the deposi~ tion

.17| of Mr. Riebe, Finance Director of the City of Clevelande

18 well ~before the Septerher 5,1975, statements

~

ws~re" filed. So that the City of Cleveland cannot say it19-
~

20 didn't know about this. I take it we nca have, in'effect,

21- a. concession from Mr.-Hjalmfalt that it is not mentioned
~

.

22 in'the Septer.her 5 filing.

- 23[ We ' have your order, that .is tho Deard'a order

24 ' of November 20, 1975, which, among a number of other things,

; 25 provides that , the city umuld.bo limited in its case

_

p. a . -- . -,a..,. .- .- - - . .
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-

q,g. .,

hw3 |.in.chiefi o contentions sat forth in its patitions to inter-t

:. o -

-' j 7ene which dcosn''t include this, as thesa contentiens have^|
. i

d

Af'l ;2)een particulari::ed in a statccant of -the nature of the

i"';ilp
l

s .

:ase..

.
E '

ilR. SMITH: Wasn't that statemsnt in relatica to
,i

-

,

2
i tvidenca of activity in cer"ica areas other than CEI?
i

.

' _ , 11R. BUCIDWIN: 'It cortainly was. It wasn't
-t

*!-'j iirected toward this in particular but, as I understand it,
,

,

that uaa a confirmation - the partica selected the issues
'

1

i
jf

|

10 !! chat they we re going to procead r.pon. '

I
i- ,

1

11 i; h'aving mado that salaction, they ought to be j
9.

'i 2 ' ! :scun1 by it. I lot pass whether any of this is reclly I
d

13'[ rolevant to the case. That is's further objection later on,
dj '

. i

LI . [ CliAIMM RIGLER: - Mr Hjelmfelt, isn' t it also |
II

J ( mucadad the.t the opposition of CEI to the bond
..

an

A-] 3rdinances criginally prepcaed was open.nnd notoricus within
,n.

17 !! :ha City Council?

.i.--
,- '

~1 '

S
i3 FR. ECELMFELT: I can certainly stcta insofar

10 l _ :s 'I know,that CEI desiro to havs the amendments that
i
i-

20 acra passed or .similar amendments. passed was kncun and'

',

. 21 [ hhat - |

t |22 - |' CHAIMW RIGLER: Not cnly did they not make it q

i;r |,

,*
E3 { a' sects t, but they openly espoused their position, didn't |

-| I24 [ ': hey?-
-

it

n5 - |f, .
'I.

-

MR. 'I!JEISLWLT: Eased en Mr. Haucor's daposition, i

. b
y
-

_.

4. _ .

t. I

!
{t 'I, ,

.,

- A.
.. . :. =

.
.

.

,

,. i , ,w_
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li; ,

M .

3, ha'' hnnded out copiasJ of the propoced amendr.ent - to CityM,4
. .

. . .

g -Cauncil;membars; ' vonld'scy, you, I have to-agrac with.

.i: . : 1. . .

3-i 70"4 "

ah MR. REYNOLD.9: I Wa: going to ebjoct,in thatm.
!s

3 f lir. - Ecuacr'a' .depcsiticni- portions of it, have only been
0.

- g9b itarked at this. particular time, and the Eoard has yet to
.

- - )j 1ratortain whatovor cbjecticas mr.y be meda.

.J i! - CHAIICGH RICE.;a: The Eo.trd has becens awaro.

1. ..

:9:.D E! the existenco of this evidence, becauce a colictoral matter
3

::otting fort.h some of this evidence has referred to 1.g
4

, ., l ' :M nre not opsrating in a vacuum.
.y.

al

. .gj( I:am making the point that the City was wall

.

!

(3 -b[ wara that-CEI was scoking chcnge in the Eocrd ordinsnca..

qh
. ,

'

2G. REYNCLDSt I wa addressing Mr. Hjelmfelt'sg
I:
.

:crJcunt as to Mr. .Hauser's decosition or portions of itn
15 y -

~

ts

ii ' Neing in evidence at this time.
.,

=a

[That is a matter still to be dealt with.,

!? MR. HJELMFELT -:s.y - The City has clearly Dade it-

j_ C.ain that CEI has been out to ' destroy the municipal light

. syste:a from the beginning,
&O ;j,,

.

f. 'It'hss approached thic-in a wide varioty of
.

.

u. laces. It has denied coordinatien. It has danied inter-.

- 37

.w .. n donnection... It's made efforts to whittic away at the.

3 i.
.

. ; ity's revennas..
'

24 ;

| CHAIRfD.H 2IGL3R: We have admitted evidence which
'

..

i
'

-25
i

1, .. .

.l[-

.

A_ 'l

,. an ..-w.s., ... ,,- e 9- - ~ ~ . , " - - ~ - ' - " ~ - - ~~~" * ~ ~ "

'

t .- _
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~

EA_
4

,.,.:
*

I f('. , +
.

-

- .,. , r--

; sti uhr/ Cit f styc supports cach _of thase cc.1Ltantions, _ butj'o

# ~ Jp V mY-
.

2hcan*cortentionsJwere; sat forth and CSI indicatca-that'

. o
% . , - . . . .

-

_

.

I
~ ''

::tili@repardd to;defand against them.
-

.. ,

y,% . . . .
. ..

' ,n J.t least-the issua'is. joined a.s to thoco
'

.-

.A?

!:citustienc. Wa are going to at .in the objection.#-

. .

..
iRh HJELMFELT ; Dees tho sustaining of the

_

5' |bje tionTtc[the - any discussion by this witnsas of that

w.
"'4 atillsties nectingtand the bond ordinance?

.

-- CHAIMBN RIGLERi I would have"to haar the
+

. .

s .3 . ,

1

.1._
..u..acionse' It secir_s,. to. me your criginal ~:desponsa, if

~ 'n [ dQen~ na an offer ":f proof, coverad a fairly wide area
i *

- n . . .

j2 thatnay. he : cubject to the cama objectica, but I can't ' rula
,

4 J.n r vsenun en that.
( m

.

1

*' it

~ d ~ EY-MR2 HJELMPELT:.

,

'

0, .It that-moeting, Mr. Kudukis, was the bond

4
-.L

irdi:1ance ar. ended? -
;
+
lt 'l '.C Yes,_ it was.-

,

d i icw was it. amended?
#

%g MR EUCHI934N2 I object.

..g:F
-

i -)

: FC;: I? |CHA3EMAX-RIGLER ' By that do you cean what
- u -

. . k~
. ,

,

41 i Onde the cha.nges? |-

t.
-

- t
'

32 'MRJ HJ3IM?ELT* Yo a 2 .
- , -

.y;< 'J 3 %; -.
. n .. .

' NR. . BUCHMIG1N : - The ordinanca cpec!:s for itself,
n .

t _

'

" J 4 i, lif:ycur Honor please.4.
.

-

l $ '-- ,.
.

t
. "$.- CHAIRMAN RIGL3R: - I will parmit the Witness to

,
, . _
'

1

(
'7

+

..
'

g _

-

n . I
,

'j> ,.

(||}~;.:a..;:=n x ,xa a - :.__.... ~a- .- :_=
_ .- , .. 1
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I& 1.

y.
ic;7F - f-:Il capr/211zo the changes for us,,:

:y.

:2 i . 'JEE WITNESS : - The cricinal'ordinanco and -&
~_

.

_

:, ; indb.1ture Uz.s reared so that those' bonds wculd he acid~

.i.

W 1j;-- no the City ~ sinking-fund.: -
.

ji
,

>

3~' Idter the changas were :scds, the changes
-

.

oracludad this fro.n.teking place, and we than had to
t]4 -

: >

'

i ] jrocted end try to sell these.cn the open merket,

3f: That was the bcaic natura of the change.
.1

'i
.

. .:

; ' EY !!R. HJ3I2 GELT:
'

lo g- '@ .I.t that ce:rtittee nesting did you raize any
2
- l

-;;I :bje: tion to the proposed amendemants?
~ 'i -

gi b'R. .- BUCHMTdC2: - - I objects

,3 '!- GAIPJ1AN RIGLER: TTaat ic the grounds 'of tha

i' ~ ,g j cb-)c.: tion?
,

. .

3 ;

. MR. BUCRMANN ! Tant.relovence dcca it have?.t
.- ..

g:[ I' don't nean to phrase thr.t as a quaction to yom I

4bject on the grounds'ef relevanc6 to thic isana.-,
. p

.

FF.. - HJELIFELT I thinl.d the- relevance is that -,

->s

;g :he Municipt.1 Electric- Light Plant administration was not ~~

3i ,ic. chcra they were not in favor of thesa amendicents.
-1

1 CHAIRMAN RIGLER: .Thic ncating tras beforc the,,i- j
.

.

3 city s utility costission? I8

q
t
a. \

. p. p,3 >
t MR. EJEIJ117LTs - Corract.>.

Li-

i{ .l GAIR:!ici HIGLEnz - There Ware cocpeting points
<J (f - . ._ -

.,

~|, ,
.

.of~ vin heing e.spressad?,

.

It
'

-

k
,

i

-|1

, .!.
.

-. 57 , w- em-we * , ['%A+ *- g ->aj + = , . ..i' ,7wt - -*+.e.- -- - *1g e-e w -~ ~ 'd- -
1

'

'
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. i

. g'
-i;*J - N

1 ;j - !IR. HJELMFELT . Yoc . -
--

s

..;

- n

1 CEAIF24AN RIGLER: Objaction is' sustained._
'~

"

:+

'

: 'LY NR.-HJEIlFELT
' (Beginning oc testin:ony designated by Chairman.)

;~ 3. A Etc prepared the 7.mndmentc?7,

L'

,
,s- '!IR. DUCH14 ANN: I object. This is tha same

is ~ . . line of inquiry we have-gone through..
1-

y .j (Board conference.)

3. .! CEAIRMAN RIGLER: It is didficult to toll at this
a
p

. -

3 alas ifLthat-cbjection is sustainable, We will permit the
a-

y .; fit.nasc_ to scawar, subject to a possibla metica to striho

q ,' dern'the line uhen wa see'a little acxn clearly uhare
~

3 - ::hls testimeny is going..
_

f 3 !; MR. BUCm4 ANN: I den't maan to argus with the
p -t

' detrd on it. Wa have had an extensive offer of proof on this. ,,
,

a

. - i, subj ect.'- I point'out that while previously and I do adhere.a ,

to &ne fact that this is. not pa..ticulari=ed in the claitr.s.<
o

1

tadafif'this line is to bs pursued, it is plainly , subject. .

3,
.

k

g ] .o'a.Noerr-Panaington protection.
f

. ,) ] CilAIRMAN RIGLER: The Board was just discussing
'

'

-- g {I - that:a Neerr-Fennington'cbjection may.ba made. One

!
- . 41_ li

::sason.I'a withholding ruling and censidering making it,,

. o

y { nubject to a motion to strike is that right new ue don't
_ k.,; fhavaunough3sieroustotellifthsNoorr-Penningten.g.

.,,T 7: lain.|lieshn

4 ,, O| Sscondly, there is the further point that was
s. -e- i

t'

.'-

|.'

,

se

% , e .

-A M,, aimAtp,en ,y an d wh -- +- 4 " *6' e . .y- 4 e,
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bw8 . expressed!in the objection - or offer of proof, if you will,
-T

:which relates to Subversion of Councel 'That is tha
'

delicate point that may cause rethinking ca to whather.

_.^3

that is protectadL by Ncarr-?ennington. That ic why it ic
o 4'

prematura for us to rule en that at this point.
5

'

MR.~DUC3MANN: If we are in thatissuo vaich
6'.

. has been mentioned before here, the same principles
7-

. apply. You cannot find it in the petitionc to intervena
8

or in the Septomber 5 statements, and the ce.mo objection to
5

that, Noarr-Pennington or not.
~10

CHAIRMAN RIGLER: All right. Vaat was your
'11 ~

pending-question?
12

ML BUCHMANN: Who prcposed the amend:nnt?
13

'! MR. REr!OLUS: Let r2, at this point intarject4

14

the continuing objectien of all Applicants other than
15-

CEI to -any of the testimony of this Witness,
16

CHAIRMAN RIGLER: Overruled.,

17

Your pending question was, who prcposed thg
18

- amendmen t?-. '

MR. HJELMI"ZLT: That is correct."
- tic

. CHAIRMAN RIGLER: Does that asswts
21 . -

' '

there was only.cne party proposing anendnenta?

- 22:
, . .MR. HJFJ14F3LT Not necessarily.
--p

THE iTITliBSS: As the amendments ca:m out in
24

'

(._
cerraittee, ~ Francis Gaul, who was Chairman of ~ the Public

4' 25 -- .

Utilities Conmittee of the Council presentsd the amendmentae
.

., h y g- / = 'se== % mw *-; -- 'w+ ^~ ' - > - * '
-

.~
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:1 Subaaquently, I ;found out thase nero precentM - (

l
w9 .2- to him by.Mr.-Haurcr.

'
--

. 3- MR, - DUCHMMN I move the last part go outc

-A -4 because'it is nonrosponsive.,. -

5- CHAIRMAN RIGII;R: We 'will strike the portion of the
,

5 ancvar beginning with the phrece "Subcaquently, I found
.

7 out."

3 Mr .Kudukis, there veru a group of amendmente

S suhnittad.-

10 THE WITNESS: There were word changes.
_

t1 More than o a sentenca, There were changcs in tite ns.: hor-

12 of paragraphs.

;3 CHAIRMAN RIGLER: All cf these changcc uuro

14- precented by Mr. Gaul.-
.

15 BY MR.-HJEIMFSLT
.

16' G~ Was Mr. Hauser present at the pracenting

-17 meeting?
' t

TS & Yes, ho was.
..

'

10. ~MR. BUCHMANNe' I chject on the ground of relevanca

. 20 and .Noerr-Pennington applies thern,

21
~

CHAIRMAN RIGLER: Sustained. . h'c vill strike tha

22- answer,

t

23 BY MR; HJ2LMFEI.T

y G'' . Did the Con:mittee concult with the city'S hend
|

|3, |25 counsal|with regard to tho' pecpoued cuanda.nts? I

l
1

> ,.

-8
.

-:

;.___.., 2_____.. .._.:__- _
-m m- ,

.. . _n
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11. }H - MR..B UCHMANN t . I cbject.

. ..

~

M, . b.210 2 : !'p- cCHAIPJGI RIGLER: He t'ill haar the
..

.

.r%
' 3 ~(

:

-nsver.:

p- 4 'THE WITN3SS: Mr. Bruchala of Squira, Sanders

5;i and Dercpsey was _ sitting ne::t| to me ' at that committes
-

. i

6 - T4.o:ing.
-

i. -~

17] 3e was our bond counnsl. As thap

li: - -

.

.

8 i - changes were prepared Mr. Gaul frequently turned to
i
I

9 - him,~as I-did, from time co time and asked whether.

!

10' i- chis _ change would_ bo acceptable, whether thia - would be
:

detrimental- to aay gre:L dagree, so besically, yes,, the -it
=

i
12 i

.

. .

.

.

bend counsel was consulted as the changes were being = ado,
!
. .

4

113 ' j ' CHAIPJ4AN RIGLER: - When ycu say.the changas would
1 t' -

.

he detrinental o.c were acceptrbla, did ycu understand this.u :

.is - advice 1 to bh in the. nature of legal advice with respect

ts4 to-whether the ordir.ance .itould maat legal requirar ents or;c ;;a
tg ..

17,'l _ did: you understand this to be' advice relating. to the salability.
1-

;3 p* .of the bend?
.

i
13 .i THB' WITNESS: The questions wero. basically tiro-

'

, 20'j fold, Erimarily, en the . legality, but nico there acro
1*1

i

. :21 . it other|qusstions that addressed thanzelves to the salabilty <

y. l

L22L of thc[ bends, ''

, . . .

1h g BY. MR..HJEL!?ELT: 'p

f cg4 C. - Fhat advice did Mr. Bruchels giw the Cctrait':co?

{ 33 .$1. BUCH!Udul: - I object.- |

'
.

,

i !

i .s-
'

.'u.
m- -

~

~ J'va L_ . - r J 1._ MJ . -A --L. --
~ ~ . **t

_'.i _ _ _ . t J_
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1'I ClIAInti.@ RIGLER:' What is the basin for the
4

- 2 I,, 'chjection7;.e
t
t ;j- v- ,

-3 4 ;MR. EUCHMANN: If jour honor'piec:e, thera

W l hus'' been no indication, s:ccept statarenta not '
f
|J parEicularined,that'-thia has any. connection with the issuaa. 5
l'
r

~

'S:|.''.in'thic cccor-

*
_.

f z'
'

CHAI!O!AN RIGLEn: I will allo.i cha Witnesc
. -

.8 I to answer,- unbject to a possible motica to strike.
_ :|

' . .

.9- TIE WITNESS: Yes, Mr. Bruchels did respond

;o , and his respones left the: impression with those-
i

1;. h .pressat' that tha. changes were legal and that it would not
i.

,4f substantially offect the salability of these liends.
I

13 liR* SUCH!mliM: I mova to go out,the tastimony
7

: :.g . ; about the impression on other people.

15 IIe said left the improcsien with- thcco prosent.
..

. He v [oe.3 he kncu?--g

. l ., o.4
CHAIR!WI-RIGLER: Suctained,

.-

!8: ife will striho the portion of the answar ccn-
'

;;e . taining - the phrase "left the imprassion.,"
~

is ' DY Fdt. IIJEI4EELTr

y ~a , 0 -- t'r. Kudukia, from nr. Bnichels' advica to the...
h

. u,. - Comittee, did you understand that the anandments woulde.

'not~ affect the marketa*oility or salability of tho bonds?i w y

g :liR. BUCHIGNN: . I objact to that,- He answered
,

..
~

M5- . that questio.1, : and said' it would not cubatentially affact it.''

-
.

,

L., | . . ; -... :- - . -.-- - - ~ . ..

'

-

_
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:.L '
- -

7- ,

, f.

. >

n %-2
,

. 1- c

-
', I cbje' ctonLthe grctmdL of relevcnca as to-ibu;1 - '

- -

;. .,.
. .

-
-

~

53 wEnt :imprension''vassloft ini the mind. of Mr. . Kudu %is.-2 - < ' -

.1 -'

'3i k' - -

.' - j:
~

j(Whereupen,, the reportar read frcu tha raccrd - *

u~ ..

' W-- c4 m
:. as e raque stad,) ,~ _

-

:S .
K
-

'

kg, 'M2..BUC3MANN: Uhat' relationship'does the:.

~g!!1 jmsOsr to:that question have to any'particulari=ad iscue
.

.

!r'

' |1 in'thiaLprocasding, if:your Ecnor picana . I-sco non3.
-

.. g
~ L CIAIRMAN RIGLUR:! I'm going to .otntain .it on.

> <
.,

'9 -

.
. - -

j- the; asksd and answered basis.
,t

M
,

;BY MRf HJELMPELT

.

3. .-p g Ware the preposed amendnents passad?.-

..

,' * o i- j
_

. Yan, they vere," .Q A.

' 13 }.:. . -

!

_
%, - y O;; (Was;the. City able to narhat thoca hands?
- . g- .

' Q' - }f
-

. -

.W !G. 'BUCHI' ANN: I' object.
;t .

. 14

<f5 U- In : the first. pid.ce, we have evidence in tho7_

.o; -

[,cf" roc 6:d,a3
'

to what happened to thoce bonde,frem the

- . 7?--

<
'

separtmsint of-Justica. In the second place, uhat n levance
" :

8 .d.cas it have? And, in the third place, what doars *zble"
,4 -

49 q ' 3.een?:-

-f' U
.n _e

' 'Is :

' c,!
, n '

CHAIRMAN.RICLER: Ifm-going to overrule iirse=the

I4. .i it.n dithir@; ground, Land . will here from Mr., Hjalmfelt on the--

y
t ,, ., I

-

- <

--_" isecond ground as-to relevance.
'

;u

-b,
[ 23 -

'

.g. _ 1MRh HJ2L|iFELT:- The relevance is that the-

.- - - ; 2-4 k'L _ ..
.c ;:

, '

" umandmin(pausedi tha City : was . then not nble to narhet ithe --

' @ - ..
'

t25: idadi,were?n6t able to rehabilitate their plant, affacted :i-
,

' -

- . F_; .

: ' ', : +'-
-

...c
-

,
'

'

s
. ,

-

'.'

:4.|b- ,
-

.

,- s
*

'>

_ m c

.i $
'

N -{I:n L
'

Q :QWj ~ g.{. ; ,, . -
- Q..f . - ., ,- 3- v -

- ~_ a.: , - -
, .. ,
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'1- thsir ability to. compete, made thsm mors'subjec: to |

1 2 acquisition by'CEI. .It is completely in line with

in 3 cur' entire theory. that we hava argued from tha etcrt.

9 4 'CEAIRMAN RIGLER: 'Let's bypass the issue of '

5 tha rela of the atto m ys.-'

s6
_ MR'. IfJELXFELT: Yes.

_,

7 CHAIIC4AN RIGLER: Iot's asattna that bond

8 "ordin'anca had been prenanted, that CEI appeared in opposition
B

9 and, -as ' a result of that oppositica, changoes werc made

and the bon's were difficult to sell,to d

11 On that r>at of facts, would wa he able or justidied

12 in making a finding that CEI had acted to craats or tcaint tin

.. .13 a=. situation inconsistent with the antitrust laws. '

(- ..T

14 MR. MJEIJ!F3LTs I don't think Noarr-POMingher,

15 would prevent you.frc;: it. '

16 y CHAIRMAN R!GLER: Why not?

17.. MR. HJELMFSI/2: Becausc I don't think

18 Noerr-Pennington applioc to a hearing before titic liccusing
.

19{ board.-

20 CHAIID!AN RIGLER: But doas Neerr-Pennington give

21 . CEI the right, privilage, to oppose bond ordinances in the'

22s - City of Cloveland,. even though the municipal systen . ay find

23 :thoss ordinancos desirable?

24. MR. HJEL WHLT: The right e:tists trith or .tinhout

: . -

What Noer.~Penningten dcas is say the;25 Ncerr-Penning ton.s

,

a -w-' . . w wnm - -=e. k +-~5 -

4e **
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' p
' ! f fact thay| d!.d that cannot be' considered a violation of cw 'l

- - 5 d l. ' !j -
W, Wii' antitrust lins. Ws are not concarned vidh the violatiou.

- ,,

'l
t . .

31 He . are concarned with actions that are contrary to the
1
< .

.p- Q,. policist behind1 those "Icwo and the situations inconsistent
s. . .

Q,
..

5 m ;vith those icws.7,
n

3h'l. Secondly, this is not tha only fact situation
. !..

t
7I h be.fere this . Board.- It-is part of a big picture, and it

3
4: .

'

8' !- .in svidence of-'the entire acheme of CSI.
t
1

: s '.. L. . CHAIPJtAN RIGLEai All right, but in this big
;

f .oicture C2I is doing'a lot cf things that have en effoet-:1 '

i
i

11. ; on-tha City's municipal system. Some of them, even though

-12 they nay affect :the competitive visbility of IEI2 right .be

7 .c
.

they night not conflict in13 - sonrideled legal, plainly,
'

1

. 54 :;. v.y.sente with the policies of the antitrust laws.
4
i

: 5 ' '', The policias.of- ther antitrust laws do not
1

is lesulate~a synten frem competiticn They allcw for give
y

b Land take and exchange of custo=crs, providing that the'

u

p3 ..(-factors leading to those exchanges are competitiva facto.:s,, |
- 1

Ij *

.19 -;.. Then we come to the question of whether thair |

- 20' {;
.- - 1

.l

' actions with respect .to tha boM ordinance would fall into j
--

.

'l

,
a; .j: .the. category of. permiccible competitive acts and Mcarr-

.,q
.

| 1

22 :- PenningtonEsugg2sts that open acts befera.the logislatura |
i- .

(23 any not:b~e subject to antitrust cancticam. I
t
~ "

ES2 at-j
~

'a j

~

N 25 ,
i
;

:;.

U..
,

~

. ,. , :;e . :_ . - . . _ , _ _.
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-g3 sun 1I IL MR; HJFR F2LT: Evdn; assuming'thr.t Noerr-

p 2~ -Pennington did apply'and I could not point to this under

, 3 -.Noerr-Pannington_and'say thia'is a violation of the antitrust:

h A laws,: does not mean as ;I understand Footnote 3 to

5
,

Pennington that I-can't_use this' evidence to chew the naturee

IG :and intent of;other'act3 in the course of condcut.
..

' T7 -Furthermors, with Neerr-Pennington not being

=8 applied,' which I don' t thin't it chculd be applied, avan

9 assuming''the acts were perfectly legal, whan they beccmo

L10 part of an overall scheme that is not lawful:I think they

11. . are relavant again and can be used as p.ut 'of the unlawful

12- .overall acts, the hundla of acts that go to maka the

13 sitution inconsivtant.,

, 14 MR.' SMIT 3: Can they also be used to show ths
|

15. :eimple existanceof a scheme notwithstanding whether that

16- uas_a-lawful -- possibly a lawful aspect of the scheme? f

37 -MR. L W FELT: Yes, I would think-they cculd be.
'

~ MR. f RETdCLDS : May I auk-a quonhion, Mr. Caithy|;g- -

1

., i
.

; [9 'because I am.not sure I understood vcur question.
~

- -| 20 ; Was your question contenplating an applicationof
i

.
. . -

- -

- I lI2p Noarr-Pennington"in the caministrativo conte:ct in- *:hia-

~

~

22. (particular conto:ct,:or'did it- nostmo no application?
l

%
J23 MR. SMI"'H: . It acatmod the application, n:trrow

24 application of the acta under cvaluation new.
:

4-- 35. .MR. REPJOLDS: I ju2h wanted.to understand your "1
,

.

~1

|

-
I:

_ _ 4=- u -: =_ . .e ~ . .
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[ w

'
,.

[(question.; I unde stand it.'an?a

(The 3 card conferring.)
'

i ' 2o :m
g ;;; ,

,

P.1 C BMUdm : I would~like.tn ta heard,- 3 j_ .t

g"%' 4 -I want to point out to the 5ccrd hafera ve g3t

, 1sarridd too far dorn the line of the intricacico of -thc-- r;

- 6 . ,- .Noc.rr-Pennington. Doctrine, and I vehctently disagrco with
,

s,

7 }| .Mr. Jijsimfelt,1we are not here ~at this menent facing tha
-

|.

3q Neerr-Femnington Doctrine.in-any form here.
.p

g What: 90 ara facing is the fact that if the City

-.qi -
10 [ in going to rely on this cort of thing to custain a broad

g?f scheme they were entitled to be advised of thut fact last
c-

12- [ Septoutber. That being the casa, thic line should be brought
7
i. to a halt.

13 .
( l-

[- I- will riar thic, however, why it should be
. 14

|
incensittant with the- policias of the antitrust inwa for. .tor

- the principal, the largsst single taxpayer in the city16

-of Cleveland to.wish'ho have the City's hondc' cold en tha'

,,.
si

_ gencral market as distingaished fran the ta:Gcyers' sinking:

. fund,'in beyond ms. That is a fact.

.Nonetheless, I adhere no this. I think se have
.

- - ' gene-far enough and I object to the whole line and mo'ic t
. o- : ,.. l .

:22--
.atrike..

,'
.

' '
V { :|C.C3.IELC RIGLE2: 772 are going to permit an

i

Q(
annwer;'and then we are-going to take the motica to atrike !

'

24
!
1

i . - under .cenaiderata.on. !% 25 - - i; :'

1 l.#
t. ,

. f
I !!! ^

. Ii- _: ?-;=& n::- -- - - - -

1
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D3. am1'. ,{ 1MR.: REDTOLDS:' |I sill' jola- in that notion to-

Y . .
.

-

gi 'striks cn1bahalf'of~all'of the-other .Tpplicants.,g. -

I

~ 3T (-
'CHAIRHAN BIGLER: You~havo already~objccted cn

:

4)!
lhahalf cf all of-the other Applicants.

[~
W

5. -i MR.|REW E S: I was ovarruled.
.

4, MR. HJELMFELT: First,'with roepect to --
~ .|-

I CHAIIU1AN ' RIGLER: Your panding question VIs, as I7
I,

.

t

i recall, wara you- able to sell the honds,9

You may answsr'that.g

. MR. '-BUCHMANN: .Does that call for a yes or no

11. | answer, if ycur-Honor please?
.

. CHAIRMAN RIGLER:- Probably noh.

MR. BUCHMA!TN:
*

13 -. 1
' Tho ancunr cculd hardly ha mayha.

',.

.

! CHAIRMAN RIGLER: It may not-he Yes or not, but
>lS j ,.

i it may be in-part, or come explanation as to how calenblesto
thcy vers.

1

THE WIT?iESS: .Yes, there were a serics of ever2s

! .that ens:cd. Wa had great difficulty in. Calling there
, -

,
- . - - l- hondS.

:15- L

I
First of all, we were not able to,'aftGr thO

20- '

crdinanc+ van passed, call the bonds:becauca ua:had te

.. prepara a prospectus 1which delayed us by six months. That-22-

'took.-us out of hven trying to sell for the first six nonth3.,, ,,

.23'

- 2 51.
!Afher that we did attnspt to sell them e.nd wa.

couldn't.
, m,

I

f'a ..
. *

.

.1 - .

m.y :-.a .n ---- m -
_

g. - - - -- - - - -
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.. , A' i #. . .

+g,-{ - r

;v -r
p

m . g;[ _ y y... -

s,ygg; y,3g3ygggg ; -
,

-
- _

:s.: :oj

I Cr Did J&c.~inabil.I.tv to--;a011 ths honda hinder the4:- JG '

:cs - p '

%ww..

f3a ! City'r.:atil hyite rehabilitate it: cyste.I?

q-

,
- a.

;7.:

V
- - -

3{ 013. DUCE C2!N:- I|cbjsct,

, ; . t.
. . -. .

f
. . . _ f.4 I: thought we vere'now en w/ r.ction to stril:e.
..

i:.
,

~

4. 4. s, . . CHAZRMN! RIGLER: I am going to h ur thc'ontiro

y } |ll.ne axi .then ue vill take the entiro is cua under adviacnent,;
3 M O lr , % cl u n'.-

t;
.

, If. :
..

: j .]..
.

iso corry, I misunderatcod.! MR; ~ BUCIEIAird -

o
- B
ao ,. CHAIP2 TAM RIG 2;m: I should have boca clearer.

f!
i I will hear the entirs lina and thsn the'so ird,il n -.

.

n [1 vill brdC -and consider it. You : cay not g e an immadiat0-
,

m.
.. . d ruling ca it,
a9

(: d
14 -.

g }t- M R.. Bi.iC S W m :- I su serr't. I minuiderstood.
-s

..-i I aa corry I' intarruptzd you, !!r. iijolmfalt.. .r ;
J.

! G rHJEU*77LT: 'May I haJe the c.;33 tion?.. . . -m.
,o

9 (IGaret;:on the reporter read fromf.;c. record7 -
6- n

e,
..

3
- 13 on

..M ' requ:Fcad.).'

; R.
4

:19.'e|
-

17H2' WITNESS: Absolutely, cinco tha~intant ofp

)
,.

y,,c,j.:;thu capital dellars was to rehabilitata tho'avstar, ,

'

. . . .
....
xi .

1 .G. - HJECTELT: ~ That ' is the ' end of that lir.s. .
. . . 1.- I.- m

,

i

y- j_~ fDid you want to' break neu?-
. 2_ |; +

r -
-

,b;.J
. CIAT.PJiAU L RIGI.22: . No, I 'culd 'predar to :centinus.

M.J.. -- BUC3712m : I would liko to ha haard before you
. en 1.., (**e

f^ .. . . . . . -

, ::Ke - .r.
3{ ;ruleli' f 4G 3d he '-*;

.
.,-

w' ' . . ,-
a -. a'~

s: ;.
" $|3;

*5kM
>-

, g ,r '.Wr

*
qg ;[

*
,

,
, .

$ . 5

k #
..

.. .,.. . x , . .c.,.=.ow a. en..uw
<

.
,7 _,.

yL a -
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cm:5 ; CHAIm!Ali RIG ~En You sho'21d .ba '.mard on thic
~

-

y:

.n :i lins ncu'then.
--

_. 3' Wa v.dcretand your objection abcut the lack of

gp 4' notice,' and the assertal fail.:ro to cenply trith the Eoard's

5 pr cadual nlos.
,

.

'6 M2, BUCHMAmir I for:lally renest mv ::ctica no
.

p strike, coing back to tht spoe =srhed in red on ths.tapa.

I point out to you, if your Eonor pistcerthat3 .

9 whnt vc have now is testincny in the record that tac

g ordinance vau amendsd et a given point in tino, p':rsuant to

jp an:acendT. ant subaitted by Council n Gcul and that -- it

g .is assorted ': hat as a rest:lt of the ancednor.t., thay had

difficulty ceiling bonde and that the cer.cluaien is dratm
13

-1

g fr m-that that they had difficulty rehnbilitatinJ their
"" ~*

15

It ic not connected to ths clavoland zicetrict o,

Illur..inating' Company by^ ene iota of cvidence, and I nova ' to

strike.
- 18

MR. HJE.Uf?ELT: If I night renpond.
-19

. - We have .already :narksd Mr. 'fnuser's- deposition for.r

identification which'i'n effect connects up -- 2.2 in the firnt,,

Javidenco cf connecting up CGI position t::, thesa s.cndr.cnte.

We~havo had other evidcr.ca chewing the affectu . <

- 23,

of .the inability. to rehabilitate the sysham. Ths aoard24

3< [ m i::h t ~ ~ " " g r c e , c ~ Y r
-u 25

. + nnn night ' ~ ' 'nte -1;it" thn'c

-

-

J # '

4
. -

& 'N : . .1 = s

! . .y , .. . * . - *b---' 2_=*'~'*:.ww~ *, ''Mr- ^ '' ' ' #
-

e
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' ami6
~

1 inferences I want to draw, but thara is Avidence in the

{ ~T 2 record from which inferancas can ha dra'.m.

3 I might also point cut that throghect CEI acti:n

f'' 4 perhape the other Applicant argued the ability of ths

. .5 City to finance 1to syntam. It is one of thair defense
.

6 cententicns. This certainly gcec to the heart of that
-

7 matter. . It is relevant on that grcund.

'8 The question was raised --

9 CHAIPFaN RIGIER: If they raise that ac you

to characterize it, a defence, during part of the Applicants'

tt responso case, wouldn't that be a more appropriatu time to

12 get into this subject matter?

13 MR. HJEIJFSLT: I think it ic legid.mata on the

14 basia of my caso to got into it now.

.
15 If it is not, I think it is still lagiti=2.ta in

.

16 response to the assertionc they have made.

17 Now, in the normal ecurco of putting on c cace

18 in that situation it vould bo incumbant en ma to vait and

gg put it on in rebuttal. We cre putting it en new because

'

20 we think-it is part of our caso,
f

21 If the only effect of the Doc.rd's ruling is to.

22 say no, you coma back and put it on in robutcal. later, it

N see=s.to me to be a wants of judicial ecencay. It iu a23

y judicial dioeconcay.

~i "" N 0" * 18# ' # 3'i # O" " iU '- 25

I
i

[ .m , ?1.i. 1 - _ . _ _ . - r . . - - - ~ ~ - ~ ~ ----- -- - - - -- - - - - - ~ '-

e __



_.. __ _ Q'
- 2 .. _ - . - _ . __._ _

|

7&F

nun 7 1 the discussion which would indicats that this night bn

:2 considered.in isolation.
. (m

,
l

3 I refer to the AL':CA case in rogard to
-

- 4 taking what itself may be a logni act, and isointn it and
_

5 then take another icgal fact end isolato it, that that ic not.

.

6 Proper.
.

7 MR. BUCIEGNH: There is aub::tantial cvidence in

9 this record adduced on the part of the Dupar':r.ont of

g Justice that this ordinance was cubacquentiv a:: ended back

to and they still couldn't soll the bonds.

g; Thers was extensive testimony when Mr. Ilart

12 was here the last time on that subject. They ara not bonda,

ey us n s. e .at as i my, mayba de Wament13
(

g of Justice and the City den't have to be conciatut one with th e

o r, a ence a n a s record.15

MR. SMITH: As I roca11 that tantimon*.? in that6i

there is now pendinc a draft prospectus and the uhole issue

is dangling.

MR. DUCIBIANN: I won't give ycu record raferencas,
- * "" " ****

- 20

The testimony was that-- I will put it to you,

this way. As the record shows, becauca va are talking about

an amendnent to an existing ordinance, the ordintcco

was in the one forn. It was then amended as testified hare to24

j ~today.
-% 25

. - m. __ __ -. .- - - -
,

-
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1 As Mr. Hart testifiel, it tian subsequently
anB

(...
2 amendcd bac~t end at thett tina inen he toutificd they had-

-

. -

1
3 sold appro:cimately one million one cut of %c nino scint

p -- 4 eight, after all of this timo, end he vac chout to sell

5 another half million at that time..

.

6- I presure he sold it. I don't kncti. That in
.*

7. where the thing stands.
g

3 I don't know how we can drast the inforenca

9 even if ha ccnnects C3I with this, that the ncnmarchant:hility

to cf these were due to CEI at all.

gg Chay have it as they want it, and they ctill

haven't sold it.12

CHAIFJ4AN RIGL3R: Do Vcu want to raspond to that?g3

'(
'caid 3 I think we have geno as far as wo are gciner to go.g

chart 4 * *15

Q In December of 1972, did tha City rog*: totg

.17 .
service from CEI cver tho 69 kv line? '

A Yes, we did.g

Q Did CEI agree to provide that 6ervice?g

- - A Not they indicated that if certcin coalitionsg
*

were met that apacifically uu had .:4u taa:: tima; Ibaelr/a they
,

had a request in to raise the ratac for stract lights that24

_ they provide for appro::imately 50 pcreent of the City.

These were being reviewed. We had semo cbjections.

(C .
I'think they indicated at the time if w neuld

25'

I- .

. q

um -
' '

'

.
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.

1'am9 . approve tha , incroacc, th5.t they would then give' us the

~(m -69. service.2

3
Q Ar4 did ycu approve that incron:n?

b 4 A well, at that point no had ne choice.

|5 ftR. HJELMFELT I have no further cmastions,..

6 - MR. REYNOLDS: I movs to strihn that au
*

,

7 - unrasponsive.

8 CEAIRMAN RIGLER: I agree thah it vaa either

9 unrss;conive or unclear.

10 Do you want to rephrass that?

11 MR. HJEI2iFELT: Could I 1;ava the Autstion and

12 . answer?

13 (Whereupon, the reporter road Jren the record

14 as requested.)

15 MR. REE! OLDS: Are ycu granting rry isotion?

16 CHAIDIAN RIGLER: I will grant yccr motion, bub
r

17 I will giva Mr. Hjalmfolt tha opportunity to ash the questicn

IG- again.

I9 ' BY MR. EJ3DEIiP:
- 20. O Did you approva the increase?

21 A We approvod the incraase and sent it en to the

22 proper cosmittee.of the City Council,. and it sudesquently

23- passed and was granted.

24- Q Why did you approva the incrence?
in
k 25 A LSecause without the 69 service arid the fact that

; ;_- , , . , - _ ... .- - - - - a-- - - - - - -- _ .

E
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xn103 some of our. equipment was not functicning, we couldn't

- 2 continue 'to provido olectricci pc- r to our castencrc,

3 ;and since the condition of getting that 60 servica vac tho

1 -
4 -approval of those ratsu, as I said earlier, we ware put into,m,

5 _a situation uhare wo had to a:akn a choice and that was the
.

.

choics ws made..g

.
. /

-

MR. HJEGIFELT: I have no furthar questiono f.dem7

this witness.8:

MR. BUCEiAFN: I t.culd rcally, if I might have the9

to indulgence of the panol, like to have a ruling en my motion

to striks before I ccmmence crcsa.;;

12 other than his. address, thero is nothing oise

for s2e t'o go into.
( CHAIRMAN RIGL3R: I thinh you hstter crocaed14 -

with croas-examinatica, because I doubt we vill have that rulidy

until the Board has an opoortunity to study thn tranceript
and reflect upon it.

MR. BUCmWIN: Do I underutand cross-examination-

18-

on that subject is not a valver of the cetion to ctrike?-

CHAIR!Wi RIGLER: That is-correct.
s'
~

20;

MR. BUCMiANN: That would g'o tco then.'
. -21

CHAIRMAN RIGLER: In the event we rula favorably22

.
- - en . the motion to atrike , that 'is right,there vould be no pcint"

' 23

'having the ' cross-examination :catcrial' in the reccrd. I
24

|
-7 'You could include that in vcur motion to strika, in the.'.k 25-

1

im .. . . . e : .-~~ .- - -- 4* - - - ---:
,

, , ,
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I h[|- N11 - 1event we grant.Your motion.

a
2h MR. BUC3JUOiti: May we havn iiive minutsa?-m

!-
'

end.4 3
I -(Raceae) i

t
i. |:('Ntart 5 .4 CHAIIe!AIT RICIN: The Board has had an epportunity-

5 to confer-during the racess with raspact to the motion to,

I
-

.
*

6- strike,and 'we ~ ara going to' grant the motion to c'erike the

| testinony separated by the two narkings, which we ached7.

.8- the repcrter to mark on the tranceript, nxnaly that line,

.!.
t

j. 9, of tastimony dealing with the bcnd ordine.ce.

10 Ard. the reason for the ruling is the City's
,

. f1 failure to c mply with the Board's procadural ruling

.
12 regulating the coursa of this preceeding with reference to

: 13 the intervcation letters and the Sopter.5cr 5 file.
(

14 Ma find that the City did not adhere to cur-

. 15 inntructions'with respect to notificaticn,

'

jg,, The Board has. considered whether, in vicu of

17 the ovidence, .it trould be worthwhile to permit the City

18 to make e ploa that' this evidence be ccncidertta on th3

-i = gg basis of good esuca. In ding so we havn i. .' to take into

: - . account the overall probativo effect of the mridenco"as20
,

- 21 presently.presanted.
1'
i*

22 Although arguable. inferences could be dratrn,

A ncastholose the overall vaight of the evidecco 1: insufficientu3
,.

,,
.

if n' car opinion to taako the exercise of cennideration of3;

[ g causa app: priate at this time.25

!i

V'
i

,

s-.,. ,,.%<.. .,, :w ., w m , - - - s--- ., -+..~ ., u.e.e - - . - - ~ - - - - - - - ~
*

'.. _ _
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i .~.

1 it So'the.t for thcac reccons, the motion to strike-
. mni! . 11
t

-

'2 I;r !.c being granted.J ~'-

'j (End of. testimony designated by Chal=can.)
'

2: j.' MR. BUCi!EME!: Thank you, your lionor.;

|t'-

{- 4 |- MR. GOLDLERG: 750 Staff ha.9 no questienc for
.

5 !,
. .

Mr. Kudukis.
, ;.

~

y
Gp MR. E3LVIH BRM2R The Dapartccnt 1:ould also

. il
~

7] =like to noto on tha racerd that wa hava no quections,
.t
't

a ;} CROS$~S WiraATION

9j 3*l MR. BUC311Misi
f
i

10 ' Q Mr. Kudukis, '/ou cada reference r.o a stroot-

i
II

gg -lighting centract.i

'

12' Just so the panol understands trhat we are talhing

33 | abcut. presuntly I suppoca the City of Clavoland- Illuminating
(

'

l

y Ccupany havn a centract appreved by ordinance for the
i.

15 | pr visi n of street' lighting enargy to the City of Clavalcnd?

g Roughly, and I an speaking of ronyh n'.r:Garn ofA
11.

gi 50,000 lights in the city, 25,000 tre cerved by MUNY
'
i

;g ; light and 25',000 are sorvc-d by CZI.-

[9 LThe rates are wat?.blished by ordantnce. If

'there-is any change this.v0216 have to be approved.4 '
-) 1,
,

6

..,I The ordinancos are for specified terms, theO
. ..

_

; . : centracts, they are for a year or two years or whatever,3., .

' N.,_j
?.nd thsn they expire?

:

- - !. LA :I am nct surr. ahcut that.24
,

1--c--
t

.Q Directing voer ' attention -back to Decesabar 1972,
s

W

:l ;

t.
'

P i

1,_C, -_ ~_.-_ a-
_

--- -- - -- -

p -
_ _

4
.
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sim13-

; t this'is the thsoframa von were talking chaut, uas it not?

'2 A- -That la cerrost.-A - '
a r

3 Q Tho' City of clavelcnd an.". the illuminati:ry ca.panyi

; p 4
.

at'that time did not h ws in offcct en ordinance contract |
t

5 fa atreet ' lighting, ' did the'/? -'

,

.

6 | A They had a cat of rates previcu217 approved and

7 CEI wanted to raise thosa ratac, cr.d te ucro in that

S Particular situation.

9 0, The ordinance contract had e=pirad., hcd it not,

.to .or vero you unaware of that?

- A The City was paying CEI for stroch lights underg3

12 .the rates that were in effect st that time,

13 ~Whether technically there was a date en the
' '

old contract, I don't know.- g

Q As a matter of fact, the City -tacn't paying cc;n-15

p ay se s heet l @ tc. In Decah of 72 Woy16

. owed over.$300,000 to the cc:apany en that item.

A Which was cubscquently paid.18
!'

0' But'they ovas . In Deccaber ..

A Again this is something - if a bi}.1 is sent:
. 20

and duo within 30 day's, one day af ter you cond it, you
21.

can say You owed it. Just becausa it was cWad, doesn't

neessaarily naan that tha city didn't pay. That mone/ uns
- '

paid by'the City.,u,.

[- MR. BUCHMANN: I movo ~ to st2-iko e.nd have en'- 25
-8

.. n.-..( ,, w -- - ; - ----, n - ,.u-.--,-..-.--,~n- -~ , - - ~ ~ - - - ~ ~ - - - - - - - - ~ ~ . - - - - - - - - ~
'

,
a;. . . _, _ -
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9

answer to my quantion',
,

~~t. 2 CHAIL*Mi RIGI2R: What vac r.he quantic r?
t

- '.,

-3 : MR. ' BUC392U : Did they one us $300,000 ucca

'

' p. 4- .cdd at that thaa?

.

g- . CHAIRMMI RIGLER: It was reopensive ca to what
.

-- 6 ' - the witness undarstood by the 6 ::t oved.
r

.

:-

7 BT HR. BUCICWU's
.

.

8 O Mr. Kudukick directing vor.: attention to tha

69 kv servi:a, is it not'.true that tho ticrk en the City'c3

10' "*'** # "" 0^ * 0" * # Y#N*

nly by January 11, 19747;

11

MR. 5JEDTELT Cbjoction.12

I don't see any rolavanco of that to the
{,g

-direct e;ca:ninaticn. |
-14 1

|jf MR. BCCEiMIN: ?irst, to put a conditien On the
t.is

- 69 kv servica -in recstbor 1972 when the city's verk
t o_

vasn't finishei or essentially finiched until Janocry !.974.
t

MR. -HJEDUZLT: I: Mr. Euchmann rexrosenting itta -

waca- .:ilized untit ' ?.

10

: MR. BUCSCEN: No, I an not.

. CHAIM!AN RICIER: Read th-a questicn again.

(Whersupon, the repcrtar ree.d irca: .hh's record
,

as? requested.)'
:23:

..

:.- MR. BUC3 TAN!!: - To ruliarve tim SOcrd cf any troubla,
- 21

;( . I-withdrnu ths quection. I have Lnothing furths:c.
'

.g., .
,

_ ;

,

i-

'
. I

- i
t

?'
'
.,

E e, t ,y m. .w._ .4E.% . * * v w w w - 4 i +~ ~ a e-- *-*uwix-~' " ' - * - * * - ~ * - ' ' ' - " ' ~ ' " ' " " ' ' " * '' ?" ' " *
hi u

' #

f
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.

I' . MR. HJEIE2LT: I havo no r:41ract.
^' 2

, - CHAIRMAN RIGIG|R: Thank yc3. i
-

,

. y .

3 -(Wituacs c:cuced.)

( '' 4' MR. BUC3HANN: If there'13 cny curiouity about

,
5 that, that fact is in evidence.

,

6 MR. SMITII: It ic no trouble.
.

7 Nhat is your point? Th,2t there voro no conditicas,

8 .. or the conditions vera reasonably applied?

0 MR. BUCmc2m: The work en tho 69 hv lino so

to that; it could opcrata as intended and as ordered by the

11 Fedaral Power Ccmission wasn't acconpliched on the part of

12 the_ City of Cleveland until tha year afterwn dc.

13 MR. S'i!TH:- Dat the lino of your earlic: cuoctioning

14 was that.it was good reason to apply the cctdition.

15 MR. BUCEMANN: Yes, sir.

16 MR.-SMITH: ITnich is it then?

'

MR. BUCIIMAIG: I see your point.37 .

18 The line of my earlier qncstions vac that we

19 have always got probican with the City,getting paid.

20. To t W to put conditions on the -- cn cnything in

21 . order to get.our money out of them is reasonabla..

t

.22 I an auggesting that we could not havo refused

123 - to operata. The tiro things are not -- they are alternr.tives,
_

24 they a not inconsistent.- Dut va could not have epe.5:ated
i '

-'

25. that 69 kv interconnection ao ordered by-the Federal .?ower

.

I

g - 9i n.-.- h wi epa -w- v 3 - - s - 7 - *~ *""v++ + * * * ' ' * " " " - ' ' ' ' " " * ' ' ' ' '*^
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2i.en for physica.i. troason:s .d. that point.b,.. irr.15 p
| :Cem:al:

'

:
- -

'r: '+ :4R. 72LVIN SEGDRt Can I ack for c clerificaticn?.

G. .. 3
- 7

.

g

3 3 : In bir. Buchnax: ca7ing the 60 Ti line van act
h .

4 j, ap. rated at all prior.to Jancarr '747,

,

h ~

^$ MR, ' DUCSD.ND : - - I have not so- 3tated. I hr/a not
a.. . . , .

, ,.

M 6; ; -stnt$1 v. hat eithGr'way.
' ~

i- MRe- ME7EIN-3 ERG 2R: Th/ ink you. I
.

,
'4

i

f. MR. HJEU!?ELT Tho City will call c3 its next3.-
t,

witmena,'Mr. !Sosic: Tituo.9

i 5Taercupen,.gn g
6-
'

SESLER TITUS;7

1.,. il was called as a witnoss on behalf of thu City of CL3veland,-
'

]' card having boen first duly suorn, was examined anti4 testified
: 13
-(m ;. -

' 4:.

As follcws:'

. - |7- 3
3

DIRECT EXAMIMATICN:15 .
.

' ;-

'

' 3Y MR. HJEUTF3LT:.le 3,
L
;- 0 Could you plaste state voar no::e for thz racerd?

17:

A My nmara is S9aler Titus, G -e-a-1-c-r T~i-t-e-c.y

70 w bu'laeus cddreza?.Q. s

10 - 1201 I-ikesidr.--
* 20,

1

10 -. Your occupation?.

: 21 ql-
. ..

. . .

.

: _

- L . A-M j ... Assinant ad:sinictrater for ' Light and: Fe'.ic of the
.

~. -. f Cit'/ Lof Cleveland.,-
123) F

t .
..

,g g Op Were ycu a::iployed by the city cf cic rel:. d,.:

y, c-~ .:
,

. ; '
1969?

. - .

- Z 125 c!.. Division of Light and Pcver'in: .-
,

e m -

-
_

.
, .

-
*

| (
' s

'

,. _
h. "_ ' ,

'''
. L

? ,-

. . . . -

,p -~

r
|

>{7 5 -#- _44 *h* A Si'} W 'p fwt n V +A- hp Ph'<- k ' E b"4 *s,y -+--*>8e * -p fh 7- .wty' <' yhr s-' - ' = * *+
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3

- 1 -- .' A Ysa,LI was.,
~

- r a.. .

~

.{6
.

.2 0 ' J.3 of January 1969, was - do munici=al electric,

3] ~ light systra-of: Cleveland interconnnettd trith any othar

'h- 4.h olectric syrtsa?
16

5| h ko,'it uaou't..

. !

6 lq. ,Q' ' Dis there a thro in 1959' vhna the City '11ght
.

7 - -cystemLacught to obtain c.n interccnnaction with another,

8 'cystem?
*

.

9 A Enring the stmr.er to early fall of 'Gti, there tras
10 mastinos to neet togeths: to gut an interconr.cction for

..

-11 j pr:porou of installing precipitators at the light plant.
.h

12[ C. Eid you participate in thor:e :2cotings?
q

N Yes, I did,13 -i
14 - Q What sort of~ interconnection'did the City ca?.h?

13 p|- A The City asked for a tie-in. We wanted an
;

16 | intozconnection,-synchrcucua interconnection.
. . . t

-end 95 |
17 j.

.-

i

IG ] h

19.[
. E

^kh j
-

.

* L
l

21- iJ.

E,

~22

J23

_ -24 .jj
x

:( - - 25 1
..t-

, >
-

: g| ,
t4-

:.

;;

i: ! , ' :-
.

.

;-

l, - 4
" g n ,w.a;-~. 6 - c- _-:-"- -: -- - -' = ; ~ ~ ~ ~ ~ ~ ~ ~ ~ ~
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:! .' 4 Yhat': sort.of tie-in did G.iI cffer?
. ,

.v. ,

OWa ~ 1- A ~ 'there answer wcc a transfer of load to satisf" '(. -

| ..

t cur .cenditienco
.2 b

' l - 0: Jnd by trancfor of load, did e.oy meantha lond
..

.

. ' E . f.. t transfer ce.rvica?
_ :i .

i A. .Yes,:they did.
6i

.
'

- ;G 1rs you familiar with the cperatica of the 69

!! %v ,.le.hetween CEI and the City?
Gt

.i A Ye s , I am.
3i
j- 4 .vas that tie enorgised in Dacerchar of 1969 --

10 1)
ff ancuse :nc, recember of 1972?

I.d
1*

A. Yes,~it was.
. 12 f..; .

1L HJEIJG7JT I~have no further questions.,
-

- 4
. 13.d

-14_ b
>A BUCHMANM: Can Z check to see if nom cf ny

;

[exhibitsareready?
15 .s

. CHAIR!GN RIGICR: Yes,
16

CROSE-EL"JiINItTICN
17

EY i4R, BUCUWIN:
18

{ .

.Sr. Titus, in 196 3-who una the utilitias4
.

10 ~

.

director of'the City.of Clevo. land?
'

.:

10
a A.. 'Kr; Stafanski,

. 21:-
,

i .C Did'you participate in. any meetingo butvaen
-- 22

'

-(, Mr.,Stefanski and'Mri Ho'fley?
23 ~.

;: 3
- A Not with Mr. Stefanaki and Hovloy. I-meet with

-24 i-

4' A-
[.Itho,ongineerstorolsteinformaticatoMr.Stefanaki.

25
-

.. o

_

f

a I

,.
; .- .; : .- 4 ,-- _ . . ~ . ,4 .. 4. ~,C : w~- g-a --

-+-a . - . - - - - ~ - ---

3iL '
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h

|I

~l )O. -ir7hich Ongiacers?
;. g 1

De . A. Ilr. TurP-1. cf the Cnginacrina Division of F"-_,.

.'|-. - -
- -

.Q-
''-

p-

.3 [g. . Light and Perver,
.. .c

,

L

O Did you negoticto anything with tha Illuxinsting-p 4
a..

- 7

- 3 l. . Ccmpany yoursolf?,

.
-

!
- p

[ A !!o, I dida'to-
o ,.

'

-

j
-

G Did you attend 'any motings .uhers things

atore negotiated with the Illuminating Company?
~.8

A ::- sat in meetings wher s they discussed Mobilo'

g

.suhatatior .tegotiating putting thaF. in., Is thatg
i

negotiating ?'-
;;

9 'Is that ths' extent of % tat you did with

the Illumin. sting Ccapany?
,13

-(I! ' ti -3asically, yes.,
"

14
.

'
MR.-BUCEMAW : I-move that tha direct toszimony

12- a
_

! on negotiations and ao on, go cut.
, , ,

eo

CHAIR:Cl4 RICLI:R: Is thera a responce?
.

?".R; HJELMFELT: He indicated thah he was familiar
; - -f6:
t:

-

. . .. .

F with .the fact that the City sought an interconnactica, that
19'

. . he had attoaded some of the meetings, and he stated onL- : -

120.

cross that he r.et with Mr. Turkel to advise Mr Stefcnaki,.

c . 21

and it'seems to me that thrt is ~ cufficient gror.d forg

L 22
:
!~ him to have knofledge of the testimony-that he has givan..> . , -.

:23
~

e ; K?.,, DUCHMANN: The macting:: with Iir Turkel
[, "4,-

p"
s(1. |Mara on engincaring aspecha-

.

s .

-;y.. ,

[
- |CHAIRMidN RIGL3R: In Mr. Texkal c.n employco

;,

. ..

b

L u.. _,,z:; a.-.,. ,a a=a.w. - a ,_ - - a, . - - - - - . , .. , -.

i '[ .. S i _. . --_:
'

.--

hi- *
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bw3 1 of the City or CEI?

2 MR. BUCHMANN: Of the C2.cy at thaa tima. Hem

_(
3 so testified. .I point out to you ha has ahcun

4 no basis for-testifying as to what CEI offered.

5 CHAIRMAN RIGL3R: I'm going to havo to hear
.

6 ~it question by question on diract.

~

7 (Whereupon, the reporter road fron the record

8 as raquested.) -

.

9 CHAIICIAN RIGLER: Wo will grant the mction to

10 strike with respect to the questions, by~trancfar of load

11 ' did they mean a load transfer service on the basic that

12 the Witness has indicate he had no direct knavledge of what

13 was offered during thesa negotiaticas. With respect to the

(
I4 question, what sort of tie-in did CHI offer, wo will td:o |

15 note of that ansvar only insofar as he is aware of what tia-

16 in ultimately was granted, but responsiva to the cbjection,
:
|

17 I think, it is plain, that he did not have direct accacu

~18 to offers made during tha course of the negotiations.

19 With those exceptions, the motion to stri!ce

"

20 is denied.
*

;21 BY MR,. BUCHMAUN:*

,

22 S. Mr. Titus, you caid in the :nt:nsr cnd

I- fall of '69 the City wanted an interconnection for tha23.

24 Purpose of installing precipitators.

(. 25 A. Yes, sir.

~

1

I

I

. _ - . . . . . - . .- _- -

C $'
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:

1 |. C *?ou have to say, yes or no,
bwl 2

g- 2[ 1 I didn c think you waro- i:.nished with yon
A i

3 !! questiona
|F
.

4b 0 By that you rean air pollutica control devices'

- - ii

5 - h'len the munisipal light plant?
- p

6 '; .
A 9 hat' is right.

.
.

7 O And they were put into cperation within a relatively

8.i 'faw months,, wera they not?.
i

9; 1 9ut in operction in a few months.
i

to i JB 3arly '70?
I

It .A Tha precipitatorr.

12 '. . - - Q. Ifhen are the load transfer points put in
ji
'l

13 p!
operation?

.(-
'

-14 f
''

A 'Iha load transfor points were put in operation
.=

15 .the first of the year,1970
I

ge IL G tf a 138 synchroncus interconnection had been

17 decided upea at that point in time, how long would it

gg. :havu taken, -in your judgraent, to gat that into operatien?

1. That would have taken time, depending engg

20 '- ma terials; hcw long I can't say,

n; . 3 It would havo taken loncer, would it not, than the

g; .lon.d transfar arrangsment?

:A- Probably. ,Yes, sir.
. . 23 .

O' At the time -that the Iczd transfer service24 '

I
15 was institu:ed,' the engincors of both the Illuminating

-
.

' eb..
.

&

.

. ~ . . . , -_. - .- . . .. ~ . .

..
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I
hv5 1 1 Ccmpany and the Cleveland Municipal Light were studying

2 the problem 'of a permanent intarconnection, in order to
'

i
3 ce=2 up with engineering reccesndations and coats for

- 4 auch en intorconnection, were they not?
(..

!5 IIR. Ik7ETJL73LT Objection. Eoyond the
- I

| scopo of direct.6

f GAIRMAN RIGIER: Let me hear the question,7
!

8 $ 07heroupen, the raporter road the pendir.g

9 ) question as requested.")

.!
10 ? liR . B U C HI G.I M Zo has testified, sud you havo loft

t1 in that they enly offered load transfar, CEI only offerod

12 load transfor.

13| CHAIRMAN RIGLOR: Actually, I grantod your

(
14 'l motion to s:rika on tha questien of by trc.ncfor of load,

15 did' they meu a load transfer servica.
i

10 ' - MR. BUCIDIANN: But you laft in the prior question'

andans'ler.17

] CHAIPhiAN RIGLER: You mean what cort of tic-in did10

19 CSI offer?

'

20 14R. DUCIU! ANN: Yes.

-

21 "11 AIRMAN RIGLER: Overruled. You may ancuar.
,

22 (Hhereupon, v.he reporter raraad the panding

b question, as requested.)23

24 IHE WITNESS: That in correct. S ey had made

~( 25 a proposal'for Phasa One, Phcso Two and Phase Three.

'

I
! 4

L'- ._ _ _a _ _ . ]
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bw6 1 CHAIIt4AN RIGIER: Uho is they?

. -( 2 THE WITITSS Illuminating Company,
s..

# 3- 3Y.MA EUCHMANN:

. 4 Q~ ?hase- Three was the parnanant intarccnnection?

. 5 A. Right. Phase One was the trasfer of loads
.

.t . .

6! which becams known as the load transfer,
: s

7 Phase T'.fo was a shuffle of transfer points, because

8; of' the surmar.
!

9k Phaso Three was suppcacd to imnediately follow

to the Phace Wo in a peruanant interecnnection.

11 The reason for'not granting ~~o

-12 G I didn't ask anything mera.

MR. DUG?iPEN: I havo marked as R;plicants-13 .

4 ! -

. 1.t Exhibit 106, (CEI) , a memorandum of Iir. Stefanski, dated

(5 February 17, 1970.
.. .

16_ | (The document referred to was
i

g7 marked Applicants E::hibit 106
'

;a - (CEI) for identifatien )

gg SY MR. BUCHMIJma
: . .

20 .G Have ycu had.a chanco to lock at that?
. .

-21' A. : Yes, I.have..*

.

22 i :G Mr. Stefanski describes three phases of tha
,- s-
'''

23 .- - CEI interconnecticn; icthat essentially tha way you
-

I
f. remsmber th.a ' arrangement at the time?

25 'MR. HJEIllFELT This is clearly hayend the scopa'

k|
. .. . . . . . . -, . . . .- . - .

v
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}
tl

gy7 1 of anything he testified to on direct. ,

,

a!! C3 AIRMAN ?.IGLEn: What is the ponding
l

'

3 question?

. 4, . MR. BUCHMANN: Es has -just describad the thrso
\

f
pharas or Phaso Three.5

3 I'm asking uhother Mr. Stafanshi's

,7 description of the three -phaco program accords with his-

8 f recollection of the status of the Ir. attar at that tisc.

i
I; C3 AIR:GN nIGL3R: Overruled.o
!

'

THE WITNEOS Will you rand the question, please?'
10

g; i MR. BUCBMMili Is that the way you remember

the situation?12 <

.
THE WITNESS Yes, it is.

,

,g3
( ;

y: MR. BUCEMANN: I have nothing further, and I

move the admission of Applicant's E::hibit 106.
;3

CHAIRMAN RIGL3R: Hearing no objection, 106 willg3

i
bo received at this time.

;7

: (Ynurcupon, the docensnt harcto-;g

fora marked Applicanto Exhibitg

106 (CSI) for identification,*

20

was raceived in evidence.)-

2 ,
e.

REDIRECT EXA:CHATICNg

BY |1R. HJEIJ1FSLT:
,,

O. Mr. Titus, did the City of Cleveland obtain a
44.

synchronour interconnection with CEI, ao a result of'

<,~,,

<

|
- - -

. _ .
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|
i

I l
negotiations with CBI?

|
_ bwB '

2
MR. BUCH21AMI: I ohjach. ,

l
3 Ecw does he know,1f he wn3n't in on tha negotiations?

_ g
O CHAIMINI RIGLEE: He knous whather or not they !

5
obtained the interconnection, I suppose.

' '6 '

MR. BUCHMMUT: That quention I won't object tc..-

CHAIRMAN RIGLER: Do you want to raphr?.co ycur
'

-8
question?.

9
BY MR. HJELMEFLT:

.

10 "
0 Did the City avantuclly cbtcin a Synchronous

' 11
) interconnection with CEI?

' A. Not frca - not a tie with tho Illurninsting :

13
.( Company. Only the cne orderad by the FPC.

~t4-
MR. HJEIJGELT May I have the ancuer back?

I
MR. BUCEMAmi: I move te strika.

16~ (Whereupen, the reporter recd tha record
I7 as requestad.)

18
CEAIRMAll RIGL3R: Are yo u going to explore that

.

I9 further?
.

20
MR. EJELM7ELTs I think the answer is

21' responsive to the question.

22 CHAIMIA!! RIGLER: I'm going to deny tho motion to

23 strike,'but I'am a little ceninsod by the nucwor.
24 BY MR. HJELMFELT:

: (--

25-

;gL .Was the intertic,'the' synchronous intercennaction

_ - , . . _ . _ _ . . _. - _ - _- -



- .=. - : - .= a= . . = . - - - = =., .

1 -- .
. -

,
-

7514'+

1 ~. hich the' city eventually obtained with CEI, obtainedw
& - . bw9

[' 2 as a result of the City's -: equasting an order for auch..

3 intertie :from the FPC?

'4 . A. .Yes,Jit was.

5
. MR. BJELMFELT: I have no further questions.

6 MR. BUCHMAUN: I have nothing further.-
.

'

7 CHAIRNAN' RIGLER: ~ Thank ycu, Mr. Titus.
'

8 (Wher3upon, the Witnfess tras

9. a=cused.) ,

' 10 MR. ' RE'. NOLDS : nir. Chairnen, I would like to make

11 - the -motion under Section 105, Rule 105 of the Rules of

12 Evidence,' on behalf of the testimony by Mr. Ti'tus cnd the

.f- 13 testimotiy of 'Mr. Kudukis. |.(-<

1

' 14 , , . CHAIRMAN RIGLER: We will dafor ruling on that,

. 15- and I am glad you brought that up, because after we identify
,e

- 16 another-handful of docum2nts, all of the parties oppeacd i

I
.

.to a'' license without restriction will have , completed17.

. 18. .their. case..

19 .MR. HJELMPELT - I'still have Mr. Mayben, and I )
20 believe Mr. Lewis will be here.-

'

. 21; CHAIRMAN RIGLER: I beg your pardon. Ecnetheless,

!
. 22 '. we(are winding down.

.

- 23 -
'

Mr. Mayben is an expert and Mr. Lewis is

24 testifying on a very narrow araa to' supplement his previous
j

;4
*'

- 25 testimony.
.

9

7

" tr 3 ihF- w M w-- -? '+ 6 y *Mee ** mene*% J?O *"e" -*MPM P- * W d"Y*N4 .-#' " V"9'

" " . * - . ~ * *. . . . ' ' '
#* ~*

-

** *

. . - .
_

, . - . - .
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td

I am scing to *e asking the staff and the' c.

-

i
f

'̂

D3partment cnd the City for commsnta with respect to nhe
3 |-

; centinuing n.otion, as to which we have deferred ruling, and.

p 4 i

! the quas:icn is going to be whether or not thara hac' beanv.

5
ost:ablished joint action, a const tracy, or a ec::bination,

,

6 1

and, if no, at what point each of those parties contends the
~

7
evidanoa permits us to nake' a finding that Applicants were

8
engaged in joint acticn or a conspiracy.

9
Those arc seperate, joint cctions or

10
conspiracy or combinations., I want you to address each

II one of' thm and be prepared to respond to tha Board on that be-
I'' fore making a ruling on the Applicants continuing motien.

( ~
I3

MR. REYNOLDS: May I sck a question en that? I

14 When you framad your question that way, did you intend to
15 excludo the phrace "in restraint of trada following jointi

i

16 I action, conspiracy er combination"?
I

17 CH10 EMAN RIGLER: I meant it in a Section 1 sense
18 or tha Section 2 Sharman Act scnce This relates back to
I9 1 the promdural ruling, we made earlier,as no ara aware,

t
.
~

20
.

MR REYMOLDS: 2 vanted it clear in my om raind ~
'

21' what it was you were asking them to addreca.
'

22
'

!,

23 I
.

24

.( * .
.,3._

,

r
'

. .

_ . . . . .-- - - ~ - - - - - - - ~ ' -+ " ~ ' ' - - '
'

,,~-__..m..
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Ibw11
1J -CHAIRMAN RIGIGR I was using a shorthand. form,

t

2| but it involves the set::c issues that tiers involved in the-~

i

|
procedural ruling;

,.,
3 -

4 I think when all of the evidence is in, we think-

5 we will ask the parties if they have astablished a violation
.

6' and if, so' on what dato the violation consnecd.

-

7 MR. MELVIN BERGER: Do you.want this in writing?.

_ai CHAIRMAN RIGLER: No, I want oral argur. cat on
i

9| it, buc I want to rulo on tha continuing, objection prior to

10 the Applicanta com:nancing thair case, because at the tis:a
'

. .
,

s., . gj they costnence their casa, I think they should knce.r .,

12 what the contentions of the other parties aro with respec to

7.-
13 any time paried in which c violaticas cccurred.

.

14 I think that the Socrd ahould make its ruling

15 so they can be. prepared to conduct thcir portion of the case

.16 accordincAy.

17 CHAIlO!AN RIGLER: Lo you have mora documonto to

.18-. identify or do you have any other witnescas?

$9 ICt. HJELMPELT I have soIce additional documonto..

-: ;20- I .am raady, for Book 34. Pages 25258 through 52

21 I ask that be . marked for identifcation as C-154..

:22 ~MR. BUCH11ANNs Uhat wara those pagos again?.

MR. HJEL! WELT: 25250 through 62.23'

24- MR. BUCH:!FCS: Could we have En offer of

k proof en that cna?25
..

e

1

| ..
.

,; - _

-.u - ~.- . - . - - - ~ . . - ~ .

--
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bfl2 1[ MR HJEI.MFELT It is CEI utilizing tho

i

_- 2 argument of reliability, based upon its interconnections
.
t

3 h as-opposed to the City's systen. And centrasting the

i
.; j. reliability of. tha systems in an effort to gain custo::ars
5 | at retail.

'

-

!
.

6 ].
While at the same tima CEI was danying the City

- 7) oppertunity to gain acessa to interconnection.
'

g Pages-25263 through 74 I ask that that
. .

i be identified as.C-155.9

MR.10 . BUCHMAUN Is the offer the same on that?

MR. HJEL:EELT: Yes, that is the sxts offer.;;

! MR. HJELieELT: 2G276, I ash that that be12

identifind ns C-1ss.,3

!
MR. BUCEMAml: In that the s m offer?g

' ' * ** ***15

MR. HJEL! CELT: Document 25250 through16

92 will be identified as C-157.g

MR. BUCHMANN: Could I have an offer on,g

this? -

39
'

: - MR. HJEUiFELT: This indicates CEI relianos ong

its greater reliability. Ir demonstrates the denial of that

reliability to C"I. It also demonstratec th fcct that the,

z.2 -

.g FPC regulation did not give the City complete relief in.

this sitization and that the City could not rely upon the

( .

regulatory agency for protection.
~

1
.

ml. /,' ,.w --.w,, ,we- .e w -+ w w.,e.- e .e wgee ppd N.
'

,

.i _ ~ ,, .
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. awl 3 - ;

't .[ 17222 - through: 223 will be markad as C-150,,i

- 1, .

.

1 2 MR.-BUC M T.43 Can I hava an offer on thin one?~-

|

3 ~ 'MR. HJELM7ELT: -Thic.shows tha --

{' 4' again.it shows the scroe usa of reliability as ca . argument

,

5) in c.cnncction -- I mean in atrracting cuctercers.
- i

6 . It shcwe that the operation of the load transfer '
,

'

;7 ; ' service was a factor in the reliability of the city system
' ''

i

6 and could bs used -- mannor of its operation could be uced !

g by ~ CEI in its -argument to attract custcmers in competit on

to with the City.-

;; 17224 through 25 will be marked as C-159, i

12 MR. BUCEMI: Is that the sana offer?

IIR. HJEIF. FELT Same offer. 68935 through 37 will- 13,

(
be marked at C-160-14

MR. BUCEMI: You skipped sorce , Did you coann 15

N 16

MR. HJELMFELT: If there are documents in your37

is.
. booklets intervening. -- oxcuse me.

May I have the last number I road?39

' #" 3#" : 1 25,:
- 20

MR. HJBLM73LT: Okay. The ne::t document I.

, g

. wculd 'like to have marked is 68614 through 68618,

and'I ask t' tat that be' marked as C=160o
,

j.

g p MR. BUCIIMANN: . Can I hava an offer?

I
. 25;

MR. HJEL!UELT: This showa a five-year>

-

,
i

.

'
.

~

- %.'v "r ==-'ra'7W--**-9am'+++A' ' -
+ + > ' ' - s"--*-NN * .* r==m-a ww m -

' '

,
h' <. * - a---ee-+- - *w+

nv-. .- . . , _ s er .,, - - - - -,,,r ,
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bw14 j.

[ listing of the customers that he.d switched and shows- the trend;
j ..

2j f the customers, as a result' of anticcmpatitive activities^

i
.p

3 [. o CEI.
i

.

4 Pages ,60935, 36, which I erroneously asked to
_

5 i be marked as 160, previously, chculd be discarded.
2 i

. I havo no other documents to mark now.
6

~

I have ona document to red--line.-

7;
.

'
T would ask that we take fira-minute

*I
'

break, end I will red-lins it, and then uo can gog

'

n to the~ objections.
10

(The documents referred to.g

were :aarked E::hibits C-154g

through 160 for identification.)
13 |

...(.
CHAIRMAN RI2723: We will take a ten-minuta

14

break.
- 15.-

(Rscesa.)

I:37
17

!

!8-i

ID.
-

1

20 I

*

21'

.22.

.23 i

24

d. ).g_

.z .. ,

'-

1; p

. . -_ ___ _ ,. _ _ . _ _ . _ _ .

., _
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48 mal MR. HJEL! GELT: ifith respect to Dccument C-100,j

2 I would ask that on" page 73060, tiie pcge det.2 through tha -m.

3 and of the first full paragraph be redlined.
[

{ 4 CHAIRMAN RIGL3R: All right.

.5 MR. BJEDIFELT: I would a!Jk ths.3 page 72917 bo
.'

6 redlined but for the last paragraph.
.

*

CHAIRHAN RIGLER: All right.7

MR. EJELMPELT: That in it.8

9 At.this tima I nova E=hibit C-1 through 160 into

"'id*"U**
10

CHAIRMTai RIGLER: Before you do that I want tog

change the subject for one second.

_ In connection with the ruling made earlier
-

this r.orning on the motion to strika the portien of

Mr. Dukukia' testimony ralating to the f72-73 bond icane, it
,

is clear to us and notwithstanding cur ruling, the City may
~

contest that at resne point 'during Appallate proceedings.

Because of that we wanted to make sure thac the18

parties are.awars, in the opinion of this Board, the issua

should -not become moot in terms of the collateral20

controversy bafore the Appeal Board on the attorney..

- ' 21

.. - situation.
22 i

,

I sce you nodding. Do ydh undcratand, Iu . Such:tann?

MR. BUCHMANN: You aro saying this panel does

;.

. 25 .
not believe that has become moot..

i

1
'

!
_

_m. e.L 4 g44.mna>-ui d"ef 9*p 1^ #P* M N # ' '
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n:m2 ; t' q CHAIRMAN RIGI2R: Obviously no can't control

- 2' ]
what tha partiss argue to the Appeal Board. Just boccuco

;-

{
we, have indicated wo wculd not receive that <avidenca, it_3

t'.

[~~
5

_4 would not' alter our opinics with respoct to itu relevanca

5 in taras of the collateral proceedings, particularly cince
.'

'

. e may.be -- we may not ba -- but it la poscible we wouldw6
'

_' 7; .be reversed.scmewhere-up along the lines.

8 MR.'BUCHMANN: We may take the position that

9- that nootnaas question is not open and that the question ic
,

10 i moot.

I
11 CHAI N RIGICR You may argus that, but I

12 wantad the position of this Ecard ca the record.

MR. REYNOLDS: Do You uant to hear tho -- all13

14 tha objections running right through?

'' "8*15

MR..REYNOLDS: Do you, on a document-by-document,16

basis, the objections that CEI might have and than all of the,g

g . other? Applicants, if it-happans to be that situation? Or

do you want to have CEI run through the documents with.g

: its' objections and then hava me go through the documents20

-with all of the other objections?
'

.

CHAIRMAN RIGLER: Yes.

MR. REYNOLDS: I asked an eithor/or and got a vas.

CHAIRMAN RIGLER: I thought I uas the cr.

'

+ ' - Namely, it would be nort helpful-if C3I gava ns a serial
25-

1

- |
1 |

'

1 ,

,~ -:-.- ..- - - -. - -- -

__=_ ~
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mm3' 1 - [ , listing of-all of its cbjections, and then the other Applicanto
i

'2 [ mado such additions ac it fcit are nceassary."-

d
'3-y MR. BUCBMANN: If your Honor please,'I havo no

. I

{ 4{ objection to City mehibit 1.
!

5 I With respect to Cit'/ Exhibit 2 which is a piece

'6 of.a deposition'of Mr. Hauser, I ack to reserve the right
.

*

7 when I have had an opportunity to -- Mr. Reynolds Ismirds

|c me in view of the ruling this morning, and of the redlining
~

9 .in this excerpt, I belicve that ruling should apply here

-jo as well and I object en the grounds that the subject"r.mtter

.i1 has been held not within the placdings, if that is the right

12 word, September 5, 1975 filing. I would have other

- ,
;3 | .obje d ens to it.-

..

34 In addition, of ccurso, I objact although'I

15 underatM Se Board Ms misd en 21s, to the receipt of

16 deposition evidence of.this cort in this fashicn, and I:

would also wish, if'my objection should be ovorruled, to lg a

-reserve the right to add to this oxhibit, City' Exhibit 2,4

f8
| t

other portions of Mr. Hauser's depositicn which I have not had |99

: a: chance to review at this timo, and uMoh *Ms erhihit,04 ,

l
i
'

21 1
shows to exceed 200 pa'?.es..

-I also would iriiz q.if my principio .

'".
|,

.

objaction is overruled, that the City to rec;uired to redline

complets: answers rather than execrpts frca ansvars.

.( = Finally-I un%c a Ncerr-Pennington objection to
i-

. n. _a...,._ . . _ _ . _ , - , - - .u - - -A- -- .a- --- - ->
,

Y
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F

l ii
' t

'

1j .this document on behalf of ths illuminating cc=pany.
L,-

p '2 CUAIPJIAN RIGLER: I thinic I am goin3 to change
1

34 my mind on the way we ha.indle the::o objectic=c. It may be
j)* '

{ 4 . easier for the Board to havo objections on a dccut:ent-by-
'

5~ docu:lient beeis.,

t
-

6;
,

11R. BUCEMANN: You can rulo en it by decument.
I

'

.

7 CHAIRMAN EGLER: I will take all of tho-
;.. .. .

r3 ij objections baforo we make any ruling,but I would like the

i .

.

9 other Applicant comments on a documant-hy-doctv.:icnt basia.
g.

'

'10 ji MR. BUC3MANN: I have exhausted my objections on
i

l that'.~ I uill not renrgue uhat I did this morning.11

12 MR. REYNOLDS: The other Applicants havo no

. 13; objecticn to City 'tdd. bit C-1.

p; And in additdon to the objections of CEI with
,

J

15 '! regard to City E:thibit b the other Applicants uc,uld :nako
!

th31r.continuinp objection. That :taana Applicants other;g ,

Ln |

ai than CzI.
.

;3[ MR. DUCEMMni: City Exhibit C-3, I object on

39 behalf of Illuminating company.
:

f. This. is .a doctment discussing ~ a specific incident~ 20 - -

, 2p of retail corpotition and the proffer was that this una
'

22 i : evidence that this was not nor::al cc:tpetition but a donire
,

23- to injurathe competiter.

24: The document dessnft comply with the proffor
s

4
733,- even"if it was otherwiso pertaining to a subject that was

. ;. .~~:a---- -- - - -- -
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: i

:
-

ms3 I| involved in ::his casa.

2 's,

i;. !G. REYNOLDS: The continuing objection on hchalf of.1
.

13I. 1

.

all Applicants other than CSI.
i(

# |; CHAIIDIAN RIGLER: I thinf the Dcard vill rule on\

'l
- 5 ; these objections as mada.

a
'l

6y The objection to City Exhibit 2 vill be custainod
:

7 !n! on the procedural basis.
h

Cf The objectica to City No. 3 is overrul::.d.

S! MR. RE'IdOLDS: While I hesitate to say it,
!,

IC ; Iir. Chairnan, an I correct in acsuming if you don't say
!

11[ otherwise,the continuing objection is ovarruled?
I
812 CHAIRIET ICGLER: That la cor cct.

13 ' 212. BUCHIfAliNa I hcVe no special C2I Objection to7
\

14 C-4 chich isn't a CHI doctrr. cst. Idthough I suppose I havo

15 .. a continuing objc-etion.
I!
il

15 h ME. REYliOLDS: I will make the continuin~g obje d:ica
l'
l

17 | on b2 half of all Applicants other thanchio Edison with |
-

8

is respect to C-4.'

19 CHAII2!AN RIGL2R: That is overruled. C-4 is

F.0 'adnitted.
.

21 (The documents heretofore scrked

( 22 Exhibits C-1, C-3 and C-4 for

23 identification, vers-received

24 in evidenco.)
|'

23 MR. BUCEMA!M: On C-5, I object, as the decreacnt

!

1

1

. - _ . . _ . _ _ _ _ _ _ _ . _ . . . . , _ . . . . .

.
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rm6 1 shows on its face it is prior to the cutoff dato in this

,' 2 case. IMd while it is profferred to chow that CEI was~

3 recognising the benefits of coordinatica and so en back in

j (' 4 May and June of 1965,I don't think that is pertinent to the
,

5 issues here.,

I

6 ML RE*RIOLDS : I will make the continning cbjectiod
,
.

~

on behalf of all Applicanta ether than CSI.7

CHAIIG*w RIGIIsR: The objection is s' stained onu8
i

the baais of timelinssa.g,

MR. BUCEMART: I cbject to City L:thibit 6 which10
,

shows on its face that it is dated Septcabar 30, 1954.
33

,

Sane objection as I nade to the inst one.12
I

MRE. REDICLDS: I would 2nho the continuing obj3ctitic
13-

(
*

on behalf of all Applicants other than CEI.
14

* " 0 * *E " 8
5

# ' " * *" *# ~

16

fixing preposal and is juct tho other hand trying to dog

the same thing.

CHAIEMAN RIGISR: The objection is overrulod.pg

* * * " * * * * *~

20
;

f- (The d6diraant horetofore marked
21,

Exhibit C-6 for identification,t

22
I was reesived in evidenco.)

23'

MR. BUCEM.UIM: I object to C-7. 1

24 |

i. One, it is plainly a pre-cutoff data, dated !,25
|
!

|

<

I>

. __ __ . . _ _ _ _
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i

m7 i il February 1965.
.!

2 Two, it la patently, in ny view, irrelevant. The
s

3 proffer on this was that this wac to deal with whether or
li

^

( 4 not the City of Cleveland Watar and Sawaga Utility m uld

i inctall its own electric generation.5
l

.

6 I suggest that that is irrelevant end I find

.

nothing on tne September 5, 1975 statement which prevokes7

a generation cables or possibilities of City of Clevelandi

9. sewags and water plants.

!
1. MR. RSTdOLDS: Continuing objection en behalf10
!.

g ] of all Applicants other than CEI.

1
MR. HJELMFELT: C-7 with other doct nonts on ai

12

* * * #" " E E " "13 1

( i

the poccibility of obtaining other generating reconrdes*

g

Ld is ing on at the same time that CEI in preventing tha15

a n ng an n nne n hod pdco-Mng16 .

|-
t and that is good cause to go beyond the cutoff date.

17|
!- MR. BUCHMATN: I don't know why the fact that13 i

things z.re contertporaneous is good cause for anything.g

; CHAIRMAN RIGLER: Morcover, as I raad it, all it,

to

. is la an analysis of Ohio constitutional provisions.

The objection is sustained.

MR. BUCIEGJZK: I object to C-8 which is a -- as

being prior to the cutoff date, and the proffer was that

( thin wculd show or tend to show the efforts by CEI to
.

i
| |r , .

[ , _ . _ _ . . . . _ _ ._..

.
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I

traa t [ eliminato price ccmpetition and I direct the panel's
il

^

2{{ attention to the portienc which hafe been redlined and other
t-

3( than the date which doesn't tend to show anything as far as
.

.

, p 4. | I am concerned. except that this is a prior document, the
| .-

- 3 ]' only redlining is the first paragraph en the first page.
t

'

6 I fail to con how thct conforms with the offer

7 gi of proof.
.

!
e . CHAIRMAN RIGLER: Ycs, of course, I see what

you are saying.9 ;

I
,

'

MR. HJEIM BLT: These documents don't always,10,

|
"

93 each ano taken by itself, prove a point.
-

i

12 CHAIRMAN RIGL2R: We nndorstand that, Mr. Hjelmfcit.

m er, ng a er 0.c pr ons and locMng at def3 r
il oTerg and the date, concidering all of those factors, we

~8 * "# "*15 I

* * " # U" U ** E#1G ;
~

|

17l tras that it would tend to chou efforts by C2I to prevent the
i

j City frc2 expanding or improve its ability to inprova

electric service.
10 i

l

-.o ;, we find that C-9 aimply, again, is a report: ,

with respect to the possibility of ensite generation by,1,

-.

the City Water Department. Again it is a subject uhich was

nct shown in the September 5, 1955 period.2a,
,

f MR. HJEIMELT: The document also refcra to

( . that thic onsite generation might be used for peaking

i I
> .

t

.

,w . __ .~m - - - -
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,

I

1 .!! purpoaec for the bane. fit of MELP.annS

D
nu HA. BUCD. ANN: It shows Mr. Iiowley's speculation^

( o
4

3j an to that point.
n
il

f' af I don't coa how that tends to prove that thers
il

*

5g were offorts by CEI to do anything whatcoever, nuch less
- b

<- | prev et this.,

!-

7 MR. PEYNOLDS: Continuing objection en behalf of
I'
i

g 1. all Applicanta other than CEI.i

H
*

g !? CHAIFu!Ali RIGL3R: Cbjections e.ro overruled.
I

Ue will receive C-9.73
!i

37] (The document horotofora
1

marked Exhibit C-9 for *

12

,0.j identification sias received in
3.

F' evidence.)g
,

t o. ? 142. BUCE70iN: I object to C-10 cn essentially
I

i the same basic.
to_ p

!!
u This is clearly the response to C-9 cndt_i e

y demonatrates -- again it is simply an analycis of Chio
1,0 o

i statutec. It wac offered to sho;7 continuing offerte by,oi ;

I CEI to prevent e::pansion or improvanont of the city light:
20 ,

'
nlant. It does not confor:n to that offer..

21 +

! fir. RE*INOLDS : Continuinc objection on bahalf
22 :

'

'

of all Applicants othe:- than CEI.
23 '

CHAIM901 RIGLER: Objection will be custained

('- 23 I
on the battia that the document does not support the offer

i

i

_ _ _ _ . _ _ _ _ _ _ _ . _ . . _ _ . _.
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,

!

I:c10 t af proof sufficiently.

2 MR. EUCIBIAlni: I object to C-11.

d
3q C-11 tras offered to shew that CEI relied on

f
.

- 4{ IRRII city of Cleveland outage rate es a celling teol. I

3 suppose that is the redlining on the first page. That guas
'

|
3- to retail conpatition which I believe is irrelevant harc,

?

7 j| at laast in that particular context, and cimilarly tha red-
.-

e
- lining on the fourth page again reintes to retail

!

I ccmcetitien.g
1
i

I find no connection in this accument betv2sn --;g j

i

n. .
drcwn between the dealings with the City by the Cee.pany1

;

1

12 and the fact that there una rettil competition.t

MR. REYNOT.DC: Continuing objecticn en hahalfp" e
,
t I

of all Applicants other than CEI.14 ; .

t-

to ! CHAIPRAN RIGI2.?.: The objections are overruled.
;

n

Io t We will cdmi' C-ll at this time.

'

(The docunant heretofore1,/ .

I

18 j usrhed Enhibit C-ll for
:

identification was receivedgg
l'

! in evidence.)oc '

l

MR. DUCHMA11M: C-12, I object on behalf of-

g

- the Illuminating Company.

'

The document was offered to shcw the effect of,

43
i

1

cutages on cenversions tied in with the effect of inability 1

24 I

I |
to obtain an interconnection.

'

(. 25
'

,

1

|

|
6

| |
|
1

m_. . . ~. ~ ~. .-.s...._ _ _ .
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.

r

Ianil All that this document shows in that there

2f( are convercions, a fact which I don't believe has over been
U

3 h denied. ''

( 4 CHArr e i RIGLER: Well, Mr. Hjelndelt is right
t-

- i uhon ha made his earlier statement that it takes a series
-

|
#

.

cf docum3nts sometimas linked up to establich a Foint.,

-
.

7
! MR. BUCIN4TN: I understand that, sir.,

|
'

6j I notice yesterday Mr. Hjelafolt wac most careful
!

9 '

on a ntnber of occasions to say this taken with othor

10 cvidance, or this togotiter trith other doccaents. He did

II |i not cay so with this one.
! \

f2 i C"uIRMM7 ICGLER: Th3 objectionc are ev.trruled
.I

13 f.nd C-12 will be admitted.-

k d
I4 MR. PSYNOLLS: Could I zneah my continuing objectiont

!5 h it. thera.
||

fIS CHAIRMAti RIGIER: Tha continuing cbjection is
;

17 |-ovarruled.
,

'! 8 | (The dccument heratofore
!

19 marked hhibit C-12 for
.

20 identification, was received

'

21 jj in evidence.)
0

22 | MR. BUCEM.VII: I object to C 13 which ia a

("
23 presentation or meno prepared for a prcspective individuni

'

24 =cnversion customer.

k u, There ic no shouing that the precentation tras,

i
,

p5 -

u

. _ , . -,- _ _m . . . _ _ _ . . , _ . _ . - . , . . . -
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Inual2 in fact made, or in fact given for the cuctener and for

all we know it was a purely internal " job.
,

3 Secondly, it does not -- it relates to a specific

4 retail custocar and I don't think that is relevant.within
. 5 the issues of this case.

6end 38

7

9
.

9

to

il

12

13,.
\

14,

15

15

17

13

19

25 ,

21 |

'
22

23

24

-|
' - 25

|

|
1

. - - . . . . , . - - - -, . . .. -
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~

1 CHAIM1AN RIGLER: The .Roard has indicated it is not

I
bwl S9 2

[ concarned with the ccaversion of a particular custcmer.
(

3 Nonethalens, for the limited puracco of

([' 4 demonstrating the typa of presentation raada, and the argumant

5 advanced -
.

..

6 MR. BUCEMANN: How can it demonstrate that uhan
.

you c.n't show that it was cada.7

3 CHAIM1AN RIGLER: It indicates these were argu;nenta

I

9' under censidoration by CSI,

to MR. DUCEiMIN: Under consideration by

it Mr. Each, S-e-c-h, of the industrial sales department. ' rte

12 don't know that -dtat thing uns deliverod.

13_ MR. HJEL?&EL"- A number of such docunents
(

'

I4 vers preparod and ware idantified in this proceeding.

15 I think it is douchtful that~CEI continually prepared ,

i
16 dccunents that were not used,

g7 MR. BUCIDGNN: I suggest that discovery in this

case ramals that studies of all sorts arc-18

ig . consistently made and presentations are not necescarily

20 cosununicated cutside.
!

CHAIM1AN RIGLER: This isn't c::actly a study.,| ;
21

18 a Prepared presentation,22
,

MR. BUCHMANN: If it is offered to show this23

y what we tell people, at least come uitness should get on or

(.
25 cmehow we shculd have evidence that this is uhat was told to

- -- ..
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bw2 the people. The City's case,except for expert uitnosses
3

is over.2
t'

"Y "# "
3 *

CHAIRLVI RIGLER: Looking down the line to-

4

* * ** ** *# * ##" Y ""5
.

'

#* * "#* * "" " " " "' *6
-

your argument that there is noevidence that CEI cctually . 'a7

presented this type of information to salos prospects8

isn't going to squara with vaht we know is going to appear

down the line.

MR. BUCH!'JURI: I don't mean to base it en the
11

fact that those things have been admitted into evidence

or not.
13

i
'- But, insofar as C-13 there is no evidence

14

that this went out to the Kindt -- K-i-n-d-t hyphen,

Collins.Ccmpany.

CHAIR &VT RIGLER: That goes to the weight of
17

it. At a minimum we could take this as argumant, which
18

,

Mr. Sech, in the industrial sales department was contemplating
,

making to a custcmer. j20
g

The objections aro overruled and we will
21

receiv'e it.
22 -

MR , REYNOLDS : I want to note the
23

continuing objection on behalf of al.' Applicants other than
24

( 25

. . . _ _ - _ . _ _ . . _ . . _ _ _. - _ _.
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bw3
1 (The document previously

2 marked Exhibit C-13 for
,

3 |i identification, was

{ received in evidence.)4

i

i

6| CHAIRMAN RIGLER: Mr. Frysiak points out that

7 page 68542 constitutes a signed lottar from th . Sech

8 to the cactomero

9 MR. BUCHMANN: Ycu are absolutely right and to the

10 extent I was suggesting there was no such cover letter hers,

11 I vithdre.v Enat argumant, I didn't seo that.

12 CHAIRMAN RIGLER: The continuing objection is

13 overruled.

(
14 MR. SMITH: I thought that was the basia for

15 iL

16 MR. BUCIUW7N: I missed the lcttor, Mr. Smith.,

17 I'n apciogizing.,

is MR. SMITH: Why would a signod lettor remain in the

I cc:tpany's files? I think his point may habe been well-takan.19

20 I don't think he should concede it that fast.,

'

21 MR. BUCHPXRI: I think Mr. Smith's point is

22 well-taken and I don't withdraw my objection,

23 MR. SMIT 3 I think you ara wrong for ot% r

24 reasons, but not on that,

k. 25 CHAIRMAN RIGLER: C-13 is admitted.

l

. . .- - - _ -
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bud 1 2iR. BUCEMANN: I cbjcct to C-14 on the sa:te

2, grouad. In this case there is no cover lotter. I have an'

s
I

3 I additional objection, which is that the offer or prcof

- 4 said that tais would demonstrata the injury to the City
(

, 3 frca being danied -- let me withdraw that. The ffer acid

5 this indicated that the interconnocclon which the
.

Faderal Powcr comticsica did order, did not give the municipal7

0 alectric light plan raliability and it was still mu.ble to
g

1a
9 ccapata.

I say that is barred as en argument to thalu .
i
e

it
City.

That whatavor the FPC ordered it ordered, andjn
4

! this iscue was litigated there.i3

('
g| The fact that th2 FPC -- thara is no cc=pulsica

1
for the FPC to give the City of Cleveland everything it-

IS

W"I8 *16

MR. REYMOLDS: Continuing cbjection on behalfg

of all J.pplicants othar than CSI.
18

CHAIRMAN RIGLER: The objections are overruled,gg

' and wa vill receive C-14 into evidenca.20

~ (The document previoncly..a

markod Exhibit C-14 forn'
b identification, was roccived in'

g

evidence.)g

MR. BUCHM: Based en Se effor of pm of dven-

2g

1.

__
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hr5
1 to this, I object on the same basis that I cbjected to C-13

. 2 and C-14, but not raising the collateral esteppel issua,
t.

3 beccuse the offer did not invche the FPC.

[~ 4 Here n3 have a covacr latter thz.t was not

5 signed.
.-

6 CHAIRMhli RIGLER: C-15?

7 MR. BUCHFRai: Yos.

g !& RE'niOLDG Continuing objection.

g CHAIR.'WI RIGLER: Objectienc cra ovorruled.

to h'e will admit C-15 into evidence.

g; (The document previously

12 marked Er.hibit C-15 for

13 identification, was

y recaived in evidence'.)

MR,, BUCHMANN: I object to C-16. The proffer15

was that this shawad the magnitudes of municipal and RSA los.d a16

in Ohio in 1971. I suppose it may or may not. I don'tp

know how accurate it is.18

I see the reference as to source. What relevancejg

does that have?20

MR REYNOLDS: I would, in addition to making- 21

the continuining objection, also object because I believeg

that this document is outside the scope of the City's caseg

and, indeed, it refers to a number of municipalities thatg

( ara outside the CAPCO area, and I don't think it is an
|

.- .- -. - - - ~ . -. -
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a.

exhaustive list and, therefore, it isn't even representative
1

bwG of - a f air representaticn of what the offer of proof
( 2|

indicates is representad hera.'

3
MR. HJ3IIIFELT The City will withdraw

.

C-16.
5

' MR. BUCHMAHII: I object to C-17.

G
' The offer of proof was that CEI was at.temtping

7
to attack the credibility of Mr. Hinchee with respac to

8
Inthe regard in which he was held by Director Kudr%is.

0
the first placa this is a nemo, accompanied by a draft. Thore

to is no indication that the le6tcr was cent, and if it was
11 sent, it would have been in the files of the City of
12 Cleveland. So if thoro is any inference in this ene, you

( ccn conclude that it was not.
14

Which I believe to be the fact. In any event,

15
I think it is irrelevant to anything that has been stated

16
in the Septerber 5 pleadings.

17
MR. REYMOLDSs Continuing objection.'

TO
CHAIRMAN RIGLER: I'm going to austain it on the

19
there is no showing that the letter was*ground that

20
sant.

.

'

21
MR. DUCIIMANN: C-18 13, in offact, an analycis

22
'

or proposed City ordinance 210<,-72, which was offered to
23 show that CEI was ''. decircus of prevrenting the nunicipal
24 selling bonds, an pret ofelectric light plant from i

25 its attempt to acquiro the municipal light plant. I maka

.

-,. . . .
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hv7 ,

1 .*

O.s
the same argtucant I mcde thic morning with respect to the

. -

' L|
'

4

("
il

tectimony of Mr. Kudukis, that this in not c subject

q ,

',
,

flagged in the City's pleadings. Even if that were not so,
p

d! the fact that tida Illurtinating Company han ,somacna to do''

-. .

. 5 |a|ane. lysis of the ordinance, it seems to ma, doesn't tend to
6 prove anything.

I
7

i MR. ICYNOLDS : Contir.uing objection.

3 CHAIRTFG RIGLER: The objection ic sustained.;

9 That is Mr. Buchmann's objections are sustainodo Nto
;

10
| yours, Mr. Reynolds.
I

IIN MR. BUCEM.Wil: C-19, was offared to shof that CEI
f

f2 had the %nculedge of the relaticnship betvean rhe reliability

!3 || fo service and conversiona. I suggest that this entire,

14]lnemo relates to retail competitica, which wo all know occurs
;S | becween the two parties and notes the fact that outagos

10 f generatia a lot of publicity. I don'' t see what conclusions

i
!? i can be drawn relative to that ccnclusion in this matter.

|
16 || MR. PEWOLUS: Continuing objection.

'l
i9 CHAIRIWi RIGL5R Both objections are overruled.

20 | We will receive C-19., -
-

;

21 ! (The decur.ent previously markadr
!

t
22 ; Exhibit C-19 for identification,

4

23 was receivod in evidence.)-
,

24 MR. RCWOLDS : There is no cbjection C-20

ij('
EC .l

CHAIRM% lu.GLER: C-20 is admittod.
-

e
'i
d
n
.i

. ...
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1bwe (The docu=.ent previously

2 marked Exhibit C-20 for

3 idsntification, was received

f 4 in evidence.)

5
,

MR. REYNOL~3: C-21, tha caly cbjection is a

6 continuing objection en behalf of all Applicants, other than

7 Daquesne Light Company.

O CHAlmGli RIG 70R: That Objectica is cvarruled

9 and C-21 is admitted.

10 (The dccument previcualy

11 inarked Bahibit C-21 for

12 identification, wt rocaived

13 in evidance.)
(

14 MR., REYNOLES: C-22, there is no objection.

15 CHAIEMAli RIGLER: C-22 is admitted.

:G (The deca.::ent previously

17 marked E:d ibit C-22 for

la identification was received
i

19 in avidenc2.)
.

20 MR REYMOLCS: C-23, there is the continuing

21 objection, with respect to all Applicants other than Ohio

22 Edison company.

23 THE CHAIMUdi: The continuing objection is

24 ove:Tuled. C-23 is acbittod.

k- 25

.- . .



.. - .. -.-.-.-.--....-...:--_-----.-.--.2 -.:

7540

ow9 .,

I (The documanteprevicucly

^ 2
( marked Exhibit C-23 for

3 identification, was recaived

( 4 in svidenca.)s

5 MR. REYNO1CS: C-24. Do you.know who
,

6 Harold and Ralph are? I think I do.

'

7 MR. HJEIJ1F3LT: I believe that is Ecrold Williams

8 and Ralph Bessa.

9 Does CSI agree?

10 MR. REYUoLrs: I didn't want any new characters!
.

11 in here at this Ir.te date.
.

12 MR. BUCHMANU: I don' t knc.1, not recognizing the

13 hhnduriting. I think that is right.
;

!d MR. REYNOLDS: Well, the continging c.:bjectica of
a

15 all Applicants, other than C3I.

16 j. CHAIR!GU RIGLER: Overruled, and we will

!7 receiv'e C-24

18 (The dccumant previously

19 marked 3::hibit C-24 for

20 identification, wcs received

-

21! in avidenca.)

27. MR. REYNOLDS: As to City Enhibit C-25 the
.

t
23 continuing objecticn with respect to all Applictmts, other

24 than CEI.

k- 25 CHAIRl!AN RICLER: Overruled. It vill be crbitted.

|

.. - . ._ -. _. -
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it

1 (The document, previoucly raarked
- ,.

( ; Exhibit C-25 for identification

3
was received in evidence.)

I''
4{ IIR. REYNOLDS: As to City Exhibit C-26,

l'

5 'I tho --- Mr. Hjelmfelt, do you knew Uhoce , writing this is.!.

1.4

6! 2% IIJ3IJiFELT: NO.
~

h.
' CHAIRMMI RIGLUR "vo of the pag 2= have tha.

.

O initinla 'LFaand the dato at the botton. .

t

9; MR. BUCIIMA!CT: Which pagas?
s

IO CHAIRMAli RIGLER: 6303 cnd 6804.

I1| 5% HJ3I.!&ELT: Those ars another document.
O FL BUCHMAUN: Uhat exhibit wora yct looking

13 ! at, Jf.r?

- ||
14d CHAIFJf7di RIGL3R: I was loc. king at 27.

I!15 it I had acno too far.
e

10 , FR PE71TOLDS: I don' t think that tha docm-nt

17 .: meets the offer of prooS in any event, and I vo'uld object
18 to its introduction on that ground.

,

'i
10 : The only place it is red-marked is at 63739.

I

20 The offer was that this document chcus or tends te show that
!

21 | !!r, Fleger was worried if a nuclear application was filed
1

6

22 , th it there would be come challe:rga to it, by the municipe.1itier .

! !

23 i And that this us a concarn of C'JCO. But
i

26 ! I 90inc cut this is a 1967 docun.ent, long before thra vac
i
I( :ni[ nny indication that ycu were going to have Section 105(e)
h
9

- - _ . . - - -- -

e --- e t*T-'
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.

bwl1 1 hearings befora this Commissicn.

- 2 I dcn't think that the red-lined portien begins
(

3 to meet t6e offer of pracf.,

4

EX9 5
*

.

6
.

e

7

c._

9

to

11

12

13

(

I4

15

16

17

18

19

'

20

21-

22

23

24

\ 25~

l
1

. _ , _ , _ ~ . . . . . . _ _ _ _ .
J

_ __
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(10 c: sal 1 CHAIE!AN RIGL3R: Tha objccticn is sustainsd.

2 MR. 33YNOLDS: C-27, the continuing cbjection en
,

3 behalf of all of the Applicants,. other than Ohio Edicon.

(~ 4 The came with C-23.

5 CHAIEIOR RIGLER: The continuing objecticas are
.

.

6 overruled and C-17 and C-28 will ha nf.nittOd.

'

(The docunsnts heretofore7

8 carhcd Enhibita C-27 cad C-23

9 for identificatica,1c 3
'

,

10 received in evidenca.) i

11 MR. RETHOLCS: c-29, the continuing objschien on

12 behalf of all Applicants othar than Duquesno Light cea,7:n7 |
!

13 CHAImiAN RIGLER: The centinuing objection ic j,

( i

ja overruled. {
!

C-29 10 cemitt:r.d.15

16 (The docuncat heretoforo

carkcd Exhibit C-29 for37

- / identificatica, t:ero reccirsd18

;g in evidence.)

Im. R3?NOLDS: As to C-30, the offer of proof
-

20

was that this docunent would go tcuard showing that the21-

riginal 1ccations in periods A and 3, capacit/ 211ccatiens22

'in peri ds A and B by the CAFCO companics were arbitr:ry.23

Then tha City has ctated as an effar of proof24

for its next dccuacnt, 1 , that thoco capacity allccations'

g

!,

. - . - - . . . .
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; [ were the result of negotiations and in 44 it also, inIcn2
1. .

2 !! c nnaction + tith that docacnt acid that thsco allecatienc,,

i h. . . p

3 d. tE2 origincJ. allocations were tha result of negotiatienc in
.
.

4 Its offer of proof.e
( !:

i

~ .d- In document S0 the City cores in and stntase
. ,

6 tha.t it intends to prove that the original allocationn
t

7[ v(re the result of judgments that uore made. i

'

.

.g, It seems to mo there is a clear incenciatency

g !| in tarms of what the City intends to prove with respect

:Oj to thu allecations. I den't see anything in docurant 314

i

gi tint vould -- in docusent C-30 to start with that one a.t
:

1 thic tice which vould giva any cuggnation that these2
.

4
13 h alloc:tiens were mado en nr. cribtrar'r basis.

( \$
j

I ;

4 t;e CEAI2!iM1 RIGLER: Sow about the lint the.t says
'

1

I's

,, y tha nliccation in periods A and E v an rather arbitr r/? |-i.
14 ,

0' **''
16

:(

{j I gue=a tho prob 1cm I am haring in that if tha *

i

, a !'L Oity's intention is to uso the word " arbitrary," arbitremy. p

after negotiations and careful judgnents made, then I *

would have no problem than with all of the dccunanta cening-

e.0
,

in with that effer.

Tf na are going to piny gemos with the verd,,

c2 !
1( ' arbitrary," it t. teems to me that cusht to be clarified in,

.c3
i

the offer for these documents er thic decwcent.

( CHAIR!3.AH KIGLER: Any other objection?

!

1

N

-. - -- --. -

4
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0 14R. R2EiOLDS: The centinuing. objection on behalf !ING 1 ;l
i

it i

. 2i of cil of tha Applicaata othar than Colodo Edicos Company. i
:s i.

.

.g
.

i
3 CHAIFlmi RIGLER: I don't cea any inconciatancy

;
:

I('' 4f in the offers.
:

5[ The objection is overrul d. j
.- 1 :

,,

,3 ; C-30 is admitted.
,

'

(O.c docuncnt heretofere '
7 ;;

t

3 carked E:chibit C-30 for

9 identification, uas raccivcd

to 1A SVid33CO-) |

I
MR. RSE! OLDS: 31, the continuing chjcction, jg3

,

i
CHAIEMA4 RIGLER: Overruled.

}12
!

13 j C-31 is cdmitted. :
, ,

1i-

,.| MR. RMINCLDS: L'o hatter sat on the rocc:d who
m i

|

15 |. it is on behalf of. It vould be on behalf of all
i

.,+ y Applicants other than D:;ucens Light Company. Eare .2a cff.rr j. ,

I |
. was that this is to show that the allecation vra mada r.c -

i7

a result of negotiations.g

(The dccccent horctoferag ,

1
- ncrhad .drhibit C-31 forg

identification, was recaived
,1c

in evidence.),,,

&

I MRi RSEIOLDS: C-33, I uculd object to this'

document coming into evidence.

( It is a proposed press roloaca, bt us havo no*

!

il

. - - . _ _ .
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1 h irdication whether it was or una not in fact relenced, and2rt i
c.

li -
-

2h 'cused on the Cit'/'s cas2, as we now ceo it developing,
s. ..

.#

3! tl. era is no indicatica thnt the City intendo to offer any
b

('~ 4y'l eridence ac tc whether it was or was not rulcased.
#
:

- s ,l ccrtainly uith tha unrkingc on it, it decc coem,

i.

6 h) to me to raics zaricus quaction as to whohtar it vac a
.

. ge

7 '' rclecas that did go cut.

1
g j CimIFJ4AN RIGLER: I would agree that it appenra

9 stct certainly C-32 as writtan, was not roleacca. Ioucver,
,

x! I essume that its purpcac gocc more to describing tha
d
I

a -] ccIpany's, i.e. Toledo 3dicon's concept of the Ucrhingc of

4 p, the OAPCO.arrangenent.
:

el: Is that corrsct?( ~ ?.>

.1 !G. HJELM72LT: That is correct..
,

|
'

Mn. RDriOLDS: I would make the centinuing ebiectio:..

t) +
*~

ic n behalf of all of tha cenpanies other thcn Tolef.c raison,

,
-

in addition to the othcr objecticn.
el

)

is l{ MM E. I Mic if we ecuM place f
}} I

4

g q tMight on the other Oc=pcnV a' agreament with' ti e concept
i

.,I- net forth by Toledo Edison's public relations department, .:-
,_3 ,

,

!

! agree with you.
d.a ,i

i

g i Subject to that cavaat we will adnit C-32.
, ,-

$

23 ,!
a

)

*4 !e

t'

- F5
,

i

_ _ _ , _ _ ..-. _ . . _ . . _ _ . _ - . ~ ~ . .
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mm5 1 (The decunent herefore !,

: 1

i2 marked E:dtihit C-32 for'
,

'

i
3 idtntification, wec receival |

t

('~ 4 in evidence.)
1

5 MR. REYNOLDS: C-3 3, tho -- i
J

.

f

6 CHAIR'IAIT RIGER: I apprGciate the point thIt tha |
- |

~

other Applicants' precs departments any have stn':cd it i7

8 differently.

9 MR. RE MOLDS: Or not statzd it ct all, or it

10 EAY ROVGr hCVS bGen IC1G2ced by Toledo E5iCcD. Ud thOreforS

11 never stated by anybody. That is the basic for it.

12 C-33, ths contd.nuing cbjaction on bohalf cf cil

. 13 Applicants other than Ducccana Light C.=pany.

14 NN EGER: Ovc a lad.

We tiill admit C-33.-

10

16 Y'lU OCC M UD U C D'000E0

marked E du. bit C-33 :for97
i
'

18 identificat on, vac raccived

in eVidenca.)gg

MR. RSWOLDS: C-34, the continuing obje.ccic ca-

20

'
- 2i behsif of all of the Applicants cther then Toledo Edicon

Company. And I would also object to the introduction of3
.

this document on tha bacia of the offe; as statad v.Sichg.

indicates that thic document is being off.2r:d to denonctrateg

( that Pitcairn's requesta for :2enhorchip were diacr.cacd, anfg

..-.-
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cm0 ; also that the response of CMCO to that rar;uont Uco on a

.i joint bacis. !
^

(_. -
i

|I hava scen no evidenco einer intrcdeced or
'

3

f' propocad to be intr:duced by no Cits/ or any cther ped.icz4

in this procseding thstrould suppokt the inferenco if there5
.

is cae, that at the cectiny of Deccmher 11,19C7, ateng the6
.

drafting reprosentativas of ths CaPCO companics, timro tras7 ,

any discussion tehntsoever of tim Pitc2 m lesters of Eovcber4
8

20, '67, or of Docenber 5, 'G7.g

w u d m hd e.: Ecrd h %c E dor M, M '

10

lotter was a letter of Pitcairn to Du:messa Light
,1.

discussing the mattar of wholeccio po-;cr, and thct alona.
12

I don't tl h that this document supports the offer cf. g

proof as ctated.

CHAIRMMI RIGLER: Do you cgrzo vith the

character of the content of the Ucvc=bor 20 lottar'. |
16 i

Mr. 3dd.nfelt?

MR. LTUIFELT: I don't have a Noveler 20 lotter
18

hero. But the December 5 letters, which were int:c6.uced

were clearly requests by the solicitor of th3 Ucrcugh of

Pitcairn to join CAPCO.

I would agree that +h4 a particular Docuar :t C-34

dcas not, by iteolf, chow a jcint respones. It dcsa chen

a joint diccussion, which coupled with the other evidenco
24

( of the rospcases that vore made, I thinh can do2cuatrata
25

.

. - . ,, - . . . . . . . _ . . .
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||
m.a7 1 thay wara opposed to coordination.

*$5 CFA!!UGN RIGL2R: The cbjection gees to itcight.
|

3!|! The chjection ic ovorruled, and to will rei:ai/c
p
.<-( ' 4i

,

C-34.
.

3 (The decmta.t heretoforo
.

!

G. marked Exhibit C-34 for
. t

'

7 .. identificction, uns .: cocived
.I

a- in evidenco.)

9 ttR. Psn!OLOS: C-35 -- I will ni:o tho continuingL

to objecticn on 1>2 half of all of the Applicants, other than
'

cnd 10 11 Ohio 2d3 son.
atar$: 11 !

CTIAIRTWI EIGLER: Tho continuing cbjectic' 10
g, j|-

f3 werruled.
7
s

!14 Ue will roccivo C-35 into a'/idenco.

3g , (The document heretofero
|

*

6

m.rhed E:thibit C-35 for
IG|i
j ., I identificatien, wac receivM

i

in w dance.)|8 |
MR. P2YNOLDS: C-36, tharc is the centinuing39

20 objection on behalf of all of tha Applicante other tir.n

Duquesne Light Compeny.
21 {

.

CIIAIIC4AN RIGLSR: The continuingebjection is22
|-(
| overruled.3
!-
I C-36 is ad:nitted.c,,

.

.:.o
.

1

69

- . . . , - - . . -

_.-.- -a



.. _ . . . - _ _ - . . _ _ _ _ _ .-. __ _ - - - ~ _ - - - - - - - ~ - - - -

r
-

.

l
r -

7550 |

N
a

rnG . i.o (The document herttoferc*

O
;

P mar %sd Exhibit C-36 fer- 2
(-

t

3 h. identification,i.cp.,receivad ' |
.

(~ '4 }tj in evidcaca.).
s

si

3{ HR. REINGLDS: C-37, the continuing objecticn en
4 . h

t-

6 | bit.alf of all Applicants other than Toledo 2diron Company.
,

.

. .

CHAIREN RIGL2R: The continuing chjectica is7 "b;
-

8f crorruled and we will receive C-37 into c.vid:nce.

9 (Tho docu.mont herotofore
!
I

.g [ narked 2:hibit C-37 for
I.

! identification,5;ac recaived.
* e

t

7, ' in evidanco.)
6
.

MR. P2YNOLDS: C-32, I have no ob-joccion.3,

'

CEAIEEN RICL3R: C-38 la aQuitted.; y

g} (The document horctofora
.

.
4

i marked Exhibit C-2G Srto - .

17 1:
identificction, was racci,od

6

!
1

18 I in evidence.)
i

e - t F.R. R3YNOLDS: C-39, I have no objectica.
t .3 |

,

CHAIFJIAN RIGLER: C-39 is c sitted.,so
i

, (The dccuzunt heretofere
i - 41

,

.-
L
'

,. -

marked 2chbit C-39 fori
.

I identification, W.s receivcd-

,,

in evidenca.),

t MR. REYNOLDS: C-40,-again I hcve no objection.
_a

,

!

_ . _ _ . . . . _ - _

w - --w we q w ~
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l'
,

an9
CHAIMD.N. RIGLER: C-40 is admitted..

j\ A'

( de

; (Tho docunent heretoforo
i -

3
-

1 mcrhed Enhibit C-40 for
i 4,i ,

; identification, vac received I
i

5 [,- in evidonoc.).

6 U
MR. RCn!CLDS: C-41, I will havoa cenbinuiag

*
-
#

! objecticn on hohalf of all Applicanto other than Toledo,
'

t ,

8h s

; Zilsan Cc:npany.
,

e i
"! CHAIlufAN RIGLER: The continuing cbjection is

t

10 j' overruled and C-41 is a&aitted..

i
I3- |,1

H (The doct=cnt heretofcro
1

12 i
: merhed 2:d11 bit C-41 fora ,

,

13 i I( identification, was received I

* /' ,|'

! in evidenco.)
15 '. MR. REYNOLDS: C-42, the continuing cbjccrica i

16 1

en bcthalf of cil ocupanics other than Tolcde Edison.,

I'
I

.

17 .
CHAIR!aN RIGLF.R: Overruled. I

IB '! k
!

'

C-42 is admitted.
t

39
(The document harctcfcre

'

20
marked 2nhibit C-43 for

'

idantification, van receivedJ

m
-

in evidenes.)
23 MR. PIYNOLDS: Ac to C *3, the continuing objection
24 on behalf of all ccmpanies other than the Tclado Ediecn

jt . ' .

25 [ Company.
.

,

' .
1

j

l.

..
.

%- - :-- - v-
- e -
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tan 10 1 CHAIm1AN RIGI3R Overrulod.

2 C-?3 is admitted.

3 Mhs decur:34 harct0foro '

l

4 marked 2::hibit C-45 for

5 ide.ntificaticn, nas recalved I
I.

6 in ovidenec.)

7 MR. RE'mOISS: C-44, the ccotinuing cbjecticn on

8 behalf of all ccmprnics other thea Ohio 2Siten. |
CHAIP2AN RIGIan: Aren't tha.:e in tha r.ature ofg,

i

minutes of a mcoting en bobslf of cil CroCO cc: yr.ic3710

MR. REYNOLCS: I gucos that that tculd ha ono3;

1
characterization. i,!2

i

They aro, as I undcratand it, a nurser 7 or a
13 ,

C~ !
reiteration of notes taken by Mr. Lyn Firestona during the '

34
:

e urse of a meeting he attended which wre than circulated
15

internally only to other peopla at Ohio Edison. !
16

And I don't have any indication that he docum:-nt
17 i

!

ever left Ohio Edicon's offices or ware ccen by anybody
3g

other than Ohio Edison persors.cl or recotu'. ting anythin;,g

other than Mr. Firestone's perconal accorat of idaat he ..

20 |

understood to havegono en at that asching.
21-

|
CHAIRMAN RIGLER: The cover 'e.cG2 doe.3 have the '

22

handwritten notation, " File CJSCO Minutos."g

MR. REYNOLDS: I don't knew 1/hcro that carce frca.

( CHAIM!AN RIGI3R: Okay. The obje:hion is ovarrulad.,

- --- . ,-- - . . ~ a-



.
.. . . _ - . - .

- -

.

7553

2 111 and we will roccive 44.

^ I

( '- 2 '

(The docur:nt hm:ctofcre1

3 marked D:hibit C-44 for

i 4 identific .tica, tics received

5 in avidenca.)
i
!

6 MR. HJEIJ2ELT: That notation vac cn the
I

l
7 document when we get it. !

l

3| MR. REYNOLD5: I hava no prchlcu in claracteriting

9 it as Mr. Firectone's personal ninutas.

10 HR. HJEI! FELT: I u>uld cny on the record with

11 respect to C-44, it is not in the for:nt of tha other fincl

12 CAPCO minutes that uo found in the filac,

13 MR. R3YNOLDS: As C-45, for c::anple?

;4 MR. HJEDTELT: Yac. i
s

I

;3 MR. R3YNOLDS: I!o objection to C-45. I

;6 CHAIDIAM RIGL2R: C-<25 is cimitted.
,
i
'

17 (Thu doccmont horatofera

;g mar!:cd R:thibit C-45 fcr

;g identification, van received

in evidenco.)~

20 t

21 MR. REYNOLDS: lio objection cc to C-46,.

22 CHAIR *G I RIGLER: C-46 is cdnitted.
i

24

25

_ . , . . _ . , _ _ _ . _ . . . _ _ - - -
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:

xm12 1 (The docunicult heretofero
14

2y marksd D:hibit C-66 for

; ,, idenbificatio.1, tico.receivsdi

!!

4 I in cvid::2 cc.I,

1 i

5 MR. P3YKOLDS: C-47, I have ccntinuing ohj..ction,

> .

G[ on behalf of all of the Appliennta ether chca Cuctuerno
i.

7j Light Cccpany.
i

| CHAIR'4AN RIGL2n Ovarruled.G .

j, .

'g' C-47 is t.dmitted.
.

F
ti (The dectr.icnu narotefor:i. 1 s. n
O
I carksd Dchibit C-47 fors 1, .

I
l

12 j. iden::ificaticn, was recaind
i,

ond #11 in evidence.).

( |
eure 0!.2 IIn. nzrsoLDs: C-48, I hcvc the cc tinuing objectici

-

g
1

on behalf of all the cc 1panies othar than Lucincenc Light1., ,, ,
i,

16 .(4 Ccmpany.!

i

! CHAIRMAN RIGLER: Overrulod.
17 *;-

"
C-48 is admitted,

8 ',i

I| (7he document heretofore;g
'

marhad C:hibit C-40 forg

i identification,tras roccived.g

|
'

in evidence.)y .,
- t,

j !!R..REYN0LDS: C-49, again the ccatinuing objectionm,
,

i en behcif of all companica other than Du:;ucena Light
2n, .

I

( -d Comcany.
25 1, -

!

|
th

||

_ _ _ _ _ . _ . . _ _ - . . ~ _ _ . . _ _ - - _ - _ _ - _ _ . -- -_ .
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N

:2c15 I!! C'IAI%GN RIGLER: Ovorruled.||
, ri'

( 4: c-49 is afmitted.

II 12
,i- (Cho decunent horatefore 1i;
l

( 4 ..
marked 2M2ibit C49 for

;4
i,

i
6n

-
identification, was rocoived.

6 in ovidence.).

I M2. REn; OLDS: C-50, therc :*.c a ccatinuing

S
. objcction on behalf cf all cc:".panica other than 01110 Edicer..

0|i CIIAIR:LTi RIGL32: Overruled.
I

.0 ' c-50 is admitt:Id.
V

*'
(!&c doctreont herotchra j

?2
!! v.arhed Biibit C -50 fo::3 ..

i

13 i '

(
> '

n identification, '::r.c roccind i
t,

14 j in ovidenco.)
.'

t

15 j MR. REYNCLDS: I will object to City D hibit C-51

16 .:s failing to :ccat tho offer of proof shich it is intende'.
,

q i

17 j te ruct. I

'

10 , ', The city has ctated that this doce. tant ic to b.a

ID ..-| ac'Jaihted to demonstrato that the CAPCO cca: panics ag:Ltd
.

20 that Itunicipalities cheuld not be admitted to CMOD
-

T:1 ,t ner.berchip and the only redlined portien of the d.ccmont in
1

: 2C273 and that portien cartainly does nct gio any weight/

k 1

|vhatacevertotheefferof. proof.23

;M } CHAITJIAM RIGL3R: You may argue woight. I
t

. .

ns ; Roraver, the objection is overruled.
i
t
s

6

l'
.i

-. .-. .~.. .-

4 -
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1

'

Wa vill admit C-51.'i{*1.*A -

..
2i (The accunant hcrc:tofera

61 =

| markstd Exhibit C-52. fe.r3

1 : !
'

( : identificati.:n was :.eceived
..

5 in evidence.).,

.- ;

!!II . REniOLDS: My argonant wcs it didn't givo6 !,
.

6
*

/ '3 my .ieight uha.tccever to it. This is totally i:: relevant
,

I
e j! to that issua.

!

9; C3 AID:iAN RIGLEn: Yes, and tre disagrea.

.0 MR. P3niCLDS: I also nahe the ccatinuing

n, objectice on behalf of all of the Applicanta othc: than
..

1

3 i Onquenne Lignt Ccmpcny.
i'
*

CM.IPlGN DIGLER: Ovarruled.a
,. .a

\ }
N. , C-51 is admitted.

.

i.
.

p~ :] MR P2'EOLDS: C-52, the centinuing objection on
I,

i |p. D.l behalf of all of the Applicants other than Duqueena Light
i

,

tt
b Cenpany..

8/. j!
~

l'J CHAIPI!Ali RIGLER: Overruled,. , .

sc ,

'

C-52 is atlmitted., e.>.

(The document heretofcro,'.O
)
i

,, .. marhza E,chibit C.-52 fc:
.;. .

I

! identification, was raceived<,..

:|tt

3 k in evidence.)'

.

!

.} MR. RDYNOLDS: c-53, came continuing cbjection,y
s.7 .I

Il
,

1; on Mhalf of all Applicants other than Duquecno Light C=2 pan'/., , ,
. . . .

,
'

l

1

.,i
|

..

|

.,_ . _ _ . =_ - _ . . -__ _ .
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I
.

nm1.5 1 ',
h

CHAIR?.All RIGLTA: Overulod.
2, C-53 is admiticI.,

!!

3 L'
,

t(Thu docue.cnt hzretofora
i.

.
,

, .
~,

( 4: me.rked D:hibit C -52 for-

o

, 5g identifier. tion, var reacived
,

iG in avidence.) 1

,

7! 312. REYllCLDS : C-54, the centi.Tainy objection en I

1

h
8 j'- behalf of all of the Applicanta othne thcn Ohio *Mison.

.

9 CHAIPMAN RIGLER: Cuer rulcd.

10 C-54 13 cdmitte$..

,

!
11 (The document heretofora:

I

12 !
a merhed E:hibit C 31 for
l

{ 13 identification, v:n received
i

; t.g jt in evidence.)
i

15| MR. R3rNOLDS: C-SS, a centinuing objection on:

bohalf of all of the applicants other than the Clovaland16

H Elactric Illuminating Ccapeny.37
,

18 CHAIRMAll RIGIER: Ovarruled.

19 i C-55 is admitted.
.

10 (The doctn=snt harchcforo
5

gg narkcd E::hibi': C-S3 for

22 idcntification,e.as roccived1
t

23 in avidenes.)
3,) MR. BUCH:GNN: If your Honor plcaco, on behalf

( of CSI, I object to C-55. The offer of proof i;ns that ne vero, , .o

,-

$

_ _ _ _ .- .. . . - . . - - -

- m



_ _ . - _ . . _ . _ _ _ . _ . _ . _ _ _ _ . __ . _ . - . _ _ . . .

7550.

!-

i.

etc1E 1' desirono of c. voiding FPC regulation.
:

^ 2| Maybe v3 waro cna m2.yba 'to tea.'en''a htst Ma* o
.

i

3 is nothing illsgal about trying to avoid regulation,nor1

i

( 4; dcas it show ar', thing anticcupctitive.

I
3; CHAIRemN RIGLCR: While this relatas dircctly back

.- i

S: to argument that Applicants have raiced tiith rzapcet to

7 tthother their of fers of service, coupled with the' presor.cc

g of regulation procents a cituation inconniatar.t and the
,

9' objection is overruled.

Im. RU'McLDS: C-56, this doctuent ic already in10 ,
i
1

I ovidence as Department of i undice E :hibit 257.-

,1s
1

g' The narking of the dccumnt precipitat:d die
i
!

i dircuccion yesterday with re;;rd to ci ultanccus offer cff3
(.

g4 g prcof, or subcoquent offers of prcof.
- 14.

n a a read',' in and I muld e,Moct to
15

t

to. ' at this time the City offering an n'.tarnativa er
I

j different effer of proof with recrect to thin docnent.

i
i Im. HJSEGELT: I cco no reacon to hu.vc thu,g
:

l. same document in twice, but I would like my offer :1
,9 '1

Prcef to be applied to 257.;

20

CUAIIDIAN RIGLER: Ecw doca vcur ofic difder fromg,

ths Department of Justico; prior offar?
,22

MR. HJ2DTELT: Tha documcat appearc ---

CHAIIP1AN RIGLER: Wc will defar ruling- en C-56 at
24 ]

25.|
( this time.

L
'

i.

_ _._ . _- .
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mal 7 1
MR. RIESER: Mr. ChaiInan, it ud.pht h2_n tha

! parties to know that DJ-257 was introdued en Fah usry 17.

3
That shculd make it easier to 1cce.to.

4
MR. MELVIN B2RG2R: Thank ycu.

t

-
5 1

MR. REYNOLDS: C-57, ccentinuing objectica en '

6
behalf of all the Applicants other thnn :-ha rc:rcarne Light i

!

f
7 Company.

0 CEAIR:@5 RIGLER: Th2 centin':ing cbjection ic

9 overruled.

10 He will admit C-57.

II (The domrnent htratefore

12 marksd 2:hi.'ait C-57 for

13(- identificccion, u:.s r:ccived

14 in evidenco.)
15 MR. REYNOLDS: I i;onid cbject to C 53 r.0 nct !,

i
16 being supportive in any way of tha o*fer of prco.2, .rh'.ch !

17 was that this document -- and in fact it is tha -- 7.

|18 guess the three lines on the first page that tre redline.d, i

10 are introduced to show a ccncern by CMCO e::ccutivos dict
.

20 the City will attempt - that the transcript la not
.

21 quite clear.

22 The offer ic that tha documc.ng chewc that CMCO
'

23 executives were concernad that under their one proposed

24 allocation method it would be beneficial to tho =c:icipal I

25 system and that' 6;ould be no gcod.

|

. . . . -. .
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1
I cuhait in the first picco that to the extent

there is anything in the redlined portien that might hcgin

3 '

to cuggest tha.6, I suspset that the City is ralving on
r #(. the phrase, or phrases that follcw tha nnae of 2::thur,

5
, which would indicato thct if that were a concern expre.as:d

6 !there, it was a concern of his alone and not a concern of 1

7 the CAPCO czecutives.
8

I would further cuhmit that if y:u ver.d the portion

9 that is redlined, it is hardly cusceptibio to a rer. ding that

to it indicatos any concern on a part of that individual that

11 the admission of a municipality under,a propeced nethed
12 would be undesirable. At least I don't coa it as I

- 13 understand the reading thero. -

14 I don't kncu of any!decumentation or toStimony
i15 in the City's cace that could go to further clrarify this in *

16 any way.

17 It sea:13 to'to it totally misses the offar of

18 proof.

end $12 10

* 20

21.

22

1
23 '

24

( -

as
..

*

.,. . . -- __,_.. ..... _.4 ,. . . . , _ . . _ . . . - , . ..
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g CHAIRMAN RIGLER: I think y0ur argir: tent gcas to

913 2 voight,

bwl The cbjection is ove.rraled. iic will receive 5S.3

(~ 4 p.a document praviously narked

5 Exhibit C-5S for identificction,
*

.

6 was received in evidance.)
'

MRo ItEYNOLDS : Let me also 12cke the continuing7

bjection, not with a wholo lot of hepa, but on bahalf of8

all of the Applicants, other than Chio Edicen C mpany.9

CHAIRMAN RIGISRs Your dacpair was justified.10

The continuing objection is over: aled,
,li

MR. REYNOLD3: I have no objection to Cityg

mchibit C-59.
(

CHAIRMAN RIGLER: C-59 is udnitted.,4
.

(The document previously marked

2:dlibit C-59 for identific ticc,,G

was roceivcd in etridenco )o

MR. R3YNOLDS: ilith respect to City Enhib:it
18 *

C-60 - with respect to C-60 I would object to thog

introduction of thi3 on thG haSis of the offar of prcof.-

The offer of proof says that it is a docu: rant that
,

demonstratos joint action by the conpaniec regarding a proposal

of CEI to the City of Cleveland. It dcco not say that it is

joint action in restraint of trade which I think is curtainly -. -

,4s.

( uould be neesssary, if wo are going to conaidar it at all

.- _ . . _ . . . _ . -
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bw2 relevant. I would sucpoct tha- ~the City carefC.ly noinc

( saying that since this is on its face, and alt:c I can
;

3 t

bo the fact p- t of a nagotiatica,12 you ir.eprosant it tt, a

{ 4
will, or discussicn with the City of Cicveland cad CSI that

was directly related to the nattsrc infolv6d in thic nuit !.

6

.

and an effort to resolvo those nattars without beco aing

embroiled in the kind of hearing wa are new into. '
-

8
I .would cbject to it as heing wholly ir.wlevant

. ..
.-

9' -

to'the'' issues.
10

If it is baing introd scad:to chc joint actica

11 and that alens I don't coo how thr.t is a nattor i:2 csntroversy
12

or relevant to a mattor in ccatrovarsy hara.
- 13

(. -
CHAIRMAN RIGIER: Mr. Hjelnfolt? j

14
MR. HJCIJEELTz *dhat is being talked about hora,

15 as I understand it, is a propcsal with recpoet to what offer
M CEI might make in reapenso to the City's re.cuusts to ha
17 adnitted to CAPCO or participate in nuclocr unitc.
IO

It seems quite cicar f..cm the document insat the

* 19
response chat was developsd was cloar, . meaning appre~;ntly

20 approsed by tho other CAPCO :7mtbe;;s.

21 The effect would seem to me of a jo.*.utly
22 fomulated responga and joint responce.
23 --

MR. REYNOLDS:' I'm not danying that. It das

24 in the context of the Departmant of Justica's engoing '

t < ,

l t'
25 - antitrust investigaticn that was related to tho advice latters;

,

I'

,m--a ..mme a 6 4 m ** "
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of the Department of Justica in thia prococding. Nocescarily,bw3 7

it had to ha cleared in the.t cantext and discussed in that2

conto::t uith the Applicants to those licenaca. Ucpacially,
3 .

when che r,opartnant of Just!ec was clao involved in thecoa

discussicas at that tima,
5

.

c11AIRFJJ1 RIGLER: I can go alcng with fou part-
g

' way, IE. Paynolds. It noens to m wh3rc fiva Appliccata
7

are presenting a joint proposcl, they neconscrily muutg

discuss the implicatimus of tlat propo3c1 a=0ng the:ncolvac.,
g

In respone an cipated pmcMaga to uM day m
to

joint applicant, that uould requiro joint concultatica.,g

The~ problem is if in the contoxt of formulat2.nq this jcint

respence, you also min in ulcranto of ithe prepocal that would
,- 13 ;
t' be bayend the agency supervision or paripheral to it

or collateral to it, then you got into a nixed
15 - ,

question as to how you scparato cut part of tha re ponce that '
t o,

, deals purely with the government action and tha pri. rate
17 t

part of the response. .

I think maybe va vill think sbout that over

tho #Ja hour and como back in 50 minutaa.

Do you want to cca:nanti!
,

MR, REYUCLDG: I tronld li%c to requent if that,
22

/

indeed, is where na ara going with this decunent, that the

City be required to crnend ita offer of precf to advice'

4

( theBoardcndApplicantsthNt that is, indcod, whora the

,

i

e e e

e e,o.s--.-a , omne& m4- m- -me..- - - , - e- ~
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bw4
1 City intends to go with this, and who.t decumentary

2 avidence or additional tastimorici evidenca no can anticipato |

3 seaing to support that offer. ,

( 4 I do not think thoro is anythin in the Cit Pc

5 document or the uitnosses' testinoay oc far that vould 'cagin

'

6 to suppcrt what tho Chairm m is suggosting.
.

That is not part of the City'a cacs, and I don't7

8 think it is part of what tha City has allopd in uha Septenbar
.

9 5 filing.

10 CHAIR?J3 ICGLS2: The City is alleging that

11 offera which CAPCO corapanies havo made, eithor fer cccasc

12 to nuclear units or to provida ctbor servicca uhich hava

been included under the phrasor,'" regional pcuer e::chuga13
7

14 market'' are insufficient or are defactivo and if $hnir

15 Purpose 'is to maintain a situation inconsisten with the

16 antitrust laws to the maximum extent possibla, ;
_

They are crguing, that the Applic:uts concidar
17

how far they are willing to <Jo and hcw nuch they arc etill18 e

willing to withhold that that bears en the qucation Of19

20 maintenance of the nituation.

21 Even though I agree with you that part of thia-

22 respenso may be necessary or desirabla in the centant

of agency action, nonethelena you have to w igh tin cthar23

24 Part of it. It iu a ocnplex problom and thct in ':hy I

i smuld like to think about it ovar the lunch her,
25

.

- - . . e ,n,-
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,i UTac2cupon, at 1:15 p. n. , the Maring vna
|

-:
u ..''v. ra:eac'ad, to ha reccavened e.t 2205 p.n., this :3cne da'f.)''

,,
.. j
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14 i

i
E.hKl i

IWT3PECMT SEOSION
'fI

(2:10 p.n.)

MR. HJZL? CELT: I am satiufled that the offer

of proof that the Espar nsnt of Jurtica rade. on 'M7 uns

simil.ir to the one I mada for C-55 cnd I withdrcu C-5G.
5 ,

.

MS. UEAU: Mr. Ch irnan, could you possibly |

clarify or elaborate on the statenenta you made thia

morning concorning the Depe.rtr.ont'c and Staff's ?.nd city's

com.snts to be na6e on :nthors rolating to :.oint octi ?n
'

9

ar.d cc,nspiracy; w ara unclear ao no whathcr .oga.1 arpn nts
to '

-

?ill JN -c':pocted er you want fac'.:ur.1 statement.3 in t?.c
*

11 '

I
context"of your Crder cil tha proc dn'ral aetion.

12 .

- CIG.IRMAtJ RIGTE: Ir. ta'rna of what uc e.ro
13

,

erpeccing, and wa are not nrpacting anyt':ing -- that ia *:he5

14 *
,

.Doard has no burden to cuntain on this cbjection.
15 ',

The objectica under concidoration is''the ,

16 r
r

objection which has boon pccod under F.ulo 105 c ';
17 ,

limited admissibility which sectec ihen the cvidanca :hich
13

is admincible as to cne party or One purpece, hdt t'ot
19 ,

admissible as to another party or another purpose, tha roard
20

will restrict tho evidenco te its props: scope.
*

21
That is uhat the Applicants have asked us ,:0 do.

22
The continuinn objection d.3alc with the question of i:he.ther

23
the acts of eno of the Applicant companics are attributah12

24
or can be inferrad to apply to the otr.or3.

(
25

t That is the bacia of your objection, ia it act,

; 1- i

,

, . . . ~ . . . . - - . . . ~ ~ - - ..,. . - - - .u .
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,

I.

f Mr. Reynolds?
3. . ,, | |tw

;j 1'
|

( 2 M2. P.F. WOLDS : ' lea, itis.

5 CHAIRMAN RIGL32: I am asking you to tell us

( 4 if the partias have establishad an antitrust violation,
5 consisting of joint action JS cne of its fortes, cuch that

.

6 from that -coint..cnf evidenas rolsting to one party would

7 be admissibic as to the othar parties.

If that is your ccatention tall us which3,; *.
'

facts and circu= stances justiified that and uhat date they9

10 i occurred on to that we will hava come data to use as a rafarenes
:

11 in considering the objection.

12 At the conclusica of the factual case of cil thraa
g3 oE the opposition partics, I think it is =cro than P?prepriats._

.

g that wa should know exactly whara they thini. they have heer.. *

15 We are not asking for un entira surcation.
.

16 ( We wouldn't want that. But wo vould
1

:7| vant comment addrescs '. to the particular motion er.dcr Rule 105

g of the Federal Rulas of Evidenca.'

gg MS. URBAN: I guess I have two questions that I

20 am not sure of.

| One, do you have in mind a very detailed factual-

21

g statement including transcript reforances and bacically

something one would find in a nost-trial briaf or vill23

a statement as to -~ a general statemant supportad by th3 recore.,
i.s

k
i ,5 ,[3 as to the situation eir a particular cequence of facta

,

|.:

, _ .._._ _ _. - - _ _ _ - - -

. - - .
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Rs..p 3 'vithout say, direct transcript references.
.

,

i

2 | CHJiIR. ll RIGLEF.: I vill have to leave thr.c toW,

k 1
J your judgment. ' lou hava heard the netion. You b:cu what,
, ,
i,

; thu Board is being ached to decide. Wce.t your reupanca(- ,
,,

i

l in is in your hands. The Board cca't offer yea any guidanceS
. l

'
1 on that.-

o

7 The one possible c;;coption might bo if you contend

8 mo Particular event or date le significant, then I think8

you should point that out to us.g

MS . UP.SNT : The cocond questions 12 Zuther that he10 '

I

dcne in the conte::t of your order or cro you asstning tantg

we will h0.ve full-scale argument en the law of ccuspiracy-

g
,

tas related to the ar t.itruct lawc. *

,- 14 ;-
_

t' .|
CHAIRMAN RIGLER I was not anticipating a14

.>:

brief as to the law. If you wish to reR2 reference to

| it, you may. I indicated that ; ri.tten briafc t:cro not being

j cought. Neither rn I loching for extantiw crgurent.,

s7 e

It rocas to me you chould ha chid to cryctalics your

response on that point and give it to us in just a few
.

-

20| minutos of argt.mont.
t

I anticipate th/It the entira procentaticn will
, ,

be orni.
2

.,
MS. URaMI: Thank you. Fin 2.

23

CHAIPEAi RIGIER: That Icft us with a diOcussion
14

-

k' of C-60.
25

g.

-- _. _. .

- m ~
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.| n
:- ,

.

CHAIPMd! RIGLER: I had indicatad that,where
!!

t e., ,""y" ,

one has .a 11:::cd questi. n of joint response to a,.govornmental.
,

' (
*, .-.

,'
. / i'.quiry coucled with joint response for. other puracaec

: t r
g-

it ia sometince difficult to reparate th.v :wo. He hava_

I 4'y
_brack and the Ec2rd

.

I| unikad sicus C-60 durloa tho lo '..
5:

'

haa enneluded that wa would be correct ac a matter of law j,

E I
I

'; in admitting evidence where the interconnoction is no courple:r

I|
1 that you cen't separate out enc purpece from the othar. ,

8 |

|! E> wever, in the case of C- GO me Acuring the
9 '';

10[
offer of proof, against the weight and probative value

of the contant of the document and coupling that with tha,

I
11

i
undiaputed fact that at lasst a cubatantial part of this

"d
jcir.t consul 6ction ucs in raforc.ncs to diccescions with the

,

13.q-

'
3 Department of Justico, in the case of thic doctnent,va

. . it

"* 4 vill sunte.in the .cbjection.
-

7
15 t

i 12. REi"cTCLDS : As to E::hibit C-61, I would 2nka
16 ;f -

y the centinuing objection on bahalf of all of the applicants
17 4' i.

othur than t'ia chio Edison.
TE

CHAIRMAN Ele:LER: Overa.uled. O-61 is au.sittad.-

10
I! (The documt.:nt rafarred to,

20|
:CtY. ; marked C-61, for ifentifica-

.|.

.i 3
6 tion, was r caived in
i

22 '
eVidanCO.)

::3 '

MR. REl'NCLDS : C-G2, the offar of proof for
",eo '

C-62 we.s that thic document goes tcward provi:i a joint,

k 4

~3 :q- action on behalf of tha ncmbors of CAPCO in denying tha
!
6

I

. - - . . -. . - . - . . . . -

- . ,
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EAK5 1 City ccinbarship in CTJCO.

2 I think that the doctmunt en its face indicatoaf

(-

3 that what uns the subject unttor of the CAPCO creting, was

4 negotiations with th3 City of Clevele.d regarding their

5 request to cbtain power from CPSCO w.inc.

6 There was no indication that memberchip in'CA?CO

7 was a matter of discussion at that mooting nor that any

8 joint action was tahan with regard to a question for

9 memberthi.p in CAPCO at that meeting or at cny oth r tica.

10 I don't think that this docenant in relevant

j; to ths offer of proof in any way.

12 CHAIRMTdi RIGL".:R: Do you a.jrca with that, Mr.

13 Hjolmfelt? Or are you going to anand your effer?
(

14 HR. HJEIJEELT: I ccn't agree with -- I agraa t'.ut

15 this particular letters refers to request to obtain power

from tha CAPCO units. The minutos of tha maching en j16

97 Dacomber 7 indicate they considered our participation by

18 the City as a member in CAPCO as well as any other form

of accoas.39

20 The two were dealt with together.

.
- CHAIRMAN RIGLER: I don't underst ad. Pre you21

caylag y ur offer is limited to mcmberchip in CAPCO22

m a 3 a encompassed in M s la h w are you23

saying your offer is more inclucivo bc ause it det.13 with,,

things other than membership?(- no, , ,

I
i
i
6

-

__. ._ , . . - ~ .-



__ __

,

_._ _ _ _ . _ . _ . . _ _ - . - - - - . -- - - - ~ - -

7571

UAX6 1 MR. HJELMPELT: It douls with participation

[ 2 or obtaining .of pottar from the C.UCC units as wall cc

3 simple membership in CAPCO.

(' 4 tiR. R3nGLDS: What dcas tho "thisd rOfer to?

5 MR. 37ELIi7ELT: Thic letter doc.2 not directly-

3 on its faco refer to participation in CAPCO. It dosa,

7 however, refor to the C7000 mcecting of D::Cember 7 which the

3 parties, the City believes the evidenco dcnonstretta, |

9 the CASCO conpanics agreed that the CI::y would not he allotted

to to enter C:LPCO. It talica of the negonittions and

11 requests of the City to obtain powcr from the CJCCO unita

12 and CEI was he.ie sing the other parties in:!crmad
|

1

g 13 from which the City would attempt to dmconstrate the joint
(

g action of the CAPCO companics in dealing with the City'c
i

15 request for participation in nuclear unita as wcil as m:aabor- I

chip in CAPCO.
16

MR REYNCLOS: 1:011, I think in the first37

g place that the lottar, if it apca:ts to anything, npsaka

gg of unilateral action and not joint action, apart frcm
*

g that, if Mr. Hjolmfelt is tolling ma he ic not

preparad to amend his offer of prcof --,,,

1 .

I
'

22 : I CHAIFEAU RIGL2R: He just rectated it.
I'

dm. REYNOLDS: He rastated his off 5r of proof 723

CHAI2:Ali RIGLDR: That ic right.

( M't REYMOLDS: Then I will have to got it rt.ad bac:t25 i,'-

.!
I

V
U

. . . - ~ .- .

m _ _
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p
i

EU7 1 bocauve it v..s carefully buried in all of the other'

;

([ f. ciago hc was stating. Could you rar.d bach tc :;3 what ho

3 .i said?
h

( 4I (9hereupon, tha reporter read frc;n the racord
I,
h5 no requested.)

I
s .9R. PERTOLDS : If the City's por'. tion is that

i

7 it is offarlag this dccument tc draonctrata joint action'

S ! by hba CA?CO nesters with regcrd to the City's request
,

to obta.n pavar f:.gm CJSCO units I wotid -- Wall, I would'9 ;

to not agrae that that is what it showa. but I wnt?,d be able

;; to .mder stand tha offer cf prcof.* -

But if wo arc tacking on to th:.t as voll scm3g,
_

.

* 91nt action by the CMCO medisers with ' regard to zr request
3 3 .,

.

g' i by the city for membership, I still fail to sso how this

33[ docunent begins to go toward that point in any uny.

l.
gg p As I undcratcod his am2nded statormt of his

e

offer of p r of, ha still has indicated that he is
17

lumping together those two concepts as part of thic offer ofg

proof with this dccument.g
I-

i To that entont, I think that it is objcetionablo.g
.

s
-

# If it ia limited to the mattar of the request to chtain power
~3 l
.,

I from CA?CO units, then it caens to to to be properly limitadey

i" 8C E**23

I he han other evidence to pracent to this Board
24

i
| on the ethat natter, that ic voll and gcod and ho cny do co,, , , ..

' - ' ,
i

'

i

. _ . , - . . _ _ - ._ . . . --
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EM3 1g but I objact to having unspencored documento como in under

h
( 2, that broad cffer of proof when thero is nothing en the face j
v. 1 .

2
,

of the doctsont than w nld warrant support for it.
1 .

( | C3AI!BIAN RICLER: '2ho CLjection is ovo.=uled.4

5 MR. REYNOLDS: I mehe the continuing objcotion on
. !

6 | behalf of all Applicants other than tha Clevuland Electric
l
e

7 Illurr.inating Company.L

O C3AIPSJ27 RIGLER: Uc vill admit C-52 into evidence

g then.. -

10 |
(The decumant rafcrred to,

;; murkad C- 62 for identifica-

f2 tion, wca rocaiv.2d in

i.

: evidonca.),.

( .

~

M1 REYUOLra: There wea no offor on C-G3.g |

| I think it was deferred until we had rosolved the ratter;g e

!

g j of admissiona that were ossociated with this document. If
!

| we could hava an offer now'on C-63.37

E. E N N T: Wough Ucoment C-G2, the City13

19 vill attampt to deconr.trate the ioint action of the C.UC0

.

20 companies in responding to the city'c requcct for menbarahip

in CAPCO.y

! (Uhsreupon, the reporter raad the record au3
t

I requested.),~3
..

'{ MR. PM NOLDS: Wall, I would cbject to that na beintg

t an offer of proof that cannot he met by this docuntant.y ,

!
-

;

,

..

- ~ - . , . ~ . .-
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L
1
1.:

ED 1d This dec a ont shous e,actly the oppecito. In fact,

1

: $ it indicates that CEI 3.ottarc wora circady in the mail -- that
\ n

1 Duquesnit's 10tters '/tre already in the mail and to toll.e

f

4- CP.I that tha letter had been mailed.(' .

CHAII2Dli RIGLER: That certainly d0can't procludo
E ps

censultation between the two companies 171th re.5pect to the6 t
1

7 content of the lettars.
,

. , .

E i M3. IG'lNOLDS : That in not i,that the offer tras.

.,

j

p0 The offor uns they for.:ulated through joint cornunicatio.1c,
n

1C 1.Ithe contants of the letter and that this particularI
et

] docucant shT.ic that. It 17culd preclude that on its facc.
1

a
;

I may, ha fron scita other svidence that the City trich:3
12 1

13i to ma%e that kind o cho. ring but certainly this dccua. cutd

( t ;

p ';| dcasn't support it.

0
15 ij Ma. HJEL1172LT: I don't recall that phracing

U
h

16 p in my effer of prcof. I beliovany offor was througn this

Il
'

17 f d::cument, C-53, the City would attempt to demon trate
i

33 | joint action of the CApCO companics in responding to
.

the City's request for membership in CAPCO.
p!-

i

CIO.IR!W7 RIGLER: Ovcrruled. 'de will admit
z.0
-

,

i C-63.1 p,,

li

d MR. ICINCLDS: I would like to reco::6 to now
. ., .3

a
f

nota a continuing objection on behalf of all Applicants otherf
4

,, 2 I-

than D quesne Light ConW.ay with respect to C-63.
1,

, , ,
-

!,

{.
CHAIPJmN RIGIE2: Notcd and ovarruled.

, , _
2.3

b,
c

8

p
<

05

t 1 ._ 2. . ~ . _ _ _ . . . _. .j
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EAK10 1 (The deciment referrad to,

!
2 ;urk2d C-53, for identifica- |,

(
.. . .

I3 tion, w/s :cceived in
:
:

{ 4 evidenca.1

5 MR. REYNOLDS: I will make the continuing objectio9
.

6 on C-64 for all Applicants other than tha To'.odo I:dicon

.

7 Ccmpany.

8 C'JAIPJI;LN RIGLER: Ovarruled. ila will admit

9 C-64.

10 (The doc nrant rc:!ca rid to,

tt :::arkod C-64 for'idsutifica-.

12 tion, was rceaived in evi-
.

I
13 danca.)

.

,

14 MR. REYNOLDS: C-55 I will re.ka the continuing

15 ) objection on behalf of all Appliennts cther the.n the Duquoans j
-

16 Light Company.

17 CE M W RIG 2 R: Overruled. J7a vill c.&ait C-63.

g3 (The docenent rafa:rrad to, |
!

19 N'I'.ed C-GS for idonbifica- |
.!

20 tion, was roccived in
'

21 evidenco.).

I
22 MK REYNOLDS: I would :aake a centinuing objection -

23 on behalf of all companies other than Duquer:no L.f.cht Cc=pany.

24 CHAIRMAN RIGLER: To C-GG?

-( g MR REYNOLDS: Right. To the draft of a

i

. . . _ . - _ . - . - . - . . - . . . _ _ , . . _ _ , _ _ . . . _ , - , . . . - _ . - .- . . - - - . -- ...
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;

TAK.t1 1 | memorandt:m by Mr. Hunsch of Duquesne Light Corapeny,
i

2 circulated within Duquscno Ligh- Coopany.

3 i CETJEFER RIGL22: Overruled. Ua trill admit

{ 4 C-66.

5 (The dccument raforrad to,

6 markad C-66, for identifica-

7 tion, vaa receive.d in

a" ovidenco.)
'

9 MR. RBYNOLDS: On C-67, I URuld object

to i on the grounds that the red-linou portions of tho decur.cnt

11 do not support the offer of the City. The City 8 s affar

i

12 ! is that through C-67, the City will :.ttm pt to demonstrate
i

! .that- the CAPCO cocpanies did not want to engaga'513 -
( l

34
+ uheeling trancactions with municipal nyaienc or other

15 small entities and thoroby dony than the benefit: of coordinandd

;g operation and develepsent.

;7 The only portion red-linod On this document con-

corning ,the quentien of whether a general wheeling provisicng

in license conditions ic x0mothing Uhich tha comps.ny find: '

39

'
' bjectionable is an entirely diff2 rant quoation.20

j CHAIRMAN RIGLER: Overrulsd. t'o vill admit C-67.73

MR. PSYNOLDS: I would maka tha continuingg

objection on behalf of all cc;rpanica other than Toledo4

,,g

Edisen.
24 ,

I
CHAIRMAN RIGL3R: Overruled.

25

l.

. . _ _ . . . _ . _ _ _ . . . _ . . _._ .-
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1

3/J12 1 (The de::ument referred to,
'

f' 2 ,'

rar.:+cd C-67, for identifica- (iv. - i

l

J tion, vac roccive.d in I,

' f

1
'

.

( 4 evidenco.).

S i MR. EUCHIGNN: If your'1 ice 02', planco, on behalf

6 j the Illuminating Compcny, I object to C-68, which vac
i

7 offered to show that CI:I ves attamphing to clininate.

e rats com7ctition between the City 2nd CEI through |
,

9 urging -- and I o=phasize !.hz w.d urging -- frco str:st

go
, lighting by the municipal ayatam.
1

11 |i(
This is a memo traich simply contains data about

12 other municipalities. The large najority of which do, in

t-

[ fact, do what CEI is said to ha ur.,;f.ng on the City of13
,

i

14 Cleveland.
J
i

33 In any event, nothing in thic doctcnnnt chcr3 thati
i i

3 we were urging anything.
|

! i
17 i CHAIRMAN RIGL2R: Well, that is cor:Oct, Mr. I

18 Buch e n, and obviously standing by itacif the documsnt non.d-

;9 have no probativo value.
.

20 Whether it coulr over provo anything, I supposs

would depend upon reading it in conjunction with cthstr-

3,

documents. With that observe ; a, n . however, we vill adnit it.g
t
'MR. BUC35.@lPii f a. - rchlem goes to the fact uh:14 ig

|
whan we asked for offer.: of proc.? on thece things, it is [g

>

( j 12. Hjel:nfelt who makes the statccentz and not ua. He is theg
'

!

t.
I i

4

ee .

.w n~ -,n,... .~- - - . , ~ . - - ~ - - . - - ~ - -- - + .-

V



.J'=-
...--.---.-.~.,4

-- --. - ------ - -. . - ~

b
!! 7578
:
'!

CAU3 ' one that catagorisea thece thingc in that fashion. 1

<
\

' 2. I don't necn to argue with the Eccrd after('- n
:

A

3 1 it? ruling but that is perve.cive through the City'c offers. ;

q i

4 CIU D0!?E RICLER: Right, but at tha tir.a he Jahritc
,

. . . g

5 f, his proposed findings of fact, obviccoly thin document
s

6j standing alone could not suppcrt c finding related to his i

t.
.,

i
! '7J offer.

!
t-

5jj MR. EUCHMANN: I ur.t to !=ou Uhather thre is n
,

e I

c, 1 claim because a study is n::de of a;mething that that la evider.ga
i;

;0 '| that the cc::ryany is planning to de it.
M
,-

:: d You make a lot of studies to find out you d0a ti

i
1

r; :| want to do sorcothing. This confuses things in hara. This

(-
*3 in uhat I en trying to get cut on the roccrd.

d
|1.t i C3?.IR:6U RIGLER: I will lot Mr. Ijolmfelt

m. t rcePand to that.,,

d
im MR. EJEIEELT: I un not going

17 jj .to be trying to prove anything from this document standing
't
a

g[ alons bu, as a piece of evidancn. As to whether n
i i

'

m }O.
pieca of evidence sof a particular study shows an incent

.

| that d-
- . :nds on the particular study.3,-

:

_.! Cortninly a study chous tha possibility:, ,
.

g intention to move in a particular direction if the study

i
ch:ws it i>' warranted.o

a 1

It certainly shows an intorast. Again, an. . , ... ,
;l.

( _., !f individual study may or say not be the only iteu cf evidence.

.

S

i

n
!?

I. *

.-. _ , . . _ . ._ . .__ . _ _ - __ _ __

s
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Ex:
I and Itay be taken in with other evidence to show intent.

.

~c
(. # C3 AIRMAN RIGLER: All right.'-

E
. i MR. EUCEWJTr:: The objection.ws.s cvorraled
:

f avontually?.( 'O

-c
. ; CHAIRMMI RIGLER: Ycc.

.

6i! MR. REYNOLDS: I have a centinuing chjecticn

!!

7 'j on behalf of all of the Applicants othar than C22. I alec

i .
2 think if it is Mr. Hjalmfolt2s incent to introduca uncycnsored!

!

i .; dccument- that in and of themselves are prob tiva of
,

I'2 nothing,.but that ha feels he may be able to use at a later.

1i | data te demonstrate intent, that he ought to state in his,

-1,

12 offercfproofthisdocumentgcostoprevingtheintantonthe{
i,

't t
13

'

pcat of the Appliccnt to do senathing. i
,

|'

14 That is what the purgeso of requesting

15 h an c-ffar of proof is. He has ala. ended thic ena to indicate
i

M |. that this doctment is to the entsnt it ia ' probative of
ti
'i

17 i; anything, indicative of CEI's intent with regard to the
li

w ji mutter cf strcat lighting.
..

!9 9) If you are going to have an offor of prooi
:

- i
on a document that is admittedly probativa of nothing;10 6,

-

'

D~

.21 i in and of itself, the Applicants are entitled to ha

22 advised at the time tha document ccmes in that the City-

a

h

23 j is locking to this documant as an clement of proof of
i
d

24 ) in tent , if that is what it is looking to it for.
.

ES If we are going to simply allow the doc =tonts to com 1

4
!:
I

d'
l

. -. . . _ . - - . . - - - . - - . . - - . - . . -. . - _ . . - - - . - .-
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'MK
. in under a very broad generali=ed assertion that this inav

-- r r.alats to the matter of street lighting, that dans not further(
n

3 this ps.ocieding.
~

|u It is not helpful to the Dcard nad it is not(,

, g ulpful to the Applicants. That is the purpose of the

G!f Od* Of FIO f 'iO N"t tee know what it is that it in
,

I. being offered to preve.

3s If it geen to the question of intent, re oughtji .--
a .

3 *I te ha adviced of that.'

I, ,

t
4 CAIRFE! RIGE R: The offor wa:.: tora specific, , ,
h.s

than you have nado allowance for. Tho objoetionc aren
,(.
:

. , - omarrulod.
u. l

C 58 will he receicad in evidenca,

;
, . , j (The document rafarrad to,

,,. ,+ ,
i
' marked C-G8 for identifica~le. ;
I
.

i tion, was received in evi-.
.: :
. ,

!
; donce.),y

,V

!..

, _ || M2. EUG MAtm: I have no objechian to C-69,
as s1

e,
'

HR. RE' MOLDS: I object on bohelf of e2.'.
13

j,

!{
-.! ImplicLnts other than CSI?e

<- t'

' '
1 C1'\. RiGN RIGI2R: Overruled. C-59 11i11 ha.

t,

,

<s .

ednittad.;

1
,
--

.,

,

; (The doc =unc raforred to,9, ,
. .

Il

?.3 }j r. rked C-63 for'identifica-t

;

O
'

- .
tion, tmo receivad in avidence.)

s,.I
.

; j M R . B U C a lic m : I object to the admission of C-70,s 25 , r

1
i.-
't

e

. . - . - - . - . - . . . - - - - - . . . - .
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EAK 1 which simply reflects if it reflects anything, actica or

2
( potential action befort the utilitico crcaitt:2 of cho

3 Cleveland City Council. Basing ny obicction, of courro,

{ 4 on Noorr-Pennington.

.
Theoffer, I may say, is that this was offered5

6 to show that CSI considered opposing a financing plan which
.

7 might reduce the obligations of the City. Paccing the

8 fact that we are curely entitled no consider this, it docan't

g show that we did anything.

10 CHAIRMAN RIGL2R: It says fim. opposit#.on to

11 this move t.'ould seem in order and while it docen't en its

12 terms authorize that action --

13 MR. BUCHMANN: Mr. Loching would not be in a
,

14 position to authoris:e that.

15 CHAIMAN RIGLER: W3 can concidar his raco:anendatio: .

16 The objection is ovarruled.

17 MR. BUCHMANN: I;o I gather ths Necrr-2ennington

gg objection is overruled as woll?

gg' CHAIRMMI RIGL3R: Most certainly. 3cccuse

20 with respect to this documsnt, it anya firn opposition
-

21 would be in ordar but it doarn't state what fora the oppoci. tion

will take. We have no notice that the observatica: uould22

g be within or without the scopa of the Noorr-Penningt:n

doctrine.24

( . : 6yu e a ne:c Wo pages I25

.

>

. _ . _ . . . . . . _ . - .. .-
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1

I

2M. 1 which clearly relato this to City Council activity?

i-

( 2 !L CHAIR'G; RIGTER: I understand the report
..

*l
3il relttos to City Ccuncil activity. The question in what En fin 2

i

{ 4[ opposition which in conterq:1r.tod by CZI night ba.
,

,
5 So the objection is ovorruled.

4

s ; M R . I G '.2 O L D S : This is going to provo tinat?

I

7 j. New I don't understand what the offer of proof is. That
. ,

t-

g thers una or vasn't firm opposition?,

9 MR. BUCEWin: The offer was that ho considered
i

10 firm oppositio..

73 fiIL E'ISCLDS: The continuing objection on

12 -i behalf of all P.pplicants other than C2I.
.

I
- CHRIR?W7 RIGL2R: Overruled.s. o- j

., ,

il
14 !! ("he dccument referred to,

il
'l

i5 ! marked C-70, for identifica-

16 tion, was received in

evidence.)17

ai4 s
18 g

,

19 |
.

'20 ,

'

21

22 4
i
i

bI
!-

k,
I

'

25 !
I

!

I *;
- |i
t a
!

- - . . - - - - - - - . _- -. - . - . . _ . -
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14- 1 MR. BUCHMJORT: No chjectica on behalf of i

1 I.
- -

{ fols EAK 2 j| CEI.
m .

.bwl 3 MR. REYMOLDS: Continuing object :.on of all

|( 4 Applicants otiv inan CEI.

5 #: .AI'.. .G.N RIGLER: Cricrruled and C-71 will be

admittod into evidence.G

.

&he doc c ent previc ly Itarhud i
7

:
'

E:chibit C-71 for ident'.ficatien,g
,

/ .

vac recaivan, ta ev2.donca.)g

MR. EUCIIG5d: Cn C-72,tro have neveral
10

problems. Cna, again, the offer uns that CEI studied the
33

effect of the loss of revenues to the reunicipal lightL,

I
plant arid thatthis demonstrated an intent to acquir.e ;

e.. 13 ,
'

;

As''I said before, the ' fact that a st:,ndy in made,. dcasn't |g

seem to me to go to denenstrate any intent.
l a-

8* #" I' ~ *** * *U P "
16

a lot of handwritten notec *. and it ic not cicar
17

to rs:e that they are in fact part of the r.cmori:ndum of

Mr. Moore which constitutes the firsu thras pagoc of this
,92

~

and, as I look forverd through it - well, cayba, it is

not important. |.

21 i
i

None of it seems to be rsd-lined. I
22

1,

MR. DUCHMAlin: I was going 'o say it isc

apparent frcm the handuriting, even to a ncne:: port like

( myself, that it was dcne by savarni people, but no don't
25'

1

i !
! I

_ . . _ _ _ _ . _ _ _ _ . . _ ._. . _ _ _ . _ _ _ _ . _ _ _ _ _ . . . _ . _ . _ . . _ . ._. _
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DA kacu hcw they are. I will withdraw that statsmant,,
,

..

j' h: wever. I object to the offer as nct relating to tho +

(', L. <

l
h offer cf prcM.

, :;
a it

] MR. F3YNCLDS: Continuing objection of all
(,

.
4

| App ~.icar.tc ether than CEI to cdnission of E:hibit 7*L
U

.

CHAINIAN RIGL22: The cbjactions nra cverruled.,,

,-
* t

We rill adb.it C-72

,.

!
* ''

' . . - (the :docurnt previanaly unked
'--

ab
'l' ' r' Exhibit C-72 fcr identification' '

.

~

,

was received in evidence.)
10 ;

11
'

MR. BUCTUG.Ini: If the Panel pleace, I cbajccti

.

i .

on.be' half of Illumirmting Ccapany to Ethibit 73, which
s

!

12 .'
; rol.2tes ~~ a. cony other thingc the effer uns that it

~ .13 ,

i chswed we had a desira to acquire Faidesvilla Municipal'

14 i
. I

Light Plant.
'

, e.
! .t..

li - In fact, the whole namo damic with Painosvillo.
16 L

11
Paineeville in this from wac not part of any'

! i
-

-

p1

% $ .i
- feri;.m, tine not part of any of tho throc pctitlena to intorvenc

(3 .j !-
b \

y filed gy the City of Clevoland, not part of the Septanber 5,
10 I;

.

- -i 1973, statcmant of issues stated by the City.
20 ; I

'f Acquiring the inclauad cystem of Pain:svillo,
-

21 iln
b I am advised the Panel has hold thc.t as baing outcide the

<._ !r>
E City's Sircct caso.

23 4

MR. H3 LMFELT: Thic cna denenstrates ganerally,

24 | l

.( ; - C3I assasamsnt of tha effects of what an interconnection
l'5 !!

[1 with the City would be,
:(
:
3
.k
it

.. _. . _ _ . _ . - ~ _ _ _ _ . _ . _ . _ . _ _ . . . . _ _ _ __ . . - . - - _ _ _ . _ _ _ _ _ . . .
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-1'i|- CHAIRNJI RIGLSF.: I am going-to interrupt ycu,
hn-

.

c

{ 2 b.acauss I didn't vaat a restatsmant of the offer of proof.,

i.

;2! Turning to the City stateraant of Septeraher 5,

;

( 4l, page . 4, at the end of tho first full ccriplate perngraph,
%. 1

'

,

4

5 t. 1": anyys Cleveland may rely ca dcc ment me dspositions -

it i

6 h. showing retail ecmpetition betwoon CEI and the Cicy of
.

I

. !,j

7 || Painenville. I nota a further reference to quections of
it -
D

8 ji access and transmission which includeu the City cf

s I Painenville. Thic is .in the Icst parc. graph on pa;;c C.

w ! It continuen onpage 9, additiciial refarencesr
;t.

"

it to Painonville. Page 10, pags 13 -
,

'
E314 g.

\
$

'

t
13 + - i i

e,

! |

l*i !
!
,e ,

!u5.
' b

i

17 ;,
.

I
ts |

|

4

'pp
. , . -

,

-20 |
.

21
i
l

en |
S e4 9

i

a 1
i

, _

'

t
is -

h
- b'I

is -
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A

1d MR. EUCHMANN: Your Ecncr ic perfectly correct.
O

E A : r.c n[ I have the 39ptecuber 5 filing in front of r.a. |s
'l

3 Parhaps I have stated this innrticulancly.

1

(' a. There vero a lot of thingo in that Septzmbsr 5 filing which ;
r 1
.

5| were not in the Petitions to Intervena.

6 Aa I ".nderstand tha Court'n Order of November 20,
,

1975, it says the City --,

ei " City will therafors be limited in its caco
!
I in ch'ief to contentions set forth in its Potitions

g g'l
10 j to Intervene ao thoso contantions have hcen

I

I particularized in tha statenent of the naturo ofg
e

j thO caGn.*g
, _ . .

it
i Painesville is not fn the Petitions to Intervono.13 ,;
r

t u.,
. Ncither is Pitcairn, nor all of th2 other stuff cdded in
s

.

E # "" E" ' * *15
'

!L I

i CHA RMAN RIGL23: Do you have a respoa:07,,
. t'

!!
MR. HJ2LIGELT: Certainly at the time ec filedi .,, ,

1,

i

our petitions we hadn't had the benefits of discovery.i
, d, a;

I CHAIRMAN RIGLER: ifers the petitions limited tog

e we a e did hy inch refemnces to,20 j
-

. .

! othe municipalities?.

,,,,
!.
i MR. HJELMPELT: I don't havo thca before me,

22 s
ii
!' but I dcn't recall references to other municipalities. I

23 ;

I don't think that that Isaans that mattors relating to other
24 ..

/ C.unicipclitieS aren't YOlGVant to CleVCland's Gittation a3k 25 p
.

i
b
.

t

I

n
|
4

. .. ~ - , . . , - - - . . . + + . . . , - . - . . . ,,%-. _ , , - .
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mm2 ~ 1 that situation and centntions in the naturo of cur caso

{~~ I ware spellod out.
,

i I

3! MR. BUCICGliN: I don't want to ?>a in thG position
.

I

( - of reading yourself back to you, if the panel plecco, but j4|

i.
.

5 at page 2 of the NovonNr 20, 1975 ordar, tho statunant *

G is made:
.

7 "In any event the City recognises that

g Justice and Staff hava intanded to produce cuch

evidence.'9,

10 We are spanking te ovidenco which were not set

forth in the Petitions,;g

12 "The Dcard is confident that Justica and

13 Staff will competently pursue the additionci

(4 areas of concern to the City."

: u am n er ng o ocdcr15 .

referring t activities outside the CBI cewice area?is

MR. BUCHMMCi: It refers to activities out idug

CEI's service area, I understand that.86

CHAIRMAN P GLER: Doesn't the original Petitic2g
.

to Intervene focus en the issue of City's failure toi,c0

chtain interconnections vih any other syntOn.- to reinforce

its cwn system in trying to procorve c.ergoney pcror?

IGt. SMITE: Dear in mind that the order rafora

to the City's intensts as discernible frc:a its retition,,

( and not specific contentions.

:
. ~ . . - . ~ . . . . , -

- - --
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i

mmj k MR. EUCm1 Alm I apologice fer tcking c0 long.
:
1

2 i I an loo:d.ng at the Potition to Intervene in Davic-Besac 2 i
^

(- i !
t :

3 ard. 3. '

4 Buti I am given to underctand this is pretty much

. 5 the sama. The only raference to the City of Painocvil?.e

6 other than the allegation that the Only inciependent ontities

in the CEI crea are P,ainesville and C1cycland ic a

3 quotation from a memoranden which I suppose ic in evidence
s

by now, which says that a oc:tp$ny cbjective uns t5 reduceg

10 and climinate Cleveland and Paincuvillo municipal systems.

11 1 Then the allegation ic that C3I hts long used a polycy
o anticcmpetitive practiccc to eliminate HSM.12

There is no statement that no pursued practicac93
,

x' 1

related to Painesville. Exhibit 73 doesn't go to u14

question between Painecvills and the City of Clcycland.'

.os

4 _
CHAIRMAN RIGI2R: That iG tqo ncrrcu a r2ading,,0

particularly in light of the Sspte~ hor 5' filing, and that

|objecticnwillbeoverruled.,

1.,3

I HR. REYNOLDS: I will anho tha cor.tinuin?g
.

g j objection en behmlf of all Applicants other than enI.
I

*
-

| - CHAIRMAN RIGLER: The continuing obje.ction is
. i

9

i' overruled., , ,
~

i '

23 ij NR. BUCHMAN: I object on hohcif of the Illuv.in3tingI
g

! Company to Exhibit C-74.
21 b !

'1

( h The only part of thic which is redlined io page 25
25 ,..

*o*

!
*

O

- - . . -,. ._. < ., - . . . . ----
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mn4- cf the document which is city number 15649.
3

I

21 In the first place, parts of that shtitccat'

i that is redlined ic clearly . protected by Isocrr-Fennington.
3

What it shows is that ono of the plans of the fiv "cial
( 4

.~_
3 _

) gr up in the Illuminating Conpany is to provide requested
- 5

caterial for hearings before Clavoland City.Cauncil.-6 ,

1

7| All of this relates to a 1971 ganeral rate cace. ;

CHAIRliAN RIGL3R: That Day bc relovnnt orsn
O

~i
though not illegal. The more fact that senehody is

9

responding to a regulatory agency decon't hring it within theg

alffoit of Noorr Pennington.

i
: 112. BUCPEAFN: I wonder if the panel realicoz:

12 :
i

I that in thic instance described hcre, that the Clavaland

{.

l City Council is the regulctory agoncy; that it hcc rate
14 3

;
I i

reculatory powers in the State of Ohio. *

In

*

16

Just the objective fact that clevoland is i1,, ;

preparing to file rate matoricia before that agency, I |

don't aae is protectcd one way or the other. That le 2n

objectiva fact.

- Now wo hLvs to leck further to the eff2r of
,21

|
' proof.

22 |

! ZiR. BUCEMANN: That is right. This is suppcced ,

|9a.1e
'to e a demonstrato that CEI 13 intaracted in acquiring

( Municipal Electric Light and Pover.

i
1

~ . .-~ . - -2 - . . - - .- -- .- - . .

|
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'

l

nua5 1 CHAIRMAN RIGLER: And that relatos to the
;

{' j handwritten cc22nant.2

3 I don't think you have any bacis whatccavar to

( 4 rely on Neurr-Pennington.

_
5 MR. BCCERMTJ: I will proceed to relevanca air,r

G ! and uhather it fitc in with the offe.r of proof.

7 The fact tha*c re . Borthwick acks a question as

3 to whether there would be impset en the rate ccco bec1use

9 of acquicition doesn't go anywhere.

10 } CHAIICMI RIGLER: Doesn't that deronctra'de
!
,

11 | consideration by CEI of an intereat in acciniring PZLP?
4

1
12 : MR. LUC 2 NANN: I think not.

- 13 CHAIIciini RIGLER: 20 they were anhin; their
,

tt i variouc corporato planc, thay take into account the poccibility

15 that they wish to acquire UELP,

16 MR. DUCSIANNt This doosn't take into acccant the

17 possibility that they wish to ac';uiro CCL9.

| CHAI M R RIGLER: They are asking the cranction,IG

I
.

I

19 i what the effect at .the acquisition of MELP voul'.I be on
.

20 ordinary corporate activitics.

'

21 j MR. BUCHPJJTN: Isn't it just as icgical, sir, tho
4
s

22 | response is thic would injure our rata case and therefore
1

23 {weshouldcontinueourprocentpolicyoftryingto
y acquire XZLP? It goco to the offer of prcof.

k i CHAIRMAN RIGLER: I sco your crg.:acnt, but I3

1

1

-. . . - - - .- .- .- - -
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t,:
(
I;=G will cvarrulo you on it.'

(' 2 MR. REINOLDS: Continuing objection on hohalf of
,

', || 1.11 .4pplicants other than CET.

I:
( 4$ CSTiIPP.AN RIGL2R: Gvorruled.

,

. 54 We will ad.mit C-74.
L

i
(The docment horstofore

- 6q9

7 marked Echibit C-74 for

4dentification, vaa receivcd:

'
. . . . . . . .

3 in evidaace.)
i

10 j MR. BUCIH13Ed!: I object on behalf of the Illt:minating

f Cecipany to E::hibit C-75, which was offered,if I he.vo17

!

my notou correct, just to : how the trend in ccnvorcions12 g

-

13 { frc:a MElr to CEI.
s i

ja j I object en tha grcund thct it relates to retail

, 1

Ln .! ccaretitica uhich is outside the ccope of thic case.
i

!!

'| C3AIRF.AN RIGLOR: Ratsil ccmpctition ic nct;;

i
3, g outnide the scope of tha case.

t

| We indicated va ara disinterested in transfers of13
I

g. j irdividual customra ao having no baaring on the iscues

g i on controvercy.
.:

i'

| MR. EUC1Hf1NN: All this is is tabuintion -/nichm.- ,

t

22 j shows that. It is fortified by the fact that the

offer uas just to ahov the trend.g
I

g ;' MR. REYNOLDS: Continuing objection on behalf

c I
( of all the Applicants other than CEI._a ;_ , ,

ti
1+

||
et

1:

. _ . . _.__ _....._. __ _. _ . _ ___. . . _ . . _ _ . . .
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i
tc17 1 .i CHAIE@.N RIGLER: Sustained,

l| i

{ ?] MR. BUCGmNN: That was my objection?
i
i
' CHAI?JGN RIGLER: *1cs.

( /, g MR. BUCEIANN: I have no objection on behalf of
~ l' t

j Illt=rinating Company to 7G, which is the docuncat. 3
'

'
6 that shows that it would be goed for the City of

.

7 Clevaland if CEI accp. tired the Manicipal Light Plant.

e MR. RE'INOLDS: Continuing objecticn en behalf of'

' 9,

all Applicants other than CEI.
t

10h CHAIriMAN RIGLEn: Overruled.

il
11 il tie will receivo C-7G into evidence.

li
12 (The docur. ant baratofora

i marhel D:hibit C-7'G for
Ie# ll( -

identification, was roccivcd'

g

g- | in evidence.)
4

i MR. EUCDD.NN: Well, the offer on 77 was that it
33

.

l
; shows that CEI roccgnicas the effcct on MUN'I's costs

I
. .

'

apparently from operation of the large 85 ncycwatt unit, a':dg
t

that they .will demonstrate with other evidenco that CEIg ,

-

I
was intorested in preventing the City from nakin: effective

?.0 -

~

use of the 35 megwatt unit.a, n
,

.

] I suppose that was a proffer thet this would cene-y
~ l

e

t in only if such other . evidence was in the record. I am i23 : i
i

unaware of any such evidence. i

( I tharefore object to 77., .
23 j

,

I
e

, --nan-.-....an...re_-,_---. _,m.-- - - - --- -,n, ._
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"3
- I further object to it on bchalf of Illuminating

l-

L 'i Ccapany because I do not know what tha recognition by( ;

.

3
1? CEI cf tuo effect of varione things upon cocts of the City

el

n"( of Cleveland shows with respect to the issues in this case.6

i
1

CHAIPl!Ali RIGLER: Overrul2d.3 g
.,

6b MR REniOLDS: Continuing Objection en beh21f cf
_

'

all Applicants other than CEI.<

E
| CHAIEMAN RIGL3R: Overruled.
,

9 i Wa vill adnit 77 at this timo.

i

ic ! (The decu= nt heretoforo
|

11 | marked Exhibit C-77 for

i
12 j identification, was rocsived

f
f

13 j in evidence.)-

(.. 1

:; } CHAIRMIO: nIGLEE: I think wa have reached the
.

'

m stoppiu,; point for the day.

; Tha Sonrd nontioned earlio.c /a would cuit15

t- early today. We will resumo Tuesday norning at 9:30 and
,

Mr. Ir yban * fill be cur witness.sgg

;
'

10 I3 that correct?
i

20 f 21R. HJELMI'3LT: That is corroct.
I
t

21 (i.2ereupon, at 3:15 p.m. , the hering in the-

I
i

22 .
. above -entitled matter was adjourned, to recume at 9:30 a.m.
!

!
'

Monday, 29 March 1976.)
3 j,3

'24
i

,

25
i

e

!
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