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CR6422 UNITED STATES OF A!IERICA
i

1

NUCLEAR RRGULTLTORY CCH1 FIG 3IC'?

_______ _________________ __ ___ g

:
In the Matter of: :

:
TOLEDO EDISON COMPAN'I and :
CLEVELAND ELFCTRIC ILLUMINATING CO. : Docket Nos. *

(Davis-Besse Nuclear Power Station, : 50-34fiA
Units 1, 2 and 3) : 50-500A

: 50-503A
and :

:
CLEVELAND ELECTRIC ILLtH4IMATING CO. : 50-440A
et. al., : 50-441A
(Perry Nuclear Power Plant, Units .

1 and 2) :

:
_____________________________________x

First Floor Hearing Room
7915 E,:. stern Avanne

Silver Spring, Maryland

Tuesday, 9 December 1975
.

Heariner in the above-entitled matter was convened,

purstant to adjournment, at 9: 45 a.n. ,

BEFORE:

MR. DOUGLAS RIGLER, Chairman

MR. JOHN FRYSIAK,i-iember

MR. IVAN SMITH,. Membar

APPEARANCES:

As heretofore noted with the addition of:

'7;ERNCN PF!DJOU, Esquire, 40 11all Street, New York,.

New York, on behalf of Ohio Edison and Pennsylvania
Power Company.
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_C_ _O. _N. _T_ _E N_ T. .S_.

WITNESS: DIP.ECT Cf.OSS

Robert McCaba, Jr. 1719

RXHIBITS: FOR IDENTIFICATION IN EVIDEUCE

NRC Staff E:thibit 25-
NRC Document No. 27 1598 1G93

NRC Staff Exhibit 2r -
NRC Document No. 29 1690 1698

NRC Staff Exhibit 27 -
NRC Document No. 29 1699 1699

i( NRC Staff Exhibit 28 -
MRC Document No. 30 1702 1702

NRC Staff Esthibit 29 -
NRC Document No. 43 170G

l
'

DJ Exhibit 1 -- DJ
Document No. 116949 1733 1733

DJ Exhibit 2 -- DJ l
Document No. 105004 1735 1735

|
Applicants Exhibit 1 (DL)- |

Financial Survey of the
#

Borough of Pitcairn l'74

Aoplicants Exhibit 2 (DL) -

Loftus Corporation letter to
R. D. Evans dated March 16, 1959 1795 1808

!
-

.

l

i
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P. _R O_ C_ E_ E _D. _I N_ _G S._ _

CIleIUMAN RIGLER: On the record.T

MR. LESSY: ?!r . Chairman , at the beginning of

the afterncon session staff reserved the right to make a

motion with respect to the docurcent identified for hearing as

MRC Staff Document !! umber 12 which had the original stamp of*

UP.C-40.

In light of the clear and overwhelming

precedent at the NRC, Appeal Board, Licensing Board, Supreme

Court and others with respect to hearsay evidence, we would

like to present a short presentation with respect to the

offerina of that document into evidence.

CHAIRMAN RIGLER: How will you propose to offer

it into evidence, Mr. Lessy?

MR. LESSY: Uo vill do it two ways.

The first way is the way we originally soucht,

which is as a document produced by Duquesne on discovery, as a

document uhich Mr. #cCabe was able to identify as having

received the body of it. And the second uay would be as an

unspensored exhibit.

CHAI2 MAN RIGLER: He have ruled against you on the

first way in that Mr. McCabe conceded that the document sought

to be introduced was not identis:al to the one he received.

As an unsponsored exhibit --

(The 3 card conferring.)'

L _
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CHAIRMAN RIGLER: He will hear you, Mr. Lessy.

MR. LESSY: Mr. Goldberg will present the argument

with respect to that document, Mr. Chairman.

MR. GOLDBERG: Mr. Chairman, I would like to make

comments about the receipt of evidence in this proceeding

in ueneral and in particular about NRC Document Number 12.

This is not a criminal case. He are nc2 even in

a civil case in Federal Districh Court. Thiu is an administra-

tive acency. Accordingly, the strict rules of evidence should

not be applied in this proceeding.

With respect to Document Number 12, I would like

to point out a case which is directly on point. Lennox,

Incorporated versus FTC.

In that case the FTC received documents from

respondent's files. The FTC attempted to introduce those

docurents into evidence and the respondents claimed the FTC

mus'. authenticate the documents first.

The Commission held that the burden of proving

they are not genuine was on the respondents.
s

That case was affirmed by the Second Circuit

Court of Appeals.

CHAIRMAN RIGLER: Do you have a citation on that
'

1
case, Mr. Goldberg?

MR. .GOLDSERG: I have a citation to the

Commercial Clearinghouse Trade Report 1969 Trade Cases

. _ _.
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Paragraph 72,937, 417 F. 2nd 162.

Furthermore, the Administrative Procedure Act is

applicable to thic preceeding by virtue of the Atomic Energy

Act of 1954.

The Administrative Procedure Act says "Any or all

documentary evidence may be received, but the agency as a

matter of policy shall provide for the exclusion of irrelevant,

innaterial or unduly repetitious evidence."

This document is not irrelevant. It is not

inmatorial. And it is not unduly repetiticus.

Under the provision of the Administrative

Procedures Act, we submit the document should be received into

evidence.

The NRC Rules of Practice parallel the words of the

Administrative Procedures Act. Particularly Section 2.743(c)
*

|
concerning relevant material and reliable evidence and

providing that unduly repetitious evidence will not be

received into evidence.
!

I will also direct your attention to the appendix
|

to 10 CFR Part 2, Appendi:: AV (7) which talks about that

provision.

CHAIRMAN RIGLER: What was that citation again?

I'
MR. GOLDBERG: CFR 2.743 (c) Appendix A, V(7).

In addition, we have an Appeal Board decision

( 'that has talked about evidence before the Atonic Safety and

. -
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Licensing Board. That opinion is ALAS 226 found at RAI-74-9.

.

In that casa r.h3 Scard readily edmitted hearsay

evidence. Thera were objections to the admicsien of hearsay

evidence . In the opinion the Appeal 3 card said thoro can

be no doubt that administrative adjudicatory tribunals such

as a Licensing Eoard is not bound to observe the exclusionary

evidentiary rules governing a trial of a case before a jury.

Citing Davis Administrative Law Treatise.

CHAIRMAN RIGLER: What prcceeding was that?
,

MR. GOLDBERG: That was in the matter of

Commonwealth Edison Company, "icn Station Units 1 and 2.

The Supreme Court of the United States has

also talked about receipt of evidence before federal

administrative agencies.
.

I quota now from Opp Cotton Mills, Incorporated

versus Administrator found at 312, U.S. 126, page 155, 1941

case.

I quote the argument of the petitioners is that

'this class of evidence must be ignored because not competent

in a court of law but it has long been settled that a

technical rules or the exclusion of evidence applicable in

various trials do not apply to proceedings before federal
1

administrative agencies in the absence of statutory require-

nant that such rules are to be observed.
L

b- McCormacks Handbook of the Law of Evidence,

..

~ r - r 4 -
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second edition, 1972, talks ahcut the receipt of evidence

before administrative tribunals. In particular it speaks about

the Administrative Procedurec Act. it says "Xcce that the

APA opens the door to eny evidence uhich the Examiner

admits and only suggests that insignificant and redundant

evidence should he rejected given the agency's broad

'

discretion. Moreover, the APA o mits hearsay or other

' incompetent evidence fren the list of evidence that should not

de received. Thus the inclu.sion of otherwise illegal

evidence from administrative hearing may be error. It is clear

than the exclusion of relevant material and competent evidence

by the trial examiner will be found for reversal if that

refusal is prejudicial.

McCormack goes on to discuss Samuel H. Moss,

Incorporated versus FTC, 343 F. 2nd 376 2nd Circuit 1945.

In that case the language of the court was

in terms of admitting "all evidence which can conceivably

thcrw any lighc upon the controversy."

I would also refer the Board to Kenneth Culp Davis

Administrative Law Text, Third Edition, 1972, Section 1405 at

pages 276.

I wocid like to say in conclusion that I think
,

it is clear by the law, case law as well as the statutory

law, that there must be made in this proceeding
! l

broad provisions for the inclusion of all relevant and;

|

1

I
'

1

l

|
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material evidence.

Staff Ex.hibit Number 12 which was marked

internally as llRC Staff D:hibit 40 shcu?.d be admitted into

evidence in this proceeding based upon tha foregoing comments

which I have madc.

To do so cannot bo 3rror. To e.xclude that

document clearly is error under my previous comments.

Thank you very much.

If the Board has any questions, we would be glad

to prepare a brief on this subject matter.

ndl

1

I

|
i

\

|

|

|
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I
.

1

f
EAS 221 id MR. RM"OLD S : Mr. Ch.nirman I think Mr. Lersch shcuids-

1i

2 'l .ddress the specific document in n:astion in response to those
s'
s!
1

2 1 3r!! E*h 3 ,
!
;

/ I would li!:e to sc.y .'un t .sancrally in response tcr
t

5II vnat Mr. Goldberg said, tat whi).e we recognize this is notI
i
!

S' a trial, also it has got to ha recogniecd, I think, that we
7 are not in a hearing here that is anale.:gous to the Safety and

i

c, Env.*uronmental hearings than this Commission is more used to,
t .,

9 i This is an adver. wry prococoing. We do have ani

;c.haccusatorysituationwheretheApplicantsare,astheAppeal
'i
'

! Ecard in Kansas City said in a very real sense, defendants.g

l ' I think that is an important factor in terms of trying to make12
4

is. ! a decision a.; to what kind of evidence will be admitted, and,

, , l. whct weight will ba attached 6 tha'c evidence..o ;
t

i
t

|

, 'iow , I fully recogniza that in the Administrative,w
,

? context, the Boards are more lenient with what evidence ccmes.C ,:
.

i

!. t/ 'I before the Board mainly becauce it is believed that the
Y
'

Dcard is certianly equipped r.o make a judgment on reviewingf u,
a

g
.

''
..! all of the evidence befcre them as to what weight should19

attach to it.O
_

i
.

. I feel, and I feel strongly thett as soon as we

start walking down the road in this case with unsponsored22 - -

t
'

exhibits, you are c.oing to find that the A.nplicants are atg .

a severa disadvantage on cross-exanination, for ext:aple,24 -
t

.

You are also going to find --. . -

3.D

1.

9
V
l
a

t
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It
:

!
rn2 1h CHAIRMAN RIGLER: How wou3d you be at a disadvantage '

h
1

2 j wich respect to a document which ccnczdedly came frem one of
f.

3 g;i the Applicant'c own files?
e
b

4f MR. REYNOLDS: I said at the outset I would like {

N
5 'd, K . Lerach to nddress the dccinaant specifically.

>

? I think this is appropriate since this is the first

7 tiac the Board has focussed on the cancept of unsponsored

8 concepts, to put forth a few gzneral concepts that should be
ijkeptinmind.o

.
;

to t I can understand if there is a stipu ation as to
1

11 - aunhsnticity and if the document comes frcm their files, that
'.t

12 t there may be some difficnity on the matter of crocs-examination.

!? I w uld point out, however, that when you introduce
I

g ,an unsponsored documant, you also have the -- you don't have
i

g j the knowledge as to what follewups there might be in the

IC , correspondence, or what other documents bear on the situation,.

and what the result is as you turn the burdencf proof around;7

and the defendtnts are given the burden of proving the negative16

- ;g as opposed to the moving parties proving the affirmative.

,O CHAIRMAN RIGLER: Suppose the document came inu

_t jproperly. That burden would rest with the defendants. It,

wculdn't be the Staff's burden to ask the proper followupg

questions, as far as the Applicants were concerned.23
~

i MR. REYMOLDS: But, your Honor, you see if you4

25 . have a witness on the stand and it is a sponsored document,
l.
r
Ik

l.
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,

mm3 1 then you have the opportunity t0 cross-axamine. You don't have

2 the ability at that peint to stand up and if a document comes

i
5, in and there is only onc parc of cerrcspondence by crocs-

I
4* examination you can put che full racerd bafore the scard.

5 When you start having uncponsored documents coming

6 in, we have to wait for cne fuli aide of the case to ccme on

7 and then we are talking about the burden of proof being on

8 the Applicants to prove the negative without having an oppor-

9 tunity to cross-examine at the right tine to tie up the 1

10 i evidence as it comes in. It makes for a fuzzy, inccmplete
-

i

11 record, a confusing record, and it seems to me it doesn't give

12 the proper opportunity for the party that is a defendant to

13 make the record that should be made on cross-examination with

14 .! respect to documentary evidence a2 it ccmas in.

;g I do think that you have got a serious situation

;g here where you are in an adversary proceeding, whero you do

17 have serious accusations that have been made and where the

18 defendants,and they are defendants, should bc given the

gg opportunity as the~ documentary evidence comes in, to cross-

20 examine on that evidence.

21 The problem that I see coming, and we have seen

,it before, is that this Board is ~ going to have put in their lap,22

23 unsp ns red documents of a tremendous volume. Then it is going

24 to be the Applicants' budden to sift through this material, and

on their affirmative case to come in with witnesces and to give,56
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|'theBoardtheccupletereccrdbyshowingwhatthecorrespondencpIm4 ;
:) i

2j is that was left out of this voluna of documoots, the followup '
h

3 lotters, what uns anid in respcnse to what seams to be a very
,

i
4 j canaging letter.

This is the pattern wc have had in antitrust hearingd5

prier to thic time. It caens to me we can well anticipate this6

as being the sane pattern in this case.
7

When you start having a proceduro of that sort, itg

clouda the record. It does not make a cospicte record andg

it puts the Applicants in the unfair advantage of s'iftinghgg

them -- chifting the burden to thetc to prove the negative

of a situation which shouldn't ha.,

It sesas to me that the burden is en the other party
g

I tc prove thair case. Thay ought to ecme in and prove it

|

with documentary evidence introduced in a proper manner to
15

I
give the opportunity to all Applicants to cross-examine eni

1G I
i
j that torritory and to give the Board, as to the particular

17 !,
documents, the full record it should have at that time with

10

ra7pcot to that particular correspondence, or that particularr

19 e

documentation. I

20|
I think what I see down the road, and what I am

21

afraid is going to happen is that you are going to be handed
22

''

a batch of documents that 10 three timos as bhick as this.
23

i
They will be unsponsored documents, and then the case is going |

24
s . to turn and it is now going to be the Applicants' burden to

25 i
! go through and disprove on a document-hy-document basis, that
i
!

! l

I l
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F
h

. < ,

um5 ' ![ exec of material, and in a record that will be terribly cen-
,,

t
.;"
; f acing and terribly inconplete, and you 9:111 no; have a feel

|b>

|! f r what it is that this case is all about until we get
'

!

|

4 I! cf.rcugh the end of an awful long hea. ring. Ih

0
- I question seriously in this kind of contaxt, there

t.'

6! ;you have an Edversary proceeding cnd you have real defendants
, .

I aid rou have surious charges, whether that in the proper way-

|

Ujzoapproachthekindsofallegation: that have been made here.
h
.

9 |-
*

F.R . SMITH: Mr. R2ynolds, do you havesny recommanda-
,
-

.

10 Itio.is to the Board in how we may properly concif.er this information
|!

U !: on that Exhibit?
o

,

9 f

p MR. REYNOLDS: Properly consider -- well, I guess if
|

I3 U; wo ara going to have a proceeding where we are talking about
hS

14 i' unsponsored doctur.ents, and they cro gcing to come in on a
0

15 ' hearnay basis, and so on, I would suggest that the properh

4
U3 way to do it is to have an offer of proof as to each document,

4+

f 7 ] and to allcw the Applicants to respond to that particular
1

10 :docenent as it is being offered.
4

19 ''l Now, I would suggest that Mr. Larach can do that
t

'l
i

?.0 with respect to this docuinent. It ssens to me -- I can
'

21 appreciate' that there is -- that this Board may feel an
,

:)
2E : unsponsored document can come before it and it will attach :

L

13 [whatever weight it feels appropriate.
d-

24 I an saying if we are going to proceed in that way,i
i

25[ we ought to do it in a manner which will give this B6ard a
o

*\1
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*

umG 1\ I

p very complete record as to the dccuments, and a vary manageablel
'* \|~ j; transcript 5.nd haaring in this cans.

.

rt

,; I thinh if that is the way we ara going to proceed, I~

.

a 3'u
' j the best way to do it is to have an offe:: of pr0of as to tho

i::
" ; documents, ar.d give the Applicants an opportunity to respond

t.

6
at that ti; Tie.

11
I7
| Cl!AIPFJOJ RIGLER: 1Ir. Goldbergi We will hear you

"

n
c.fter Mr. Lerach.

~

;

O 'cnd 2
f

4. p4.,

1,,

5i ,

c

4

#$4. ''e

1, :

i3 i

'

:

'I4 I

is

10 'i;
. ,

h

1 .

17
b
n

i8 ;l
.
#

19 i

.oV
a

I.m. .
t

22 I
!
t

23I
I

|
24 1

3

0
.

,

I
s

b
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Ali:5wl .9 R . LERACli: If it p12ase tha Board: I took --
3

f..rst of a?.1, I must tell you I'm a 0 oduct c2 ny own experience,

a:>d I'm used to trying casan in federal ccurt, s.nd I do

r.lalize this is a somewhat differant arrangement.

I'n aware tbare are more lenient rules applied

here as to evidence. Even so, the rulce of practice befora

this Agancy and the cection coaling cn avidence, and I don' t

'now the citation by heart, speaks specifically of receiving<

nliable evidence.

Reliable evidence to no has at least some part

af the concepts of authenticity uithin it that have grown

up over hundreds of year in trial practica in our com.on law

.: carts.

Sa the Board will appreciate this,a great many

docun.ents were received in evidence yesterday that came from

my ccapany's files. I did not object to the authenticity

of a single one of those, save Staff Enhibit Mumber 12.

As long as a document is dated, as long as a

document is signed and ac-long as at least I have seen it

osfore, I will not try to prevent the documents coming into

evidence.

I will nct ma:ce Mr. Lessy fly peop12 in from all

over the world to authenticato them. I did not object to the

bcdy of Staff Exhibit .2 It is dated and signed. If I may

approach the Board, I want to demonstrate to you why I feel
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the denotation on the bottom of this lotter'is called into
bi2

sc.me question. I would invita Mr. nes::y to ccmc with me,

since I caly have one cor.v cf ;hnt I want to she'; you. I

wc.nt you to appreciata the bacia for r.y concarn.

Here wa have Staff 2nhibit 12 which has an unsigned,

ur.dcted, typewritten notation at the bottom. Now, I don't

think it was unreasonable for ne to ba somc.; hat concarned
,

aheut tho euthenticity of that languago, tihen I clso have in my

files other documents whare people froa the company have

circulated corraspondence among other officers of the ccmpany.

att if you will,see in the other cesea the name of the person

7cing 'the circulating or making the tyoewritten nocation at

the the bottom is typed below the notation.
.

It felt it was especially significant that the

letter that Mr. Fleger circulated on January 30, 1960, uac

an?arently signed by Mr. Flecer above the notation.

Now, Staff Exhibit 12 doesn't have that.

I':n no* saying Mr. Fleger didn't type it. I'm not scying

Ya Flower didn't circulate. I don't think it ic unrecconable
for me to require some authentication of that beyond the

fact that it "came from my files." Huo do we know a secretary

didn't tyon it? This has inplications, it seems to me, well

beyond my client. While the statement itself is, on its face,

innocuous and reflects a consensus to meet and talk with

Pitcairn, perhaps Mr. - Berger dcacn' t like that statement.
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1 Perhaps he doesn't believe it's a consensus. Perhapc he doesn't

b211 ave discussions occurred.

How in Mr. Barger to cross-e::cmino to protect

his client's riahts? We don't know who wrote it. Unless ic is

authenticating, all cf the acplicants are placed at a dis-

advantage. I'm willing to go forward with the hearing. I

will not give Mr. Lessy or anycne frca the government a hard
,

time in putting signed and dated photo copies into evidence.

W;s all have to do that to expedite the hearing, to get the

f acts before the Board. Eut I have to portect my clients' rights

a3 to marginal notations or unauthenticated, unsponsored

typewriting at the bottom of documents.

MR. SMIT 9: Who among us is better able to

r-ssolve any questions as to authenticity of that document?

MR. LERACH: I submit we are all in some difficulty

on that, sir. Mr. Flecer doesn't work for the company any

more. He is a director of the comoany. I don't feel I have

any snecial call upon him that someone else wouldn't have.

MR. SMITH: As to your clients' records, who has

the best resources to resolve this little mystery here?

MR. LERACH: If you are sayinc, do I have the

ability --

MR. SMITH: I'm suqcenting that, yes.

MR. LERACH: I can go back to the company easier

than Mr. Lessy can and start interrocating nine or ten people
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'tM chevn as getting copies. Cartainly, I can do that. I think
:

the question is, is that my burden? If it is goina to bo

my burden, so be it; I will do it, but I don't think it is

fair.

MR. SMITH: Look whero wa are, '"hc Sta f f has

come un with one version of thic footnote and circulation.

Justice has ccme up with two others showing circulation to

cther people. Se three versions of thic document have

come from this filo now. If this 10 not renolved against

whome, if anybody,should any inferences ba drawn. A strong

care has baon made to show that this exhibit has come from

oar filcc --

MR. LERACH: And I uill not dispute that.

MR. SMI7ti: You have, if anybody does, the

rssources required to resolve any confusion about this

document. If you fail, to do it, it seems to me you are rishing
an inference here you may not want.

MR. LERACH: If you want to put that burden on

me, so be it, and I .cill meet the burden, ac I have the

other burdens in this cace. Do you think the value of this

evidence is different, if Mr. Fleocr wrote this or Mr. Fleger's
secratary, on har own, wrote it?

-

|
MR. SMITE: Isn't this weight now?

|

|

MR. LERACH: We are talking about weight. My |

particular question goes to weight. I'm not surrendering
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the question of authenticity, until I know who typed it.
_5/

CHAIRMAN RIGLER: You just conceded it came frca

your company's files.

M. LERACH: I think it did come fren myR

company's files.

CHAIRMAN RIGLER: I thought yesterday evening

you would check further with Mr. Gilfillin.

MR. LERACH: I'n checking.

CHAIRMAN RIGLER: He was here yesterday.

MR. LERACH: And he is here teday.

CHAIRMAN RIGLER: What answer has he given you with

respect to this document?

MR. LERACH: The belief is a substantially

similar copy of the document, the Staff has, is in our

files. Showing the copies in the parenthetical --

CHAIRMAN RIGLER: Dearing the footnote, this

reply bears the consensus of the other CAPCO ccmpanies.
,

1

Mr. Lerach, in uhat respect is the copy from your

company's files different frem NRC-40? |

MR. LERACH: It has initials on it, basically.

CHAIRMAN RIGLER: Whose initials were they?

MR. LERACH: I honestly can't tell you.

) There are initials and a date.
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CHAIRMAM RIGLER: Cuce again we ccr.o to a problen
)

uhere there la additicnal materic1 '.tnin the control of your

client.
9

If you have authenticity problems, wouldn't it

be logical to go to that individual with the initials and

start there to find out the origins of the document?

MR. LERACH: I don't disagree that I can track

doun the origin of the document. It is a question of

burden. I don't think we ought to unreasonably delay the

proceedingo over this particular document. It is not a

particularly important thing.

I realize Mr. Lessy was surprised by the

strength of the objoction. I only mado it -- it was not this'

document as such. It came up at that time.

I felt we cught to get the authenticity issue

before the Board to straighten it out.

If it will expedito the proceedings, I will let
.

Mr. Lessy put this one in but can we have nomo undcratanding

then in the future if there is going to be an attempt to put

"unsponsored language", undated and unsigned language in,

that we have to come to grips with that and come to some ruling

on it.

To get the hearing moving along today, put this

one in, it's Efhe.

CHAIRMAN RIGLER: It will be received into
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avidence.

(NRC Staff Exhibit 12, previously

marked for identification, was

received into evidence.)

CIIAIPMAN RIGLER: In order that the record be

quite clear, the document we are receiving into evidence

is the one designated NRC Staff for identification purposes

and hearing internal NRC Staff 40, so that it is the copy

of the document uhich dces contain the copies to nocation and

the footnote we have been discu0 sing.

That will be receivad in evidence as Exhibit 12.

MR. MELVIN BERGER: I would like to take care of

housekeeping chore if I may.

While Mr. Lerach was speaking before. He

referred to Mr. Berger. I would like the record to show

that it was Mr. Steven Berger.

I would like when people cpeak of Mr. Berger

that they make a distinction to keep everything

straight.

MR. REYNOLDS: I would like to note the other

Applicant's continuing objection to the introduction of the*

last exhibit for the reasons already on the record.

CHAIRMAN RIGLER: The ruling will be the same

as yesterday. It will be overruled.

MR. REYNOLDS: Mr. Staven Berger has a matter that

,
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uc would like to bring up. Can we go off the record?

CHAIRMMI RIGLER: Off the record.

(Discussion off the ::ecord.)

CHAIIBIAN RIGLER: 3ach en the record.

MR. STEVEtt BERGER: At the cutset yectorday,

Mr. Chairman, you indicated that you hcd reached decisions

with reference to the Departmant's motion to anend their

intarrogatories to include the additional charge and with

regard to Ohio Edison'c motion for additional discovery

and with regard to the procedural matters that Applicants

have raised generally.

I understood that the opinion from ha Board with

regard tc the procedurcl mattsrc would not be coming forth

antil the Christmas break.

CHAURMAN RIGLER: It may be earlicr, Mr. Borgor.

It depends on how soon we can refine it and get it out.

MR. STEVEN SERGER: My inquiry was ahen the

written opinion of the Board would be forthcoming in

regard to the other decicions.

CHAIRMAN RIGLER: We are hoping to give you chose

this week.

For planning purposes, since you knou the

rasults, it doesn't pose a problam.

I indicated we vould try to tell you the oract

provisionc of the grant of your pleadings for additional
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-|.iceovery. I don't know if I can do that this afternoon or

t.o t but we * til l try .

MR. ST2'IE!! SIRGZR: As soon ac possible. I would

i.ppreciate it. Thank you.

Whereupon,

ROBERT McCADE, JR.

rssumed the stand as a witness and, naving been previously duly

sworn, was e::anined and testified further as follows:

DIRECT E;GMINATION (Continued)

HY MR. LESSY:

Q Have you been contacted in your capacity as

Folicitor of Pitcairn by a representative of Duquesno

I.ight Company concerning the cale of electrical facilitics

of che Borough of Pitcairn to Duqu2sne?

A Yes, I have.

This matter frequently was under discussion.

Specifically with respect to that I recall a meeting with

Mr. Marriman vary shortly after I became Solicitor for the

Scrough of Pitcairn he called on me in my law office. He

suggested the appropriate action for the 3crough would be to

uell its electrical power system to the Duquesne Light Company.

MR. REYNOLDS: Mr. Rigler, can the continuing

objaction we made yesterday as to testimony which the other

Applicants wish to raise, the Applicants other than Duquesne

Light wish to raise, remain as a continuing objection on the
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record? May that be renewed and continued?

CIIAITCIAN RIGL2R: It may. It won't be necessary

t de thac daily.

MR. REYNOLDS: It vculd dopsnd en the tectimony.

'9ct is why I an sensitive..

CEAIR!W! RIGL3R: Than raise it in each cace.

MR. RPYMOLDS: Yes, sir.

BY MR. LESSY:

Q Mr. McCabs, are you aware of any other contacts

regrerding acquisition of the syctem between Duquesne and the

Zorough of Pitcairn.?

A 3ach time that we met with Mr. Merriman -- this

was of ten on an informal basic -- the subject generally came

cp and he gancrally made this request. In fact, Mr. Merriman

cad prepared a small brochura which he made available to me

pointing out the advantages of selling the system to

Duquesne Light.

I might even note that Iir. Merriman called to my

r.ttantion the personal benefits to myself as Solicitor with

respect to the size of the legal fees which I could charge in

connection with such a transaction.

O Which you could charge Pitcairn?

A ,That's correct.

O Are you aware of any contacts -- do you have

personal knowledge of any contacts by members of the

.
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Duquesne Light Company staff to officials of Pitcairn other

uhan yourself?

A Wall, many times when -- let me enplain this

a little bit.

Doquasne Light, as part of its public relations

policy, had Mr. Merriman and Mr. Heisley attend the Burough's

arsociation convention.

All members of the Pitcairn Borough Council

normally attend that.

At that tir.c there were fraquently informal

discussions with Mr. Merriman.

I am cware that this matter was suggested in

an informal basis to varioua members of the Council at that

cimo. I am t:lso aware that contact was made of

Mr. Joseph Crizzo shortly aftnr he was elected to Council,

I believe in early 195G by Mr. Merriman.

These matters were discussed.

CHAIRMAN RIGLER: Do you know Mr. Merriman's

title or position?

'fHE WITNESS : My understanding was that

Mr. Marriuan was their municipal representative, in charge !

of sales.
:
I

MR. SMITH: There was an exhibit which designates

him as vice president for government sales.

THE WITNESS: If he were a vice president, I

|
<
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vaa'unawars of it. Hs had the title of Director, Governmantal

Sales Dnpartr.cnt.

MR. L2F2tCH: For the Scard's clarification, it

is my understanding Mr. Merrimr.m was not a vice pracident

- but was a rapresantative for municipal sales.

MR. LESSY: Could we have clarification as to what
.

innicipal sales m ans in the title?
!

h'

d

%

+

B

G

. =

, . . . .. - . - -_ _
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Oli c.il MR. LE2ACH: I'm carry.
'

I' ' ':W.IRMA2I RIGLER: Were you going to respond to

. ! c. Lostiv'1 incuiry? I den s Namf tf you heard ite aven."

t
,

<! tiR. L2RACH. I don't .b.cw if I heard it.

S CliAIA.Cli RIGLER: He asked for some clarific2 tion

(; cf nunicipal sales,,

'

7 MR. LERACH: If you want me to tell you what it is,

O I u. . '.1.

3 Duquesne Light sella pouar -

10 CHAIRMMI RIGLZP.: Mr. Lessy, do you want an answer

tn ym.r question?I; .

In ' Mr. Learch is willing to chate it.
.

I'
n;I MR. LERACH: DuquOcne Light sells power to

I,i b attreen 120 and 140 governmental units within its salec

.; g :: e e. , for a inriety of purposes, goverraiental purpoces, street
,

n; lighting, watcr clants, et cetera,

g. Ths.sa are customers that need to be supervised and
i

contacted a.z any other sales staff. This is one area of govern-g

' nentti sr.les.3

.n.o ; r4r. Merriman 5 orked in that departr.mnt.
~i
i

i'
<1 MR. SMITH: Exhibit 18 demonstrates that ha is theo

i

.3., . dirsctor cf governmental sales.

i- MR. LERACH: Could you give me the Staff document~.cs a

.,nurlber, air?, . .

u,

4 ,

u.n. 3 MR, SMIT 3: That is Dccument No. 45.3

't

.



, -
.. - - - - - - .. -. . . . . . - , -

i<
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t.

:

I
:mm2 CHAIR!U.N RIGLOR: :le.t's rreccci, ?u /.2:: .y.,

.

.

,,
.'- MR. LERACH: The 7.:.n n,mr ic h a t- 1:: :' ' ,

. .

'
-

e

,

o ,

don't want you te be under tha rn..c:ceprea:ma / -

. . . . ?_
. . ..~

.

.'i or director of cha company. 20 ira c a r.idC.- - I. -3v 1 ; m.

5 The director meant he supervised four er fin n.;.... . e ..

G him.

7 3y gn, n333f:

O Q Mr. MCCab2, 00 ycu nCVO hEOT.'.GdgO Of i..F/ C.* /7 a[. .' .'2.' - F I
'

9 by the Duqueana Light Ocmpany du.rir.g d.e 10 t uc:. ; .-

,

10 A yc3.

.. ., . . . . . . .: .. prasume '/cu itann tequxsuu. ens n: iran w.'cp 2.t. . / = .: .

.. -
64 Q Yes.

13 A The Duquesna Lighc Cca.ps.ny nc;quirci hha-su.i ? - :. |,

14 system in Aetna, in Sharpcin'rg n;l =cist r.2.: ;.t c , 1 ~i tic -

15 the municipal syste= in Aspenvall, Pennsylv;r:ia.

1G All of thace ruunicipa.L cystr.as hnG b; .. - @ - .'

17 f' genaarting systems by the raspecti c horougita m..i :11 c,'I
l

iG those were acquired by the Duqueans Light Ccngt.ty.

19 | MR. LERACH: Mr. Rigler, 2 can do i.:ic ''. : .., ;u :. ~ . c m
1

20 i for voir dire of Fir. McCabe, or anothe# way.

21 We did acquire the systama. :Jr . M:.c:.w ic gr . ~ . [
f

i
22 They are not in the last ten yearn. Zo was not % c soliefccn:

1

23 for those boroughs. I rlon't think 'thic is tha uitncao 5:,
+
:

24 give this evidence to the Board. His knculadge hc.c to be j
1

;

25 based on hearsay by definition. ;
,

i
.

$

!

i
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mm3 1 I object to it.

2 CHAIR #AN PIGLSR: i7a will Fern'.d it. |
;-

BY HR. LICSY: '--
,a i

1

f
I

4 Q As a consequence -- u:rnhch dhat. j
t

5 In the Borcuyh of Piter.irn the lac'c remainiw? |,

4,

6 municipal electric entity in the on,:vice arca of uh : Dc;Tuccua |
1

y ; Light Company? f

8 A 'fhat la cormt,

$
g Q Vihan, to your knowlosca, tu.3 the .'.nst centact by

,

i

10 officers who were Gnployces of the Cuquesn2 Light Ccmpany to |
r
1

3; the Borough of Pitcairn concerning potenti.1 accci.:ition c2

it?
12

A r a ng of h cn d m t W in Wna13

i of 1968.
34

i
O Mr. McCche, the Duquear.e Light Ccagany haa :?iledto

with the Board a ploading xntitled Prohcaring Fact Eria.? cf1G

the Duquesne Light Ccapany.
,

I
t

For the next line of cuestions, I t.'ill rezd "'cu I10 .

i. certain paragraphs therefrcm, and ask you ba.aicall'/ - it
i.10
.

,-

" * U * "' '' * * *"**20

pursuant to your recollection.,~1

CEAIRMAN RIGLER: Mr. Lerach?

MR. LERACH: I object to that form of questioning.

I have never seen anything like that. You hand a nnn a brief

!Mnd say, is it true or'not trna.
,

P
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i, i,
3-c.G 2 .,;;

.

:t .

.. f
ej

4 :, ,
,'

v.M ! .7f he wents to rich Mr. :'cCuba qud icnc abcut
a't

!

9 ;) .-
s, u.. .4cc , a .., y.m. . n..n. n . s e. 7 , t.<. .~w- .. . m.e.. w . ... e. .=. J.w..y ,o e .

..., .a. . n . s.. . . ..
..

-
v ..
-- 5 .e.. .yry ,3e 4 . _ .,*.. ,,.. . . .. m. . . . 0 w. p~. , er in. u.. . . 3 ., 2. . , ..v e.c :. : ..2

. . . . . . . . . . . , _ . . ... .. yg - ..

f
i' if

t1 putting a 'rie" before -% n.2n r.Ld =ying do von agrce with j
A. *r

I"j.i, this or not cgrca with that. !
,1 1
.. i

r. I|t
-

I~

IP.. RP.|YMOLDS: I join in tk.t objectic.. j
l. '
r ,

-
# i

?E. I3STI: It is not c Lrie.f.,

i .|gq i
i It is a Plc.intiff':0 na::ra. tit.cs sti cnent o:t facts. !

>
.

.
,.9 b It attempts to put in front cf thc Eccod., a state."ent 7.nd. In >

l

N: interpretation of facts in a light thc.t the Duquar.2e LiJht '

f '
g

., , a .t'' Campany desire 2. i
!

12 '
- 1 would read short paragr:phs frer, it that !,

1

13 identify topics or arece, including one fcotneta, and as.. a l.

.

1

'50 y question er two with rcopsch tc thatw..
.,

i

M The alturnativo couraa of questioning ia --- ;culi.

,

,

P
:

* ' p! b e v e r y m u c h l o n g e r .
4 '. .

;

i
;

I'
'

{ CHAIRMAN HIGLER: Mr. Lerach, I ujre.: vith you
i ;
-

,

M t

that whether or not the uitnans agreac with ec:taihing 42e.7 not,

a'

19 4 ha t:clevant.
|20 8

| However. to the extont that a Incent.t. statement is .
;

21 jputbefore him, wa would have to hear the question the.t .
t

.

;G ) followed it before 9:e could hear your chjection. '

i
1

123 j MR. LERACH: Could we delay the questioni"J cc I |
.
.

124 jcan get a copy of my bricf, so I can follow the questioning? |4

4

25 t i
. (The Board confu ring.) i
% .

q. . .

d .

a '
,C t
q r
-

s
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:c'3 I CIIJJR'lAli ED/2R: Mr. LOSE'Vi I :: cut ycu to diract
.

.

.
. y ,. ,.a . , 5 4. . , y . . o .#. c. .. .,. 3 m. . ,a ,,.,,..,4 - . .ot .4. ~,. -.,.-..t. :..< o-

~
e

. ..,.L. .. ,.c.... ... - ... .a - u. . . . ....
.

.
>

,

tyre.ctnent er interpr.htc".icn StO'm t mtter . ;8

+.
t
}

*ic'.1 quSOtIOn 11i'.1 Uniy 3cs*,ut fEO *.G ; ~10U.*
'

,

0 MR. 32YMOLDS: I-ir. nigler, I object to thic.

*
That docacnt is neu a ccmtsut in cridence. Thics .

4

I [ ir - I thlnk if ra are going to ---
'' p[ CHAIMIAM RIGL2n: I agres it is not in cridenco,-

i
,

h If thera is a factua'.10To. tion contained thsrcin4
i
;
.

i? e s to tihich the witne.sc hac knowledge, it ic possibls that a
4
4

t' ~ y.53 tion eculd be frened uith respcet to the cece. racy of,.

:'
l'

I' jthat fact. We are juct going to hr.v3 to honr tha quostion. .

)-.:.r
13 h F2. R3YNOLDS: I thinh that if -- I gutac that wa

! !,
1

i+h here levyers in thi: rect. and na ara goir.g to c., crate |
'

U
6 .i t under nori.aal procc4tres. I cbn:t ur.'.erstand schy Mr. Leury

s.

13 |: cen't ruh a quuction an6. ask for en ancuar of the vitn::ca
n
r

i? uas to whether it is in his knoulcage an oppocou to p.Gling
r

13 [ out the briefs filed bef are this Bcard, the cec. tic tray 19:. Leaay
y
I'

it g, 'tried tc pull cut a centplaint yestarc!ny. I think that in
'

i
.

.D - iney.cust a' le . ;

i I
'2; ! MR. LBSGY: Have ycu found a copy of ycur brief,

22 |Mr. Lerach7
.,

s

23 NR. LE2AC3: Proceed with ycur quectionin?, nr. Lecsy.';

2.1 J BY MR, L2SSY:
.

23 0 On page 23, first pnragrr.ph, last sentence, of

I
i

i- ;
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f
i.

'..,;.16 Irohaaring Fact Brief of Duquec;?n Light tJ o r.7 a n y , file:t trith '

;

I t.W Jocrd, the follcwing staten.nt is mcCc:

."

"*E aquecar, thsrefore 11pcchedly offertd to 0011 -

,

4 Pitcairn Enta dM" r.cner, but sculd not dovia h e' '

5 frest its 6:2ridf in favor of this one custcar. ",

}
'

Is that an accu:: ate .3t2trent s. urannat to ycurs -

r
.

f

7 r9 collection?

O M2, sETdsCH: I ob'tect to the.t.
' f

3' Unt.ar ons the shabe:.31.:U: ar ys "Dnquosus tharafor?." '
t

i

10 Con't ycn think tre en:ht to read ifcat ccrts hsfc:13,

,,

1! a sentonce that says "therefcre." 'istat it the problTe. Uith i
, .

12 picking out onn sentonce.
f-

!

ta 'j MR. I.ISSY: I was t.~/ing to limit it to tha
}+
.

M J.fe.ctual mattara.
!

m CUIn:PMI! P.IGLER: Cait a minute. I.
n-

I,

: .3 ,1 (The Scard conferring.) j
,

P
.!

17 CFJJi'RIGN RIGL3R: You are going to have to get it,

a ;
5 .

I33 yto a direct qncationing if you want it, Mr. Leccy. Ii.

4 e

. o. !. . MR. RERIOLDS: Mr. Riglar, I would like to noto
i
'

-

Y
7.0 / that that qu.scian has been asked and answered t/cstarday. Is?, I.

1

9'think.we can avoid repetition as much as possible in thin21
i
i

g .i.hraring, it would ha helpful.
i

7,3 { MR. LESSI: We are gctting into a different matter.
.

i

34 } We are getting into a nctter of Duque3ne's offars '

I

i

...e,-{iwith respect to nato "M" and I think that it is a little bit
,,

.

i

): .
|-
.

'!.
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t

r-J I 6i:!f-2renF. frcm the ticrch 12,135E docrcnant intred.'.cnd in j
.

67idOnce. i
"

.

- g P ~.7.e.m. wa-. .m.. .v. v_. s . _; . .: ,. apf }.L. . g . A..
. -o1 es . n .

/ . . . . /.q . .. . . . 1.. .t ... .s... . . .-.

{

..,a. ..
...,n,.,:'

, . . . L*J'. 'JZ.4 s,3 Z '

:

I
.

s:= O Mr. McCab-e, da.d .4uquanna ::.spantm...y o m:o r c.o ra!..t.. .
.

PLtcairn Pnhe "M" power durine the pericG of hius hoforc ths. <

.

7 ir.rcuit tras filed?

.
3 A To t:he heat of my kn a'.1690 R7.tu "M" vae

9' '.vailatlo *n tha 3orough of Pit::airn.
.

I
10 ?/l'.. REYNOLDS: I object to thi : linc of gnecticni.ng j

.

:: hering no rela:icnchip wh2tscover to cativitics under tilo
,

E ' license, and therefore, not a pa.tmlicaible lino. j
i
n j

1? CHAIRHAM RIGT.ER: Cvosrul:5. .

a s

!

n't MR. ES.1T: 1,
-

.,

i'

is 1 O In adcition to four requcct to the individual
,

!G ;i CTJC0 co 2panies for alectric poucr, did you also Itche a !
i

t-

;y '' raquent of Ecst Penn Contpany? [
l
f

in h MR. LEIU.CII: I chject to the quostion. It h:a no !.
..
o

r rdOvence to this proceedine. Wost Eenn Fotar ie not r.a, e. o
. -

U

m liap?licant.,
a
e.
I

21 j;, HR. LESSY: I refer to footnote 10 of the DwTesone
a,

'

. n: | Light.?rehearingFactBrief.
t

py, j "It must be undarctccd that Duquesne we.c not

e- .
. Pitcairn's only potential acurca of bulk ecuor or enercry.t<

1
.

P.5h. Pitc:.irn*c consulting engineers in 1937 advised the
|

I..

.[-'
I.

_ , . _ _
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,

$'I.~ 3 i, horough that Waat Psna P0;rcr,il .4c.arhy in'. ector; -c sn'20.
,

utility End. Part Of @l'*t 1 llegh*237 i'OTCt SVOt:*.Oc FCG C.**
.

UOt0ntial SCVICO C.i D'10h *?c?77 itOd thT.D ??Mi8 FCIMA i 'O '~''
'~ ~

i

e Cur 02t!.y Sellihg bulh O*X7'.'r to tVO rurC.1 0.7.3C hric 2

i

COO'.)Cratf.Vod."?
- ;

h

!

3 The footnoto continucs. '

.

I. .
,

;< i . The inference of thic argtuont is tho.t Pitcairn
|i

-

:p" had other om.er supply operatienn. U2 want to ?2plcra thy.t. '
.

t) i
MR. LER71.OH: The fact I put sc-~.athing in my brf.ct t

,

',

', d:ezn't nacascarily maan it 10 rel.wa* t.in
t

. .

(Laughbr.),,

t

1.e. , . IIR. LULCE: I had to attempt to c.nticipate uh t '
.

m
c ,.

w i; hind of aryctants they wore going to v.aho and. what they wora !

,

U !

going 'o gat into evidaaca.c. , . ,,
.

.

g| Hy objectica to that aca'c testiffing in ::alati:/:
,

,

.

i,[toNoctPenn standc. If tho testimony ccmcc in thea hc.y

.

.
4

t footnote is rele.vant. I
-

, . ,

!J l

,t
,-

l '' ,

CH3.IRIEN ZGI.ER: If you callad it ,o the atuaution
'.
'

10 !.
-

{. 1
.

s ;,- cd the Board, I think you thought it was rolovimt. i.c..

l

,t. f Tha objection is overruled. !r.

l-

j IG. . STEVEN BERGER: My objection,'/ cur Ecner, ic7 i <

t

~~.jjbaced;-- I cbject becauce there is no basia in 5cet that therey,.
!

s.t
1has been a request by the Borough of Pitcairn to Ohio Edican, , . ,

a
<

>

jor Fonnsylvania Power for electric powor, per se.
.,,44 .

i
' iC?J.2 EAN RIGL3R: Do yot Want to rephrase that quanti.on,y.

>

Mr. I.cssy.t

i
(.

6
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*J6
/

G On March 25, 1968, nGroximat ly, ciid yr.u urieq.p. /
/

/

to your racollection, a lehtar/ to N , J. V. Foix 2ca,

S-o-i-s-s-o-n, vice precidsn. cf .ntzketinc; of ths Ucut

Penn Power Company?

A Yes, I did.

G Mr. McCabe, I sho'.r ycu a documcat, , hich '.rould be

NRC Staff Exhibit Number 23, dated March 23, lhM. It is
'

i
identifiad in our listiA:g a Exhibit ?icdaar 27.

CMAIRf W1 RI/GLER: It'c NRC Staff -- th0 cor. fusion

the Board is having w ith the decignaticnn are that the Staf-?

:
.

designations are in/tormc of Exhibit Memberc, and then

we turn and then call it an exhibit ntmhor. Wo havo two/
1

bexhibit numbers./ e would appraciate it if you usu.7.0. refnr
,

to the NRC desidnation, NRC Staff designatioir ca O C.sct an?.

number, so that thic will then he Enhibit Humber 25. It

will be NRC Str.ff Document Mumher 27. That way hhe record

will not be ambiguous, when you speak of an exhibit.

MR. LESSY: 'fhank you very cuch.

Was there a question?

BY MR. LESSY,

G Is this doeur, tent, Mr. McCabe, a ccpy of the

letter you sent to Mr. Soisson?

A_ Yes, it is.

__
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btt2 l'R . LESEY: Staff tsve3 fcr admienion ' . 20.

evidence As D hibit Ih.6ar 25, m :.h? S ta f f .-:cm:...ani: wh i
.

iu amabarc.1 27.

MR. LE3J.CH : Ec objection frch! Degwmne L.!qht.

CHAIM'.AN RIGLER: Et:far3 'rOu a0.'". Nur UCCutica s

to avoid any confuuion, wo w:mt you to go bac.': to y;uterday's

exhibits and on the IIRC St:ff delete the trov;d r.::hibit cnd

rewrite the word document.

MR. LESSY: The a::Isib.f.tc in r.0Ece2,3 ion C E the

parties now?

CHAIMiP.V RIGL3R: Ethibits in the 90G00G310n of
the reportar.

MR. LOSSY: I would be happy tO. I tuight add,

When we get to the nut witners the nu.':b9rs jurg to tha

<100 cerica. I think there ic : uch icas of n chance of
"

ecnfusion, but t'e vill do that.

CitAIRM?a7 RIGLER: Concistantly changa tha
'

designation, internal designation frca e:dlibit to docr.nr.t.

MR. STEVEN BERG 2R: A0 to the last proffer the

doct: ment Ohio Edison and Pennsylvania Power object to th;

doct:r.ent an having no possible relevance to Ohio' 2eSon and
,

Pennuylvania Power Company.

CHAIRMAN RIGLER: Overruled. You might be right.

The Board may attach no significenca in terms of ycur client.

2:chibit 25 for identification beco.'.>uc Exhibit 25
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h,, for identification in evidence,

t. . (Tha docm13nt referred co

t?a'3 reurkc3 t1RC Staff 2 :hibit

Ilumber 25 for identJficai: ion

and was reced.7 2d in avidence.)
.

3'l 'iR. LESS'I:c

0 i<ir. McCabe, I direct ycur attontion to ietter

dcted April 1,1963, frca Mr. Sci.3 son to yourself uith IIRO

Etaff document number 28 on it.
1

Is this the responuo you received?

L 'les , it is.

MR. LES3Y: Staff U. oves for cdmission into

ovidence of E dlibit 26, this April 1,19GB, lctter.

MR. SJEVEN BERGER: I object to the cdmicsion

of this.do mont as against Chio Edison and Pennsylvania

Fower, en the grounds previously :!tated, your Honor.

CITAINIAN RIGI.ER: Overruled. Hecring no other'

objection, it is admitted into ovidenca au E::hibit 2G.

(The document referrad to

was marhed NRC Staff 2::hibit

No. 26 for identificaticn

and was received in evidones.)

BY MR. LESSY:

CL Mr. McCabe, did you subsequently writeto Mr. Soisson

again with respect to the sar.s :3ubject?

.-. - , -



iti?9
.

A. Yes, I did.
bw4

.

"
G I show you a doctt:Innt dated _p::il 3, 1 9 i C . ;;'c n d o

NRC sta.~.f document arn ber 29, Inc.e.yourGelfno :C. ,; _ im: m .,

and ask you if this iu a copy of the ir-v.er y.:n cnt to

Mr. Soisson?

CTIAIRfC.N RIGLER: Do you want th"t t:Crhed for

identification as Ezhibit 27?

Whe doctr. cat rn'.' erred te was

mcrhad EC staff Exhibit
"

Mutaber 27 for id 2ntiil-; '. tion. )-

THE WITNESS: 7ec.

RY MR. LESSY:

'
4 The first paragraph of that letter prcividna in

' part we have the Borough of Pitcairn are mJara that the

H West Penn Pouar Ccmpany doon not au the present t1:2.0 hrt.
H
i

H authority to suoply couer in the Borcugh of Piter.irn. ?.
e

/ . wonder if you could e:: plain that ntatecont to us, cir.

A. Well, the response to ny first latter to Ecst
.

Penn Power was they had not authority to cupply powr to us.
.

'

I acknowledred in this letter that I was aware that they had
\

no franchise in this area, becauca Duquesne Light had tha --

were located completely within Duquesne Light'.: franchi;e

area. However, under the Pennsylvania utility 1st it la

a matter of necessity and convenience and so this letter wac

to point out to West Penn Power that since Duquesne refused

to 'provido the service, I felt that there should be no
-
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I i

6 difficulty in West Psan obtaining a c2rtain rconut of '
.
s P

bi5 |i .

.,. j; necessity and convenience should tho so desira to pren6 + i
->

q r

' us with po'.ia% .I. , ,
.

..

.
'IR. L2SS'J: Stu?2 ra0VLO for entrsnca into the fb

4b .

.: t

!! racord of Exhibit Number 27. j
r ,t

1aI;
I

,F MR. LERACH: Iso objection from Duquesne T;ight, i
e h, !,..

d MR. R m 0LCS: Continuing objectian' from all of ;. , . *
; .

I'

e !i the other Apolicants. i
a :
: t
h| CEA:EtAti RIGLER: Overruled. It Vill i;;e rc:aived i

e .1 1.,
! as Crhibit 27 into evidsnca, I

to 1 !
P I

ti. GThorcupon, the docuoent ;
. ;

.,. i q ,

'i previously inarked MRC Staff ic; ;

1? d !
1

3

0 Exhibit Mumber 27 fer i
.

4 1 4

.

s

i
*

s identifienticu, vac recaived in |
14 4 *

f, I

|' cv;. conc 3. ;

a ,C.

7 ij 3Y IG., LESSV - -

!M, .

4
h 0, Are any of the facilities of the West F nn ;

17 ?

Fower Com;'any near the Borough of Pitcairn? |
'

'

.

IE - ! .j ; i

h:
A. The West Penn Power Company hce a high voltcga *

:
i4,.,

, i,a ;
. ,

.

2.C I;j line located approx.htately twc and a half to three milso
; i

I
i| cast of the Borough of Pitcairn. !

'

21.!j i#
1 0 Between the facilities - eluctrical facilities
li

n .0+

"l cf the Borough of Pitcairn and the line that you havo ;
c. ,
"

'l; just identified as Most Penn Pouer Companyy ara thera any
24 ,

22 }, other electrical facilities?f ,

t, 8
' l /

i

,

.l '
;

_
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9

1

t
'

1 A. There are ather slectrical linas !.n tint arca
:
I

i w!<ich helang to the Duquesno Light Coppany, |
'

>

c 0 Rctr far are. the elset-ical lir.?s of de |
,

i.

Dtquesne Li itt Company c.ppro:in.taly frcm kne unos of the j
-- *

f::
P

F -. Ecrough of Pitcairn in tha area whore the West Vann II.ncs
4 :

ti

i i
t cre?

? MR. LERACH: Cotid. I cbjact to that, pleana, fer |
,i !
,

U lacle. of specificity? What kind of lines crc 'so talking
,

9 abcut, direction, transmiscion, t.-hat voltage?
?

G iIR. L2537 : I *. fill ge over that. !
'

. .
i :

1i ,- 3? !iR. LESSY: s

|
i i

12 9 0 To your knculedge, what types of lines of Wect
|1

.% I
13 '. Psen Power r.re there located, .ss 'fou mentioned, near the I

y 'crough of Pitcairn?.

.

IE 1 Unfort.unately, all I kno:f is therc are high i
.
G

f,0 d voltage transmission lines. Those lines would cr.?ES
.

l' s

!y y Dugaesne Light's 23,000 kva line. }
..,

my G That 23,000 kva lino ic-the line the.t serras
I:
Y19 the Dorough of Pitcairn? !

e
-

fl

20 h A It's the line from which '.re presently take service,
H
t-

7) b ye3
f.n'
i
*

22 ' (j q. Is the Borouch of Pitcairn electrical facilities
.,

.t

23 i physically surrounded by Duquesne, by the elect-ictl
3

i

j facilitiac .of tha Duquesne Light company?2a
i

|1 -
t

. A.. The Duquesne Light Company cerves all areaum.c. no

s

6

f.

N..
_



,2
,

1702',
i

. I
,

I curroundiner the Gorough of Fitc:2irn.

.
i'2 "

Q. Thus, would any acnass to octGi'o psier scurcr.s i
;

i~

by Pitesira require the co:peration of Dugwasne in you" *

'.

i. ,

' v: sw? .
.

- r

C'9 ' .'

MR. LEJ.CH : I object to that as calling for a !
|

.:
t

1

0 conclusion on the part of this Witnasc.
9

7N CHAIPIIAU RIGLER: Sustained.
*f

U || BY MR. I.33SY:
h

3y ~4 Did the West Penn Power Co'r.nany by Mr. Fois: on !

- . , ,

'ey renpond to you- follow-up lettor identified an Exhibit
i,:,

i: '- 27?
Il

.

l'
12 ? A Yes, they did,

i

'12 p G I shew you a 1cteer dated April 17, 1960 cic;eed
c.
I

:4 C by :ir. Scisson addrcaned to yourself, and ask you if that i
i

E, is .n copy of the responce? This uculd be Udtibit hincarn
.

iG - 28, but is identifisd as Staff Decament Numbar 30.
..

c. I
D' . ' A. That is a copy of the letter t-hich I received. !

. .

i f

::t .'a 1 (The document referred to uns !
i

'

|19 i marked URC Steff Exhibit tic. 28 -

*

i

:|
:10 for identification.)

| 1

.t i BY MR. LESSY:

P.2 !j; G- As a result of that lettar, what was the final $
H.

'

.

23 1 position of West Pe.n Power Company with respect to your

:G . , i*dquGSt?
I

:i
2 5 i.. A. Wst Penn' indicated in the letter that they Ve.09

l>
0

,

|
.

o
>-

4

i

'is

' . 'l
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-

!
t

: 1. ,v. o. ,i
}

.

1 ;
I

.6 i
i ib not interested. i.

1

n
i2 'i C Did they indicate that the fact that Duquonne j
e

3 ! Light has intervened wcc the problan? I
s

! i
4 A. They made no mention to Dcquocra Light in their

'

5 response, no.
t

|
6 }j n To your knowledge, do you know if ?bst Penn j

' f
i .

7 .| and Duquesne compate for wholesale mimicipal cuctemro in
.

t
.

9 0 any way? |
i

9 n. I do not know. I do know -- !
!
i

10 IE. LERACII: I objcct. The Uitnsca caid he :
.

?

11 did not know.

12 THE WITNESS: I (i0 not know that they corapete. |
s

i

13 I know they have an agreement relative to ac vicing |
1

14 custemors on the houndary lina hetunen be two cyStanG. |
t

b

. .

fESG ic.
,

17 !
i
1

13 i
! !

:

!.

to i
!
.

-20 ;

i
i

2.1 |
i
1

22 1

1

23

24

25 ,

1

!
C

1

.
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7 3Y MR. LSSEY:

Q 00 you hava any knowindge as to r.ha proviaica

of that agreet.icnt in general teria.;7

A I have a copy of it n 'ry fila.

Q Do you have a copy of it with ycu?

A Yes, I do.

MR. LESSr: This doc:racnn is not included in

the NRC Staff exhibits because 60 had junt becom awarc of

its existence.

Accordingly, pursuant to the Do?.rd's order

we could only amend our doctuaanc lict for good cauce. Cur

good cause is that we had not bacn aware of it until today.

MR. LERACH: I sdbmit if that is the tsat of

good causa, wa are going to have a long, long hearing.

It seems to me 'thet Mr. Lecay had a lot of

discovery tima.

I don't know uhat he is talking about. I have

nevar seen tha document and don 't.know uhat it is.

MR. LESS'i: It is a Duquesne document.
..

MR. LERACH: It may well be. I am corry,

Mr. Lessy, that I do not kncu every single document in

Duquosne Light Company's files. They ara large files.

Mr. Lency prepared this case for months and

months, if not years. There were discovery precaedings.

Mr. McCabe was in touch with the Justice Department in
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Spetember of 1972. I dca't thinh uc cught.to have cdahita

coming out of tho, hat during the honring liho thic.

r. I235'I: I.et .s rocpor.d tc hhat if I n:ay.

The reason this Lubjact baca:r..: of inter:est to

the Staff is contained in a statc:mnt mado in a Itztter

6nted January 26, 1969. It is raarked as Staff Document

II:.mber 4 3. I refer to pago number 2 at the botte::t of that

page.

MR. I2 RACE : Could Mr. Lossy hcid on until we

find the document?

MR. LESSY: It hasn't been offered into evidence.

I will be happy to circulate copies. This is included in

the Staff document lict.

OEhIRMAN RIGLER: '"he Board dacan't hava it either..

V.R. I.ESSY: It wasn't included becauce ~~

' IR . LERACH: Mhr.t is the dato of thic document:?-

fin. LESSY: January 27, 1969.

MR. LERA.CH: Mr.y I hava a request for ground rule

on this argument?

I want it understood that I don't want the

witness ansvaring any questions that Mr. Lassy acks until

I have had a chance to object to the questione end hava a

ruling made by the Board.

(The Board conferring.)

CHAIRMAti RIGLER: Mr. Lessy, in response to an
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objection, you were to refer the Ecard to a particcinr

paragrapn --

MR. LES3Y: I want to .cafar to tvo thingd.

Firstly, the document unich fir. McCabe has

produced --

MR. REYNOLDS: I object to that. IIe has not

produced a document. Uo have not seen anything.

MR. LERACH: No reading frca that document to

this Board. I object to it until '.ta make a ruling es to

whether or not he is permitted to add to his exhibit liIt.

I don't want one word from the documsnt read until the ruling

is made.
.

.
CHAIRMAN RIGLER: Wo will sustain' that

i

temporarily.

MR. LESSY: With respect to the January 17, 1969

'

letter from Mr. Olds to the Duquesne Light Company --

CHAIRMAN RIGLER: I think you butter mark that

now so we have it in the record. -

MR. LESSY: This would ba Staf f U:tilibit Nurber 29,

letter dated January 27, 1969. It is written by David

McNeil Olds. It is addressed to the Duquesne Light Company.

Attention Mr. W. F. Gilfillin, Jr., Vice President, Sales

Division. It has the Staff Docura.n * Nmnbor .13 on it and it

is included cn page A3 of the pleading list of in caded fact

witness.
(The document referred to was marked
NRC Staff Exhibit No. 29 for

identification.)
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: CHAIFRAM RIGTEd: ''O tt nh.:ut tha 1.ancr?

O . t, c. ~, -s. < . , ~..*....-.9.>*.s..--i. . A u.c ..3 ,v*y. ''' ' W- "-. . . .. -.m .. ... .. . : . c' 's.

:'u-Ms a '3'c: . c/ - 1 a'.'', s'..- <- . .. u .' .1 r .'. ' '...4.<.''.. t. ,- 1,. 0- t" .. . . .s. % . . . .

diccovery has esta' l.iched wi".~a r':sco .d.i.a c. .: zi" c.y t' nc

Pitcairn has ?.o facts tc support .'.;s ca.0c which ar3 not

aircady apparent.

In parenthuses wit.'1 a c.waat as to horriterin3

location implications of the DrosencWest. Pmm :-Q 2bianinips.

During the ccurce of the prayarat: cn of tha-

casa wo ucre intrige.e3 by that lengts.ga. Un:-il P. day,
i

however, wo did not know of anytning the.t e c-A0 cu -port U 3::

language and Mr. McCabe hac indicated that this duc mant 6:cs.

CEAIRMAN RIGLER- Did ycn .;d:c inquiry?

MR. LESSY: Yes,4:.nd at the tim this ma 2ct

locatablo.

CHAIM W1 KIGLER: Mcs your diucovczy rcqwst

addressed to Duquesne -- un.o was anc_,un.ac .tn t.,w M r:.. .o ra. 2.. . . .

. .

agreements?

MR. LESSY : ~'ec, it did.4

CHAIRMAN RIGLER: Was the docur. tant produred in

response therato?

MR. LESSY: To our kncvicdge todey ino the first

time we had seen this document. I can't state with cortainty

that.it was not prcduced.

C3 AIM WI RIGLER: Addrana youracif to the
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question of whether'or nct this document was produ wd.

.T1. T_ERACH : A3 Mar as I :tscw, evarf document

that was raquestod by them wan prc6ucsd. At the htst minuta

in thi:s case there uns a supple.nental re. quest for npecil'ic

documents which they mcy nav.s w'nted. Ona was a spcach that

one of our peopic mado.

We went back -- it ncy have been by Justice,

but in was by the government. Whan they had spccific

documents and they wanted to knou whur3 thcy wora and they

asked for them and we ucut and dug itam. out.

There has never been allagation of territorial

allocation against my client in thic case. It is total

surprise. It is prejudicial.

He had the January 27 1963 lottar ny marked

as Staff Erhibit 23 for Lord knwa how much rr.catha. If bc

was so intrigued by it, he could have contacted Mr. McCaba,

'

taken Mr. McCabe's depositicn. 37 could havo got te

the Pennsylvania FUC. He could have pursued discovery

techniques.

This is not the tima to have this doc cent surfaca

literally only a few hours beforo I will crecs-examine

Mr. McCabe.

It is not a question of one docunont relating to

Mr. McCabe. It is a quastion of opening a whole now arca

of the supposed case against Duqueano. Light, an allegation

.
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that we wore never notified would be made against un.

MR. LESSY: I can nry uich recacnable ccrtcinty

that this doctment va3 not producad on diccavery e.Ld .';hould

have been and therefore we feel thac ic good enuse for its

entrance into evidence.

MR. LERACH: I want a recess so I can talk to

my clients and lawyers in my office that workOd on this.

That kind of accucction is r,s.de not against ny

client only, but against my firm alco. I vant tina
.

new to discusc this with the other 1mriers.
.

CEAIRMAN RIGLER: Wu (-till take it under cdvicar.cnt.

We want the specific discovory requect the S:cff

contends would have obtained the territorici allocation

agreement in controversy.

Upon designation of thau I want Euquesna to

tell us whether or not, one, they concur the request called

for the document and, two, whether or not it wcs, and we

will proceed from thero.

MR. LERACII: I would like to point out one

thing about the discovery and how in procacdsd It ia my

understanding that broad discovery requests were nado that

designated literally hundrads of thousands of documents.

My understanding is then reprosanti.tivaa of

one or more of the government partion came to my clients'

offices and were taken into rooms and were told



l'Il0

jo?n

"That file cabinet, that fila cabinct," at catsra. Lacanc

of file cabineta. % through then and taka what ycn want.

Leck.an it,"

How can we be certain tnat their ps.opla did thei;

ich and went through evary single file o:2 every cingle drawer

of every 3:.ngle docutaant or ovary cingle fila cabinet wo arda

available to them?

You nea the problem I rm trying to highlight?

CHAIRMAN RIGLI:R: I can aee another problem.

How do we know the document was in one of theca

file cabinots?

MR. LERACH: I don't know.

C*d?.!RtiAU LESSY: Let's answer the qucntiona posed
$

by the Board firct. i

MR. iG~iUOLDS: Is it possiblo ve could see the

dccunent so we know what we are talking chout and wh.It wo

are looking for?

Hr. Leccy ha:tn't choun it to us. I hava never

seen.the document. It may be that uhen Mr. Larach ceae it,

it vill jog scraching in his nromory and we can say it wcc

produced or vaan't.

If we aro going to go through this exercice it

would be helpful to haca a copy of the dccu: cent.

CHAllVIAN RIGLER: All right.

MR. LESSY: In terms of proceeding further with
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3cae

respect to this line, our only desi:.ra ia to intrcduce the.

docun.ent into ovidence.

Ws hava no questiua2 of Mr. McCabe, cu't.her

quastion: uith r Opect to the decartant and, thereforc, this

utstter can hang in tha balance not affecting his tutinecy.

The caly othar document that would impact on

this is the doucment which we just identified ac the

January 27 1969 latter.

212 . REYHOLD3: Mr. Rigicr, if I rity, we have just

been handed this document. It in er 2 reemant dated

Hovember ]937. The decincent at the end says it continues

-in affect for five years and thereafter until terninnted by

90 dcya' writtan notice.

It pecs on to say it prcvided unde;: othar

cir:cmetances it can b0 cxtunded.

It wac filed wich the '??C in 1937.

Nou, we can purana this furthor and no will, but

: have scma question on its fcce whether va are t:lhing cboat

a kind of document that was either called for ir. the dccument

requinaus or anticipated undar the brcadest rotuing of uboea

requests by this Board.

CHAIRMAN RIGLER: I already ruled that

Mr. Lassy would tell us which discovery request ho cont:nded-

it was produceable under and yo3 vanid have opportunity to respon

-

We cbviously will not receive it today, so let's



.. / .,_ 2;,

a ,.~,

b'o On.

M!1. EEYNOL0f3: My point is net Sta particular

. etplss t . he are ta.'.ki.::.g about n 193 7 decumon.t lilcd with tna

PPC in l'3 3" . That is sozothing differer.t.

I would.liko explanatica alco as ta uhy h0 feels

that documnej if ha erin find an cypropriate reque::t, comes

within tile ti:ne frane vc are talking c.bcut in this case.

W1. ISSSY: I would be haPu.v. to res.cond to that..

I think the Bocrd wants un to go ca. The only thing is that
.

Appliennts haJe tha enly copy,

I wonder what procedero the Pctrd :/iil raccm:acnd

ao ve can retain a copy for the witncas for hia filaa or

anyona oise.

C3AIPJ4?d! RIGLER: Suppoca over the lunch

h o:Ir w m a kcs a r:orox copy,

s,
p.e I e *

,

%'

9
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: . , . -
. I

. .c . . s, .a, 3 R ?.. I S S S *f : As icng as we are back on tha record,..

.

I dera are tuo docums.nts ue wocld lihe te novo fcr !

'

utilanion. The first would im MIe3 .D-hibit 3E . It is the t,

;-

e

4 9 latte.r dated Taril 17,196C from 20. Goinson to Ifr. McCaba |1
i

E uith the Etaff Document No. 30.
'

s

3J We alac move for admission of, ac NIic I?o. 29, *

I t
-

7 : tha Staff Doe:nesist -- the letter dated Jannsrf 27.159, from s

? t
t
i

3 :t. Olds to M2*. Gilfillin, :-hat was identified as Staff !

i

9 | Document Ko. 43. |

12 CEAIM.!AM RIGI2P.: Mr. Lerach?

11 MR. IERACII: I hava no objcction to 20.

1'

15 I object to 29. It has not been authenticated. i

12, T.t hcan't been shcwn to anyone to sr/ they got it er saut it.+

'

p I object to its rolovanca. It 4.s press.ttro to briuj it '

.

g. in. It scena to relato to thic collateral point w: hr.fo
4

i
1:, yet to settle. i

s
,.

,

MR., M SSir: Will wa hcVe an authenticitv. uroblem ',t. ,-> .

- ,e a

l a. h on_this letter again. It var produced by Duc;nesna, signed-

n,

i;9 y by Mr. Olds, designated in our doctuant list.
!,t

!
.

g MR. E RACE: I suppeac if he wants to .o.ut it in,.E .!._ ,

.
. .

.

- t, tdll not arcp.ie sbcut it. It seems to me so disorderly to be
|

In .

o ,

q ItI;ulfin'g documents out that the uitness has never scen u d say |
h !
.1 -

ghIwillputthc.tintoevidence. It can cone in at the proper
t

i

!j i
i

. 21 jtims when it has a reis to play in tha casa.
,
, .o.

t
5 p' I am objecting to tuo disorderly nature of it.0

:(
>

, >
*

8

*| E

j |
.I f
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:11.2 MR. R22WOLLS: 2 viculd like to have a centinuing,

s

obp::.: tion to 23.,

'-
I
i

j .C wculd like to havn En rDje: tic?: to "fi en it n.;.3bar '

,,,
o; reasons. I'ir.it Mr. Lassy told us tha caly :: L vanca of

t'la dccument is in tems of how it relatoa to this collateral .,
.:

natter. If that is the cace then I this it ic irralavanc6

ii to introduce it into evidence until to have received the
8

e
.i

G .', collateral raatter,
i

i

r |
3 questica whether it ; auld be. aon c.oriata at this*

:,; t .

!

a [ t!m to introd:co this document through Mr. McC.:.ba. If we.,

,

it aren't going to get into an authanticity quantion and I
,i ;s

i.

u:..de:: stand we are not, and he tranta to introduca it as an
1 <,.,. c, t

:

. p. rs ponsored document, let's hear an offer of proof en it, and
'

en
' .

.

e. wc. uill oroceed Enct way and t' int is the app >;cpriato nu 1 orderlyt.., -

ta.
,'

id isy ??or a inuyer to procstd.
|It'.s.t..,

9 i.

! Tc just pull cut o dcctment in the middle of c col-
D3 a

!! ate':al dacision and mark it as an exhibit,
t
s

l and then ask the |;
E

' scard to mora it into evidence, cas:r.s tc he inappropriate and;
13 (;

I'

19 It1 in not thi proper way to proceed in this hearin;,
i

h
: .n .* caution the roard with a number of denunents '

_

j you will be seeing that I am ecared as to vtat tha trnnscript
3I ,.,

,1

jwill look li!st
,u. -

if wo don't put a manageable procedura on this..

I

jj CHA PJfAN RIGIER: 'Iour objections to the prematurity*M
4...

4

and mannar it la sought to ha introduced into evidence cro
24 J

?

,!uell taken.x
,w .i iu.s
4<

: i
s

d #

,i |

..
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1

. i'

123 Exhibit 29 will be rejected at this time. |
1.

E B:hibit 20 uill be :Caitt. d, And ths objec;; ions of
.. ,

n Nr. Reynolds arc overruled on t?.at. ic
;t :

..: ,

(tha docrn.:nt refer ed to 90.s |': "
'

i.
-

t5| nmrked MEC Staff E::hibit No. 28 e
d :
!: 1

6 .; for identification and received!e

:i. !

Ia]x 7 '. in ov conce.) ;
. .-

i
. .

,

8 .I 3Y MR. IESSY:c' -

.

:.
9

E ;j 0 Mr. McCabe, if the Beard firic that a situation j
I.

:m .. Inconsistent with the antitrust 10tra e.:rists with rescact to
i'
i

it h the Anplicants in thic matter, ths 3 card may then iupoco the
!! .

, t

12 !! relief it deems appropriate to remedy the situation incensistanii
'$

1

!? )12 9 with the antitrust laws, i
o
ij :

in - Tcward that end, Staff has su?gestad certain licencet
t,

.. ,
, i

i!3jconditionswhichitbelievesprovidesappropriatereliefcnd ;

i .

!6 one of these co2xiitions would recuire Anplicants including the !
!.

I.

t ; .! Duquesne Light CtInpany to afford the Borough of Pitccirn nn'

,'
';t: - opp 5:tunity to participate in the cunership of, or purchana a i

t i
t

gg ;| portion of the oui:put from one of CiJCG nuclear unita. |
|to j: Would, in your vier, the Borce.gh of Pitcairn be currez!tli

t

:( t
t

g; {'| interested in access to bulk power frca one of the CAPCO
1;

C' nuclear plant 0?

'

.

12

1
-

33 MR. LEPACH: I object tothat question. '

. ,

'

y 'I As much as Mr. McCabe knows about the Borough ofj
.t:

.- j Pitcairn, the proper foundation for that kind of tastimony.:
,

;,
,

, ,

i

t



:
1

1 ~7.1.6 !
,

!
t

i
mm:4 1 has not boca laid as tohis mehar;.P tc :r:ea:- :1 ::.ch arx. tars. i

1

2 3Oyond cup.t, it C.".117 ~2 *. 3 a 0C''".,d." 51 '/.1 0 0Z it
l'

3 3GE.1S iS n0t tarriblY l'J'NP.'O .. ' * * > ;hi. 3 0 it i'5 .' : t- .IJ ~ ~ . ' .t

.: ., t.t we'?Lu a-n-7 .u. u<..s m .. ;p n .
- . e:, ....,7 1D u., bwe~ %.

5 P.R. RSHMLDS: I vili itora to strike .4r. Itsa? s
6 question,

.

7 I think it is inappropriate tecti : cay hv cc:r_.cci to
.

t8 have en this record. '

9 MR. ISSSY: .

Mr. Chai:.rc;r.,r.'s ocu and nec.rd '/e 7.terday'c

I
that Mr. McCabe, on behalf of the 3erough of Picca.b:n, r.cd .'

10

;g request 3d a.;cGCS to a CAPCO picat, !

'.i

12 The mustion is, would the boroonh be c:7.rrently I

;
i

13 interested in access to bulk tct:cr frem one of the C.UCO '

.

g,4 nuclear in:its.
$

.

I

15 CHAIrJEW RIGIEP.: I vill parteit on).y that pcrtion of

1G
the question. ,

.,

'

g MR. s'.'2SS Y: I 9111 rephraca thu qucctica. i

i
i

CHAIM'Jdi RJGLER: I li: red it the way 700 --irstin~ -

asked it.19
:
I

.:.0 SY HR. IZGSY:
i

i i

Q Would, in your vicv, the Borough of Pitcairn, !g
.

,g be currently intercsted in accsas to bulk pcrar fres one .M
.

i.

:
!

the current CAPCO nuclen: olanta? (
23 ;

I.

A Yes.g
I
i

Og nave you requested access teths r.ucle.ar ple.ats j
4

i
1

,

.
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i.

i .

i- i
4

mms I y other than the re. quest yen t'octified about yanterdec/?
..

?i Im. LERACE: I object to the gresticn. I: 2:ic.'.cado .

'
.

2 y and misstates prior ter im ny.
q

.

Id i MR. REETOLDS: I join in that :Qjectien. j
.

'5'j C3AIRFJLN RIGLER: Rophrase i. hat c.p. cation, Mr. LecG'/ .j

'i i

I
S It is pointed out that '/ccterday Fx, McCah indicatzd that his !

i

7 reonest for access to Seavor Valley nas not contingent on I.

8 the type of plaat involved. i

9 3Y 11R. LESSY:
.

i
10 0 Mr. McCabo, hava you :equacted accccs to any of j

t

11 the GPCO, current .CAPCO nuclear 912.nta other than tha }
.

s

12 request to the Beaver Vallay unit of which you ware not cartain |
i

is whether or not it wac nuclea: or foccil that ycu testified |,

14 about yestarday. j
i

i !
15 i HR. LERACH: I object to the question an haing ;

1 '

10 !} inccmprehensible in that form. He is trying te give an implaca '
f

I
i

i7 tion with his question. !

|

10 km. REYNCLDS: I join in that. '

,

!
!

19 There is a proper way to ark the questica and 7 i

i

20 .think Mr. Lassy should ask it in the proper way. Then he t.'ill

21 not have an objecticn. ,

22 | CHAIRMAN RIGLER: I understood the question.

I
22 The Board did, tcc. We vill pa.= tit it. j

i
24 THE UIT11ESS: Tha answer is no. j

i
.

15 !,

i
t

- 4.

i' Iu 3
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.

mm6 i BY MR. LESS?: *

2 |I| Q Can you tell me why, sir?
;

{
e ! A The Ecrough of Pitcaira Iss .tean raltr.ctant hn>

a

4 cadertaho additicnal estensive litigt. tion whi# -~ '"r'

i

5' felt would be necessary in or:ler to c.cquire accaca .:o such

3 units.

7 O Is the Sorough inte):ceted in ccoons to nuclear
.

r. generation? '

s

'

. . A Yes. 'o \

t

10 O If the 2orcugh is interocted, 5 auld -. hey, in y:ur
,

.. L view as sclicr. .cor, have avan. ,o.i.o .gintuicial recorreca so 2:;ntnea .-.

11 .

-carticipation?
1.1.

t A The Borough does haver a:7aile.ble fintrof.El caphiliti.cs.,n:, i

of borrowing money. I c:m't cpecifically say ;:hs%'.inr .in h*.1914

1: sufficient funds withcut knowire all of tho fccim and dshils.

le- I trould presucc tha Ec>;mgh 1.cc cuffi:isnt funtc.
.

4

I a*railable to meat the mount of intorest that the La: cmh :r.m147 i
I,

-

Idesire in such a generatir.g unit,I ,,n ,

;g Finally, sir, in the recant past, a:r. .bec four,Q

<O fivo, six months, say from April of '75, has anycne from tha,

1 Duquesne Light Compar.y approached you er the .Borengh cf Pitcairn.,

to your k.nowledge, suggesting that the Duquecnu Light Ccap=2y

has new policien er cetimitted thsrec1vas to policie.s offe:ir.g

access to nuclear olants?y. ~

'
;A No such infor. nation hac haan mrde cvailabla te me25- i

t

.

)
i

t

.
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' 7.70 '|,;
:
i

!

,

tu7 i and to the beat of my kne;: led-Ja . no azch inf.cutim hE.; ' In
i

9 ..

~ !! m.do eval.labic to any c? tlm officials of t!'9 '+ ." T UI' O .<. .

f. 1
.

O
.I 2itcairn.
..

r
'.

.

I !!2. LESSY: '?hi>.t cc:h:lua03 t h e 0 1.:.:12 ~ . > . ' n i:i ^.5.
.

:. J
''

1 by Staff of Mr. ZinCaba.
.i.

6 !
c.,.ygu...,g.n._.n. .A. m ,. ..f-- __. . .o 2 . .- . v , ,3 , o . . . - .. . . , . v. . . . . ,,..

. - b' ' .~. P-.s . r,. .

.
. ~ y.. - - - ....

., t
#

have any quuntions?
.

0 -
,H'<. . .". t'67F.'a'''

'.~aG.T '. . .- c. c.' . ' . ' . .r
..g

e.2
, p.r. y,A.p u n,. .e,p .r,y.,. .r:. . '- . ,. .,,, ;.u 1 3. .;.

-

...
- 1..--. .. a . i. . u i.

. .. 3
-

,

,1
.s - -

'| Aunch today, ao we wil.. go th::cugh mn . ,. .: a., a. c. .y_
.

t .

:2. - . . -, .,.

.

'

U .

l b.roak fron 11:30 to 1:30 today.
l
>

k '

.51R. ME7NIH 3ERGER: That io th.3 1.neh b.cr ak?.
'

I "*> l C'HAIDIAM RIGL3R: Yec.
..

,\ CROSS-21GGIIH2.JIO2I
*::c,c1

L'
l'

o r- ,'J BY MR. HELVIU SERGER:
h,
i

IOb C Iir. McCabe, in sono cf you:0 tact i .nony yr ,:ta':S.:n.

I

17f you used the tara double contingency out:t.ge.
.

.-

o Or'I Uhat do you nean by th:tt nor:1?

E ' A The term, ris I understand it , c.ad I r.ntily an
>

. . . .

". getting evt of ny field, but doubla contingency cuo.f: . .. sc.nu ,

. > .

you have to naka an allowance for not just ona coni r, gar.ct;,< - *
enc ,

22 gen'brating unit cut of sarvica but tvo. ,'r

23 The Bcrcugh of Pitcairn had fite ' uni.:. Any ;
i

f.2.'' I prudent planning required un to consider uhat hngpensa if ti;.o
,-

2.5 two largest units were ett ;f carvice at the sana bir:e.
e

i

t -

l' *i

.I , )
,
.
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C *t
.

4

a. s. .y ., .s
.I

,. .

.we

:
t

I' I
{O I believe you also usad tha term da"4 out.g

2 A Dead out means when t-here is no povar r?.:.'.t:m r.7mt.
.

3 ms.n. 2 c.t.c.,,J y o r .a. .n. . ......, 3..~..t wn.~,.t
- 8 , -

. . . me..~ + o. ~ -

.. a 6
m . .. ... s. .....r

4 equipntent. Most cf the large:c utilitics ueing turbicea ''. ret i
e

t5 have the ability to start withont any electrical newer uhatet- |
i.

~

I

G ever. The Borcitgh of Pitcai::n dil .ot in vo to h9.9c any nicctriyal
7 power whatscever in order to ctart its machines. They w.re !

:
I8 started with compressed air. .

:
.

9 Q To your knowlef.ga, is thc.t an re:'. vantage? :
,

t

10| A Well, if you rr.nisccar uhe !?ca York c.,lacP. cut a Ec.w |
~

.
,-

t1 ye.ars agc, I would say thc.t t'ent ic a 6.cfinite advantag:o.
I

12 That was oco of the big probic.::s. Thsy got their j
13 generatica off and couldn't get it back en thz liuc.

,

,

end 99 14
\

-

t

15

.

16
-| .'

19/

18
.

h

s
1s !

-

;
1

?

20
s

.
1

3
.

t

1

9

23 .
t

24 '
r

25

t
i
4
.
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.-idnl u- '

.-9 Q You used the - tsra p.rallel cycrc.i:ici.. Etat 40

; you m an by parallei oparatien?

A Parallel Opteratien. as I underste .',7- n r.' - ur. I.r.c

it,r.mana that intarconnection liita a utility av yet m;n

provi. ding your own pouar and taking pertar fren thra ct the

:mn.e time on the sar.c circultu.

In other .;crda , if our Ic.ad rec a prticelm: 'ci::.c

wcs '.500 kilowatta r.::d we vero. buying SCO hi?.curtt:; fro.1

Duquesno I.ight, thay would. he foeding 500 kilcactta into .;u

system and. un would be feeding an additiona? 1000 .i.il m actt:.
*

O Is parallel operation a do;irable ilecture?

.

h.e r.. ,,, in our planning x:lat para,/el c:.'s:Lua.cnA ea.
. . . .

.

-

uts a desirable feature. The equipnant the.t che U:rct;gh oC

Piten:.= bad tau squipuent which van ideally usehl.; for

peaking hocause it could be ancily at rted, cavily cnt .s li.m

to pick up increased loeda.

I: addition, it is an advantage to Lo thic to

td.e demand fluctuaticna c'7.t of ycur purchcoc cf power Dacauso.

inose. of the power contracts pro';ido rate adjustuent for 20m?.r,d

and because it is the acut logicel way for thtm to supply J.: ca.

So rhnt we wsre air.iing at wac to try to huy J. b ''su

load which vculd be a conctant load fror. Cuqinand Light

whleh we would buy from them ceven days a veck, 2t. hours a day.

It would be the U.os'c econcaical way for then to

cu:3.1y power and the most economical wa.v for us to take dia !,..

l
_ _

|
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pcuer and use cur gan.erating equignent to t 22 m ui of h

por:.%s.

O I believe earlier to ny you .,esd ...u t";- i ai: h

volcage lines :.n reference to arru of. you:: cc :ti:c.x7 To you

recall ' hat?c

A Yes.

Q What do you define as high voltage!-

A I an really c,arting cut of :.ny finl5 A i.t . 12:c'

understanding of high voltcge is cocothing in rc: cans of ..of:It.cl
.

line diatribution.

The Dorough of Picanirn uca au ! :: tir

the auit was instituted dist-ihuting at 2d00. Un cro non'

distributing at 41GO.

I am talking cbcut voltagcc in en:,aas of that. ~.

an talking about transmiecicn voltages.

The vcitago which Duguaano Light 'oringo t cu;

substation is 23,000 KE.. The tranmuission lina arc, cem

of them, greatly in excens of that.

I don't -- anything greatly in enen.3s of ;6cc:

figures would ba high voltags, in ry opinion.

O I would liko' to refer you now to 9taff i;;;hibito

1 through 5. Do you have copies of those in front of you?

A I aan awara of t&.at they cro. I don't have copier..

Thoue' are the letters of Docataber 5,1967, I believo,

MR. i.ESSY: Staff requestn bhat the Uitneun have

-.
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jon3 3 .9. a,

(;. cr ov bafore tha lino of a.n. actions e::oceed:t ...

EY ER.. MEIN.IN SE2GEP.:

O I halimre y cterday you astified nbat icu cent

each of the:te five lettars to t2.a eddraruasc li:: .ed?

A That's ccrrscu.

O Do you r: call if you cent copies o2 an; of

these 1cutorn to anyone be; the addraeseo?

A 2 w. sure I did net,

o 171th regard to your other corressender.;c :ith

acch of ties Applics.nts, do you erir racall .sendin:7 ewp.i nu

of 1.ctterr,which you zent to onc of tha Appl.icanus ::c 2ny

of the otlier Applicaats?

A I did not.

..L C I would liha to rafar ycu neu to Otc.ff 21L Ite

G tir:cugh 10.

A 2 nave them hare.

0 'fou have them in front of you?

A Tes I do.

O Enen you recsived theca. did you nota cuy%hing

in particular about them?

A Nell, the letters trare all chort replies and all

indicated that they :?elt that Pitcairn's corabership in CAPCO

in.s impractical.

Q After you received th2se responsee,*inct did you

do? Cid you contact thess ccmp.sniec again?

. . . -

-. w e -- d
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3. . 2.e.

A Yas, I did.

O How did you do thnt?

A I a'::>te to each of tha c=ap: wit : ., rm n :dm aci

1.e:ter to far. F12 gar of Duquer:nu M.tht ,au put .ic.: e. ..n..co .

Z ut:nt similar 1sttars to the oti.nr cen60:ce e.s dc 'J'15CO pa :1.

O I would liho to shev yon cxhibit -- Sen.2d

; 3xhibit 11 rnd ask you if that in the ltter '!cn c.r2 just

. . . .

en:<m::.ng to-

3 w -a
-

vts..:. , . . . . . , ...; ... .r,e o.1 . :,:.. ~ . .m a.. . . .s . u.s . . . ..

' CIAIRIGN RIGLOR: Did '-:f2 undereterS tv't.t you

tr.r.nt identical lottara no tha ---

THE WITNESS: I dife' t cay identie:rtl. I c; aid

similar.

CIhIRPAM RIGLER: Similar lottars E.? .:ha
*

pres:. dents of tha oth3r four G9CO acrher cc:7.penii a?

.m..iLf Jwr.C~ .e n v,.s . ; ; s.u. .a. .. a ~ -.. -

El MR. MEINIH BERCER:

.O Did you receive a rOu~nons0 from occh o.1 thot:e

cc,mpm11es?

A recaa.vec a responce trom 2.no,n er v..n n.m.panie .
.. . -

.

In each situation they suggected the porscn in thsir

respectivs companiss that I might contact to purce.c tha

discussions cimilar to the responses I roccivad 6:ca Luqueano

' Light.

Q Did you cubsequently follou up on their
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cuggestion?

A To keep thinge in o-1" ''not. tc .h ea 5.nd

requested after that c; pies of the CAYCO a2r t:;.Ont.

I also wrot.e to thra: and. .Ldviana r.hrr;: 8.at I

was following the mattar up first with Cugncanc Light

and then if I felt it would be useft1 "or ma io ge

to the various cities where tae CAPCO madasrc 'enro locutad and

talk with their representatives that I wou' A " heica 6:n x.,
,

Af ter I talked -aith Tr;.quesu"3 LigM L.

did not foal the.t it uculd he a verthwhile prec-dura co nahe

the trips to each ons of the OA9CO citica.

O Why was that, air?

A I felt it wouldnot avail r.o anything. I didi.'t

feel I would accomplich anything. Duracena'e pocitien rce

extremoly adamant that they felt thara sac no c:xanW.g.:

whatsoever and that thsy were not interr.ctt:1 in Pitetirn

being a member of the CA?CO pcol.

It seemed to me it uculd bc Scing c uccla n

effort to make those onmo inquiries of tha other compani.v;.

Q You just scantioned. that you sent le thor.; to os ch

>-

of the Applicants requencing a copy of tha CT.ECO agrxnent e

is that correct?

A That's correct. -

Q What response did you get?

A Well, cach of the ccmpanica did respond to that

1

_
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and ur.ch of the companies told mo tint the cgwcrrr t trac hr

acn:a reason not m?ailabla and cruld - .ct he c nne ;-0ia'li-3.c. te

.t,. .

I hslieve that they indicated.|t was .

tantativa urnierste.nding and ht6n 't .been propc-7:ly sie.tnsd J.nf

was net availabic tc na.

C IInvc you ever any of the CMfCC agreed. ants?.

A Yas,. I he.ve. In cho ccurce of the e.nti:- .m?.ch

litigation w.'.th DucNerne Light I we.; egglied by c.'.s lat: firm

of Pned, Suith, Shaw G .McClay a copy of n C3Fco agreel.ut
,

which he.d baon filed 'Jith the -~ with a Es.nate Conciairtee or

I.sgislative Ccicaitt.se -- I cm. not sur:2 t;hother it was a Uotre

or Senate Comre.ittoa. That vac quite accac tin:c 1..rcr: .

.That tras, I halieve, in 1969.
,

Q In 19G9 was '.inen you first saw the CiK0 agrw-

Inent?

A That'r, correcb.

O- Would you renbcr +4w.h tien in IN9?

A Gh, I havo it it,my file hera, I hnva cha

letter f._on !!r. Kra! .ar of the Ra. a, S:ait.h, Shsu 4 McC1.cy

if you want me to check r.y filou.

O Perhapa ycu can refresh your recollection if it
~

would only take a monent.

CHAIR!iMi HIGLER: I think we will naku oIr

. luncheon Lroah right now. Thit' muuas to ha .u cppropriata

_
_ _
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!

fu Pitcairn is interested in anything which zill i,

i !
o+

improve the reliability and reduce the cost of ica~

0 electrical service. To that e:: tent 2iinmirn 1 nad he j;;

.

,

4 !. interested in considering possible mmr.Sership in CA2C0 i

, ,I .s
* to determine if it would ha*7e the desired advantages fer I

|
#2 ! the Borough.

I

7f G Would'Pitca'irn be in.torested in participating

8 in nuclear units today? .

i
i !

9i A My ancuer for that la exactly the came. Pitcairn j

10 ; is interested in e::ploring the pocsibility of reducing the

11 cost of pcuer and if this would be pessible chrough a
1. .

-

.
12 ' participating in nucienr units, I think, the Borough |

! |
13 !: of Pitcairn is interested.

I4 g 0 Earlier today you indiccted on bahalf of
,i a

*
t

15 : Pitcairn you made a request of West Penn Fower asking
.

c ,

16 if they would be interested in celling power to Pitcairn; *

9 +

t ,

17 i is that correct? |

18 : A That is correct.
I i
: 1

i19 G What was the result of your inquiry'
:
1

20 ' A They initially respondad that they had not frz.ncaise
1.

3

21 .in the area. !
.

:

22 h I responded that I was aware chey didn't have i i
at
,1 i !

!
I a franchise. I'm not really sure in my own mind that they '23

!'
!

24 [1
needed a franchise. I indicated we would certainly cccparata

25 .with them in obtaining a franchise.
l

-
'

I

| |

i I:
. -. - .



,, -

1730,
:bw3 |
?

!

1 They indicated at that s:itm that they wure non |

2 interested.
,

3 G I believo yesterday ycu had refstrud to a'

5

4 November 20, 1967 letter which you wrote to cugt ecue - -

5 CHAIRt!AN RIGLER: Mr. Darger, sp.n2 up. ;
.

6 They're having troubic hearing yoa in the bcci:.
,

i

BY MR.' MELVIN DERGE"-7

% Yesterday you had indicated that yea had sont |g
!

a letter to Duquesne on November 20, requesting an inher- |9
|connection; is that correct? '

10 8

A On November 20, 19G7., purcuant to e phcae f,,

'

.

conversation with Mr. Heic1cy at Duquesne, I . roto to
,

"9"*' * 9 ' 9" # "9 *Y """" # ""
( 13

necessary to advise un under what terms and conditions '
,4

,

'

15 l they would offer to us an amergency interconnectien.
'

.

| 0 I would like to Ghow you a document nou. :IG i '

MR. REYNOLDS: Mr. Chairman, cinco ve have -

17 i

another party interrogating the witness, and we a::a gettiac

into the line of questioning where the objection i<: !
t

appropriate, I would like to renou the objection to tr'' '

20
I,

testimony being introduced now, which under ths Ecard's I
i21 i
Ianticipated ruling would be applicctle against c11

, *

Applicangs. We would object to that, the Applicanta, other
23

than Duquesne would inter an objection as to that testimon/
24

similar to the prior one.
25

i
l

Il
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1

? :
< ;

.

is.. J1%

ow4
I,!' CHAIItEWI RIGLT:P.: Tlle chicctico in

i,l
.

,2 I, noted and overnned.
:l
1

3 l'
4

I
.1 ;

i 4

>
..

| !

6+
l n

:,1.,.a -.
s .

?

8 i.

9! - ;
i +

.

10 ;

.

4

11 t

.

'

12 '
'

t

I13
! t
:

1/i '
,

15
-i

*
1..| '

av ,
.

.

17

iG I

i
19

4

20 :
.

421 4

i .

! }
4

22 { - t
,. :

23 ' ?
t

!

24 |
.
4

k'25 -

:

i
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Imm12 2 MR. METNET BERGER: The decertsnt is n Mcer i
i

)
.o.

' dated November 20s 1%7 from Ro.' aort McCabe to :r.icar.nc 1.in. i.b.
.

I

>

3 Ic courn Dagr.r' ton; c:
. . .,v.3 c.::.c a D c ar.:. a- :. : . . . . A .. a .

. . ..

u
.

.

3 It is marked for 1-lontifica-ion ac CJ--l .

4

5 Have you ever scon that lettar befera?
,.

6 THE WIT.GSS: Uibh the once.">hion of. tin no M. tion ,

1

7 you referred to, this is a cci:7 of the laitter .T r'ene to j
+
,

3 |
Euc;uesuc Light on Nove.nb3:: 20, 1%7.

3

I BY ER. HEININ BERGEr.:g ;
,

u;zt m=.w; 2 my: |10 0 To hc p tha r wora c m.1.hta r

t
was received?jj |

'

12 My recollection is that I cccaived a fo.nc.1 m. : c.nc.i iA

i

13 | to this letter, I believe it vat.; in I'chrne.ry os? 10C L' r c.t R J ' i -

time a letter frc a Mr. Norriman nivined n.c ac to ide t n:7. f.14 6
1 -
t

1..
I and conditions they would sell na I.cuar en5m- iini. . :m. : . c {:>

lu. i Rata "M' and I believe that that let$ - w.s .!.ntr0C.nc r . .;?.c

;

i. evidence yesterday.
17 j

li

i CHAIRMAN RIGLER: Mr. RcynoldS? |10 >

t

MR. RET.IOLDS: I thith uc ara gettir.; btc.: intog
,

.
'

the discussion of Rate "M" .and encrq. cncy intarcrnea nicas .h '.B .s .
u

have nothing to do with activitiec under the unclear. licence
1

, .

e

at issue here, and I would object to this line of inyfrv o;.
,!.c.o -

,

a

that basis, and the testimony in rosponse to itat. *

2''' i
t

MR. MELVIN BERGER: I ::ould like to I.uva DJ-l bc
'

admitted into evidence.
25 e

1 '

|
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s i.
Irr.2 1y M , M C3- I have no cbj 30 tion. {.

.

I '

3 ',) riR P.3* GOLDS: ThO c0n:inuitt' obj:anie - e :i:o |
t1 '

P

3 I., u:her Ar.n.. lict.nts -

t
I

-! !

4 h) CSAIPJ E RIGLOR: That en.icatica :|.11.*: : o terrul.:d. |
st ;
e i

5 It will bo ::cceived au DJ ft:nibit 7. ita:a wiC. :nce . I

!i
,

-

( r e.,.*. d v* ~. .*. .+ a. r. '.. .. . . " - .-. _ . . .'. ". n. , - 't. 'e- ,i3 , . . . -
.

i

7 .... g.t 4s... . . . w .. .g n 4 . . 5
s .. - .; ,b. 1 u,s ..v. u.

g J.dcatifi,:'nticn and ':ccaivcd 1
- *
f .

-
o n.:ce: i.n uvi.d.anc a.) ;9

-

.
f

g f.. BY MR. HEL7IN DEXER: |J ii
'

O
.

IIh Mr. *:Icccha, I wuld ..iha yce to look c..: e. 6 0 .we.:t ?
!
4

I her.ded you earlier, which bearc identificc.ticn nt:da:: af f|64. hI ., ;
,

.

.

,3 ;; It in a four*page dccument, the firch tuo wtces of 4.tich !:
'.

sy
g jj mpparantly are n.w.oc written by raprau..:ntativ+ c of Dugu_ :".'.

|a
,

I *

Light and the dird and fourth pgc2 of :dlich ia a lete. '

,5 ,3. *

,
,.

N.. | dated March 25, 1968 fruc you to U, F. Giliillin,. Jr. -

, }.

u. j! Have you cou that letta.r portion cf f.m C.euw. eau'l.. i
.

s

lI A I have caen the letter of March 25, 19 tic. '!:a at iI1G
i

in a lettar I isrcte toMr. Gilfillin. I

(9 , I
,

Q Uhy did you :5.' ita thai: le.ttar? i,0
I
t.
i

-
!! A This latter awar in :responce to his loui:c of i"y

.

,
.

iStarch 19, 1963, which ns previously put into oviden19.,

9

:!3 :..
In his latter, ho P.dviced uc they Uculd net: ii

!
,

j
,

+ .h,
Antarconnect with our cycten, and ecn.:.d not tell us ';cJsr fo:: ,!o,..a

' ,| ~ .
.

,

I . :

r .l. asale and would only offer us povar under c.::argency 2ata "M''. i
.o.r

l| . !
+ ?

i
q

, I

^| |o ,
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.
.

dor ' enting with na t. nit e:o.;tuutinsau3 I e da.nkig hh1 a
et

'' , #.tw reccani5rsr that position.
. .

1 Did 3cn war - who olun E:t 7o9 se.16 tepf.es.c2 thi;' -

.

, t
.*'.

?.ctw to?
'' g I'

i.. .

!* .

, i. A I udvised Mr. Gilfillt.n in the lottar thr.t % vus~

;.

t-

t. lj ner. ding copisa of the letter to tha .q mhnra of Or T:carfC of '
..

., U,
.

'' Directora cf thu Ductusene Li:rht con.crr sinco t.iin a.u..tr..mh1.v. '''
, ,

1. .-6[ was a policy decision and I felt th.t tha ':.itir.'ato authority
1 .

.. L
ri of the ccrporation should ho m?are of the plicy Occinion which

i,

t .

'n ''
- ),. truc CK,.ng undo..

:

. i
-

..

'' ' I did Gond ccpiCS Cf thPX l u t t :r t o o n cit 94I t h e '

:

' ''' ) .,.

Di!3Ctors. !i
'

I, t' 13 Q Did you over recciw any namrarm frca c:r/cu.ri i4.
ss. <

il 'l A The 02.17 rcspon:n which Z rr.uaired to thin le:tuar
'

g i
t

M .' <. ae a roepent2e ccimpilledsting racciy of t!'. ' ' <* tcr fre.T. a
n

,

I G ' 9' #.
t

ti. Kant Cochran, who we.t.: cne el the Dira ecra of Ducine: a
e

'4
1t,

.' ... e.-

i o.w.nt Company,is
-

t;

(P |l
'

} Q Wera any other responuos racaivad? |,

, .

.
.

iG L. A No9 that uns the only responco. !.-

'

s
i

g !

to d I
'

i.*

k4
-

t.1 }
*

6 4

79 $7'"
i'a

'

'l

J .' .t
t

*

-ff, 4

. , o. p
.

o.r .

1r
I23-i. )., ,

' f, ,f
,

's

'5

u t.
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12 CHAITdfM1 RIGIER: Mr. Serger, I d:: 't helievc

you ever made th!c scrics of totr chamantr tia .". .uit. Di d

yo11 inta:16. to 6.03ig11 ate '.iin u-J f'aT .i ?

MR. MSL'/IN 3ORGSR: ,:. acnid lik.'t e.n d ::ip.e.atu biu
*

a DJ-2.

(The doutncnt rc:im rna n 3 um c 12cd

D.'/K 2:chibit Tur.ber DJ-2 for idor.tificaticn.)
,

MR. MEI/IIH BERGER: I might neha the 'firc:t pcg3
.

of the latts: to Mr. McCabc in ecpyiag the Sinct p;get, i h :.

right-hand margin was cut off a lithic bit chor.+. of e.hs.v. it-

1

chould bc nd there I believe hvo cr threa rerdu .2et c e

mi ming.

Hr. Raynolds adviced me of thic huforo. I

indicated I would lihe to auhatituno 6 ;r.oro ec:t.p?.cnc ecpy

of that pag.$ at the first opportunity .to hnvn.

C'ZAIRMAN RIGL2R: Right. Particula:ly with %c
.

'

reporter .so the record copy 1a coirpletc in all rocyacta.

MR. MEI. VIN E2RGER: Subject to thidt. ut6utitutica,
1

I would lika to : nova DJ-2 be admitted into evic.caca.

CHAIRMAN. RIGLER: Mr. Reynolds?
r

MR. REYNOLD3: Mr. Chairman, I woule'. hcvc r.'.y

continuing objection with recpect to these decur.?nta cnd I

would further note that. cnly ona of tho threo docu:nants that
,

we have before us would seem to me appropriato to admit into
,

evidence through this witness.

. . - - . , - - - -- - - . . . , _ , - , - . ,
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;' na other two, eta naar cc. I 0.m 2c hre.ic.c. Gi

wituus probably has never seen befor s, .dcc.h.r dt -a o 0.- : %

hl:a if ha has.

I qu?.ution ct cin ifaa%1r Ua Ecuid put '.'1.

thro 2.ph a witness doctcnonts t/nich it :;ould oce. to .:: :c . . .;

appropriately cheuld be of.? crud on va un';?caso:..c.a c.- cio.

I don 't tirant to make n. chanicpercr/: cEj:.cti n

on this. I ra not really ce far cs enza t.7u m'.cr im:.

are concanrod trying to nahe a Lig teinh.

I think we c:.she to., 2er hea c r.he.npi ::?: ; ' 7cr a ,

i!! no othar purpoues, kcep ctraight uhat ib la eh;n c r...,1.n

as an exhibit through a tritnens entho ct nd Enf.i.6".h.it is

that the other parties are trying to put in on c: er b:.ea:

to tho Board can tako proper acccunt end r.thch prepsc .7.iigh-

to the documentn ne they ds cou; in.

MR M.5J!.NIN ESRG2R: Mr. Oh.:irman , I ', culo d!.

to nay that tha attached mcmos ucr.: includud hero 200 hhu

purpcoe of giving ccmplete document. I am r.ure iii 2h .t b..d

not been dona, v.3 may have he=d cther objecticn.; a thic
.

document.

CliLIlt!?.D RIGLER: Mr. Raynolda hac indies.ted ha

ia not going to press his objection to having tim tro lottera
.

of April-] and the memorandum of March 26 attached. He ic

gcing to maintain his continuing objection to their uco '.'ith

respect to Applicants other than Duquonno.

:
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Duatesne hac not objecicd.

trie will raceivo it in Tridane%

sctX (Exhibit Mmicur J.7 % .:. .rc civrul.c

:ncrhed for idcMifici. tion; vac

raceived into eviden b )

MR. REYNOLDS: The top tuo are uncponco';cd

exhibits which the record should reflect. I thind th.tt is

the point I am making.

Ed13 BY MR. HELVIU .3ERGEM:

14 Q M:: . McCabo, I believ thth in yer': orior

testimony you had indicceed that Pitcairn had on ocet.uien h:..

to curtail power use by its customarc; is that corrcct?

A That's correct.

Q Do you have any particular icatenca^3 or <a er

that occurred?

A Thc particular instance kau tha incte.cce I

referred to before my testimony on Hovachzr --

CHAIRMAN RIGLER: You needn't reviw in, 9M arr;

familiar with it. I want to avoid ::cpetition as c..c'.1 02

} possible.

Several of tho recent questions hav; toucd;c5

on things uhere I think his testimony .ias clear bsf:ra.

BY MR. IELVIH BERGER:

0 Mr. McCabe, I belicve you testified th:.t

presently Pitcairn is purchcaing power at wholocale frem
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Duciucsne Light; is that corrsct?
.

n ._ s . .,
.1 usu- ca ,.0.,,.--.

Q I cleo beliove you tccui:.. id th;.t Pihv.ii;; m.t.p.:

be in* orschad in CA?CO ::'.adscrchip lh zuo pr.2 ::nnt 91 .0, de ulatc

also correct?

A Yes. Eubject to the qualifi: chic:.L I clac M :n

it, if it uore to .snhanca the herough's alectrieni fe itica,

ve would be intoranted.

Q Ecw would !!itcairn he bott'ar c:ff , c.

under what circu;natances could Pitcairn ba bctter off trith

CAPCO rembarchip. than teith nunchcsina. r..avre!: ct I.hclm; ale

from Duquesne Light?

A A: I onvicion, either purchac.ing an: tor:: hip it.

CAPCO or participation in a nuclear unit voulf. in'iclva

Pitccirn actuallf buying a pertica of that unit cr.d t.61.r.?

po ser from that unic at the productica cost uubj<2cc i:o .:. rhin
. .. .

wnee.:.J.ng enarges.

I woult anticipata f: hose chcrgcc ver.1d b2 lurc

than the price which ra cur catly pay Dtqu2sno Licht fer

pcuer supply. I therefore would envisien un :.cenzi.:: bor.afin .

Q Mn. If8LV'.r.N B:nGOR: I think thoue arc cli uhn

question.3 ve have for Mr. !*cCr.be.

CHAIREN RIG 72R: :Ir . I!jolmfalt?

MR. HJZIlTELT : I hara no qncutions.

CHAIIBIAN RIGL2R: Ara you prepared to prccard

.
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Mr. Lera.ch?

1 0 . L E R A C'd ; Pio,.tir, I a.:.

'urhr.3s badc:0 I ht:.gi;; s inh ?tc. vi.:cL;; i, uNru '. .:J

the ua; tor o-f this docciant c:hich suP?ucad va w . uni. r 2 '.c

norning and the Bocrd had c cked na to detorati;:n I ahinh -a

actually Mr. Laacy was to detoruine what disco".w;y ::vqr.o.,t

it would hava.haan covared by, :.nd I wau to hu prepared to

raspond. '
,

i I would like to h;aar frem. Mr. Lice:c 26. :: d in.

hexo baen produced cnd, utsSax: tuo , c::n .',o tM 1 ta ::hather

it was producad.
;

e

CHAIRMAN P.IGMR: E uill tcI:o thct up lat2r.

Mr. McCabc has a trsnspori:atien problent.

M.I . LEPJ.CIi : If it t'.ould 52 let in at a Ir. car
.

titi.a, ny crost-a;;2xin?. tion righta as to Mr. McCahn 1;culd

conbinue.

I ast;un.3 hha govi.:rn nont u;uld bear thy. expence

of bringing Mr. McCab2 back to lot n'o can'cinuo my creea

i CiULTRET RIGMR: Part af your objecticn 1:cs he
t

wa:sn't qualified to speak about it c.nyway, ricut tha
s

territorial allocation.

MR. LERACE: My objection was far morc fundamatal

that that. I want-it underatoed, I don't want to Ccley

-Mr. McCabe. But if this docur.ent cc:nas in thrcugh the

croncorship .of Mr. McCabe anii he has ' corsthing to :ay about it

-, .



.

. .. , 0, , . ,sa- 12

7.0 it r31 sten to West Penn or .0';T.tesuc, 'nnh ch: right ;a''

/

croca-casuine him and th.-: gevarr.x.ent will : writ.g W h c.u.': .

e..n.,.;.r , y ,,. u.;...~ n.v... .. e. .;... , v. .~..a.... , m. . . . , ; . t..~ i w. . .. . .. s... . .r .

apuncership of IL . McCnha he would obvicue.7.9 b c ..: .. :oo .
.

MR. LEl'ACH: You hava scivad f.t. ir . 7.2.a hbc

would he.vra to co:ce back, for tha ,locu:acat bc be ;>ut i:t .

CIiluGWE! 3."CGLE2: I acid if it via in Araugh
.

dw spencorchip of Mr. McCabo. It may cena in :.;c::c.cther ., .

.

At may never cor.:n .tn.

.

m...v. ..,rrm.ku.%- e. .c : p a u . . , . . . .v .. u.,.u -, . .,., . t. , a. . -4 .. .-.u . u .. . ... .~

very little about tae docuncat,

MR. LZIG.Cil: I do not Nant you 40 di;cces it .0

this point.

CY MR. LERRCE:

Q Mr. McCaba, sinca -- lec n.a ste.rt -;hi .17 c .fi

Unqueann Light Corapany inte.rconncet rith t''.s -:c ".uch . f;

71tcairn in Decordaer of 1S70 and begin to soll pc.ua: f:ce

resalo?

A In Deccabar of 1960 Duqu cno Light toc!.<.e.'cr

supolying pcuer to ans of the ec. cough *c Icops er circuit;.

There was no direct inturconnection betteen tLa tv0 sy' tc=.

The two cyctems continuad'to operata indspondonily. Pitenf/:n

continued to be an isolated genere.tiac systen.

O- And verc 1he systamc permanently in urconn.ected

Dacember 30, 1972?

, _ . _



- _ _ _ _

.,: - 1. 7. _1.
.

A I would -- I rua not sure of the c'.it r , S .:t i ':cd.d

accept your suggacticn ci tha data en that'c

G Ther3 is ncw, thor.. a ;srcancW n':c: .9 7 u.--:S ..an?

A Yes. Ett that is, no enzt cha rse ara i: 3 . m; . : 2

tita all dCmandC Of power thit WEc not intOIC2T.Sc"MC. *0i i: : .

the Fitcairn system. In other t.ordt, Duquonne .Ti:.gi.h sex.lic::
'

all enorgy demand for the norough of Pitcairn. ' hey ware i

not innarconnected with our generation.

Q Now, hnve you had any difficulty in dan:.ing vi a

Duquesne Light cince the time Duganene beyan to anpp2.y al.'.

of your power requirements?

5 Our raictionshipo with Duquesne Lirght uith

respect to the:n colling us power hac cluays been ccrdial.

O Any request for sarvice, acciatanca e.ni whc.tcc.c7cr

have been met prc: aptly and efficiently?

A To the boat of my knowledge .ro have had no

. . . - ... . .

Worx.'.uf cica,, culties with them.

O Has Coquasno. Light attenpted to raica the betw

rata on thatpower since they begcn to supply it tc jou?

'

A The rate agreercent which vac cont a.ct::d with

betweentne Lorcugh of Pitcairn and the Duer.us!.a Light C q:any

is nubject to a fuel adjustment clause which han, of acarra,
'

gre.atly increased in amount.

There has been no incransa in the baca rata.

3 ave you felt the net.3 to seek tha protection orQ v

i



.

\ce , , v.
.h ~ -osa

casiatance of any governms.ntal agency in your ::elaSions V.uh

Duquasne Light nince the time Dcquecra Light boy.'..'. 50 c wny

fac1 recuirements of povar for 'fitcairn?

A Ua he.va not.

O Sinca 1971 has the Ecrough c5 Fitoairn ttCcrb;G:2a

or coreaissioned any study or etevc to detmd.:.2 if there ia

available to it a more relichle sourco of sc.'ar than io

currently b3ing provided by Cuquesne Light Ccapt.ny?
.

A I Sculd like you to clarify nhr.t yc'n ' man by a

curvoy?

O Have you hired cny indepandent agency or entity

such as an economic cons.ltant, clectrical concultunt, to

c:nduct a atudy to provido a mcra roliable. aycteJa of pm.'er

than Duquesne ia preconcly providing?

MR. LESSY: 'fhe reliable is beyond the c0 00 05

direct. Ne went into de:irability of cccess cf Inrge .5ctir.

generating units. That particular aupcot was not gur.o J.nco.

We object.

MR. LEFACH: It was his direct tactir.ony taat hr

believed it was his duty to pro:uro for tha Eorough of

Pitcairn the cheapest andmost relichle source of pouer

possible. That '.vaa brcught up in the content of c:ntering

CAPCO or through another arrangement.

CHAIRMAK P.IGLER: Ua will allow tho question.

THE WITNESS: The Borough of Pitc?.irn retains

)



jsn 1" /. 3

William M. Lewis Associaten a0 consulting angin:::.;; lig Ci?.r.

Mr. Lewis has continually rr.*risic * the be:'rugh ?.

electrical systo:a within tila time frra of ye :r ..' .cccd c' . .;'.d

us have becn in contact with the A:.arica.n ":Gli.:: A r;

Association, with the Penncylvania Municipal ill ci.cicr.1

Association and have continued to ad:e uhcta.ra:- cte.;v ca 9214

appropriate to be well inror:nsa on any poccio, .,<. .,cy on.. .

*1.

alternate power supplies.

EY MR. LEIC4CE :

Q Has Mr. Loria cui::nitted a urf.tten : cpm t t2 ?.32

borough?

Answar that, please.

MR. LESSY: Since 197|d or at any tir.c?

BY MR. L21MCH:

O Since 1971,a follcw-up to my origiec1 < :.w ..c...

CHAIlWAN RIGLZ3: Ia . Lsucy, vi.11 ycn :Jico *.1 ..;

you have objection to n:cha, and . tait to be receenii.ud.

MR. LESSY: Si:ould I restatn it?

CHAIRMAN RIGLER: Uo, that is all righn

THE WITNESS: "Te havo -- I want to be an acm/>;o.tc

as I can in this answer. Uo have received written repc:0.:

from Mr. Lewis since 1971. Mr. Levia did a rata 3".rvay I

believe since 1971. I am not curc that ue havo rcccived a

written survey or report dealing uith the spacific subjeu..

of c1 ternate power supplies cinco 1971.

and14
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a, t,
. . .7, i .,:

.

4 .

f! i
.; !

.

116 nd. t' i1a L S Y MR. 72RACii::! -

t
:2

1 0 Ic ic pc.?cibic t.ict s.rch a raperu c. : tid im a b ^as,

,- .

I
t -

3 d'acnui. tad t.) tha E0::c'5121 withe:.17 702 kno:o >.dg2?
i,

( [ A No.

1
.-

5!| Q Is it ycu.c testinony that you do act kic:t :d ay {. :
.
?

,
-

6 .:!, recor by Mr, Lewis addroccuf 'o che pcccibilis.7 r.-J ;cm:3.i's f
-

s.
f .

I

7 ij Jor Pitcairn of a nore reliablci noru:cs of cor7!.c3 thnDuqT.eDn3,|a

Oh) Licht since .':1717
. .

i

E [ A I am trying to r:npond cs cocura';al7 ua I c21.
.

r

!
, i

10 ;i Allowing fol the f.uiltic.q of wf ruta.'.I.0 iticas < I
d.

.

:

1: / rio not halieve that vn 1.s.v.s had any reports uprcifier.lly 01. i

'

!
.

1: I! that aubj. set .since 1272.. Although thct an.hject cc:dd hsva ',
I

1
,' !13 * basn menticued in othat correspondence, or cven i.t u:mu nda

-

'

.
,

Mi ctudy report which m had rcce.iv:4..
.

.

b
is C 'O Sincu 1971, hau Mr. Lavic or acr/ oiher m. :it/ '. .m !

,

16 i r:chtined by the 20rcugh to conduct n ct.1dy au to iis peac:'hi? hii;:s
,..

.

4

17 'r c,f the Borough chtaining cheaper notre.es of pc- er othr Wm.q
..

tc ;t. thst which you currentl.y receiW:d fraa Degncana 7.i;.!a..:
.

*

.: Cr!.:; .77 !
i li 1

19] MR. 7ESSY: I object,that appaarc tc b: a ragatihive |
1t, r

20 i' ' ques tien. I
' i
*

t.
21 03AIltMAN RIGLER: No, his lart c;ucetion t7ns C.'. |

,

1

12 i reliability. This is on eccc27,
i

'

.v_,! MR.LUSSY: EconcW ?
4

- t
.y. : CHAIFFJM RIGLEA: Chcaper.,

~l
I

15 ,1 TH3 WI?dESS: The Dorough of Pitcairn recaina
,

4*

.1 .-
,
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.

. ,
t

!
,

3V.12 1' Milliam !!. La:ris J.ccociata:4 as con miting er fiua:e. :cen hau '
s3

.! .'

.5 , not bosn cerinir.ciencd cince .1971 to s;ze.cidica.:..Q n'.9.a a
r
.

N r,hvA.y with raupcct to obhining dtor.pa c pcus.:.*
:

t
:.
p . . . . . . . . .

. - |$ It Ic antic.'.pchau.. Ont., <: : v e c t y ,. c4 c :.a u.. ..- ha..9- .

!

c nt
. t'y;, conaus.. ant arrcug mcet, ta. . 1 z- na has nny s.nc.'c..cv . . ce:. . d.e.:...

;.

l .'.

2.i, Im ribility of lata e:sponnive pater that he we'.Cd n.4.v'.sc c: .; f

t
.

- 'j - | that.
s
a i

I

O{| '?o the beat of my knculedge he i.:.c net -Gt-ir;ad ur.

,.

f

,' of that. Thera havo hw2n -- in thic 2ro:. so thr.t I can rive i.-
.-

}41
,

>

y !! '*ou a full nd accursta etctancat there have mr. aricu.: .

.
:,

oq -

12 e, thine.w considerad. There are --
'

.)

;,7 I BY HR. LEP.P.CN-
. .

:.

1gh Q Mr. McCaba, I appruciuta t'.lat you pcnt 6.' 22p".nd ;
i
,

, : 1.nd gi'fe us the narrativa. I wi.'.1 c.uk sfou cho qua:1:ic:n .t
.

g, Unlosa you feel it ic nece car / the.t roc st::a;d ,
o,-

S jus; answer tha quoctions. Ycc Gid >;.ntn.*::: ths dire,.:t er;; :le.n;c .-

.

3.j a.rked, sir, arJ. I thank you for it.

Il '
.,6,

y A Go ahead.
n.

Il .

g{! O Has the Zor0ngh of Pitcairn, c.'.nc-2 1.971, h:2.d
i
,,

3, p .n'/ study undorta%cn to deternina the cost for it to pa::tici,:.:ite:.

-

1
it t

,1 r in ':he ounership of nuclear gancre. ting fcciliti.ca? !.

.

1A No.. .

u.

. |

. ,' , _ Q Hr. McCabw my notes frca your tanti.e.cuy t:cro mbi.m-j3
t-

.h,
F ens on'a :;oint..

-

I
m, l.

-I thought that yesterday you tectifisd that the
. i.

.s

)I ' 4 f
,

_1 1
s

.

1
.

5
.
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I ~ F.,

. -,..
a:ws.

k
. .

: ,

j. $

<
-.

' t

n3 , Eorough of Pitcairn wculd ha intere:sted in g .:r -:.cipatin:; in
s'

, cwnerehlp cf ganarating ccycciby if thc cc.st pr. .i::.:.- , . .;c
,

t
. ,.

"l of capacit'/ tras in the exan of 8.50 to 0175.
'

.

<. 4 '

' ei a That in not my recollectici of ett ta:xi:r.ony.
".. G lo

:; My recollection cif that testinonv was En.t it ,

:t 7 >.:: -.

'' 1' ny understanding i.n 196*/ o't
-

19G8, whe:e % tics t-dhir.g wi.tt,-

a
!#

jip1rticularly Duquesne Light re.tativo to CAPCO ecub;rchip, th:.t j
q

E' d their projected costs for cenetruccic.n of pm.ze: ;'s 1.;; frnc
0

.

" , f

- 4neighborhocd. I would aucuno that t.iw acc h vrould ha c'20t:n - |..

D

f;; tially in erosc of that nt this tim .
,*

-

i
'

It
i'

I .. fh Q Are you in a pa.'ition t.; give tu a fi p:x?: cn ,Qnt 't
't
'lae

' d- !!the Sorcuch's financas wculd per:ait it to pay in termo d:p -

:n .
r*, it

t* ':kilovatt costs for capacity?
I

,

r
i. .

'

'*' tA I Cm not.
.

.

:
,. '

i

,

' ~' .: I Q I t.Tha it the Borough has nado nc study rf t;:.cu in-

d,g' '| r G c o n t y Gilr S 7 .I
'

.!

.i .

I'T E. A I b311ovs I had annuco2d that quesbica b.lcrc. !i t

F {I
,

Q In case you hcVen't, is ycur ancwor yea? t

i.'
. r

. .

4 - j I am not cura. I
.,

&

20 !
1

A We have not mada a stud'7 in that respect. i..

,

]
11 Q What is tha currently available indchtadumn capa -

|bilityorlaveloftheBoroughofPitcairninr.r.undfiguroc?E
t

E[ A, The Borugh of Pitcaira har gencral ob.'.gatione
|..

B .

'Mfdebt' capacity,withor.tapprovcloftheelectorate,ofapproxi- } !

{d :n
: t

'3 , mutely .i:300,000 ,

''.# )a : .

-1 i '

> ; l
e : 1

1 $ ~_ 1

C _ . ! ]
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f. !
a, 1747 I

4

i.
-

,

:
and : Thu Ec::cugh of Pitcairn nico has availt.bla hc in '

". mder the Pennnylvanic Municipal Borre. win? 2re w.u:<..:, t.m
'

,

.:tgu. .c to b:rrau n.onny 9:.cagos on =c.a revenu:.: c.a n:=x.1::':.:..' w;
. . .

.. >

6

$

e .j cpration auch as the slectrical pinat cnil ica n revence 6 . <.
It ;

; .

S .4 0 Lat na cat aside the revanna heric, b.nd ua vi.'..'.
'

4.

? -| cena back to them.
9

7 ,1 Do I underr,tand the c xnty of tha Po:6 ugh of Fite:'.irri
*

.6 .

.

0 ,* could cow.it thc Dorotign up to $300.000 of edditicr.1 dect?
$

,

t

e4 T. That 10 corr?.ct. !
i

!
.

i( Wa hav:n the cuhhcrity to incrouco our ir.Me.:hz ne.:s
.

-
,

i1 1't Her n.oneral oblig. ation n. ur_oosec in the am1 rcsinte micent '.'f an ,~

r.-
!;.du.dditional 0300,000. j

. il
,

ty ,. O Uculd thero be an additional . mount hl;at ycu cenld
<

.

.
ih ?

le a incur debt if the votera approved of it in a rc:!ar. rd.r.s ?

.

.< >

m ii A Thera vould be., you. i-

ii
-

l ;

iG E Q Can you give ca a gerral cctir.:nts of ag7;; o::in:22 0.y
i

-

* 4

ri bow =tch? '

'

;g ' A I co.a onl/ give you c genore.1 approvisatica uitc.cr.2
.

i

,v

19 | 1.cving referred to the statute. It in baand on a 7.-arcentage ,
.

!
go , cf prior year revenues. Our t.u:oc -- cur revo:ma hca, bcrrowingi

s-
f

in . Scan is $182,000, roughly, und I premma it would ha !h.
-

;
1

t.
qt r.t Isaat one additional &bes that borrowi:27 he.30. It teculd i

.n
.
,

!|!be at leaan an cdditionni $130,000.
;

.o '-'

%. 1

1 Q So, exclurzive of the revenue bond citernativa, there
.. , i ,.s - g

+

t

?5.!.ficapproxir.ately,accusingthevotercuculdccoperate,tha !
|

l
..
.

i

il .

.,e

l) } i

| |..

- .
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1

i
;

'
ram 5 ponctibility of Pitucira incurring shcui f500 O C of C.da;'cio 21i

' indabteduoso?2
i

,,

*p t>

A I ;onld cay that is probr.nl-? c. g e c d . M :v ; n.. c c.t.i.c n .
1

4 i
-

Q New if ;. hat va: don 2 nd if fou uil.7 t cauae .;y
e ,

- i
#

slang phre.se, you woul.a be horrevid up?
i

G t

A Tha*c would be tha lhuit c2 cur horre- .~.rc. vmCar tho ;

!
J

7 :

particular act pledging tha genarel chligr. tion:t af :ho acrous :. |
.

8 i
That is corroct. I

9 We would still havo ac1.1.e c611cion:1 be.: /.71g urzg:Oi':.,7
i

10 We are permitted to horrou in enticipcatier. c2 */in.1 :. 2 cnc ac.'
<

<

II of that borrowing.
|

Q Dut, cf cource, that i;T for ta:t purpos :.:1 !
12

s '* 1,, g

A No, that is for tho gener:1 cpersui:< g :n.preu:ca. !13

I4 Q Ent you ucald pladgo W. ts: L waipt.:? *

.

I' | A That is correct.,
.

IO Q Uov, if the Dorough vero ta cell ::cvora .sonda '.o ;
1

1
17 ) you know, do the revenues pr:duccd by the fa.:i.1ity fin: .cid by |

.

1
10 the sale of the bonde have to ho pledged te rdita d.s !

e

I9 bonds?
f

20 A I balieve that that i2 a requirc 4cnt of* t'te .~;ct,
t.

2I Q Therefore, if you wara to ucnstruct Cac'cric i

i
22ji gansration equipcsnt by the u a of revanno banda, the Dorcugh

123 would have to use the el actric rwenues to retira the band'.;?

-, i
That would be the fird: cell en the revonnaa?'*

25 A That is cocr..ct.

I

!

1, I
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6
m

i .

.. / .,o
.

I

}
i !

. ;
1.mt6 11 Q These bonds in your a:rpaticaca 1.? n t indition 3.2.7

|1
a, -

i,

?.|| long-torm hendu, c::tond-).n7 ovat .b0 yond 25 yeam:? ?
.

et

!! A I don't thin 3: that I sr. really mmli f.cd to;.1
t e

1 i
4 p tactify ;:.:nernlly as to revonne Sond.3 I

i
;

I am familler with- tin one revent.o bend .'ucua ofa 4
~ -

.l

;y,,the.EoroughofPiter.irn. It would neh lond ne ..: :.nycnd to {
11

I'

7 that questica tha wt.y it wec worded.
I
i

g Q Thu Boroug1 ef Pl.5:nirn c current pr.ch ?.ond, i : i':8

o. !! aonronimately 2000 kilcistt::?--3
. I

..
I

13 j A I tculd cast.nz it it: apprcMrately MC9. .I t.rt. o [,
t .

11 .not been in clcco centact with thac' .u. d: .. ;2d fio. r3 a if: th'
*

n. . i

12 last couple of ysara, but I would asticips.'o that yo.v:c
,

.

,

13 j statsment is approxi actoly corrcet.
',.i

;; h O - t7ould. You cnticipate that it. Pitaninu :-<c es te i

ij
I

1u attampt to purchace ptrt of e.generatir.g unit, b: int it ven?' !

g jpurchase an sount of capacity, at icest eqcal ta ita rr:r:
.

I t.-

1 r j recent peek loed? !

9
g} a No, I vould anticipate that if tro attupt-d to

if
i

g y enter into such an z.rrangenent, we would look ct -se.n n;:.a i
4

20 hetailable, consider all apsccts of it, and then maku u $
'

,datermination as to what uculd be a recconable ni::a .'for purchcaa.fy-
|

t,
22 j I don't think that any dscision could be .nado en

I

L that until the studios * sere made. Ig
+

Ab '|

i25I *

'l
:

d.I. -i
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'

d
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Q 1a o dGr Word 3, that .!Ctild DJ .M.a hh 10!i CiM't .

'
..

!; .

p f. n J. .; .E .. ... Y s . n.s Wq : fg. < T. .-] t ; =.t .o. a. '..~.o c, s~ '. i g. .v. +. 9 l.*. ~ .; a ..n %. , .s .~ .vo -...,.-*c*s g. . s. s- . . .a .. o . s-..p
.

't

anti '''c' . Ad D .CT3 70 00 3GCotiat'Id?.,
'

.i
.' 1,

J. w . , , ,3.~.. ~..h c t . .r. .J. s . 1 u.i.1 a uA. . .J '-e-.n a. 4. ,,a .p . < , ,. .1 7 ..-.*L,.
= ...

w. . s .s
-

s s.

. '
t ..

. to have the ar t' ice et. f.ts concultinc.t eaa.,.weerinct t. .2. rn .. .

i
t

e

" h: Q. Incidantally, ao ele Scard is clear .m .~h.u),
,

;' ;-.

F cas uo ai.1 understand when I say 1,000 kilcantcs, '",x
.

i
'

}
i

,

-' ;. nech m;e.athz would that he? !

'i

) 'l
3 n.'t,[g . '.7,sq .e.v e,; .f.,,1 sp.. .v./4 y .v..:. . v.4i~- . -~ ~

a .. . . .L,, c. .-s.(y*{ .: ~ ~q. v . .. .~a .~. s.1. .?A 3 . .
.: 1.-t"

6 ;, ,
}
.. r

. t.4 n., c. l c ,
. , . . ... a. . . ; a. .

1., -
c. ..
j.; * a . 6u f

i..i

t
:r

.if The .:olicito - for the Jercugh prio:. :o you v'as
.

:
-

11
|

Il j. E. Nr. lia:Ginnis. |
i.

* l, !
i

..

'' A. That *s correct. '
.

i
4
L

U a C. Who was your partner. und/or on.ployo;, Cacandiv
,

if P on wh at time period tre would be talking about?
:t
i.

d

il A. To 'oe accurate, we were assc.ciated in tha n.ract.ica
; ,

.

I
f

*

' O E 14.w . t

.
.

9
i G You .3 hared an office with him? 2.

.1
1
!! 4

i.91 A. That is correct. . !
e. i.

S O. And that was from 19.61, when you ett:rMd i-im ;,

., i.*
1

,

6

}i ;.rtetica, and chon you becoma sol.icitor, tn.o tirct c;. l a......
.. . -.

er ,p
,

't Ii -

12 l- That is correct, but to be mors corrsch, X I
'

!! i
t?5 y startad to clerk in the office in 1958 cid was frequently j

b. ..
d in the office from 1.c58; when I w2s graduated from lau *-

.

:1
l;.5 sch nl in 19G0, I was with the fim and vaa adr.itted in 19G2.. *
j

|

.I
a
'l "
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n-2 G Aro you avare -- when Mr. Merriraun contacted j
'

;
s

you shortly af ter you became Forcugh solicicor to discu.::c I

* |

| with you the possible sale of the eyntem, did he make '

E !.f ;

t, |t1 any threats no you?a t

I !
,, }l

*

; A. tio, si.r, he did not.. ,

' !! !

0 Y|| \

G He applied no pressure to you'? i

[ A No, sir, he did net. He did suggest, which I *

75

, thought was highly inproper of hin, that I cou'La obtain
G .I j

o ,

i substantial fees by reconmanding to the Borcugh that they :

9 !
,I sell the system to Duquesne Light. -

10 [ !
! G First of all, vould you, in fact, have roccived !

11 1 1

j fees if you had handled the transaction :or the llorough? |12 t <

> :
o A. Yes, I uould have. I

13 ' <

10 Did you report him to the Daquesne Light Ccmpany? -

14 i :
''

A. No, I did not.
.

15

G It wasn't so improper that you thought to ec g.r.ain .

16 . !
t

{ to the Company?
;

17 e
I- A. I was highly incensef. I didn't fe.el it.

.

|!
1G

justified doing that. He also said he pointed out to me
10 in

j that Lee Donaldson, Speaker of the Pennsylvania Eouca of |
20 |- !

Representatives, had been solicitor of the Borough of |
21

Aspinwall. He said if Duquesne Power couldn't got thcrt. to
22

sell light to the Borough of Aspinuall, how do you expecti

23|
g

| to get them to sell power to the Dorough of Pitcairn.

24
Q. ..Are you aware t' Tat Mr.McGinnis recemmended to tho. .

25 - 1

j borough tirat they sell their system to Duqu9sne? j
.

i
'l

-
-
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'I
b t1 , . i. MR. LESSY: Did Counsal cu.ncif" tina? !

.
|

i !
l

.. .
.JY.MR. LERACE: !.. ,:

.

i:. . . ,
"

l

2 Prior .o the peri.d 7.r. McCrza bcc.>:a. , .
,

4. ,

:; solicitor.
., ..

i>
- NR. LEG 3Y: Early l'M0 or later 50s or inut prior.o: -

i- 3 . .G, .Ch. :1 1n. .. r
-

|,,n o4 u.:a
s,i.

'), G Prior to the ti:".c that Mr. McCabo becan'> :-he
d

,
,

i. .

lj solicitor.g
!:

Mll . LESSY: rhe cues. tion in vague. Iir . h;Ginnicn. . ' ,. -

:

was solicitor for the Borough, ac I recall, fer a nu 3arg
.

t i

of years. It is important to pin the ti;ca f ama. j
3,

,.

si
=

4

4
*

I
ft 74R. LURACH: lir. McCabe is supposed i:o testify :, , ,

t.. .
.

t

a) shout the Pitcairn system from the }' ear 1902. '

'
e

. . ,

y .

.a i
., t

J MR. OLDS: Over objection,. tio per,ait .Mr. ncC.:.be ;,

.. ,

:; to go into the hiatory of the cystem. -

,.u s,
i

..

) r.,'e. v :* |. - . = . ., ' ,

|..

|
.I I

p* t-

a t
t

$.

* * , i
t. O ;

-
!
t

i19 7
i,

-

i
!

EO ', }
.I ,

is t
|.

48. 0

.

M 'I

s|w
t%

i

ti

f'
<} *% ,

.J f
,

.:
|1.

e i, . , + . 1
. ;,

I!
'I

7 :* -
$,1, |--

,

%

ti
b |
i. . .

I

l. -1 .t
1

19 A. ;
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ica.:.

E MR. LESSY: ?or pt$rpcsas cd citriff.cr. .f.cn of

the ca.usulen, did. !!r. McGinnis maho v. nacc:.c.eraatica . 7 ta:nt

to hs suors r,pacista aa ho tha ti::3 ft:c.-c .

CHAIRIGH IC*CL3R: Tho uitnasa ic frt'.ru of thu bimo

2.cuno, I am surs,

THE WITNESS: I an. act awarc that :ar. LMGinaia' mada

roccmsndatica to the borough that they call ti.::i: light nycter.

to Duquasno Lighc..
.

I uculd ha curpriced if he gave that dvica uvar;.

I knw during the pericd of uit. r t7cs acrecinted

with him in the practico of 1r.w that he ucs active in cfferto

to sucure the purchaea of pouar from Duquecne Li<Jht.

3Y IG. LERT.CH:

O Do you have any hnawledge that whcr. Hr. Me::rf. nan

talkod to Fe. Riano, the council:ran, in 1:360, the.t cher. t:au.

pressure applied to Mr. Rizzo or any atter.pt to influcaca hio

vieuu?

A It was my understanding that the controt:J of

Mr. Ri =o came through his employer which wr.s Cc.1ran

,and came in such a way that I felt that they ucula apply

indirect pressure to Mr. Ri :o.

Q Were you present whnn Mr. Dis::o' 60poxilion wac

tchen during the Pitcairn antitruct proceeding?

A Yes,. I was.

Q Do you recall --
.

, .



j:n 17!.y

i

4

MR. LESSY: Before connual gca; on I don't '? ant. e

.us to got tco deeply into a 0:pocition :'' '. ain.T 10 ~/a M ^ v r
~

!

proceeding.

We have had trouble introdu.cirag decwa;r. -- rn .n tze.

to that procedure en direct c::n.inction. I he,n.o coun d..ica't

go too deeply into the depocition or docuzanen u'3h :gact

thereto..

liR. LERACH: I hollavo I := entitled to ir.M:cch

.the witness' testimony and/or r05rosh his roccllcatica,. I

would like to attempt to d.o that with an ccurer given cc it.:

deposition.

BY MR. LERACH:

Q Do you remember that Mr. Rizzo Otc. tad that ho

felt he was under any pressure?

MR. LESSY: That a unspocific.i

MR. LERACH: I vill rophraca the qdo:3 tion.

CHAIRMAN RIGL2R: I will not per.T.it 21.2 qct;d.cn.

BY fin. LERACH:

Q Do you Iscall Mr. Rizzo stating under oath cu c.

result of that visit from F_orrip.an ho folt undar ao pr .scture.

at all to be influenced one ucy or the o &cr?

MR. LESSY: That's precumably during tha deposition.

MR. LERACH: The answor is during th3 depocition.,

THE WITNESS: I boliave that Mr. Rinco's

deposition was that he did not foal he uns under any )
1

|

|
l

s . . _ _. -- -



__

jon 1.7 ;3

pressure. His opinion as to what r.if,. anhje.ct him ho

proscuro and my opLnien as to . dint micht culjaat ?.#.m to

p.'eczure could well be differbst, and I thi-J: :cero in nic

ca:!e .

3Y MR. LERACH:

0 Mr. McCabe, did the Pennsylve.nic Ucentre Ir:ntus

do a fincal . study of the Pitcairn 3. rough in 19577

A Yes, they did.

Q Are you familiar with that study?
.

A only in a var / geno.ral cort of uay.

CHAIPDF.N RIGLP.R: !Cint year mc thc.6, plGarm?

THE WITNESS: 'S7.

MR. LEEACH: 1957.

Mr. Rigler, I Uccid l'.kc to cuh yce c. quarrele

hera on hou to proceed with our cahibitc. Do T ur.dcrutc.ad you

want c Duquesns Light document nircher en it and reuqueenc

Light e::hibit nurbar on it?.

CHAIRMAN RIGLER: Hava you supplied other pct'.:ios

with a list of Duquesne Light documents upon which you vill

rely?

MR. LERACH: I havo submittod a list of proporad

exhibits.

CHAIRMAN RIGLER: Does that lict hr.vc doct2 cat

numbers on it?

MR. IRRACH: I think, fortunately for me, it does



- .

' 0.1 1755
,

not.

Mn. LESS7: I ticuld like to str.t<t t~e ha'ro t.c !.

received any docum nts, hettever.

MR. LERACH: I have c c:pf for Mr. L ccy c.d I uill

have scamone distributo thco..

I w. jus- trying to get the r.tocht". ice. ctrnic.vhtened

out.

Is it sufficient for your purgesos if the acaca.act

is identified and zazzel marked cuquecno Light E:cdbitf

Nnmber 17
i

CHAIRi1AM RIGLER: Thet is sufficient.

Will you be distributing dec rento now?

MR. LEPI,CH: 'ics, cir. Erf den ' t '.Je take five

riinutes?

CEAIPl9.N 3IGLER: All right. ilc tiill reansa.

(Recess.)

3., e. :
,. ..w

1

6

.

e

i

1

I
- . ._ - - ,
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$a
i

CHAIRMAN RIGLER: Mr. Reynolds? !,

!9
-

- t

i MR. REYNOLDS: Mr. Chairman, ust t, cler.r ;jt-
...r. 3 .

t
' 9 something up, b'ecauce it ccm.s up iutt befara th2 break. I

.. t
.. ;;

I

,r ; You had asked a question about uhather cia .

. i
1, -

5 :i 'bcument that Duquesne Light uns ready to re ~er to, v.n |
'

,1
|

6 ] n the document list. 50 we don't get confuced 'rith ,

t1 i
. . - different lists, our doccment liuts werc :.5dresuad to* *

>

1 I
!,i cur affirmative caso and not to cross-o,:anin:. tion. |,

u :; :
1.

-

l' It may well be that . vary f a;;, if any, of theg
I i

4, documents are.on that list. It would prcbchlv b2 aasier {
10 3

'

,
'

|for everybody concerned if we can wai t for the Appliccn .c'
9

-

11 i
t |i

1, j direct casas before we refer to the applicants' document
:.

[ lists. Otherwise, we will get nembe c very confuced. .

w:- |
,

js-
,

'
g MR. I!JELMPELT: I'm.nurprised to hear that. D: ,!,

'
i, t.

.

t

4] I zecall, when we were arguing about what :Should be pet en i
I ,:

!
a

che.' document list and whether we should file document liebu, |
,

|5 j,!
j

hcounselfortheApplicantswerearguingnotonlyaheuid ;an
,

i! we list the documents we were intanding to use in di.rcct.
18

I but any we would expect to use in croca or rebuttal or m y 1

19 I
t :

I other fashion. Iw *'-~ ;J
|

, .
t

[ CilAIR:WT RIGLER: What did we rula? (21

, ,

2?| MR. HJER! FELT: You ruled we should put in any
'
,

23 document we expected to use, and we could use other doccmonto,
,,

l if we could show good cause.-
J

ti i

25 ! MR. REYNOLDS: I have not reccliection or ever

!-j
h-



.

'
1 ,s anoe

bw2 making a statement.like that. I advise the Board we;

3 prepared our docur.ent li:.;t on the becis o2 waah OL af fi: . -

.>, tive case uculd be. He had no tray to do otsrwin. i?a d.M

a not put on our document lists chose docturun~:s t: .;t - a i c.

t

5| were relevant to croca-examina: ion. I frankly 'cn't 2 ::Oc 3 '.

6 making the statement. If tha: a is something in .he urane aipt

1

7 or filing that could refresh r.y recolle~ tion, I cavid bc .

:
c rrected, but I have no rectillection of nrJ:ing a at< cent8 : ;

} t

s | like that.
'

-

,
.

We will see is M j- proFIcmCHAIMIAN RIGLER:10

results. Why don't you proceed, Mr. Lc: c.ch.,1.
1

MR. CIA.RNO : Pofore the exauirration procc dd is12 ,.

i

the marking of this docu: tent to be an e::cepiion fro:a thr. 1
>

so
u

irule that you previousl, ar.nounce>3 that Applicants ' E:.hib '- ~

1 o,

V
would be numbered Applicant's Exhibit 1, Applicavti'- '.@ .i:>, , .w
>,
~~

10
:

CHAIRMAN RCGLER: It: should be
'

marked Applicant's.
18 ;

.-

9 MR. LERACH: I think in has to be Applicant'e i
ID .' I

:
I

with Duquesne Light designation. '

,, u,<

MR. REYNOLDS: Are we. talbirg ate:ut Applicant 's

1, and now we are going to -- i;4 s '01 em wa will hc.ve W.nh
t2 -

,

|a number of Applicants croar, en:.2..i.g before wa ..cu to,,

S.s

direct and back and forth, unless we have a Ga 2i?ncion,
|as

| to which Applicant we are talking about, it will be difficult

to sort out who introduced the document or what it colatac j
t

i
.. 2

. .I |
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.

!
i

- *
,

1 to. I have no problem saying Applicant'c S:7.hl.b2.t i, i :. !
. .

2 j- we can put some indication either aft e i:ba w;rbar c.c '

3 in parentheses between the nud er and Applicar.t'r '; c
Sv3 - 1

'

4 indicate it is Lucuesne or CEI, Chio Caiset . so '.m f.n c' -

5 which applicant it is. |
t

i

5i CHAIRM'd4 RIGLER: I think the Ecard wil.1 &db cc. I
-

s
i

''
7 to its earlier ruling, Mr. Reynolds. I suggent yon una ,

:

8 the column with the "A" in it as you keep your cv:n liu.: j
u
.

and indicate whatcver internal identificztion you ti;h to i9

10 make with respect to individual applicants. ;
:

Is the transcript ac c g. int: r. . :
*

g; . .

,

reflect this? The transcript will reflect which atrcunoy12
?

s ught to have the document placed into evidence. I !.I3
1 i

e spg? don't see e.problen in that. I can see a way 1A -. hic':g4 s

- the problem you described in tarts of your working
10

relationship among the Applicantz can be soiv d with ;'.u.ca,Gi

keeping score in the column marhad "A" by the E:041b3.t rw t..

37

; MR. nrY'DLLS: My cv.arall proble is h:ti':c Cq.:.jsn,

Light introduce on cross-examination documenta relevant ler ;

19 i

Duquesne Light's cross-exanination and having no m.aring f20 ;,

.
at all on anybody else's crosa-a::Ittination. While I '

'21

appreciate this Board has made a ruling, I'm not convinced

that ruling will withstand appeal and further rulings hightr |23 ,

|up.
24 !

;
If that is the case,. it sucms to me this record i

25-

!
l

|
I .
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!|
should be done, if it can be done, without prejudicing or

-
,

,;
d" disadvantaging anybody, it should be m da in C. May, 'o > Z

98
..

r!

af 5 3 we dc have. mother lock at that ::ulinc highm; :.7 '.. s. ..:uen

b/3 ,U ..-... ,

4i can work then with the record in a managcahls e.g.
.i

5 I don't think I rill request :'.nything .:h c vill

5 impcse greater burden on anybody, incl:. ding the 3:2 porter,
t
.

,7 3 if we can start on it at the outsat and give some '

e i

e desi'gnation.

CHAIRMAN RIGLER: ?!!ntt happen.: *:.:a n y o u , der3,
t

jaj example, put in a doc'iment thab dc.ecn' t cc:a fro a c ny pc.::ti-

:

11 cular Applicant?

12 MR. REYNOLDS- Then .it w2.11 cc:r.2 in ac '' Aj:)l:.c n t.1 '

!
Document," That would be the clearest way to do lu. Tu b .u13, i..

I:

y " why we are talking about this problem. If ua hevo
i

:! " Applicants' Document 1 (Duc msno Light) "and%olicent's1 =- s --

I

1 Document 50"and no paron?Duquesne Liuht," nd"unalienur.
. b. :

--
s

! .

17 p Document 50" and no paren, vou have your answer 'wls.v2 p1'

k in the column of documents.r
, v,,,
.

.

4.9 .
. CHAIRMAN RIGI2R: Mr. Eerger -- Mr. " .. hic-

.

1

, Edison" acrger?gg ;
#MR. STEVEN SERGER: .I i-hink tM rapo t:n .5 *c, , . ,

a
;
e

reflecting"Mr. Steven Bercer," when vor do it that 737, ,i
r

29 , - - -

.
I ii

A coucle of problaca., It sas cur und 2.:st:nding.n -

s

that. with the preliminary ruling. that the Board r.:cde in !
24 i

e
i

regard to procedural matters raised by che Shaw, Pittr.au
'.2a_
.

l I.
4

.i .i



!!
Il

'. .~r~,v
!

.

*

| >

y firms as to matters that would ,e coming into evi<? .co '

b w.) ,- :: in .

h againct the Applicants, oc to art. that th.,e d!.in'<. d':. s e
'

3 .

c
.

..

;y *:he question of the separtb's de:3..j.1Gtion of k=1 .- .3 F ' c> ;y
- .

il
a .

each cf the Applicants hav.:. s.;hrei : red ure .|,,

I
.l hfe have ncu the sdditienc.1 prcdQm of

a 'i.,
.,'i

it

_ ir coordinating the sponsorship of doca:snts. 27 ci e ' _. :19o ,1
.
!
' document introduced by Mr. Lerach, I haveri't K-en b:: Co :o.

7 |

|e ,. I don't know if I want to spanscr that docracat. L ' m 2" !
- -

I
very well be that I do., but the h.?.cic prch: em *.a :. ;117 rinne{ _

- : ,

that I have documents as well that I hav , me.cked uow i

10v ,

,

OE-P?l, 2, 3, 4, 5, that I anticipate to ha pect.:.ig -
'

ti l'
d.

|' during my cross-er. minction of fir. IE.Cabe. You u.ca Ec,t. ~.
,|IS -

,

F think a real prob 1cm of running a manac' sable h.:arir? i..nd
1p !- <

,[
g of identification, as well. i

1.4 i
I don' t Cee how, even accum'.ng wha t you: -. > h e _.

I. .R. -
,

i-

',. will De, it should matter that the par' dies, j u c t c.u d.:

IG ;
i NRC Staff, the Justice Dcpartment and the City .ef C... ol n6

|7 |
: have separate designations that each of the ?.rPll'' M .c:, >:

i2
f separate designations. I don ' t see hot.- that ano :15 mat:.cr .

19 '
i I think it will simplify the hearit.g Zor U.m j

20
Board and for the parties , rather than j ist to .:.c^. c

,

i
.o_1 .

seriatim listing of Applicants' I through 5,000 ,:6 i'
.

i i
22 i !

not know who put it in and for what purposa.' -

t

23 I I
'CS10 . .

. , .
&

t

0

25 |
'

!

i :

I1 .
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4 ,. , ;
. . < > . g,

i

.timi Gl9 1
'

CH.U3hhN RIGLEa: Mr. Charno, '/o-' rni.-' .5 the rci:'h...

2a Does Mr. Scaven 33rgeric ct'gcescion O.ah n; cene
i
e

3 I; tc ycu or not?
lj
i

.g } MR. CF.MiNO: I Con t ,mo tho :..+0e wa5.:7 : -. : _5

t
!

3| Mr. Chairmn. It seems the 2 card has previc.tcly .ala:i chzt
|

6 we wculd proces.d on serial listing of applicant u.:en- cc.
t
i

7a You hava provideo.. a neans by 1:h3.cn ency c2n ua'.ntr. _n :e.ri.r
. . .. . . .

,

;

i

8, internal concistency. There scorn to '.>o 10 ns.:ano.'c-:v mr
F

i

g p labeling each docunent individually. '

<

l

'O CHAIR:-WT RIGLER: I Gor t t.mnt to pr;olo.r' uhin.
a

| . .. ..; ; ; Do you, any of you, have an u.p;c r c a n c. .:Lar... ca.i nat? ,
1
;

12 MR' SE EN 3EEGER: TSO thi2US-
,

13 One, I think Mr. I2ynolds point "ith ::cycrd -

14 the fcct that orpecially with c:.ncct ucntir.onv no : 1.~ 'c .-- .

Applicants 2xhibita sponecred by all of the partien, :2. 5
.e

7.- *

,

16 1"YO17i"9 " **El 8" 8U**tiVC PI#'hI23' #8 I UUU - *^#* '

37 It is one thing 'd.tich we havo takcn objection ne s: - .m .

T o,, evidence is going to be admitted against all o:' tN c2rt:*.st. -

19 Now, what you are saying is that the ow.6. .cc -1 uit.c t.|.

!40 , by the individual Applicanta is 1,cing submi-ted by r.ll c;? i..pc .
l

I parties uithout giving those partiec culy right ;ith regard to
'

.,

.N.
whether or not tho'/ vant to spcnsor dccunants.

.22 *
*

i .

It seems to me it is ~g
.

I

CHAIRMAN RIGLER: I supscae we could girs. you tha !
, , ,

EM

i
'

opportunity to stand up and object to H7. Lerncil's cfferia; c.? i

,

e,
a

.
,

1 .



i _ _
, . , - 9
.t. : >

t,o -
!

.

I
T. !

'

PX312 the docU 3nt. 1.
* <
1

? i~
*

uR. P..w e.:. ,.,Cain s, sw, ., .; c ..:,..,,.4.,..,..y n t.c. w a . .. =. ..: :. ., .;r. n.. .

1
.

. .. ...s - e e .- s-. .

o
'

are walking into.
f

*.
w

sI rea.'.ly que2tica wp.ct valua t: arc .2 co th.:._. r

,o s

prcceeding or to this Board or ta anyLOdy c^.4e to C3 t.?:cre'h i
i

6
that, I do think we are going to mhe 2 valier.u .'iir t .:2

',

7 =

caucus to the extent we can, rzi. funnel c'.U. ohic.";ti''e a .

.'
+'

through one counsel where it is aggrcprictc. 1.c , I cc+sily !

think when we are talking about 7 ccc-cnanir 2tl .1. =r..a tiu ' :a
.to talking about counsel who m:0 going to h.T.2 ce propnro fc).- t
,

Il
cross-ex =ination a.nd juct nacasnarily un 9:.u''c hazrs- -h s N .. c .-

.

12 of coordination wo might li'ce to hrvo,tht.t va n: e r;eing % van
,

I3 into the problem of each of the ccensel hrs;l.ag to :tud !
,

up and c:ake a separate objection probchly for c..:.ficre.. . - r :cr.a ,*I

13 , and also we are going to have to huvc s W SOz..; 20 .y o u:... e .
. . .

.

7 ., i

all of the documents that Duquean.3 |.n going to tnik n. .:'ut .Jm:-

g ., -
# it dcas to see if we are going to vaks an objeczien m; not- .

g3 n:ake an obj.ect. ton, i
.. -

i
**

< c*' CHAIR @l1 EIGLER: .b./ wonii cur dnain. .tn h: n. ;211a. -

'' o ' change that one bit?
|

'-

t,, i
Al 1 MR. REniOLDS: If DucMenne in uponcering i

I
22 document on cross-examination. it is entitle 2 to do that. c. h 2 !

t
!

23 cther Applicants will hs.ve thair t.ca on crocc-oxc..:ination to ;

I24 do what they are going to do.
{

25 Wa don't need to at'.ip Luquesnf a cross-en. ming. tion
i I

i
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.

e
*nm3 of this witness for us to lcok at the dece.n nto ec. J.a e

;

>
~

determination as to whether or nat we want to 'h%m 9" r% '

,
~

object to its cc:ning into evidenco,

s
;" C9.IRELM ' a 'I.5R: Why nct?.

i
e

Mr. 3Erger has suggested he might vent ce _ @ :c ho'

6 'ou are telling r.a that we can defer than .c.l.>n; c :avit. f * *
;

7 by letting Mr. Lersch conduct his crosc-c,:amientien. ;
.,

?iR. Rd'n: OLDS: I thir.h th:tthe diff arc.t : ir the"

.

1%

. way you have it Utructured it is not Iir. Tarach tk.c ic#

I
,

.

t i

jS putting that docunent anto evidt:ce it Im Acr+.ch. E': . Sergc-r;.*

.

1I Mr. Haucer, and Mr. Briley. You hnw t%Q docturc.u casing in-

t

>8- uith all of thera sponsoring it. '

:
. -

Before they can say they want i o ,3?cncx that3; r

i

14 document, they will havo to ctop avsrything red loch tt i-

15 to see if they want to dc that.

I16 It seems that in the t'ipe of delay thcro '.c n . m. . .

17 for. If Mr. Lorach wante to spo.ccer the deccent: N0n

18 sponsor it. But they are not in c positica to say t! J/ cs:'
,

19 sponsoring that particular acctuunt. ;

<.3 l- I guess my pro e.m 2.s .t. con..~c see Nhat ;tajeO..au
., .,

!

21 it is to anybody oise in the hearing. ;
,
.

i
22 MR. HJELIIFELT: Mr. Chairman, I undcr;etcod that ca.nn|el

e

4

23 for the Applicants were to croca-en=mine throngs e. ain:|lc
,

i
24 counsel, which it acams to no that that policy i.nO :d, e c c::. q |'

:
25 to be followed as upplicanta have cgrecd that thnt .diairatec ;

,

I| !.s
i.g

!. i
'

.
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1 much of the prcblem in that there will ha eno coun ,el -A

I
2i has to be familiar uith ths docum2nt tha'z. is going te ::--

i
!

3 introduced on croca-examination.

4 CHAIRMAN ?IGI:ER: Mr. 3cynolda?

5 IG. REniCLDS: I gtoca that I .ri ncu c3. orc: t.'.1 n

6 Mr. Hjehafelt has come up witin the concluci.Sa !2mt c' .:.n -

y n:d:aminate.on is thrctgh one counsel.. .

I

a The Applicant intended, and 1:.: a.c&a it clucr a th:

g last prehecring conference, that applicr.nts int e> to t auct

to cross -examination on behalf of each of tha indivf.c--'.

11 Applicants through their =cparnta cc,unscle cve.:.d.n:i '. e t'.m

12 fullest extent possible, duplication.
i
:

13 What wa are getting into is,- nad nou w: :n 3 1. y

3,4 required to defend jointly. It seems te :cca thin . lor:l z.- Jw f.

15 has that authority, nor does the law require ra de u.a...

IG If the Board imnts to nake a ruling as: ta ;_~ r ~.

37 evidence is going to ccme in and how they are goin:e '. . :.n:e; -

gg it, we may have to take that up.

19 In tsrms of how we aro forced te defena; e..c2.

20 Company has a right to defend themselvas again.ct t?.m chn:rge ; ;

,-
,

made on an individual basis. I think it ic ing;pr^printe m.1.,,

s.1 ,
i

!.

22 improper for this Board or any-of the paitica to neg7ct, or i

f

i

y3 the Board to order that we hava te defcad jointly in thic b an -
- -

2

iof a case.24 !
:

I
I think the law doca not permit that cnd'that thera

'

S,,
1

: 1

1

1,

i
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a g

!

i
1 is no authority that thia 3 card hr.s te ac it. I .d rC: e za: .a. !,

I2 raally what va are getting into acu. I clo c.%.u e.- e.:. .:..

O hava a hrd time prcceedi.cg with 2.t - rrecuc - .'/m -..

i
/, ) i r" n. e a .m. ~ .1'.n ".'.".u ;.-. :. o.~.m.c4n .- ; ^~ . ' . *;. '.'s.".'". " . . , * . . + . .'-*~..!.-.

*

. _. .
.. .

;

*5 Applicants should ba recuirnd to do .Grt. '

,

n .sg. gg=, w .o.u.,. m., n.o n : ..,=....u.:, ~, : w, .u .,w w-- .s .. ..a,...u a .s. a.. .. . . . . . . . ... .

.

7 course, is the March 2% 19'74 ari,:cc:nents af e ..uu .:1. ' L . 'c:
'

i

e :espact to the Board'c ITE:C Reics of .?rtce&.::a ham,

t
9 ', ?.3 I reccll, thsy do proviGa in.t : c. . .

.; 4 .;

to treat certain parties ac consoliciatir.g :-hac.?: ct . . ' 5 ,- -

1; presentation of evidence.
,

12 CHld3 Mali RIGL3n: How do yor creid tM c/fc.:t c .-o;
f

13 own March 29 agreement?
.

i

14 MR EMLM; Tiu h&M MSC.:~'- thDt ; u':-: :; 2 -
^

g o- tinos. March 29 w2.3 at a time whan Lpplicante /icr D ._:

i

L;g case as the latent filing by tha City, f-C!.ly c-:v:::.:r ._.m: r. ;

I
I

g a case between CBI and City of Cleveland. Xt u- '.;is:-- :
'

.

i8 ,i issues were framed by the Scard in 9:chaaring c oal : n '. .--

.g That was in July of 1974 and not in Ma::ch. O.M g c:7.. .c .t : :.& .

in Mirch.0- .

,q; CHAIMIAN RIGLER: Mr. IIjelmfelt hec rm:r.cL6cd .,,- |
1
i

22 saying if you are willing to catur into that in etC cn e; ; .wsn'.y
. ,

;

a, ., before the i cues varo frcmed, why are you cc:r.;21aining no:, cha.t '

and 19 the issues have bee.u narrowed?24

25
+
e

.
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MR. REYNOLDS: Mr. Ziglor t ha i a ca.s ' _c. P:t

been narrowed by any ci: rot:::a. T t o i n:v.r. a 2_a v c r " L.cc ue'- ..i,

considerably. We have had addihicta?. adrlw '_:4.::e_.

additional allegationo that waro nwa: hc.J:0. ed n; .1?

September 5.

We had the septcmber 2 ianusa tb._;.11:,3 10 af.

for discovery that are about es br.nl as anything 2... .m

could have -- that has ever bacn freur.d in cu u.:.' cur.:

proceeding either in court cr in thic prococa.itg.

When wa started cut Applice.so E:d cru :let= 'i -

indicated to this Board their view of what tha m.hurc 0"

this case was.

On that bacie, a basis of the b:.treen CF..

and the City of Cleveland, wu reprazanted that ::: .: r:" m

able to handle the case through ena counac'..

This case has mush:cer.ci to a con:.ifm...!.>1_

larger case with larger dimensienc.
|

We have a number of clients inc are c. W.1-- .3 i

|

defend themselves each one ac it cac:3 fit indy;ei 'nlly :r:J.

they will be represanted hero by their individucl <:cunsal.

I don't think there is any agraczent b;.2 |2

March 1974 that cuta against that er undercate that.

Wo have made it cloa.r to thu Eocrd thnt that in

the way ve are going to prc<:ead and that is the uc.y ua are

going to proceed.
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CHAIRMAN RIGIJ7:R: Thab haa 2 4 d '. :md /2N .:. '. . .

threats in it, Mr. Reynolds. You eiill g:ncacG. zi ' - , ' s.:

Board ordera you to precaed.

We have in tv.ind how you want % p.rca. J. . . n:;

far you have been abic to do that.

MR. REYNCLDS : I had no intcation 0:. .:' ' F ca la

the Board. I would not do that saf. did aan .nnn ':c Co ui;ab.

I want to i::precs en the Uca. d ne 1:cv.t r. i:Or:.-/.n

consideration.

CHAIRMAN RIGIn:R: That is all that P.ac10 t.; i -

said now. Thank you.

MR. HJEIJiFELT: I r.aroly point c:;, that for I:.c:;i.:

and months we heard Applicanto did not knou uht unir e ra '. c

about. Now they are telling ue wh n th?:y af.e *3 ti,0:- .,

to operate by one councol they did in fact tu:c. uir.t b .

case was about.

In my recently filed pleud.ing I d.rc. cur u '

clearly --

CHAIRMAN RIGLER: We arc fenilier ith th '.n B. 2 .

(The Board conferring.)

'
CHAIRMAN RIGLER: The Eo2rd wil?. ccxcinnt. m

require Applicants to list all Applicants' dccum mts ; rial?y,

solely as an accommodation to connasl we vill p= it th:n

after each serial nr + er to write in the inidinia of thu
'

counsel for the company uho cpensored it. That in the

t

!
i

|
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sponsoring company.

ME. GTSVCl OZ2GER: I chjGct to that y:;r :w:.r?.7

ruling, your Honor, and I w_nt it noted .ior dho xce:Kd.
:

212. LERACH: I join on b: half of Dcqum uc
,

.

although it is not my prchlem. I do join -~ yea, it is.

MR. HAUSER: I jo.".n on behalf of tho t/EI.

.

MR. BRILEY: I join on bchelf of tha ToloCo
--

Edison Company.

CHAIRMAN n!GLER: You 12ny proceed.

Aro you intending to effer tha fine.cial r.n:vcy

of the Borough of Pitcairn here as I.pplicant's nut 62r 1 fm

identification?

MR. LERACH: I would like 2.c Marked an

Applicant's E:thibit 1 (USL) .

CHAIKMAN RIGL1;R: I didn ' t r..cr.21 your Ec.ce:ca M.

initials, but your client's initials.

Was there confusion on ths.t?

MR. LERP.CE: Thora tms, but I still ch' adb.j

MR. LESST- With respect te applicant 5 o Erhibi; 2..,

(DL) , I notice that 2.c presented by the --

'' CHAIRMAN RIGLER: We are not in tha voir dirc

stage yet.
1
i

' MR. REYNOLDS: I would lika to mc/c to c::rhify

that question. Would you like it in writing?

CHAIRMAN RIGLER: What question?
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MR. R3YNOLDS: ThO procadural ?;uling fou 'just

made.

CHAIRNAM RIGLZR: That you could attach @.:s

initials of tha company afte5warca an an acac..ucd = ion to

counsel?

MR. REYNOLDS: The er.hibit to be intrcduced will

be sponsored by the Applicant end as an accer.u:ciation to us

you indicated we could paranthetically put in the initi:zla of

the company.

If that is the ruling. I would like to cortif" it.

CHAIRMAN RIGLSR: Apparantly you n:icundsratcod

the ruling. I said Applicant's Exhibit would come in scrially.

That is the next tima Mr. Berger, Mr. Hauser want; to put in

an exhibit,' you do, there will be onc serial list cova:'ir.g

all App'.icants.

As an accommodatica for Applicant ccuncal for

the bookkeeping purposes you describo ve are permitting you to

attach after each serial number the nno of tha cerapany

that sponsors it.

I thought that was the relief you are rq uesting,

*
MR. REYNOLDS: The companiec uhose initialc

follow is the sponsoring ccmpany.

CHAIRMAN RIGLER: I don't know if no are talking

the same language when you say sponsoring conpany.

MR REYNOLDS: My trouble is, and my problem -
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and I don't want to balabor it, but tha di6fice.'tv iG that

Ohio Edison and Pennsylvania Pcecr do not '<: ant v.o Oponsor a

Duquesne Light document neancssrily, and DEI dean nct uant to

sponsor a Duqueane Light docunent ncescnarily, and Tolado

Edison does not want to spencor a DuquOcne Light docur.cnt

necessarily, but Duquence Light uculd li';e to ap ncor it.

CHAIRMAN RIGLER: I don't understand Uhy the

counsel for Duquesna Light cannet cay, 'I an intrcducing

this on behaof of Duquesne Light."

MR. REYNOLDS: The Board'c rulinrJ is not inte:r.ded

toindicate that i:is being sponuored by all Applicants.

CHAIRMAN RIGLER: We are not intending to deprive,

counsel for another Applicant of chullonging a document

sponsored by one of the ethor Applicanta.

MR. REYMOLDS: So tha initiala aften!arda vill

indicate who sponsors the docuraent?

CHAIRMAN RIGI.ER: Who tha originating counscl Ucs,

which company his client wac.

.

MR. REYNOLDS: And that he is sponcoring 20

document
t

Are we saying the originating ccuncol Uhoon
I

initials are at the end of it are sponsoring the decurtant or

are we saying Applicant are sponsoring tha docureat7

That is the questicn I am concerned with.

CHAIRMAM RIGLSR: Having told you counsel for
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other Applicant may challanga the doctnznt. I dcn't cao you

need further relief.

I am not clear as to what you mean by cponsaring.

* Since we have afforded you the opportunity to have cotuwel

for another Applicant to challenge that docu7 ant, I don't

see what more you need.

MR. STEVEN BERGER: Am I to under0tand from what

you are saying, if a document comes in and Chio Edison and

Pennsylvania Power don't apecifically object to a documsnt

put in by Mr. Lerach on bahalf of Duqueena Light that the Board

is receiving that document as if it uas sponsored by all of

the Applicants, including Ohio Edison and pennsylvnia Power?

CHAIRMAN RIGLER: If thore uns evidence cont: tined

in that document we may consider that evidanco es i'c affecuc

a situation inconsistent with the antitrust Iran. I
l

i

!<1R. STEVEN BERGER: The kind of coordination I j

think would be required in order for your Honor to ha receiving

documents in this casa on behalf of all of the Applicanto,

unless the Applicants otherwise object to tha recoint or |

|

introduction of the doc:urent on behalf of Applicant is
.

1

something we would have to take a racess for three tr.onths

and all of us sit and determine what vill go into thic casa.

You cannot receive ovidence that usy.

CHAIRMAN RIGLER: We will not try five or six

separate antitrust cases.



>
1

1773 '

jcn7

MR. STEVEN BERGER: That is that it:- :'rcsented to

you by the Staff and Justico Dspartment. That is :: hat ic

presented by the Septerbar 5 filin.7s. If yon helicvc cth?.r--

wise I would like to know.

CHAIRMAN RIGLER: Let's proceed. 2 hava ham:d

enough of this argument. Tou ha13 the ruling ca to hc1 tha

documents may come in which is in eccence the reliof yoc cro

asked for.

MR. REYNOLDS: Could you erplain to uc s/nca yce

say in essence what part o E the rzlief 7 ach d for

does the Ecard feel it is not giving me?

CHAIRMAN RIGrER: No, I can't, Mr. F.eyncids..

MR. REYNOLDS: All right. I would lih to .myc

to certify the ruling.

We will take it up cad argue it befo..to the

Appeal Board.

cnd20

!

.

.
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1 CliAIPlGli RIGLER: Motion to certify ic denied.

|
?. You may 'oroceed. Mr. Lars.ch, j021 mal .

3 B v .ti?.. a '..m e. .s'- I7
.

:
!4 Q Mr,. McCc.be, do ycn havoin fron ; on yev a dar acnt j

5 ent:itled Financial Survey Horcup..of Pitccirn., Sr.r ng tha |
i

G date March 1957? I

l.
7 A Yas, I do.

8 MR. LESS'I: Encuse ras, m.n.y I cater r_r7 chja.:tian now

3 to the una of this docceent? L

.

10 Is thi3 appropristr.:? -|

11 CHAIRIsli R"GLER: You want that :nnr.'wd u t.pplicrJ.t'

12 Exhibit Nc. l?

13 MR. LERACH: Paren DL close paran. hn- air, I do.

14 (The demacent reforred co m.s
,

'.
13 m.rked Applicant'c Chib.Lc

l u- Ma. 1 (nL) for 16enti2ick:lon.;
XXX

g7 MR. LESSY: In reviewing this in the last dicenc:a.on I,
!,

33 between the Board and the Applicants, tha atady hoc, onc, no e

39 author, except that it says it is prepared by li a P a.m s fi n.n i n

20 Econcmy League, Inc There is no nrae, indiridv1.1 or

21 writers with which we enn pursue additional ematicua.

3.3 The Applicants Exhibit 1 (LL) un don't knau - .t

is not in any wr.y cigned except that it enife it is preparca,u3

24 by. 17e don't have cny information as to whether or not thic

25 entity oxists today,

i
r
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tc2 ! We note with respect thereto,- it tu? de.te ic r.
>

1.
I

.o. i month of :iarch 1957. W3 don:t Ianu the corpczntu ': ort?. .
>

, ,

, ,

o
~ ;3 ;, although it indicates i e coq. r. tion by :: ~ - C , < :.c . '', : '::e i

,
._

,

!
antity, who controls the entity? 7.i. contni.m a letter r. ',

.,
j

c>. page 2 theroof which is undcted and uncigucd.
.

Uo have never coen thic doctment beinr2. !o
i

- !

Begging the question as to shether or uct c docer. cat
2 ,

t
*

used for impeachment purocase, for: croca~encaination gurpos u.B -

.

D need be included in the listing,wo would cbject to this 3.coment.9:
afor the raasona -- the uce of thin F.:o;22nnt .ior th re.;.o; .a ~

$stated,
,l j
i

i.
MR. LERP.CH. The reason IIr. Lc::ay aca;n' h hava tho

,

r

information ha asks for is because he interructed my one.:inntion'
13 -

I

,,j heforo I had an opportunity to ash the witncas a curiaa @ I
:..

t

cuestions to develon that information.* *

16 *

CHAIPllhN RICLE2: Lot rc ack. the f.C9anaatcl i
1G

,

>

question that occurs to the 3 card, that is eno of '+ mlinc~:$.
;
!

The document is dated Mer:ch 1957. Ecv coul6 '+-t !
16 *

affect the situation in 1965 and subcoquent theratc? -

i 1

: In other word =, to the erient that the d>cument t.3
|20 '
;

what it purports to be a financial aurvcy,. wculOc't tho infor.ac-
11

cion necessarily be dated?
9, i

1 !,-.

.I iMR. ISRACH: First of all Mr. McCrJc0 hr.c haan pSricittpdI.a.
a L '

4
,to testify as to the histor'/ of the Pitcairn electric G7ct e j

and of Pitcairn Borough. The history of *'c 2crengh and its
25

t

1
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|
electric syste:a is obvioucly relevcnt to Dug . nan-? Mght 3 a

o
"

j activities in the mid '50s,17hich have ccne un6.e: ce;iticina ,.
i. 8

$
3- I"

apparently, from the Staff.
i,

-

4A
$

"! It is sort cf surpricing to h-- ' ' %c Ecx:d ncu '

i
l~
~

aake what I consider to be a nazus cbjection te ny onhibit.
0 I feel that financial condition of the Eorough c.:: Pitcairn-

e

7 the nanner in which its finances were structured, the nanner
|

n" in which its electric fund and eherric plzut ' era financed
9 and operated are all terribly relevant to m7 clio,tt 5 0 good

M Ifaith and reasonable businasc ju nification for bei:.y um7111incj
lI to enter into some of the transections cuggested to it by the,

12 Borough of Pitcairn.

13 I intend to exdrait evidence to ht cf'Juct:. This,

14 is one piece of evidence, and there will ha othorn.
15 ' MR. LESSY: I suggest in ranpcima thereto, Ur. Chair; .n.

I
iM thatthe type of evidenes the.t could b. introduccd hn.c to Le

| ccmpetent evidence and the catesticro I17 lraiced vith recnect ta !
i

p i
IS ' :

this particular doctuant, I think fails to go into that. !
i

19 I am not objecting to the role, r. icy 0<: : inancicl
EO aurveys of the Borough or any of the other gunctionc Mr. Icrauh
21 mentioned, but that this atady could be used for tir:t nngoca !

22 knowing what little we do about it, that is my questic:..
23 (The Bor.rd conferring.)

14 CEAIIIMAN RIGI3R: You F.a.y proceed Ec q3rarily,

25 !!r. Lerach.
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:*
mma 1* MR. HJEL.'EELT: Mr. Chairman might na htve Somnc

.

t4
indication what porticna of this document t:ill bd. cc asidT .M-

;

I
3 relevant? '

,

g i
4' I don't find margin marks in aina. |

5 CHAIRMAN RIGLER: Thero arc in ciu c.

I6 MR. L2RP.CH: The F.otrd : oquested that tha copies c:2 I
I.

-

7 the documents provided to the accrd to unCerlinef. in red in '

8I those areas that we think are ccaontially to ha usdal.

9 MR. L2S3Y: That is just !:he 200:6. .

10 Counsel copias are not utiked.
i

11 CHAIPPRI RIGLER: I think w Will han to hhva ycu m;:h
.
h

12 it in red for all parties, no will have to change that r21c.

13 If'som3 thing is emphacised to the Docrd's attention, i
'

:- ,

!

14 | it should be enphani=ed to the counsels .
[

15 MR. LERRCH: Do you want ne to suspcad 122. I&.C:be's i
'

{16 testimony to take 15 minutes or co to .r.nrk the other copiec ;
i

: ,

,
i

17 at this tima, Mr. Chainnan? !,
1-

,

t
18 |- CHAIRMTG1 RIGLER: Yes. i

,
,

19 (Recess.)
and $21

|20 8

i i

i 1

21 |
1
*
,

,

22
| '

i
e

24

25

.

,
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EAK:bwl .

CHAIRMAN RIGLER: Mr. Cherno?

922 .

MR. CHARNO: Would it be pos:;ible to have an

evening session this evening? It f.cecn't appear c.c if thu

Hitness is going to be finished tor.orrou frcm the convercation
t

I have heard. If it is possible to expedite his traval plc.na,

I'm willing'to come in this evcning to represent the

Departnent.

MR. LESS'l: Can we go off the record?

(Discussion off the record.
- CHAI?JiAN RIGLER: Lc:t'n move ahead now.

MR. LERACH: Unfortunately, bcfbre we Oc that,

I must get another housekeeping detail taken care of that

has come up.'

.

CHAIRMAN RIGLER: On,or off the becord?

MR. LERACH: I want it on the rccord. Dur!.ng

the Board's absence, I asked Mr. McCabe to, speak with mz.
.

He is willing to do so. I asked him to speak with me alons.

A person from Staff was there. I asked)the person to go

away. Mr. Lessy informed me, because Mr. McCabe is under

- subpoena to him, I'm not parmitted to ; talk to Mr. McCab:3

unless someone from Staff is present.

I do not intend to have Mr. Lessy tell .T.o that
't

and obey it. I think Mr. McCabe is willing to talk wi.th ree.t

It is interesting to note after fir. Lessy refused to permit

me to talk to Mr. McCabe, I saw him at the witncas table

.
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br2 with Mr. McCabe going over the document currently m rked

Applicant's Exhibit Jo. 1 (DL). :: am unaware of S.n rule

for any tribunal that says that Counsc1 is net paraitted

to meet with a witness alone, nerely because that person

is under subpcena to another party. It is a preposterous

position and fundamentally unfair.

C11AIRMAlf RIGLER: All right. Fine.

Do you have a citation or a rule you vanc to

invoke, Mr. Lessy?

MR. LESSY: I will have to restata the facta,

I'm afraid. There was a conversation informally where

Mr. Goldberg and I were talking with Mr. McCabe and

Mr. Lerach. Mr. Lerach then saught to take Mr. McCabe

'

away and talk to him in private. We advised that the !!itnecs

'' was under subpoena to us. We requested that Mr. Goldberg be

in attendance during the conversation. It concerns the

precedential value of the fact that Mr. McCabe la an attorney.
.

I
Ue have a number of fact witnessas who are not. Our under-

standing was the best understanding would be any cocannications

take place on the record and if not be on the record, then

the parties bW present. That was the purpcse of our

request.

| MR. LERACH: Did Mr. Lassy invite me to be

present at the meeting he had with Mr. McCabe in Pittsburgh

last week?



.
-

.

. . . . ,
.,w

bw3 CHAIR!!AN RIGLER: Thort.: is no need .o n ri: - .:
-

that. There is no rule that forbids a p_ ., e cd: .: ..

the witness, a nonparty witneus, e:: cope in a c- '

.

.

the subpoenaing counsel. In other words, au .t:.9 ._ ;

Mr. McCabe is villing to tali with Mr. 2.rech,. .:. 'c r ..,

there is anything you can do about it.

MR. LESSY: To make the recard clor.r, we : .;.2sc.

our attendance at the convercaticn r id car c.tt.:n :2i?Sa

was denied.

CHAIRM.aN RIGLER: Proceed plenca.

MR. MR. LERACH:

Q. Mr. McCabe, do you have in front of 'Ou r.
_

' document marked Applicant's Erhibit Nu:aber 1 (DL;. - a t:. ! .

Financial Survey of the Ecrough of Pitcairn, dacc.

March 19577

A. I do.

D. Are you aware that in 1957 at the reque . o:: '

Borough of Pitcairn an organization knc m aa the 2c..L .' J-

Economy League undertook a survey of the finar.cial. o. . -' . .;-
*

of the Borough of Pitcairn, and subnitted c. writter.. .,q:c...?.

A. I am,

a Is Applicant's E:chibit No. 1 (9L) a copy of .:::c-

report submitted?

A I cannot say that. As a r.atter of fact, -

it appears to be.
i
'

.



. . . , ..

.u

G To the beat of your prescat reculledicn. c

appears co be?
bw4

A I have a copy of ':na rcpor-: in er:r'.21. ._.

G Of the original, or onc that you :nrzt t e . ;' -

authentic?

A One that I knou to be authen;* 1c,

O Would you like to take a r.iomont to ec;opar. n

copy in front of you with the one you : noir %c b c -i. . . . ; c i - '

A I presume you have done that. I ;ill cc: ;

your representation.

O Mr. McCabe, the Sorough's finance";, L^rc :iit i

Pitcairn's, as I understand itr consisted e:sonticily af
' a number of different, what you call " funds;" ic thl;;

righ t? Out of which you would pay bills and no for'-5.,

MR. LESSY: At what time, and is this c.!U 7bf-; 3
!
:!.
"

3- related to the document?
s

BY MR. LERACH:

O Let;s say at the tine the report was pra s'., c
d
'' A To the best of my knawledge that in corrcat.,

G The borough has something knour_ as cn via:'ric3

fund;'is that right?
.

'

A That is correct. .

O That was true, both.at the. time of the raport and
it's true now?

.

A That is correct.

i'
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.

O And the electric fund is funded by receipts
*;wS

.

from the sale of electricity?

A Let me just for the sake cf endaratanding --

the Borough keeps separate boo::s of account for ats electric

fund, has a separate checking account. Thace are for matters

of tternal account procedure. It also has separ .te

funds for such things as revenue sharing, monies and they

are budgeted on separate budgets.

G The Borough also has what is known as a general

fund?

A That is correct.

G That would be true for the entire time period

of your association?

A That is correct.

G And the general fund is used, if you will, fer

general purposes, general operating expenses of the

Borough?

A That is correct. I might say I have a general

knowledge of their accounting system. I'm not an accountan .
4

I have not had occasion to work 'sith the c::act dets.ils of

the accounting system. I'm generally familiar witil it,

and what you are saying reflecta my understanding of the

operation.
t

j G Fine. I wil try not to ask you questions that

; would require detailed knowledge. Has it been your experience

1
i

f

(
I



.

bw6 ,-n,.is

1703---
.

and is it your knowledge that ovar the period cf ; ears

that you have bean associated with the Dorcup. th _ .h

Borough has customarily trans forrud f.ede .Jrr - i^~ -

fund into the general fund?

A There have been no trtnsfers ac nuch during

the period of timo I have been soliciter.

G That would be since 1957?

A That is correct.

G Are you aware that prior to 1967 there 'mre

transfers?

A I believe that prior to 1963 th:2ro ware nransfors.

G And were those transfera made for the purpcse

of making up a deficit in the operation of the gener11

fund?

A You could use that language, although : think that

that language is extremely misiending. What *ess Ceno prior'

to 1963, the general fund budget would budget certr-in

'

revenues from the light plant operation, just as thay

budgeted revenues from real estate taxes.

Those funds were then trancterred. They
-

,

weren't really to make up a deficit. They were i.n etapliance

with the budgeted figures anticipated to be receivcd

from the light plant operation.

O Absent the transfers _from the electric

fund, there would not have been sufficient monics in the
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;.

j general fund to meet the expenses ccming out of that

|

: fund? |
t

i.

i A. That is correct. Absent any of the bud.geted
~

!r -
receipts in the general fund budgat, there would not have'

i
1

4 been sufficient funds to meet the budgeted e:penses.
3

j. ,

4

,

1322 ;

t

t

h
i

f

}

!

,

f

6

.

'

.

j

,

Y

i

!

't
4

t

4

$

$

I
.

j ..

:

I
, , -

*
. . s

4 .- .-.9 y , p.--. g~ , _ , , , . . , , - _ . , _ _ .,-_.w y- ..c---,w, . - . , . , , ,,.,-...,...-.3.,m w w .- m., , --ye. -,,+-,m.g, +e e ., - -
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023 Q The Bureau planned occh year on taking a cartain

ar.ount of mency out of alectric ravenusa and puhting than inP.o

the general fund?
;,

A That's correct.

Q Was the accounting of the borough electric cyct.am

subject to regulation by any ctata or federal body?

A The borcugh is required to have its bocho

audited by elected auditors. Tha borough also hac the

prerogative of hiring independent certified pubI.ic

accountants.

The Borough of Pitcairn har uced elected

auditors to audit their booke.*

;( Q Perhaps I was tco gancral in my quantion. The

Pennsylvania Public Utility Cc:siscion does not regulato

the accounting practices of Pitcairn's electric fund or

electric system?

.**
A That's correct.

O Ic it trus that during the 1950s and early .1.960s

i the borough electric fund did not maintain a rocervo for

depreciation 1n its accounting?

A That is a detailed accounting question that 2 do

not have specific knowledge of.

Q Would you be kind enour,h to look at page 22 of

the exhibit in front of you and road the paragraph, tha

substantial portion of which is marked in red und.or the titio
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" Operating Surplus"?

A I have read the paragraph.

Q Does that refrc:h your recollection dnt tius

borough electric system did not Raintain a reserve for

depreciation?

A It dcasn't reflect -- it has nothing to do uith

my recollection. I do not have that haowledgc. It cannot da

refreshed by referring to a statacent prepared by acasone

who may or may not have known tha facts.

Q Was it true in the 1950s and carly 19G0c that the
,

Borough of Pitcairn believsd itualf abic to maintain a lover

real estate tax rate for its residents becauso it could

g utilize the revenues from the electric fund for its operating

purposes?

MR. CHARMO: Could I havo that questica back,
i

please?

(The reporter read from the record ac reque.sted.)

THE WITNESS: I cannot testify as to what the

borough believed. I can testify that had there not been

revenues form the electric fund there would have had to have

been revenues from some other source in ordar to meet the

expenditures which the borough budgated. Pracumably they would

have come from some tax source.

BY MR. LERACH:

O Are you aware that certain elected bercugh
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officials during the 1950s justifica the continuction of ths

borough electric operation en the basia that it p:rmitted

the borough to maintain a le;t: real octato tax rato?

MR. L3SSY,: Cbjection. That queci.icn acmmau

facts not in o'lidsnco.

If he unnts to ash a hypenhetical question, he.

can. The fact he referred to has not bean establiched. If

there is any prcof of that I thir.k that must have to come
,

first before that type of questica can bs ancwcrod.
.

MR. LERACH: It la cross-examination.,

.'
f

CEAIRMAN RIGLER: I m beginning to be troubled

by. the relevance of the entiro line of cross-c::aminatica if it

is in fact proper cross.

I think you are far afield of anything the witness

testified to on direct.

MR. LERACH: It is my understanding that the

witness testified on diract he tinc a lifelong resifent and

worked from 1953 on in the law office of the Solicitor.

He has been permitted to givo his vorsion of tha't

history of the electric system of the borough and it sccmu to'~

me ccmpletely ccasistent to that to cross-c:anination as to

the fiscal condit4on of the borough in the timo period covered

by this report as well as the subcaquent time periods.

No one has objected.

6 CHAIRMAN RIGLER: No one has yet. The Ecard may
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foreclose' inquiry in this area. Be advised.

MR. LES3Y: I hava one cbjection. It ?.asumes

facts not in evidence prior to the asking of the quautien and

it was not framad cc a hypothetical quastion.

CHAIRMAN RIGLER: Dc you want to rephrase che

question?

BY MR. LERACH:
.

Q Did elected borough officials frcm time to tima

* justify the continuation of the operation of the Pitcairn
.

electric plant and system on bho grcunds that the raventos

gained from the sale of electricity permitted the borough to

maintain a lower real estato tax rato?

o A Yes.

MR. LESSY: Off the record.

(Discucsion off the record.)

MR. LERACH: I would offer into evidence

Applicant's Exhibit Number 1 (DL) and request that it bei

remarked Applicant's Exhibit Number 1 (DL-1).

MR. LESSY: I object, Mr. Chairman. The-ctady,

as we mentioned previously, is not signed. We do not knou uho,
,

.

the entity who wrote it is. We do not know who the
,

individuals are. We are not in position to croca-examine

anyone with respect to this.

There has been no cffer of prcof to fullfil those

requirements We do not now if the entity exists today. We

-_
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do not know who owns or controls the entity. Tac lettur on

the front is undated and unsigned.

For all these reascns va object to its offer.

CHAIMGN RIGLER: Th vituccs has indicated he ic

not familiar with or disagrees with the facts contained

therein. I see nc basis for admitting it. It will be

rejected.

DY MR. LERACH:

Q Mr. McCaba, did you tectify this was a copy to .,

the best of your knowledge of the curvey of tha Borough of

Pitcairn's finances made by the Pennsylvania Economy League?

A 'lo s .,-

( Q You hava a copy of the original in your bricfeace?

A I have a copy --

Q Of one you kncu to he authentic?

A Of one I know to be authentic in my briefcuse, I

do.

O Is the Pcnnsylvania Economy League still --

MR. LESS*1: Is this questicning to ho perraittad?

CHAII!MAlf RIGLER: No, it won't be. He have meic

our ruling. Continue with your examination.,

MR. LERACH: May I ask the bacis for the

Board's ruling for exclusion of this documant? Is it

authenticity or relevance?

CHAIRMAN RIGLER: Relevanca. It may be

,
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authenticity, too. But the primary basis is ycu hava not

connected it with any-J11ng within the knowledge of thic

particular witness other than the .imct ha happens to have a

copy of it.

We will not re-argue thaco Objectinns all day long.

Let's proceed.

MR. LERACH: I uculd like to move to strike all of

Mr. McCabe's testimony as to anything prior to the year 1957

he gave in direct.

CHAIRMAN RIGLSR: That will be danied.
*

MR. LERACH: I may not ask further cucations of

the witness to demonstrate the relevanco of the document?

( CHAIRMAN RIGLER: That's correct.

Mr. Lerach, I want you to understand that our

ruling does not apply to an attenpt to bring it in with

respect to some other witness in which case tre will have

another ball game. You have failed with respect to this

witness to show any relevance, lot alone any knowledge of the

contents on his part.

Let's not argue it. Let'c proceed.

MR. LERACH: I need to understand the basis of

the ruling, so I know how to proceed in the future.

Is it the Board's ruling that the documant must

be relevant to the witness as opposed to the herough or

opposed to the situation supposedly inconsictent?

!

l
1
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I don't underctand. The nan van tha Soliciuor
~

of the borough. He says the curvey wa.? us.dc . It relat*:s to

the borough electric fund and tho herough. Whab rore can be.

shown to show it is rolovant to tha borough's :lincncini

condition in relationship to the bcrough c electric fund?

CHAIRMAN RIGLER: W cre not going

to rely on the facts containad tharcin, The t.ritness dcocn't

know if the facts are true or falco.

Let's go on.

BY MR. LERRCH:

O Mr. McCaba, cro you ctiaro that in 1959 the
"., -

Peter F. Loftus Corporation tras rcqucsted to undorta:e and

did in fact undertake a survey of the borough cloctrical

system?

MR. CHARNO: Objection on grounds of relevancy.

I think we are going bach dcun the same rorA.

CHAIRMAN RIGLER: I will give you a chanco to lay
..

,

a foundation.

ind23

1
|

|
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24 m:nl 1 MR. LERACH: Occs that mean the witness 7.ny 7.am r:
t

.
,, :

- I the question I aske<i? !
!,

3 THE !4ITUESS: I rs a;;are thr;. OccT .ua.Ctvu Occc.n:2y :
I

t
'

4 nade a survey for tho Borough of ritaci::n.

5 B'l M R. IC PA CH:

6 Q isculd you tell us uhat the cu m y rolated to?
!
l

7 A I think that I have told ycu everything that I can i

3 presently recall when I told yce that I van cuare 'Qat tha

9 Loftus Ccmpany made a aurvey. I have not had ^h2 opportur.ity.

I
i

10 to review that survey rocantly, .cf. I do not rocc11 indopandentilj
l
i

11 what it had dealt with, i

12 Q Co you havea copy of IS.2 surv2y tiith yeu? '

13 A No, I do not.

la Q Can you procuro a copti?

15 A It is possible that a copy ;conid 50 with :.hc
e

1G Borough recorda. I cannot guarantaa ' int.+

17 I am auare that a copy -- the.t th:)y did nahe conc

13 type of survey at that time. To in perfectly candid, I ca no'c

is auro whether I have ever seen that Loftuu curysy.

20 MR. L2RECH: Chairman Rigler, thoro 10 an ,

:

21 unresolved matter on the ficor. Tho question cf the rranded

22 the designation on the rejected document to EL-1.

23 CHAIRMMi RIGIJ;R: That '. fill ha denihd.

24 MR. LERACH: F4 are having a docunent dietributed.

25

_ - _
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4
mm2- 3Y MR. LERP.CH: 1

i
2 1

O Mr. McCabe, because the phot.0". cpy of tM s docum.nt
|
*

36 ,

is not of tha highest q:.ality, perhapa ;;c can drpene ou 'rou to *

4 read it into the record. '

5 MR. LESSY: I cbject. I
|6 Firstly, there ar3 no red marks. I asome there I

7 being no red. marks, that all of it is relevant.

3 Secondly, I think thatcounsel and..the Beard should

9 hava opportunity to read the document first hafore ife go
10 forward with eithar reading it into the record by b:r. McChba,

11 or anything else.
;

12 CHAIRMAN RIGLER: Mercover, it hasn't been identified
,

'

13 and moreover the quality of this copt; is psrfectly clear.
14 MR. I:SRACH: Fine. '

>

t15 MR. LESSY: Can ve escume that all of it ic ral&Iant |
t

IG to your examination?

17 MR. LERACH: You may so ascune. !
,i

10 In any event, I did not interpret this to fall

19 within the lengthy docturant acpact of the Board's rula. Thic
'

20 entire document is relevant. j
21 BY MR. LERACH:

g

22 Q Mr. McCaba, I take it you have had a chance to --

23 MR. LESSY: Councel is just on the firnt pnge, sir.
24 THE 1rJ.TNESS: Mr. Lerach, do you have a question of

25 me?

R -
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lu2 3 MR. LERACH: I havs to wait until Pr. Lecas/ in i
1
4

2 finished. reading it. f'

3 CHAIP2 FAN RIGLER: Do you m:nt to proceed, !!r. Ler- ch.y
4 ! please?

5 Do you want to identify the dectraant?

6 MR. LERACE: The document bears a printed number in

7 the upper right-hand corner of 4538. It is c. lotte:c from
a ?eter F. Loftus Corporation to tha Lerough of Pitcairn dated

9 March 16, 1959.

|

to I would like it raarhm.S for identificction a2
;; Applicants' Isthibit 2 (DL).

xxx 12 (The deco 2ent referred to unc

.( 13 marked Applicent: Exhibit

xxx 1g No.1 (DL) for identific?. tion.) k
!
t

15 BY M* LEU'CH:

1G Q Was Mr. R. D. Evans the Chairman cf tha Pow 2: cad
t' Light Cc:mnittee, the Boroud of Pitcaira, in 1959?37

l o, A I know Mr. R. D. Ivana was a manbcr of the

13 counsel in 1959. I cannot testify independently of this t
'

20 letter that ha was Chairrian of the Power and Light CraitSec.

I assume since he was so identified in the letter, he ist in3

fact.22

Q 'During the litigation that you hcd with Duquesne, , . ,
u

Light Company, worn a great number of docunanto produced by24

the Borough of Pitcairn to Duquasne Light CCapan'/?25-

i

1
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I d' I
Icrr.4 A We cooperated with Dagcuesne Light :discovory

2 procedure in all racpect.n. !
! +

3) Q Cocumenta m>re preincal cut of the Pitcairn'c
.

1
.,.

4 files? THat is the point I an intorasted in. |
i

S A I quite candidly again don't racall requect fer

6 producticn of docu:nants.

f|7 I do recall requests for extenciva interrogatorios.g
|1

8| Ne may have produced them in accordanca with the interrogatorie:!j.
i *

:9 Q Have you ever seen a copy of this intter befer2? ?

10 ' A I hava no independent recollection of having z.3n a j
i

11 I copyofthisletterbefore,althoughitispoccibleIhnvacaenf
i

12 it before. i
g

I

( 13 Q Mr. McCabe, you represented the Borough of Pitcairn !
!

15; in a lengthy antitrust precaeding against Duquesne Light in
i

15 the late '60s. i

!
IG A That is correct. '

l '
;

17 0 You were part of counsal, or one of the counsel }
t

| that reprssented thsIn in a Federal Power Comnicuion prcceedinJ t
18 '

19 before Duquesne Light in the early '70s?
i

20 MR LESSY: That qucaticn is hoyond the ccepc of j |

$
21 direct examination. Thors was no direct eraninntion with

i22 respect to Federal Power Commission prcceedings.
!

23| CHAIRMAN RIGL3R: That may be correct, but I will

24 permit it at this stage.

gg THE WITNESS: I don't know that n'/ appearance was
|
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Irn5 I entered before the Federal Pcuar Colm:ission.
I.,

' I did tako part in souc of our prc~r1# es. U

3 37 MR. LEPACH:

5
.

. O For a considerabla mraber of yours you cdvised the

5 Boreagh in ragard to their elect-ic syste.m cnd how it.cr/ could
{!

O try to get bulk power?

'l A That isccorrect,

8 0 Nou, in order to do that adsoy.ately, I acanme that

9 */ou undertook to acquaint yourcoif with the condition. of
.

10 ' the electric system and its capabilities?

-11 A Yan, I did.

.12 O Now, in so doing did you not review the Loftus

13 Report of 1959?

14 A I reviewed every doctulant which was r.cds a;nila51e

15 to me by the Borcogh in connectic'n with the electrical synten.

10 I don't have any independent recollectics of this

17 particular piece of paper. It is quite pensible that I ::avicued

18 it. At this time, to be truthful and candid, I cannot tell

19 you that I have any independent recollectlon of thic particular
20 report.

21 I did recall thae there was a Loftuc Ec; ort. I may

2.2 have seen it. I don't doubt the authenticity of your(copy.

23 It appears to be in order.

24 MR. LERACH: If I may have a mcment to confer with

25 counsel.

.

.
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mm6 1 I would like to offer Applicant's E::hibit no. 2 i

2 into evidence.
*

* t

I3 MR. LESS~f: Staff would object, Mr. Chairman, en j

4 the ground thatthe witnoss has testified that he has no

3, independent recollection of the accument, and thereforo cannot

S testify as to the truth or untznth of the matters esaerted

7 therein,and we would object to the entrance of that on those

3 grounds.

3 MR. CHARNO: Department would also object on the
g

g ground of relevance.,

r
11 ' MR. LERACH: Just to i:ake carc of one matter.

.

It is not required that a witness, who attthentic atos!12
I

13 a document, be required to testify as to the truth or untruth.

y ofwhat is asserted therein. Thatisnotpartofthecuthonticny
tion process.

15 -

g We have here a document that uas proruccd from tha

files of Duquesne Light Company bearing Duquesne productiong

No. 4538 and it has been in the possession of the Department i13

g of Justice and Staff for many, many months. Ithasbeenlistenf
l

g on our exhibit lists and they knew we intended to use it. !
!
I

~3 Now, it seems to me that in the earlier examination,

i

\t

22 . f Mr. McCabe, this Board was taking tha position that when \
' materials ame ut f

23 f the ccmpanies' fil s and had been identifiedu

as potential exhibits, the burden for cutting against the,
'-

.

.

'-f,,
, authenticity or proving the unauthenticity of the docunent now'

,

< .,
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.

.

mm7 shifts to the people who oppcsu its admiccion.

I embrace that principla as to this dccccont. .T.f

it is to be applied against ma, I want it applica for me.

CHAIRMA27 RIGI.ER: Do ycu embrace the principlo

selectively?

MR. LERACH: I hava not been asked to E2 brace it

generally. I want it applied as to ny doctment at ,this timo.

MR. LESSY; He are not raising -- the Staff ic not

raicing its objection on the bacis of authenticity of thic

document.

We are objecting to entering this into evidence

because the witness has testified he has no indescadent recollec-

tion of tha document. He has also testified -- hac also

testified that he is not certain na to tho authenticit'y of it,

but he doesn't doubt it comes frc the files. That. ia ucll and

good.

I am not saying the document enn't be put in evidenca.

Our objection goes to the fact it is being uced in connection

with Mr. McCabe.

MR. L3RACH: Does that remove the objection or not?

CHAIRMAll RIGLER: The Board, I don't belisvo, is

troubled with respect to its authenticity.

The question is, are you asking us to accopt it as,

!
t

i to the truth of the matters contained in the document?
|

What is the purpose of introducing it into evidenca?

4



_ _ _ _ _ _ _ _ _

1000

mm8 What is it from to doctuaont that ycu 1:an': the 2 card

to considor as evidence?
,

cnd 24 What facts arc established by tna acerr, cut, if any?

,

a

h
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A
MR. L3aAcil: Perhapc w: have a micundcratanding

as to how cases are built.

I am trying to put in evidence before the 2oo.rd to

a full record will be present for tha Ecard to make an

evaluation of the facto relevant to the procseding.

If you want offer of proof as to this documant,

I will be glad to tell you what I think it comes in to prove.

I will bs glad to do that.

CHAIRMAN RIGL2R: All right. Do it.

MR. LERACH: Well, I think if you review tha

document it expresses the statement based upon a raview

of the Pitcairn system in 1959, just a few yee.rs before the

requests were made to CAPCO and Duquesne Light that the

system capability of the Pitcairn cystem waa not in proportion

to the rate of load growth.
_

It says that the physics.1 distributica cyctom

contains many hazardous situations, demonctrates that tha

physical generation system contains a hazardous cituation

which could shut down the entire plant.

The record goas on to emphasize that the precent

physical condition of the overall electrical syctem io such

that a major outage at cartain crucial points could occur.

Present demands on tte equipment exceed the

equipment rating and capabilities.

CHAIRMAN RIGLER: ?.re pu asking us to accept

- . - -
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thosa assertions as fact?

MR. LER'icn: .ecclutoly. Of c:,nr;;-a I tc.. The

Board has told no that this Board takes bocrany for it:1 truth.

This is tha argtuaant va had this morning.

CHAIRMAN RIGL3R: %it a Linnta. ?!:uld you point

out one place in the record -- I direct you to do :iat cc

soon as you have the tranceript of this n.cnzing's proceeding ---

whers this Board told you they tako hearcay as truth?

MR. LERACH: I trill c:: plain to you what I r.nant..

I did not mean to insult you, Chairman Riglar.

I am trying to repr sont my clientis. Mn Saard

has nade it clear that it takes hearsay eviderce into this

'

case. I thought that was clearly understood this r.orning.

CHAIIEAN RIGT2R: That is a succtantial refinomont

from what you just said which was that we take honrsey

evidence as truth,

i

Do you want to stick with that ctatore2.nt? '

MR. LEFACH: I want to continua, if I tight.

CHAIRMAN RIGLER: I uant you to answer ny

question. Do you want to stick trith the statement that this |

Soard takes hearsay evidence as truth?

MR. LERACH: The Board did net make a distinction

when it said the hocreay could come in as to what pir: poco |
|
t

it would be used for. That may be a significant distinction.

CHAIRf1AN RIGLER: When you have the transcript
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availabic of today's prococdings, I direct you to c'aow the

Board the spacific tranacript . reference to which you rr:far

to the effect that the Board takes haarnay evidenca as truth.

MR. LERACH: I said I refined the stato.r.2nt As to

my understanding. I don't think it ic useful. If I havs
.

insulted you, I apologico for it.

We are talking about the evidence that >:cmas in.

CHAIRMAN RIGLER: It has nothing to do Nith

insulting the Doard or any maraber of the Board. I believe that

is the direct misrepresentatien of this Boar's rulingss,

Mr. Lerach.

MR. L3RACH: Chairman Rigler, I am not .!nvolved

in making misrepresentations or representations. I an trying

to represent a client. I am dealing with two or three other

attorneys.

If you believe I misspoke myself, I apologizo.

I don't want to have confrontations with you.

I want to move along.

It seems to ma discouraging that this morning I

received a lengthy presentation frem the Staff and there was

a lot of discussion about how liberal the Eoard would be

about receipt of evidence.

Now I find myself with a number of objections

to evidence I am trying to put in-

|
Is the Board interested in facts? Well, we have

i

|

|
_
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documents that recite fccts. Put them into cviderce and

let the Board attach whataver ucight it wi.nts to them.

andA

.

#
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3 mal MR. CHARNO: I believe ce".nsel han stated and

offered proof that -- and prior argument that these

statements wculd be effered for the truth and correctness of

them, ad that this would have an impact en the gcod faith

reasons that Duquesne received, and I submit that with tha

seven-year gap in between and no bacia establichad with this

witness, that the situation in 1959 ucs similar to that in 1966,

that this document is totally irrelevant.

MR. LESSY: In addition, I think the proper place

to introduce a document like this into tha record is during

the Duquesne Light's affirmative cane either ao a aponsorod or

unsponsored exhibit.

Mr. McCabe is not tha vehicle through which to<

| introduce this document, of which ha testified he has no
,

independent recollection.

We are not objecting to the use, but of the timing

of your use of the document at this time.

MR. SMITH: Mr. Lessy, wasn't your position just

the reverse in relation to the footneta on your Exhibit No. 12?

It seems to me you were taking the opposite position.

MR LESSY: During the presentation of our affirmative

case, to have Mr. McCabe on cross-examination be the vehicle

through which this document goes in, is distinguishable.

*

If the witness on the stand were a Duqueano Light

witness; Mr. Merriman, for example, who may have been involved
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atat2 in a matter like this and he was acked the typas of

questions that wo asked Of Mr. McCcho, I thiri; that could he

oneirely a different situation. '

on cross-exeninatica when tha witncus has tastified

that he has no independant recollection of the dcennent

or contents, this isn't the prepar vehicle to bring this

evidenca in. The proper time is dttring the ca.co in chief

of Duquenne Light either thrcugh sponsored or unsponsorOd
'

exhibit, or a witnass who nay be fasiiliar with this study.

But Mr. McCabe has testified that he is not.

This document conts. ins statenants thah naad that

support. If not, it should b an unsponsored exhibit.

CHAIRMAN RIGLER: Mr. Lorach, should no ECcc as

fact that properly engineered and executed proposal by Pitcairn

over a pericd of tima could provide the Borough with a reliablo

electrical system capable of expanding as load conditions

warrant?

MR. LERACH: Yes, sir, you may.

CHAIRMAN RICLER: Do you have any infc= nation, or do

you intend to introduce any information with respec0t to whether

any of the improvements auggosted in this document were mada?

MR. LERACH: I intend to intrcduce evidence as to
|
' the evolution of the Pitcairn situation cubsequent to 1959.

| CHAIRMAN RIGLER: I don't think that is directly

responsive.
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mm3 MR. LERACH: As to whether the preciac improvements

were made.

We have additional studios nado at a 1stor timo that

we will put into evidenco also. I don't kncu if every ona of

the improvements was made.

MR. LE3ST: He can ask the witness if ho agrocs er

disagrees with a certain statment, or it he feels that this

statement is true according to his recollection.

He has just asked ths uitness if he knows the docu-

ment. The answer is, the witnacs decan't rocall it. Se said,

no.

If he wants to outract certain secticas and ask

the witness if it is true or falso according to his recollecticn

or knowledge, that is one thing. Dut, to put the document in

now is not the proper way to proceed.

It is not relevant as the witncas is not qualified.

Cnd B

.
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MR. REYNCLDS: I van going to state that Ib
e

believe the argurants we are hearing go to the matb:r of

weight rather than intrcduction of cha decansnts, and thcy

are similar to the argux.cnta we belisva thrashed accr to

some extent this morning.

j I don't think it would bs appropriate f:r ma
1

/ to ccament on how the rulings may havo gone on prier
.s

discussions of this sort.

We are talking about a mattor of caight that

'

should be attached to tha docement.

On that basis I cm not surc I understand. the

objection to having it admitted into evidenco and he.ve the

Board make its mind up ac to uhnt weight it would attach.

(The 3oard confarring.)

MR. LESSY: I add Stcff's objcction is without

prejudice to further introduction of this at a scre

appropriate tima or as an unsponsored e:chibit.

CHAIRMAN RIGL2R: OIcay . Subject to tha conr.ents

with respect to the weight which might be accorded this

document, we will admit it into evidence.

It will be E::hibit 2 for evidentiary purposes.

fXX (Applicant's Exhibit Number 2 (DL) ,
i

pieviously narked for identification,

was received into evidence.)

MR. LERACH: Given the hour of the day, do you want

l
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me to continue. I thcught you indicated you wanted to

quit at 4 : 4 5.

CHAIFJ4A11 RIGL3R: Let'c go another t to or i:.hrou ,

.

minutes.

BY MR. LERACH:

0 Did the Dorough of Pitcairn purchaca a generating

engine, I think is the correct term, from Fairbanka Morris

in 19637
'

A Yes, it did,

O Did the borough experience difficulty in

operating that engine subsequently?

A That engine operated from 1963 until the time va

ceased to generate power. It was subject to regular

maintenance and repairs an any mechanical devica.

O Do you recall that the Borough of Pibcairn had not

paid for the engina until sccetime late in 1963 due to its

faulty operation?

A I believe that there ucra certain adjust: rents -

to be made and there were certain adjustments with 7airbank
P

Morris mada even later than 1966 in connection with certain

overhatis.

I do know that the angine did operate and provide
,

power for the borough.

Q Do you know why the borough did not pay

Fairbanks Morris for some three years after the unit was


