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On November 5, 1976, the Spectal Board established %o consider the dis-

{
\

)

qualification of “%e law #irm of Squire, Sanders & Dempsay Sa&0) from further par-
ticipation in a pending antitrust mattar, issued its order dismissing the
proceeding.
On November 23, 1976, the Appeal Board issued an QOrder extanding the
time within which the City of Cleveland (the City) would be allowed %0 file
tts brief in support of its appeal from the decision of the Special Board
to and including January 28, 1;77.1‘/
On February 1, 1977, the City filed its brief in support of its apgeal.
SS&0 filed an answering brief and the Staff now submits its pesition with
respect to the City's appeal.

II. The Scecial Board's Decision to Dismiss Should 3e AF<irmed

The issue now before the Appeal Bcard is whether the Special Bo0ard in

dismissing the disqualification proceeding on the basis of collateral
¢/ 3/
estoppel acted in a manner consistent with the Appeal 3card's decision.

1/ The period of time was subsequently extended to February 2, 1377, by Orcer
of the Appeal 3ocard dated January 28, 1377.

. | — — — B —

2/ Scon after the disqualification request was filed with the Commission dy the
City, it filed a similar request with the Unitad Statas Oistrict Court which
was considering the City's comolaiat alleging antitrust violations. Cis
of Cleveland v. the Cleveland Electric Iliuminating Co. et al U.5. Distries

durt, Northern Jistrict of Chio Civil Actien NO. C/3-300. The Cours issued
its order concerning disqualificaticn on August 3, 1976.

ry

3/ The Toledo Zdison Comoanv and the Cleveland Zlectric [1luminating
Comoany (Davis-desse Vuclear Power Statica, Units 1, 2 & 3 and Serry

+ Nuclear Power Plant Units 1 and 2). ALAB-332, NRCI-78/8, 735-2303
(June 11, 1978).
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The City, the moving party with respect to disquaiification, argues
that the Special Bcard was in wrror in granting the dismissal on the basis
of collataral astoppel; that even if callateral estoppel was acplicable,
the Special Board arred when it did net conduct its own inguiry; and, that
there was no identity of parties with respect o the two procaedings. SS&D
argues that the principle of collateral estoppel was properly applied by
the Special Board; that disqualification proceedings are subject to the
pr1nc1p1es of collateral as*cooe1, and, that disqualification procsedings

are not exempt or immune ‘r*m the ‘cc:*'"e s collateral estoopel.

While the Staff agrees with the result reached by the Spgecial 3eard,
it does not adopt in toto the arguments advancea by the Special 3card or
either of the two other parties for the reasons discussed below.

The Staff submits that the Commission should not appiy the principies
of collateral astoppel to the yltimate question as to whether SSaD is or

is not disqualified.

The Appeal Bcard has already detarmined that the subject mattar of
this dfsgua‘ffﬁcation sroceeding is within the jurisdiction of the Com-
mission.” Accordingly, as long as an attorney at law is in good standing
and admitted to oractica before any court of the United States, the District

of Columbia, or the highest ¢~ rt of any stata or territory, that atlorney

on

/

may represent i person in an adjudicatory proceeding tefore the Commission
However, if for example the Commission detarmines that an aticrney “ails o

conform to the s andards of conduct required in %he courts ¢f the Unitad

/

‘0\

States then it may take such action as 1T deems appropriata.

3/ Supra, note 3 at p. 796.
5/ 10 CFR § 2.713(a).
§/ 10 CFR 8 2.713(c)(2).
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We have found no support far the pesttion that, with respect to the
question of disgualificaticn of an attorney before the Commission, it must
sield (ts interest in requlating its dar to other agencies or to the stats
or federal courts on the basis of collataral estoppel. It is well estaulished
that administrative agencies have authority to regulate perscns who represe
others-as attorneys before them.7

Staff does not believe that collateral estopcel should te zpplied *@
the ultimata §Oe5ticn 5f'd§squafi?iéafioh.- We éuohi: that the ritiéna7e-
upon which collateral estoppel is based and the interest cf comity between this
agency and the federal courts, dictatas that a decision of a Unitad States
District Court desarves great deference. However, the application of collateral

estoppel is a matter of discretion as far as an administrative agency is con-
3

cerned.

The Apceal Soard has already determined that res judicata and collateral
estoppel are appreopriate péincioles for the Commission to utilize in aveiding
duplicate 11t1gaticn.2/ These principles are applicable to this oroceeding in
that: (1) the issues of fact with respect t3 the disqualification issue that
haQ;_besn raised by the City before the United Stﬁ:es District CaQr: and the

Commission are the same; (2) there is no doubt that the Jistrict Court

— e -

————

7/ Goldsmith V. U.S. Board of Trade, 270 U.S. 117 (1925); and see the
opinion of the Appea) 30ard 1n ne Toledo Sdison Company and the
Cleveland Slectric [1luminating Company, note 3, sucra, at T35-36.

8/ In the Mattar of Alabama Powar Comoanv (Fariey Nuclear Plant, Uniss
and ‘ (1974), remanced by the Commission far ather
reasons 7 AEC 203 (197«).

9/ Ibid. p. 214-215.
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10/
was a tribunal empowered %0 consicer those issues; (3) the princinle

parties before the Qistrict Court have had a full and fair gpportunity to

argue their version of the facts; and (4) a final decision has be?? reached,
wnich is subject to review by the Sixth Circuit Court of Appeals."j
Accordingly, there is neither need nor justificaticn for a second evi-
dentiary hearing. It cannot be disputed that the City has been afforded an
opportunity for a full and fair judicial resolution of the sane
issues, and there 1s no basis %0 conclude that another avidentiary hearing
is required.lnghe City has presented no claim that significant, superveni ng
developments Hav1ng a possib1e naterxal bearing upcn any of the issues pre-
vicusly adjudicatad ..fore the District Court have arisen; ner nas it sub-
mitted some unusual factor having special public interest imp]ications{l;/
Numerous key factual findings were made by the Unitad States Districs

Court which subport the ultimate conclusion reached by the Special 3card.

.
<

1014.

See Lefrak v. Arabian American Qil Ca., 527 F.24 1136, 1140-1141 (2nd
Cir.71373) for principle concarning wnat constitutes a fair avidentiary
hearing in connecticn with a request for attorney disqualification.

i
-
.

12/ See 8londer Tongue Laboratories v. University of I11ingis Foundation,
i wz U- . LIS Y / .

13/ The Staff submits however, that, with respect %o disqualification, i
fs in the public interest for each tribunal t2 detarmine the qualifi

tions necessary for an attorney %C represant others Sefors it In
this respect the Staff disagre:~ with the Special 3card's conclusi cn
that the Staff's role 15 Timitag to assuring that whoever regresant
CEI complies with the Commissicn's Rules of Practice (I.D. 2. '3);
neither does it agree wi:h SS&0's argument that the St taff has no
standing to urge disgqualification on the basis of SSa0's 3ast reora-
sentation of the City and its oresant represantation of CZI (SSaD
8rief p. 11). See In e Gooman 331 F.22 252 (3th Lir. 1878)

-

-
-
ca-




The District Court found that:

(1) SS&D's work for the City as bond counsel in 1968 was with respect
to “general obligation bonds for street lighting rather than MELP mortgage
revenue bonds. As such, their relationship to MELP is so attenuated as ©o

render them irrelevant to this proceeding.”

(2) SS&D's work for the City as bond counsel with respect tao the
1972 $3.8 million MELP bond issue was limited to drafting the bond ordinance.
This did not give rise to potentially differing interests between the Ci{
and CEI and was not adverse %o SS4D's adversary representation of CEI in
this proceeding.

(3) There is no substantial relationship Setween the antitrust pro-
ceeding before the NRC, and SS30's services to the City on an ad hoc basis
as special bond counsel.

The Staff believes that the key finding made by the District C-urt,
based upon an evidentiary hearing, is that there was no substantial relation-
ship between the antitrust proceseding before that court and SS&D's services

to the City of Cleveiand on an gg_ﬁ%g basis as special bond counsel. As the

Appeal 3o0ard stated in fts opinion in this matter:

...5580's representation of CEI in the antitrust pro-
ceeding before the Commission is indeed something that
the Commissicn may and should deal with if, because of
prior representation of the City in a substantiaily
relatad matter, such representation would violate the
standards or conduct applicable in the faderal courts.
(emphasis added)

13/ Supra note 3, p. 796.



The Staff urged the Special Board %0 2ccapt the factual finding made
oy the District Court that ther2 was no substantial relationship between the
prior bond representaticn by 3540, Mr. Q0'Laughlin's responsibility as a City
employee, and the pending antitrust case. Onca the substantial relationship
jssue was resolved.the Special Bcard would then have been able to resoive
t'e ultimate questions before the Commission and dismiss the rgquest_fcr
disqualification. It then would have acted in a manner consistant with the

Appeal Board's decisicn.

|CONCLUSTON

For the reasons aiscussed above, the Staff urges that the Appeal Bcard
affirm the decision of the Special 8card and deny the excaptions raised By

the City.

Respectfully submitted,

“3us
LI
Micnae! 3. 8 ume -

Counsel for NRC Staff

Dated at 3ethesda, Maryland
this 24th day of February 1377
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