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BACXGROUND

On November 5, 1976, the Special Scard established to consider the dis-

qualification of 9e law firm of Squire, Sanders & Dempsey (SS&D) from further par-

ticipation in a pending antitrust matter, issued its order dismissing the

proceeding.

On November 23, 1976, the Appeal Board issued an Order extending the

time within which the City of Cleveland (the City) would be allcwed to file

its brief in support of its appeal frca the decision of the Special Scard
*

1].

to and including January 28, 1977.

On February 1,1977, the City filed its brief in support of it's appeal.

SS&D filed an answering brief and the Staff new submits its position with

respect to the City's appeal. I

II. The Soecial Board's Decisicn to Dismiss Should Be Affir ed

The issue now before the Appeal Scard is whether the Special Board in

dismissing the disqualification proceeding on the basis of collateral

estoppel acted in a manner censistent.with the Appeal 3 card's decisien.

1,/ The period of time was subsequently extended o February 2,1977, by Order
of the Appeal Board dated January 28, 1977.

. . _ _ __ . . . _ . .. . - _ .

2f Soon after the disqualification request was filed with the Ccmmission by the
City, it filed a similar request with the United States District Court which
was considering the Ctty's ccmplaint alleging antitrust violations. City

of Cleveland v. the Cleveland Electric Illuminatina Co. et al U.S. District
Court, Nortnern District of Chio Civil Ac:1cn No. C75-560. The Court issued
its order ccncerning disqualificaticn en August 3,1976.

' ~

"3/ The ' Toledo Ediscn Nmbinv and "t'he' Cleveland Electric Illuminatine
~ ~

Ccmoany (Davis-aesse Nuclear Pcwer Statica, Units 1, 2 & 3 and Perry
Nuclear Power plant Units 1 and 2). ALAB-332, NRCI-76/6, 785-803-

(June 11, 1976).
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The City, the moving party with respect to disqualification, argues

that the Special Board was in error in granting the dismissal on the basis

of collateral estoppel; that even if collateral estoppel was acplicable,

the Special Board erred when it did not conduct its own inquiry; and, that

there was no identity of parties with respect to the two proceedings. SS&D

argues that the principle of collateral estoppel was properly applied by

the Special Board; that disqualification proceedings are subject to the

principles of collateral estoppel; and, that disqualification proceedings

are not exempt. or ir;nune from the doctrine of collateral estapoel.
,

_.

While the Staff agrees with the result reached by the Spccial Board,

' t does not adopt in, toto the arguments advanceo by the Special Board ori

either of the two other partie's for the reasons discussed below. |

The Staff submits that the Commissicn should not aapiy the principles

of collateral estoppel to the ultimate question as to whether SS&D is or-

is not disqualified.
!-

The Appeal Board has already determined that the subject mattar of

this dis alification proceeding is within the jurisdic' tion of the Com-

mission.~ Accordingly, as long as, an attorney at law is in good standing

and admitted to practice before any court of the United States, the District |

of Columbia, or the highest ce"rt of any stata or territory, that actorney ,3/
~

may represent a person in an adjudicatory proceeding before the Commission. j

i

Hcwever, if for example the Commissien determines that an attorney fails to |

|
Iconform to the svandards of conduct required in the courts of the United

6/ )

| States then it may take such action as it deems aapropriata. !
~

|

4/ Supra, note 3 at p. 796.
T/ 10 CR 5 2.713(a) .
I/ 10 CR 5 2.713(c)(2).

- _.
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We have found no support for the positien that, with respect to the,

question of disqualifica' tion of an attorney before the C~mnissien, it must

pield its interest in regulating its bar to other agencies or to the state

or federal courts on . the basis of collat.aral estoppel. It is well established

that administrative agencies have authority to regulate persons who represe.
'

others as attorneys before them.

Staff does not believe that collateral estoppel should be applied to
, . . . . .. .. .. . . .. . . . . . . . . .-

the ultimate questien of disqualification. We submit that the rationale

upon which collateral estoppel is based and the interest of cemity between this

agency and the federal courts, dictates that a decision of a United States

District. Court deserves great deference. 'However, the application of collateral

estoppel is a matter of discretion as far as an administrative agency is con-

cerned.-8/
'

The Appeal Board has already deter nined that res judicata and collateral

estoppel are appropriate principles for the Comission to utilize in avoiding

duplicate litigation. These principles are applicable to this proceeding in

that: (1) the issues of' fact wish respect to 'the disqualification issue that

.
.. haye_been raised by the City before the United 'St$tes District Court. and the

Commission are the same; (2) there is no doubt that the' District Court
7- . . .- . - -

_ - . . . - - .
. . - -

_

_7f Goldsmith v."U.S. Board of Trade, 270 U.S.117 (1925); and see the
opinion of the Appeal Soarc in The Toledo Ediscn Ccmaany and the

,

Cleveland Electric Illuminatino Comoany, note 3, sucra, at 795-96.

8f In the Matter of Alabama Pcwer Comoany (Farley Nuclear Plant, Units
1 and 2) 7 AEC 210, 215 (1974), remanced by the Commission for other
reasons 7 AEC 203 (1974). -

9f Ibid. p. 214-216.

1 '

I-
!
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-

was a tribunal empowered to consider.those issues; (3) the principle

parties before the District Court have had a full and fair opportunity to

argue their version of the facts; and (4) a final decision has been reached,
11/

which is subject to review by the Sixth Circuit Court of Appeals.-

Accordingly, there is neither need nor justification for a second evi-

dentiary hearing. It cannot be disputed that the City has been afforded an .[
opportunity for a full and fair judicial resolution of the sa.Te.

issues, and th~ere is no . basis to conclude that another evidentiary hearing |
~

"

'12/
-

is required. The City has presented no claim that significant, supervening

developments 5aving a possible Naterial bearing upcn any of the issues pre-

viously adjudicated Nfore the District Court have arisen; nor has it sub-
13/

mitted some unusual factor having special public interest implications.-
''

Numerous key factual. findings were made by the United States District

- Court which sucport the ultimate conclusion reached by the Special Scard.

i .

lof Ioia.

11 / See Lefrak v. Arabian American Oil Co. , 527 F.2d 1136,1140-1141 (2nd
Cir.1975) for principle concerning wnat constitutes a fair evidentiary
hearing in connection with a request for attorney disqualification.

12/ See Blonder Toncue Laboratories v. University of Illinois Foundation,
-

402 U.S. 313, 328 (1971).

13/ The Staff submits hcwever, that/ with respect to disqualification, it-

is in the public interest for each tribunal to determine the qualifica-
tions necessary for an attorney to represent others before it. In
this respect the Staff disagree with the Special Soard's conclusicn
that the Staff's role is limited to assuring that whoever represents
CEI comolies with the Ccmmissicn's Rules of Practice (I.D. p.10);
neither does it agree with SS&D's argument that the Staff has no
standing to urge disqualification on the basis of SS&D's cast recre-
sentation of the City and its present representation of CEI (SS&D
Brief p.11). See In Re Gacman 531 F.2c 262 (5th Cir. 1976).

_
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The District Court found that:

(1) SS&D's work for the City as band counsel in 1968 was with respect

to " general obligation bonds for street lighting rather than MELP mortgage

revenue bonds. As such, their relationship to MELP is so attenuated as to

render them irrelevant to this proceeding."
.

.. . . . . .

(2) SS&D's work for the City as bcnd counsel with respect to. the

1972 59.8 millien MELP bond issue was limited to drafting the bond ordinance.

This did not give rise to potentially differing interests between the City

and CEI and was not adverse to SS&D's adversary representation of CEI in

this proceeding.

(3) There is no substantial relaticnship between the antitrust pro-

ceeding before the NRC, 'and 'SS&D's services to the City en an ad hoc basis

,

as special bond counsel.

The Staff believes that the key finding made by the District C: art,
,

based upon an evidentiary hearing, is that there was no substantial relation-

ship between the antitrust proceeding before that court and SS&D's services

to the City of Cleveland en an ad, hoc basis as special bcnd counsel . As the

A2|in this matter:Appeal Soard stated in its opinien

...SS&D's representation of CEI in the antitrust pro-
caeding before the Cemnission is indeed something that
the Commissicn may and should deal with if, because of
prior representation of the City in a substantially
related matter, such representation woula violate the
stancarcs of conduct applicable in the federal courts.
(emphasis added)

. . . --. ._ _ .__

ld/ Suora note 3, p. 796.
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The Staff urged the Special Board to accept the factual finding made

by the District Court that there was no substantial relationship between the

prior bond representation by SS&D, Mr. O'Laughlin's responsibility as a City

employee, and the pending antitrust casa. Once the substantial relationship

issue was resolved,the Special Board would then have been able to resolve

t$e ultimate questions before the Commission and dismiss the request for
,

,
,

disquali fication. It then would have acted in a manner consistent with the

Appeal Board's decision.

CCNCLUSION

For the reasons ciscussed above, the Staff urges that the Appeal- Board

affirm the decision of the Special Board and deny the exceptions raised by

the City.

Respectfully submitted,

[ f:)
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J @ Rutodrg, Direc* r
t 4ust Division, Cc 0d
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Micnael B. Blume ~ *

Counsel for NRC Staff

Cated at Bethesda, Maryland
this 24th day of February 1977
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CERTIFICATE OF SERVICE

I hereby certify that copies of' STAFF'S ANSWER 70 BRIEF 0F CITY OF CLEVELAND
RE DISQUALIFICATION in the above-captioned proceecing have been served on
the following by deposit in the United States cail, first class or air mail,
or as indicated by an asterisk, through deposit in the Nuclear Regulatory
Commissic. 's internal mail system, this 24th day of February 1977.

Alan S. Rosenthal, Esq., Chair =an Robert M. Lazo, Esq.
Atomic Safety and Licensing Appeal Chai rman

Board 'Special) Atomic Safety.and
U.S. Nuclear Regulatory Commission ..:ensing Board

~

Washington, D.C. 20555 U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Richard S. Salzman, Esq.
Atomic Safety and Licensing Appeal Andrew C. Goodhope, Esq.

Board (Special) Atomic Safety and
U.S. Nuclear Regulatory Commissica Licensing Board
Washington, D.C. 20555 3320 Estelle Terrace-

Wheaton, Maryland 20906
Michael C. Farrar, Esq.
Atomic Safety and Licensing Appeal Daniel M. Head, Esq.

Scard (Special) Atomic Safety and
U.S. Nuclear Regulatory Commission Licensing Board
Washington, D.C. 2055E U.S. Nuclear Rerulatory Commission

(3 copies hand carried to Appeal Washington, D.C. 205:e
,
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Reuben Goldberg, Esq. Ocuglas V. Rigler, Esq.'

Oavid C. Hjelmfelt, Esq. Chairman, Atomic Safety and
Michael 0. Oldak, Esq. Licensing Board
Goldberg, Fieldman & Hjelmfelt Fcley, Lardner, Hollabaugh
1700 Pennsylvania Avenue, N.W. and Jacobs
Suite 550 815 Connecticut Avenue, N.W.
Washington, D.C. 20006 Washington, D.C. 20555

Vincent C. Campanella, Esq. Ivan W. Smith, Esq.
Director of Law Atomic Safety and Licensing

Robert O. Hart, Esq. Board
1st Assistant Director of Law U.S. Nuclear Regulatory Comission

City of Cleveland Washington, D.C. 20555 *

213 City Hall
Cleveland, Ohio Eli4 John M. Frysiak, Esq.

Atcmic Safety and Licensing
Board

Wm. Bradford Reynolds, Esq. U.S. Nuclear Regulatory Comission
Robert E. Zahler, Esq. Washington, D.C. 20555 *

Jay H. Bernstein, Esq.
Shaw, Pittran, Potts & John Lansdale, Esq.
Trewbridge. Cox, Langford & Brown

1800. M Street, N.W. 21 Oupent Circle, N.W.
Washington, D.C. 20036 Washington, D.C. 20036

'

Donald H. Hauser, Esq. Atcmic Safety and Licensing
Victor F. Greenslade, Jr. , Esq. Board Panel
William J. Kerner, Esq. U.S. Nuclear Regulatory Comission
The Cleveland Electric Washington, D.C. 20555 *

Illuminating Company
55 Public Square Occketing and Service Secticn
Cleveland, Ohio 44101 Office of the Secretary

U.S. Nuclear Regulatory Cc= mission

Jerome Salt =an, Chf ef Washington, D.C. 20555 *

Nuclear Reactor Regulaticn ,' -ucseah J. Saunc.ers , :sq.Antitrust and Indemnity Group
& v n G. Berger, :sq.U.S. Nuclear Regulatory Comission Janet R. Urban, :sq.Washingten, D.C. 20555 Antitrust Div1sion
P. O. Box 7513
Washington, D.C. 20530
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Michael R. Gallagher, Esq.
530 Bulkley Building
Cleveland, Ohio 44115

James B. Davis, Esq.
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