
. .. __ _ --__
.

- _ - _ _ _

0
-

,-

UNITED STATES OF AMERICA ..

NUCLEAR REGULATORY COMMISSION

BEFORE THE (SPECIAL) ATOMIC SAFETY AND LICENSING BOARD.

.

In the Matter of )
)

THE TOLEDO EDISON COMPANY and ) NRC Docket Nos. 50-346A'
THE CLEVELAND ELECTRIC ILLUMINATING ) 50-500A

~

COWANY -) 50-501A
(Davis-Besse Nuclear Power Station, )
Units 1, 2 and 3)

THECLEVELANDELECTRICILLUMINATING) NRC Docket Nos. 50-440A
COMPANY, ET AL. ) 50-441A u

(Perry Nuclear. Power Plant, ) .

Units 1 & 2) ) -

. .
,

STAFF'S ANSWER TO THE MOTION OF SQUIRE,
*SANDERS AND DEMPSEY TO STAY TEMPORARILY

FURTHER DISCOVERY

On November 20, 1975, the City of Cleveland (City) moved the

Atomic Safety. and Licensing Board (Board) presidihg over the above-

captioned antitrust proceeding to disqualify the law firm of Squire,

Sanders & Dempsey (SS&D) from participating in this proceeding as

counsel for The, Cleveland Electric Illutninating Company (CEI) or any

ithirApplicant. Th'at motion is based"on an alleged conflict of. ~
' *

interest arising from SS&D's prior dual representation of CEI and the

City and its current representation o'f CEI in this proceeding. A

similar motion to disqualify SS&D was filed by the City in its private
' antitrust suit against CEI and others in the United States District
| y
| Court for the Northern District of Ohio. On August 3, 1976, the

. district court entered an order denying the latter metion. On August

6,1976, SS&D moved th's Special Board to stay further discovery ini
'

the disqualification proceeding pending before it until SS&D filed, and

If, City of Cleveland v. The Cleveland Electric' Illuminating Co., Civil -

,

Action No. C75-560.
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the Special Board considered, a motion which SS&D will file to dismiss

the disqualification proceeding based on the doctrine of collateral

estoppel. The Staff opposes this motion for the reasons set forth

below.

On June 11, 1976, the Atomic Safety and Licensing Appeal Board

(Appeal Board) issued. a decision on the disqualification issues which

were certified to it by the Board and remanded the proceeding to this

Special Board for a full evidentiary hearing on the issues. The Appeal

Board concluded its decision by noting the already advanced stage of

the ongoing antitrust proceeding and urging the Special Board to give
'

the disqualification issue " expedited consideration." In light of

this, it is the Staff's position that staying further discovery pending

the preparation and disposition of a dismissal motion has the potential

for substantially delaying final resolution of the disqualification
.

issue. There is no certainty that disposition of the dismissal motion

will be favorable to SS&D. In the event the Special Board were to deny

that dismissal motion, then staying further discovery now until that
"

final disposition will have accomplished nothing but delaying final

resolution of the disqualification issue on its merits. Therefore the

Staff submits that staying further discovery now would be inconsistent

with the Appeal Board's decision remanding this proceeding for expedited

consideration.
'

s

| 2/ ALAB-332 at 34 (June 11, 1976),
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In the Staff's view, it does not appear to be uncMiy burdensome

for SS&D to prepare its motion concurrently with conducting discovery.

Furthennore, the Staff perceives no prejudice to SS&D and the City in

their continuing these discovery efforts during the period the dis-

missal motion is pending before the Special Board.

For the above reasons, the Staff opposes.SS&D's motien to stay .,

further discovery and requests the Special Board to deny that motion. '

Respectfully submitted,

A L]
'

1

J&,Q '

/

ilack R. Goldberg
Counsel for NRC Staff

1

"
,.

'

Dated 'at Bethesda, Maryland
. .. this 19th day of August 1976.

\

3/ The Staff has been cognizant of the Special Board's ruling that
while the Appeal Board has hel.d that the Staff has a right to

i

participate in this disqualification proceeding, the Special !
Board would expect our participation to be kept to a minimum. I

Prehearing Conference Order, July 2,1976, citing ALAB-332 at 29
(June 11,1976). Consistent with that, the Staff has not engaged
in, and does not intend to engage in, discovery. However, the
Staff does believe it is most proper for it to resist the possi-
bility of any further delay in this disqualification proceeding.
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CERTIFICATE OF SERVICE - 4 .
--

'.

I hereby certify that copies of STAFF'S ANSWER TO THE MOTION OF SQUIRE,
SANDERS AND DEMPSEY TO STAY TEMPORARILY FURTHER DISCOVERY, in the

)
above captioned matter have been served on the following by deposit in'

the United States mail, first class or air mail, or, as indicated by
an asterisk, through deposit in the Nuclear Regulatory -Commission's
internal mail system, this 19th day of August 1976:

,

.
Docketing and Service SectionDouglas V.. Rigler, Esq. ' Office of the SecretaryChairman, Atomic Safety and U.S. Nuclear Regulatory CommissionLicensing Board

Foley, Lardner, Hol abaugh Washington, D.C. ,.20555 *
'l

' and Jacobs
815 Connecticut Avenue, N.W. - Joseph J. Saunders, Esq.

Washington, D.C. 20006 Antitrust Division
' Department of Justice -

Ivan W. Smith, Esq. . Washington, D.C. 20530~

Atomic Safety and Licensing -

Steven M. Charno, Esq.
Board

U.S. Nuclear Regulatory Commission Melvin G. Berger, Esq.,
,

.

Janet R. Urban, Esq.
Washington, D.C. 20555 *

P.O. Box 7513 '

John M. Frysiak, Esq. Washington,D.C. 20044*

Atomic-Safety'and Licensing,

Board ,

Reuben Goldberg,'Esq.

U.S. Nuclear Regulatory Commission David C. Hjelmfelt, Esq.
Goldberg, Fieldman & HjelmfeltWashington, D.C. 20555 *
1700 Pennsylvania Avenue, N.W.

. yEb. .:*it6iMEsa'fE6 and icensing<'M *. * **'^WSu~ite 550 ~ v P : .+4a.cy +*
..'

v,

Board Panel Washington, D.C. 20006
| U.S. Nuclear Regulatory Commission

.

' Wa'shington, D.C. 20555 * -
.
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.Terence H. Benbow, Esq.'
'

-

- James B. Davis A. Edward Grashof, Esq.*

Director of Law Steven A. Berger, Esq.
-

Robert D. Hart Winthrop, Stimson, Putnam
" ~

1st Assistant Director of Law '& Roberts
40 Wall Street s

-

City of Cleveland -

' New York, New York 10005213 City Hall
Cleveland, Ohio 44114 *

Thomas J. Munsch, Esq.'

Gerald Charnoff, Esq. General Attorney
,

Wm. Bradford Reynolds Esq. Duquesne Light Company
-

.

..

Robert E. Zahler, Esq. 435 Sixth Avenue
Jay H. Bernstein, Esq. . Pittsburgh, F a. 15219

'

Shaw, Pittman, Potts & .*
'

Trowbridge David Olds, Esq.
William S. Lurach, Esq.1800 M Street, N.W.

' ..

. . Washington, D.C. 20036
,

. . . . Reed, Smith, Shaw & McClay
.

,
' / Union Trust Building

Frank R. Clokey, Esq. Box 2009
~~

.

Pittsburgh, Pa. 15230* '

Special Assistant .

Attorney General .

Room 219
Lee A. Rau, Esq.

'

Towne House Apartments Joseph A. Rieser, Jr. , Esq. .6;h
' Havrisburg, Pa. 17105 Reed, Smith, Shaw & McClay

'l Madison Building - Rm. 404'

Donald H. Hauser, Esq- 115515th Street, N.W.
Victor F. Greenslade, Jr. , Esq. Washington, D.C. 20005'

The Cleveland Electric
~

Illuminating Company Edward' A. Matto, Esq.'
.

55 Public Square - Richard M. Firestone, Esq. 1
'

Cleveland, Ohio 44101 Karen H. Adkins, Esq. .

Antitrust Section |
.

.

.

Leslie Henry, Esq. 50 E. Broad Street, 8th Floor
-

1

Michael M. Briley, Esq. Columbus, Ohio 43215 |'

I

Roger P. Klee, Esq.
Fuller, Henry, Hodge & Snyder James R. Edgerly, Esq. (
P. O. Box 2088 Secretary and General Counsel j

-

-

|

Tol,edo, Ohio 43604 Penn'sylvania Power Company
One East Washington Street |

'

.

Russell J. Spetrino, Esq. New Castle, Pa. 16103 -

.

Thomas A. Kayuha, Esq.
Ohio Edison Company Paul M. Smart, Esq.*

47 North Main Street Fuller ~, Henry, Hodge & Snyder
.

'

Akron, Ohio 44308 300 Madison Avenue.
Toledo, Ohio 43604 . .
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Michael D. OldakJohn Lansdale, Esq. .

Cox, Langford & Brown Goldberg, Fieldman & Hjelmfelt .

' 21 Dupont Circle, N.W.
'

1700 Pennsylvania Avenue, N.W.'
Washington, D.C. 20036 Suite 550

Washington, D C. 20006 - - .-

Michael R. Gallagher, Esq.
'

Alan P. Buchmann630 Bulkley Building
- - Squire, Sanders & Dempsey

.
'

Cleveland, Ohio 44115
1800 Union Commerce Buildi.ng-

. .

Ste'ven B. Peri Cleveland, Ohio 44115
''

.

Winthrop, Stimson, Putnam -

|& Roberts
'

Chainnan, (Special) Atomic Safety
Robert M. Lszo, Esq.-

40 Wall Street .

New York, New York 10005 ~and Licens.ing Board. .

U.S. Nuclear Re'gulator.y Comission.

William J. Kerner Washington, D.C. 2d555 .*. s. .

' Office of the General Attorney
. . . . .

The Cleveland Electric Illuminating Andrew C. Goodhope, Esq. ~
~ ~

*

- Company (Special) Atomic Safety and
P.O. Box 5000 Licensing Board
Cleveland, Ohio 44101 3320 Estelle Terrace.

Wheaton, Maryland 20906 :-.

' ~

Daniel N.. Head, Esq.
(Special) Atomic ~ Safety and

Licensing Board-

,

. U.S. Nuclear Regulatory Commission
Lashington, D.C. 20555' *
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