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) UNITED STATES OF AMERICA
*

NUCLEAR REGULATORY COMMISSION' '

BEFORE THE (SPECIAL) ATOMIC SAFETY AND LICEMSIGG BOARD sJ's
'
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In the Matter of )
~

THE TOLED0 EDIS0N COMPANY and . NRC Docket Nos 446A
THE CLEVELAND ELECTRIC ILLUMINATING ) 50-500A
COMPANY ) 50-501A

(Davis-Besse Nuclear Power Station, ),

Units 1, 2 & 3) -)
. ) .

"

THE CLEVELAND ELECTRIC ILLUMINATING ) NRC Docket Nos. 50-440A
. *

COMPANY, ET AL. ) 50-441A
(Perry Nuclear Power Plant, )

-

Units 1 & 2) )

'

MINUTES OF CONFERENCE CALL +,

HELD SEPTEMBER 1, 1976

i

On September 1,1976 at 11:00 a.m. a conference call was convened

with the following participants: Special Board Chairman Robert M. Lazo,

Esq., Robert Hart, Esq. for the City of Cleveland, Michael Gallagher,
4

Esq., for Squire, Sanders & Dempsey (SS&D), William Bradford Reynolds,
.

Ecq. for the Applicants and Jack R. Goldberg, Esq. for the NRC Staff.
_

$ Mr. Goldberg convened the conference i:all and stated that the i

City _of Cleveland wished to ask for an extension of time in which to |

answer the Motion of SS&D to ' dismiss disqualification proceedings, dated
|

;

August 26, 1976. Mr. Hart stated that the City of Cleveland would like to
,

request an extension until September 15, 1976 to answer the SS&D dismissal

! motion. Mr. Hart further stated that he believed that'Mr. Gallagher

.and the Staff _ approved'of the extension. Mr. Gallagher responded that his i
!

approval was conditional in that he would agree to an extension for the
'

City only if discovery were stayed until after the disposition of the dis-

' missal motion. He further stated that he objected to any extension being
.
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granted to the Staff since expedition of the disqualification issue was

criti. cal,but in his opinion.the expedition had been pointed only towards
,

SS&D. Mr. Gallagher felt that the City and the Staff should also

expedite this matter. He explained that engaging in discovery was

expensive and a large effort and it would be unfair to SS&D to require,

it to continue to engage in discovery while t'he dismissal motion is

pending.

Mr. Goldberg stated that he did approve of an extension for the

City until September 15, 1976 and also requested an extension for the
~

Staff until September 24, 1976. Mr. Goldberg stated that- the Staff was

concerned with delay in the disqualification proceeding but that these

extensions in which to answer SS&D's dismissal motion were necessary

in light of the significance of that motion. Mr. Goldberg further

stated that the Staff was still opposed to staying discovery until

final disposition of SS&D's dismissal motion for the reasons in Staff's

August 19,1976 answer to the motion of SS&D to stay temporarily further

discovery. Mr. Goldberg explained that the Commission's Rules of Practice

provide the Staff with additional time beyond what all other parties

have to answer motions. The intent and purpose of these rules is
~

to give the Staff an opportunity to formulate its position with the

knowledge of all other parties' positions. The Staff, in addition to'

representing itself, represents the public interest and therefore,

according1 to Mr. Goldberg, it is appropriate to allow the Staff
~

,

additional time to answer motions beyond that which the other parties

have. Mr. Goldberg stated that his request for an extension until

September 24 was consistent with the intent and purpose of the Commission's
,
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Rules of Practice.

Chairman Lazo asked the City and SS&D if they would agree to a

temporary suspension of discovery until SS&D's dismissal motion were

Mr. Hart stated that he would agree to such adisposed of.,

temporary suspension of discovery because discovery was at a standstill

Mr. Hart stated that this necessitated the City's filing aanyway.

motion to compel discovery which is still pending. Chairman Lazo stated

that the Staff was in a difficult position since it was resisting

delay by opposing the stay of discovery but was also asking for

additional time in which to answer the dismissal motion. Chairman Lazo

then stated that it was aware of the Appeal Board's desire for this

disqualification proceeding to be expedited but he thought it would be

in everyonet best interest to stay further di,scovery until SS&D's

dismissal motion has been disposed of. He further stated that the

Board wanted the benefit of the Staff's position on SS&D's dismissal

motion. Chairman Lazo then set September 15, 1976 as the last date upon which

the City of Cleveland could file its answ'er to SS&D's dis' missal motion

and set September 24, 1976 as the last date upon which the Staff could

answer SS&D's dismissal motion. Mr. Reynolds stated that he had not
.

contemplated filing an answer to SS&D's motion because the disqualification

issue was mainly a dispute between the City and SS&D. Mr. Reynolds

stated, however, that since the Staff will be answering the dismissal

motion and since the Applicants' status in this disqualification proceeding
'

was the same as the Staff's,the Applicants will file an answer to the

dismissal motion and would like until September 24, 1976 to do so. fir. Goldberg

objected to allowing Applicants until Se'ptember 24, 1976 to answer

.
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because the very purpose contemplated by the rules is to give the

Staff an opportunity to respond to motions after all other parties

have responded. Mr. Goldberg *further objected to Mr. Reynold's*

characterization of the Applicants' status in this proceeding being

the saae as Staff's since the Staff also represents the public

interest. Mr. Goldberg further stated that'the Staff's role in

this disqualification proceeding is and has been the same as the

Staff's role in other proceedings,namely to represent the Staff's

position on the issues, to represent the public interest, and to advise

and assist the Board in whatever way it can. Mr. Reynolds stated

that it would be a hardship for him to answer the dismissal motion

by September 15 and so he requested until September 24, 1976.

Chairman Lazo then set the following schedule for the filing of

answers to SS&D's motion to dismiss the disqualification proceeding:

(1) The City of Cleveland must file its answer by September
15, 1976.

,

(2) The Staff and the Applicants must file their answers by
September 24, 1976.

(3) The Staff has an additional 5 days in which to respond
-to Applicants' answer, if the staff deems it necessary.

,

Mr. Gallagher then inquired as to how long he would have to file

a reply to the Staff's answer to his dismissal motion. Mr. Goldberg

objected to the filing of a reply by SS&D since replies to answers to
.

motions are expressly not permitted by the Commission's Rules of Practice
.

and he saw no reason to depart from that policy in this case. Chai rman

Lazo n.oted that allowing a reply would be further extending the disquali-

fication proceeding and asked Mr. Gallagher whether he couldn't respond

to the Staff's answer in the context of an oral argument. Chairman Lazo .
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further asked Mr. Gallagher whether Mr. Gallagher thought oral

argument would be required. Mr. Gallagher responded that he believed

an oral argument was required and could respond to the Staff's

answer in the context of an oral argument, or if necessary, by filing

a motion with the Board for leave to file a reply.

Chairman Lazo concluded the conference call by stating that .,
.

"

discovery will be stayed until the Board rules on SS&D's motion to

dismiss the disqualification proceeding and that he would subsequently

initiate a conference call for the purpose of setting a date for oral

argument, probably in the beginning of October. He added that

the answers to SS&D's dismissal motion should be hand delivered to

the extent possible.

There being no further business the conference call was

concluded. Respectfully submitted,

,/bl:|Q s'
gack R. Goldberg'

Counsel for NRC Staff

Dated at Bethesda, Maryland
this 2nd day of September 1976.
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UNITED STATES OF AMERICA
~

NUCLEAR REGULATORY COMMISSION

BEFORE THE (SPECIAL) ATOMIC SAFET AND LICEa5ING o0ARD

In the. Matter of )
)

THE TOLED0 EDIS0N COMPANY and ) NRC Docket Nos. 50-346A
THE CLEVELAND. ELECTRIC ILLUMINATING ). 50-500A
COMPANY ) 50-501A

(Davis-Besse Nuclear Power Station, )
Units 1, 2 & 3) )

)
THE CLEVELAND ELECTRIC ILLUMINATING ) NRC Docket Nos. 50-440A

COMPANY, ET AL. ) 50-441A
(Perry Nuclear Power Plant, )
Units 1 & 2) )

- CERTIFICATE OF SERVICE

I hereby certify that copies of MINUTES OF CONFERENCE CALL HELD
SEPTEMBER 1,1976, in the above captioned proceeding have been served
on the following by deposit in the United States mail, first class
or air mail, or, as indicated by an asterisk, through deposit in
the Nuclear Regulatory Commission's internal mail system, this 2nd
day of September 1976:

Douglas V. Rigler, Esq. Atomic Safety and Licensing
Chairman. Atomic Safety and Board Panel
Licensing Board U.S. Nuclear Regulatory Commission

Foley, Lardner, Hollabaugh Washington, D.C. 20555 *
and Jacobs

815 Connecticut Avenue, N.W. tocketing and Service Section
Washington, D.C. 20006 Office of the Secretary

U.S. Nuclear Regulatory Commission
Ivan W. Smith, Esq. Washington, D.C. 20555 *
Atomic Safety and Licensing ,

Board Joseph J. Saunders, Esq.*

U.S. Nuclear Regulatory Commission Antitrust Division
' Department of JusticeWashington, D.C. 20555 *
Washington, D.C. 20530-

John M. Frysiak, Esq.
Atomic Safety and Licensing Steven M. Charno, Esq.

Board Melvin' G. Berger, Esq.
U.S. Nuclear Regulatory Commission Janet R. Urban, Esq.

P. O. Box 7513Washington, D.C. 20555 *

Washington, D.C. 200a4
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Terence H. Bent ~*, Esq.Reuben Goldberg, Esq.
David C. Hjelmfelt, Esq. A. Edward Grashof, Esq.
Michael D. Oldak, Esq. Steven A. Berger, Esq.
Goldberg, Fieldman & Hjelmfelt Steven B. Peri, Esq.
1700 Pe'nnsylvania Avenue, N.W. Winthrop, Stimson, Putnam & Roberts
Suite 550 40 Wall Street
Washington, D.C. 20006 'New York, New York 10005

Vincent C. Campanella, Esq. Thomas J. Munsch. Esq.
Director of Law General Attorney

Robert D. Hart .Duquesne Light Company
1st Assistant Director of Law 435 Sixth Avenue

City of Cleveland .Pittsburgh, Pa. 15219
213 City Hall
Cleveland, Ohio 44114 David Olds, Esq.

Reed, Smith, Shaw & McClay
Gerald Charnoff, Esq. Union Trust Building
Wm. Bradford Reynolds, Esq. Box 2009
Robert E. Zahler, Esq. Pittsburgh, Pa. 15230
Jay H. Bernstein, Esq. .

Shaw, Pittman, Potts & Lee A. Rau, Esq.
Trowbridge Joseph A. Rieser, Jr., Esq.

1800 M Street, N.W.
.

Reed, Smith, Shaw & McClay
Washington, D.C. 20036 Madison Building - Rm. 404

115515th Street, N.W.
Frank R. Clokey, Esq. Washington, D.C. 20005
Special Assistant
Attorney General Edward A. Matto, Esq.

Room 219 Richard M. Firestone, Esq.
~

Towne House Apartments Karen H. Adkins, Esq.
.

Harrisburg, Pa. 17105 Antitrust Section
.

30 E. Broad Street,-15th Floor
Donald H. Hauser, Esq. Columbus, Ohio 43215
Victor F. Greenslade, Jr. , Esq.
William J. Kerner, Esq. Christopher R. Schraff, Esq.
The Cleveland Electric Assistant Attorney General
Illuminating Company Environmental Law Section

55 Public Square 361 E. Broad Street, 8th Floor
Cleveland, Ohio 44101 Columbus, Ohio 43215

Michael M. Briley, Esq. James R. Edgerly, Esq.
Roger P. Klee, Esq. Secretary and General Counsel
Fuller, Henry, Hodge & Snyder Pennsylvania Power Company
P. O. Box 2088 One East Washington Street
Toledo, Ohio 43604 New Castle, Pa. 16103

Russell J. Spetrino, Esq. Paul M. Smart, Esq.'

Thomas A. Kayuha, Esq. Fuller, Henry, Hodge & Snyder
Ohio Edison Company 300 Madison Avenue
47 North Main Street Toledo, Ohio 43604
Akron, Ohio 44308
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John Lansdale, Esq.
Cox, Langford & Brown
21 Dupont Circle, N.W.
Washington, D.C. 20036

*

.

Alan P. Buchmann
Squire, Sanders & Dempsey
1800 Union Commerce Building
Cleveland, Ohio 44115
Robert M. Lazo, Esq.
Chairman ...

(Special) Atomic Safety and .

Licensing Board .

.

U.S. Nuclear Regulatory Commission '

Washington, D.C. 20555 * | c, + 'j| N
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(Jack R. GoldbergCounsel for NRC Staff, / 'wAndrew C. Goodhope, Esq. ,

(Special) Atomic Safety and
Licensing Board

3320 Estelle Terrace
Wheaton, Maryland 20906

Daniel M. Head, Esq.
,

(Special) Atomic Safety and
Licensing Board

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 *

-

Michael R. GallaghEr, Esq.
630 Bulkley Building
Cleveland, Ohio 44115

,

.

James B. Davis, Esq.
Special Counsel

Hahn, Loesser, Freedheim,
Dean & Wellman

National City - E. 6th Building
Cleveland, Ohio 44114
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