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UNITED STITES OF AMERICA b. . , _

' M# U bNUCLEAR REGULATORY COMMISSION ' i NO'l '-

- a
;\ q;",,'''.T ' ?./.'T h.' 'Before the Atomic Safety and Licensing Board g

\k{h
In the Matter of )

) m
The Toledo Edison Company and ,) Docket Nos.X 3_46A

'

The Cleveland Electric Illuminating ) 50-500A

(Davis-Besse Nuclear Power Station, ,
) 50-501ACompany
)

Units 1, 2 and 3) )

)
The Cleveland Electric Illuminating ) Docket Nos. 50-440 A

Company, et al. ) 50-441A ,

(Perry Nuclear Power Plant,. )

Units 1 and 2) )

MOTION OF THE CITY OF CLEVELAND
TO REOPEN DISCOVERY

.

On October 25, 1975, Applicants filed the direct written testimony

of Mr. Osen A. Lentz and Mr. Henry A. Caruso. The filed testimony of

Messrs. Lentz and Caruso discusses in part matters into which the City of

Cleveland (Cleveland) was denied discovery either in whole or in part by

the Boar.d's Order On Objections To Interrog'atories And Document Requests.

If Cleveland is to be able to fully assess this testimony and if the Board is

to have a full record on these issues, Cleveland must be granted leave to

obtain full discovery in these areas. Accordingly, Cleveland hereby moves

to reopen discoverf.
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MR. OWEN A. LENTZ

.

Mr. Lentz is the Executive Manager of the East Central Area Coor-

dinating Agreement (ECAR) (Prepared Testimony, page 1). The purpose

of his testimony is, as stated at page 2 of his prepared testimony:

"To describe the developrnent of inter-
connection and coordination arrangements in the
electric utility industry, with special focus on
those factors in the 1960's which stimulated the
development of such arrangements. "

Commencing on line 14, page 8 of his prepared testimony and con-

tinuing through line 6, page 15 of his prepared testimony, Mr. Lent: de-

scribes the status of the CAPCO companies in 1964, the formation of ECAR .

beginning in December of 1964, the purpose of ECAR, expansion e' ECAR

from 11 to 24 electric utilities, the construction of 345 Kv transmission to
-

:

effectuate ECAR, the restriction of small electric utilities to "liason" parti-

cipation, and the establishment of daily operating reserve criteria by ECAR.

On August 26, 1974, Cleveland submitted interrogatories and requests
'

for the production of documents to CEL Among those requests was 421(c)

which requested:.

"( c) Documents relating to the Northeastern Electric
Reliability Council, ECAR, NAPSIC (Northeast Region),
their formation and activities and Company's partici-
pation therein, including but not limited to and docu-
ments pertaining to the decisions setting qualifications
for membership and full participation."

The Board in paragraph B.14 of its Order of October 15, 1974 sustained -

Applicants objection to Cleveland's Document Request Number 21(c) on

grounds of burden and relevance "as to all documents except those dealing
-

.
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with membership in these groups and decis' ions setting qualifications for

membership and full participation. "

Also on August 26, 1974, in Document Request Number 7(c) address-

ed to the other Applicants, Cleveland requested the same materials requested
,

in Document Request 21(c) above. In paragraph C.16 of its Order of Octo- -

.

ber 15,1974, the Board adopted its ruling in paragraph E.14 of that order.*

The Board, in its October 15, 1974 Order, also established a cut-

off date for all discovery of September 1,1965.

By letter of October 28, 1975, the City of Cleveland ^ informally re-

quested Applicants to provide the City with copies of all documents relied

. upon by Mr. Lentz for his testimony relating to the formation of CAPCO
.

and EC AR. On October 29, 1975, Mr. Reynolds, counsel for Applicants,

responded to the City's request refusing to produce those documents on the

grounds that the City had had ample opportunity for discovery.

Mr. Reynolds' contention that the City could have procured these

documents earlier in the prehearing phase of this case is astonishing. At

the prehearing conference of September 16, 1974, Applicants argued to the

Board that discovery with respect to the formation and activities of ECAR

was not relevant and should not be permitted. Thereafter, the Board sus-

tained Applicants objections on those very grounds. Now Applicants have

filed direct testimony relating to the very matters on which Cleveland was

denied discovery because Applicants represented they were not relevant.1I-

,

'
*1/ Tr. 673-677.
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Further, at the September 16, 1974, prehearing conference, Appli-

cants argued that the cut-off date for discove ry shouM be September 14, 1967

but that a cut-off date of September 1,1965 would surely include all relevant

materials including all materials relating to the formation of CAPCO. 2,/

Now Applicants themselves file testimony dealing with the period beginning

in 19 64. Moreover, from discovery which was allowed, it became apparent

that the original CAPCO group was formed in the early 1960's and that ECAR,'

about which Mr. 'Lentz testified, grew out of the original C APCO group to

deal with reliability and the present CAPCO grew out of the original CAPCO

to provide economic benefits 'of coordination.
'

In light of the proposed testimony of Mr. Lent: it is apparent that

the materials sought by Cleveland are relevant to an aasessment of

Mr. Lent:'s testimony and to an understanding of the issues in this proceed-
1

ing. Further, Mr. Lentz's testimony deals with matters pre-dating the

! September 1,1965 date for dis.covery. Accordingly, Cleveland is now en-

titled to a full response to its Document Requests 21(c) directed to CEI and

7(c) directed to the other Applicants. For this discovery, the cut-off date
.

should be January 1,1960.

MR. HENR Y E. C ARUSO

Mr. Henry E. Caruso is an expert witness and employee of CEI.

The thrust of Mr. Caruso's testimony.is that the City of Cleveland could

2) Tr. 564-596, 655-658.
.
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in fact construct transmission lines across the CEI system to obtain power

supply alternatives. At page 12 of hir. Caruso's testimony, he states that

he made certain studies with respect to the feasibility of construction of

transmission lines by Cleveland. On September 28, 1975, Cleveland made

an informal request for a copy of hir. Caruso's study and his work papers.

By letter of October 29, 1975, Applicants refused to produce the materials

requested by Cleveland.

Failure to produce a copy of the study and work papers now prior

to Mr. Caruso's appearance to testify can only cause unwarranted delay
.

during the trial. It is obvious that Mr. Caruso cannot properly be cross-

examined unless Cleveland obtains a copy of the study and is given reason-

able time to analyze the study. If the study is not made available until

Mr. Caruso testifies, then Mr. Caruso will have to be recalled for cross-

.

examination cr the hearing will have to be recessed. In light of Applicants'

vociferous objections to anything that might delay these proceedings, it is

difficult to understand why Applicants no.w wish to cause delay themselves.

Starting at line 23, page 21, of Mr. Caruso's prepared testimony
.

are the following questions and answers: -

Q. Based on your study and analysis, do you have
an opinion as to whether the Division of Light
and Power could effectively avoid dependency
upon CEI's system by constructing its own
transmission line facilities?

.

A. I do.
.

What is that opinion?Q.

.
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A. I' belie: e it was and is' feasible for the City of
Cleveland to build a transmission facility that
would provide it access to power sources other
than CEI, thereby eliminating any need to de-
pend soley upon the facilities of CEI.

In its Document Request to CEI of August 26, 1974, Cleveland made

the following requests:

16. Documents, including minutes of the meetings
of the Board of Directors and the Executive
Committee of the ' Company; documents pre-
pared in advance of meetings (e. g. , agenda,
memos in summary or critique of plans, costs,
proposals or- status of n gotiations), and let-
ters and memoranda to or from Company offi-

.

cers relating to:

XXX

(d) Legislation and constitutional revision
affecting the ability of electric utilities to
own, finance and construct facilities to sell
electricity.

.

(f) Elections in any municipality operating an
electric distribution systein;

(g) Litigation, actual and considered, before
courts or agencies in opposition to the con-
struction of competing generation or trans-
mission facilities;

X X 'X

18. Correspondence between the Company and
Edison Electric Institute or any committee
thereof; National A ssociation of Electric
Companies, and any electric utilities; and
documents referring to these entities re-'

lating to: .

(a) System. construction, financing, owner-
ship, operation of electric generation,
transmission 5r distribution facilities by

*

any municipality and/or electric coopera-'

:
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tive utility, including acquisitions of any
such utility by the Company, or competi-

' tion between any such utility and the Com-
pany.

58. Documents (including records of expenditures)
regarding any advertisements, public relations
campaigns, or other means employed by Com-'

pany to secure support for its views in or in
connection with any municipal election in -

Cleveland.

59. Breakdown and description of nature of ex-
penditures made under Company's public rela-

.

tions budget from 1965 to date.

70. Documents pertaining to attempts by CEI to
have the City Council remove approximately
$10 million from the City's Light Plant budget
for construction of 75,000 Kv of capacity and
$5 million for interconnection of the municipal

.

power plants of Cleveland, Painesville and
Orrville in 1960 and 1961, including the activ-

ities and statements of Mr. Lee C. Howley be-

fore the City Planning Commission, and any
other documents pertaining to efforts by the
Company, its directors or officers to influence
the budget for the City's electric system since
January 1, 1960.

81. Weekly reports submitted to Mr. Lee Howley
by the Government Affairs Department of the
Company.

87. A list of all disbursements of the Committee
of Subscriptions of the Company.

88. Documents showing all amounts collected
from officers and employees on the Trea-

surer's payroll for political purposes, in-
ciuding the amounts collected, the amounts

,

listed in the receipts given therefor and the
disbursements made from the political fund
e stablished.*

- .
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Applicants objections to the foregoing, Document Request were sus-

tained in whole or in part in paragraphs B 5. B. 6. B. 7. B.12, B.40 B.41,

B.44 and B.47 of the Board's Orde~r of October 15, 1974.

It is now clear, for the first time, that Applicants will contend at

the hearing that the City of Cleveland has not been denied access to coordi-

nated operations and development because Cleveland could have constructed

the necessary transmission. Cleveland's requests for the production of

documents, set out above, all are intended to dis' cover evidence going to the
1

real ability of Cleveland to construct such transmission and to discover

evidence of CEI's many activities designed to prevent Cleveland from con-

structing transmission lines. It would be manifestly unfair to permit CEI

to raise the defense that Cleveland could itself construct transmission

while at the same time prohibiting Cleveland from having discovery relevant

to that very issue.

Cleveland was unable to raise this matter at an earlier date because

until the filing of testimony by Mr. Caruso the City had no reason to believe

that CEI would present such an issue. In fact, counsel for Applicants

studiously avoided framing issues to be raised by Applicants. Thus, Cleve-

land could not be aware of this issue until October 25, 1975, . when A ppli-

cants testimony was filed.

. Cleveland anticipates that 5pplicants may object to further discovery*

on grounds that it will delay these proceedings. Such delay, as may be

' occasioned, must be laid at the very doorstep of the Applicants who strenu-

ously objected to this discovery a year agd on grounds of relevance and
.

.
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burden. Now Applicants offer testimony which deals with the very issues

which they contended were irrelevant in September,1974.

It may also be expected that Applicants will claim that certain of

the documents sought to be obtained are protected by the Noerr-Pennington

Doctrine. While Cleveland believes the Noerr-Pennington Doctrine is rel-

evant only where the ultimate issue is the existence of a violation of the

antitrust laws and thus has no relevance to this proceeding which concerns

only the existence of a situation inconsistent with the antitrust laws Cleve-

land will show that assuming arguendo applicability of Noerr-Pennin2 ton to

this case, the doctrine is not a shield to the discovery sought by Cleveland.

The Noerr-Pennincton Doctrine is not a rule limiting discovery.

Rather, it is a rule which states that in certain limited circumstances evi-

dence of political activity or judicial activity cannot be the basis of a finding

of a violation of the antitrust laws. Thus, under certain narrow circum-

stances such evidence may be inadmissible because it is not relevant. In these

proceedings, the requested documents are clearly relevant. Moreover,

while it is not necessary to show that materials sought during discovery

will be admissible, good cause exists to believe that evidence thus obtained^

would not be subject to exclusion under Noerr-Pennington.

First, Noerr-Pennington is not applicable to attempts to influence

the conduct of a governmentzi body engaged in proprietary or commercial

affair s. Georce R. Whitten. Jr. . Inc. v. Paddock Pool Builders, Inc. ,

424 F2d 25 (1st'Cir. 1970), cert. denied 400 US 850; see also, Hecht v.

Pro-Football. Inc. , 444 F2d 931 (1971), cert. denied 404 US 1047. Attempts

'1 T
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of CEI directors, officers or employees to dissuade the City Council from

approving a budget for the Division of Light and Power to provide funds for

construction of transmission lines would clearly be a matter within the

proprietary functions of the City of Cleveland. It would also be clearly appli-

cable to CEI's contention that the City was abic to construct transmission
~

line s.

Another limitation to the Noerr-Pennineton Doctrine is found in foot-

note 3 to Pennington (381 US 657 (1965)).' ' Under footnote 3 it is clear that

evidence. otherwise not relevant under Noerr-Pennincton may be admitted

if it is probative and not unduly prejudicial if it tends reasonably to show

the purpose and character of the particular transactions under scrutiny.

Evidence of CEI political activitias aimed at preventing Cleveland from

obtaining power supply options through interconnections with others have

a clear connection to CEI's newly raised contention that Cleveland at all

times relevant had the ability to construct transmission lines necessary

to obtaining power supply options.

Cleveland reserves the right to object to the introduction of the

testimony of Messrs. Lentz and Caruso at such time as it is offered into

evidence.

WHER EFOR E, Cleveland prays -that discovery be reopened, that

Cleveland be granted additional discovery, that CEI be required to respond

fully to Document Requests 21(c), 16(d), 16(f), 16(g), 18(a), 58, 59, 70,

81,. 87 and 88 and that Applicants other than CEI be required to respond to

Document Request 7(c), that Applicants be required to produce a copy of the

.
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study referred to by Mr. Caruso and his wor]c papers; that Applicants be

required to furnish copies of documents relied upon by Mr. Lents in describ-

ing the formation of CAPCO and ECAR and that the Board establish a cut-

off date of January 1,1960 for the production of documents.

Respectfully submitted,
& &m,ag -l

Rfdc7'' /&
/Reuben Goldberg

David C. Hjelmfelt
Goldberg, Fieldman & Hjelmfelt
1700 Pennsylvania Avenue, N. W.
Washington, D. C. 20006
Telephone (202) 659-2333,

James B. Davis
Director of Law

'

Robert D. Hart
1st Assistant Director of Law

. City of Cleveland
213 City Hallt

Cleveland, Ohio 44114

!

Attorneys for City of Cleveland, Ohio1

:| -

October 31, 19754
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CERTIFICATE OF SERVICE
.

I hereby certify that service of the foregoing Motion Of The City Of

Cleveland To Reopen Discovery, has been raade on the following parties

listed on the attachment hereto this 31st day of October, 1975, by depositing
,

copies thereof in the United States mail, first class or air mail, postage

prepaid.

A.a w O.N[d vn /

David C. Hjelmfdd /-

' . - 'i.Attachment -.
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ATTACHMENT
. .

Douglas V. Rigler, Esq. , ' Chairman Ivan W. Smith, Esq.
.

Atomic Safety and Licensing Board Panel John M. Frysiak, Esq.
Foley, Lardner, Hollabaugh and Jacobs Atomic Safety and Licensing Board Panel
815 Connecticut Avenue, N. W. .U. S. Nuclear Regulatory Commission
Washington, D. C. 20006 -Washington, D. C. 20555

Alan S. Rosenthal, Chairman Richard S. Salzman, Chairman
~

|Atomic Safety and Licensing Appeals Board - Atomic Safety and Licensing Appe-als Board
U. S. Nuclear Regulatory Commis sion U. S. Nuclear Regulatory Commission
Wa shington, D. C. 20555 Washington, D. C. 20555

Dr. John H. Buck Michael C. Farrar
Dr. Lawrence K. Quarles . Dr. 'W. Reed Johnson
Atomic Safety and Licensing Appeals Board Atomic Safety and Licensing Appeals Board

'

U.S. Nuclear Regulatory Commission- U.S. Nucicar Regulatory Commission
Washington, D. C. 20555 Wa shington, D. C. 20555

Howard K. Shapar, Esq. Andrew F. Popper, Esq.*

,

Executive Legal Director Jack R. Goldberg, Esq.
U. S. Nuclear Regulatory Commis sion Office of the Executive Legal Director
Washington, D. C. 20555- U. S. Nuclear Regulatory Commission,

Washington, D. C. 20555'

Mr. Frank W. Karas, Chief -

Public Proceedings Branch Benjamin H. Vogler, Esq.3

Office of the Secretary Joseph Rutberg, Esq.
U. S. Nuclear Regulatory Commission Robert J. Verdisco, Esq.
Washington, D. C. 20555 Roy P. Lessy, Jr., Esq.

Office of the General Counsel
Abraham Braitman, Esq. Regulation
Office of Antitrust and Indemnity U. S. Nuclear Regulatory Commission
U.S. Nuclear Regulatory Commission Washington, D. C. 20555
-Washington, DlC. 20555

Melvin C. Berger, Esq.4

Frank R. Clokey, Esq. Joseph J. Saunders, Esq.
| - Special Assistant Attorney General Steven M. Charno, Esq.

Towne House Apartments, Room 219 David A. Le ckie, Esq.

Harrisburg, Pennsylvania 17105 Janet R. Urban, Esq.
Ruth Greenspan Bell, Esq.

Edward A. Matto, Esq. Antitrust Division

Assistant Attorney General Department of Justice
*

Chief, Antitrust Section Post Office Box 7513
30 East Broad Street, 15th floor Washington, D. C. 20044
Columbus, Ohio 43215

Karen -H. Adkins, Esq..

Christopher R. Schraff, Esq. Richard M. Firestone, Esq.-

Assistant Attorney General Assistant Attorneys General
- Environmental Law Section Antitrust Section

. 361 East Broad Street, 8th floor 30 East Broad Street, 15th floor
Columbus,' Chio 43215 Columbus, Ohio 43215 -

,
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Page2 ATTACHME (Continued)

John R. White, Esq. Leslie Henry, Esq.

Thomas A. Kayuha, Esq. Micha'el M. Briley, Esq.
Chio Edison Company Roger P. Klee, Esq.

47 North Main Street Fuller, Henry, Hodge & Snyder

' Akron, Ohio 44308 300 Madison Avenue
. Toledo, Ohio 43604

John Lansdale, Jr. , Esq.

Cox, Langford & Brown Pennsylvania Power Compariy
21 -Dupont Circle, N. W. . 1 East Washington Street

- Washington, D. C. 20036 New Castle, Pennsylvania 16103

$ Lee C. Howely, Esq. Donald H. Hauser, Esq.

Vice President and General Counsel Corporate Solicitor

The Cleveland Electric Illuminating Co. The Cleveland Electric 111uminatong Co.

Post Office Box 5000 Post Office Box 5000
Cleveland, Ohio 44101 Cleveland, Ohio 44101

Gerald Charnoff, Esq. Thomas J. Muns ch, Jr. , Esq.

Wm. Bradford Reynolds, Esq. Gen ~eral Attorney
Shaw, Pittman, Potts & Trowb' ridge Duquesne Light Company
910 Seventeenth Street, N. W. 435 Sixth Avenue
Washington, D. C. 20006 Pittsburgh, Pennsylvania 15219

.

David McNeill Olds, Esq. Joseph Rieser, Esq.'

John McN. Cramer, Esq. Reed, Smith, Shaw & McClay
William S. Lerach, Esq. Suite 440
Reed, Smith, Shaw & McClay 1155 Fifteenth Street, N. W.

Post Office Box 2009 Washington, D. C. 20005
Pittsburgh, Pennsylvania 15230 -

John C. Engle, President
- Terrence H. Ecnbow, Esq. AM P-O, Inc.

Winthrop, Stirnson, Putnam & Roberts Municipal Building'

40 Wall Street
,

20 High Street
New York, New York 10005 Hamilton, Ohio 45012

Jon T. Brown, Esq.
Duncan, Brown, Weinberg & Palmer
Suite 777
1700 Pennsylvania Avenue, N. W.
Washington, D. C. 20006

.
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