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UNITED STATZS OF AMERICA
NUCLEAR EGULATCORY COMMISSION

Before the Atcomic Safety and Licansing Board

In the Matter of

THE TOLEDO EDISON COMPANS
L&:. TOLEDO IQO ¥ C JL'!f.‘\.l{ and

*~ '-q—v . BT v y - o~ P T ITAMITAY AT
THE CLEVELAND ELECTRIC ILLUMINATING

COMPANT
(Davis-Bzsse Nuclear Power Station,
Unit 1)

Docket No. 50-345A
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filed yet another request wit
gcovery. This time referen
testimony of Mr. Lentz, flled ¢n behalf of all Applicants,

and the direct expert testimony of M», Caruso, filed on
behalf of The Cleveland Elsctrie Illuminating Company ("CEI"),
as a basis for undertaking another fishing expedition for
documents falling within the City's coverbroad and imprecise
document requests.

2. Once agaln, Applicants remind this Board that

this antitrust hearing stands as a very real obstacle to

8002190895




commencing on schedule (second quarter of 1378) major con=
struction of Perry Units 1 and 2 and fuel loading for the
actual operation of Davis-Besse Unit 1. If Applicants must
at this late date undertake another file search, especiall)
cne of the breadth suggested bty the City's meo3t recent
document requests, the evidentlary hearing will be unavoide
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bly disrupted, with the inevitable result that the antl=-
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trust review process which has already teen extended for a

reason has been set forth by the City in suppors of
present motion. This request to recpen discovery 1s, we

suspect, Just as the ones preceding 1t, butf another ploy to

3 We cannot belisve that this Board intended thas
its direction to the parties to flle direct written expert
testimony in advance of the evidentiary hearing would prcvide

legitimate basis for commencing another round of discovery.
Applicants are amenable to exchanging with the other partlies
all studies referenced in the filed testimony ¢f all expert
witnesses 30 days in advance of the date each such witness
is scheduled to testify. This should be adeguate lead time
to allow the partiss to prepare thelr cress-examinaticon. Fure
ther discovery of the sort requested by the City is both un-

warranted and unnecessary.
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4. With specific reference to the particulars
of the City's motion, we find unpersuasive the City's pro=-
fessed surprise as to the nature of the expert testimecny
submitted by Mr. Lentz. Both the City's and the NRC Staff's
September 5 filings make it abundantly clear that the

matters discussed by Mr. Lentz are going to be part cf the

evidantiary hearing. Indesd;, the City spent what appedred
%0 be an incrdirate amount of time during depusitions asiking
questicns, and receliving answers, 1Zch covered the entlire
subject of the formation and develorment of CAPCO and ECAR
in the early 1960's, the relatior-hlp betwesn the two, and

thelr respective purposes and objectives, Additiocnal docuw
mentary materlal was not requested at that time; nor did
the City make any request of CEI for more material during

the most recent round of discovery in Davis-Besse 2 and 13,

Having explored this mat er fully on depositions and chosen
not to pursue 1t further with timely discovery, the City is
now in ne position suddenly to latch ento Mr. Lentz's filed

expert testlimony as an excuse to reopen digcovery at this

-

late date and launch ancther expansive search of Applicants
files.

5. Nor is there any more reason tc pay attention
to the City's document requests which are said to relate to

Mr. Carusc's flled expert testimony. The City asserts thas




N—— R R R R R R RRERERT™

-u-

the subject matisr of that testimony -- 1.e., the feasi-
bility of the City constructing its cwn transmissiocn lines ==
introduces a "newly ralsed ccntenticn" (Metion, p. 10) into
the proceeding. Reference need only be made to the City's
September 5 filing, howevar, to disprove this stacement,
There the City stated (p. 9): "Cleveland may alsc affer
evidence regarding the feaslibility of c¢cnstructing a com=

peting transmission grii."™ That this was not intended as

nere surplusage can be seen by reviewing the written tastie
. - " . . - - 2, 1 B

mony {iled by the City's cwn expert, William R. Mayben.

He specifically addresses the gu=siion whether the City

$ 2
owa transmission

}o
r
v

"[elould * ®* + axpect to construct

lines to effect Iinterconnection with power supply utilities
1/
other than CE. * & #" (Mayben Testimony, p. 20).%

6. Thus, for the City now to advise the Board
that "until the filing of the testimony by Mr. Caruso the
City had no reason to believe that CEI would present such
an issue [i.e., the feasibility of the City constructing
its own transmission lines]" (Motion, p. 8 emphasis added
is mystifying. Certainly, the City did not expect CEI to

let the City's allegations go unanswered. It wac the City

who stated in its September § filing (p. 10) that "Cleveland

4/ We alsd note in passing that t! i
in the written expert testimony filad “' the NR
by the Department of Justi: - .
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