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UNITED STATES OF AMERICA MAR1S 1574
ATOMIC ENERGY COMMISSION (SR ——

In the Matter of

THE TOLEDO EDISON COMPANY and
THI: CLEVELAND ELECTRIC ILLUMINATIN .
COMPANY

Docket No. 50-346A
s ST = ]

(Davis-Besse Nuclear Pcwer Station,

Docket Nos, 50-440A
50-441A

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.

(Perrs Pla1z, Uniis 1 axwd 2)

DUQUE ;NE LICHT COM?ANY, et al. Docket No. 50-412A
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{Bea\. .r Val 2y, Uit 2)

ME} JRANDU 1 AND OLDECR

retiti 18 {1 leav: =o intervene and rejuests for
hear; 1g hav. becn submi:ted by various partizxs in the above
costioned a titr t pr::eedings. C(n January 21, 1974, the
Ccam ssion 3sued a Me:drandum and Order with respect to tne
navic-Besse iducle r Po:er Station _Davis-Besse) in whieh ic

also noted and di-cusscd tae above captioned procecedings fox

the Ierrcy and Bea er l:lley facilities,

1wo petitions to 1 tervene wer2 suocmiticc in the Davis-

Bess¢ proceceding; one jetition by th2 City of Cleveland
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(Cleveland), and another filed by the American Municipal Power-

Ohio, Inc., (AMP-0). The Commission, inter alia, denied the

fetition to intervene filed_by AMP-0, It ruled that AMP-0 had
failed to comply with the requirements of 10 CFR 2,714, and had
“ied to file its petition t'mely. In so ruling, the Commission
noted that the said petition of AMP-0 had been filed after guide-
lines in the antitrust area had been issued by the Commission;

and that the petitioners were not otherwise inexperienced.

In view of several developments that had occurred after
the petition was originally filed, the Commission declined
to rule on Cleveland's petitica pending additional clarifi-
cation. The (ommission designated :his Board to assume
Jurisdicticn <ver this proceeding, o0 take whatever action
it deemed avpiopriate in order to rule on Cleveland's petition
to interven?, and to ccnduc: any hearings thzt may resdzt.
The Commissior also directed this Brard to rule on all
retitions to intervene filed in the Perry and Beaver Valley

Froceedings, ¢nd to decide whether consolidation under the

provisions of 10 CFR 2.715 is in order for all these proceedings.
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The Board held conferences with all the parties expressing
an interest in the proceedings, on rfebruary 19, and March 1,
1974, 1In accordance with the Comaission's Memorandum and
Oxder, the Board, after careful consideration of all the
pleadings, comments and arguments of the parties, rules as

follows:

A. Davis-Besse Nuclear Power Station

The City of Cleveland filed a petition for in:erven:icn
on July 6, 1971.1/ The interest and standing of Cleveland
are established. The nub of Cleveland's contentiocrs is that
an uaconditioned Davis-Besse license would allegedly in-
crease Cleveland Zlectric Illuminating Cempany's (CEI) as-

serted domination of socurces of low cost, bulk electricity

and thereby make it more 3ifficult for Cleveland's Municipeal

O

Electric Lizht Plant (MEL?) tr obtain low cost power and

3l
4
|
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compete with CEI. Therefore, a primary issue before

1/ This petitica was supplemented severzl tizes and also
clarified in a letter from Intervonor's Counsel to the AZC
Regulatory Staff on April 19, 1973. These supplements and
clarifications were inclucad alony slcin the original petiticen
of Cleveland in the Board's deteminacion,

\
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Board concerns whether tnis relationship that Cleveland

asserts exists betwcen the Davis-Besse facility and the situation
alleged to be incon:uistent with the antitrust laws meets the re-
quirement for nexus established by Wat;rford ¥ sufficient to
permit commencement of further proceedings._/

The Board finds that the petition of the City of Clevel=nd

.ors the raquirements of Section 2.714 and is marginally ad-

-~

juate to comply with the nenus requirements specified by the

( mmiceion in the Vaterford proceedings. The Board nereby re-
aov uer, that Cisvelund within 20 days of this orcder

. '2fy iv. position on aoxu: so that the asserted causal .

‘ shize ran be mcre prre.sely stated for purposes cf

v szifying .3sues and dete:r .ning scoipe of discovery.
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B. Beaver Valley Pover Station

On tu'y 24. 1973, the City of Cleveland pe:itioned to
i{ntervene in the Beaver Valley proce:dings. T~-: this petiticn
was app ox‘mately 30 days late. Cleseland stacte: that it had
expactec AMP-0 to intervene and reprasent Clesclznd's interests
and that AMP-O apparently £:iled to sommunica:z with Cleve'anc
whe1 ite nlans changed. Th.s appeairs CO be, at test, a casual
ati Ltud. towards pursuing i-s in~ere¢st with resz<ct to a most

stter, and Clevelad shoulc not now Dbe ~2ard to say

e . ai. ugeut's fallure scuehev prcvides goocd cz:ise and
. .its oleveland a scend opportun: ty to intervzn2. The Douvr
¢+ 4c #iar Cleveland ha: failed to :how good cauteé for che l.c.

;i 'ng .s rvequired by Szerinon TL.714

3a scantively, ol ~eiland's pet.tica dies not Teet the
W1 erfo:d nexus test. petition assexrcs chat CCI sccl s

"arntrol" of all n:iclear geaeration in the Loridn .io aria

exc luzion of 1P from accoss €3 nuclear poucz, It is alsd
as erted that bule pover Lroa jeavers Valley willi =gie
U+ ‘e system more reliadle and contriltuce to CLL 5 €coOno-

mirs-of-scale advcntages. Fimally, it is allepec shat



CEI will use its asserted monopoly of high voltage transmission

lines to keep MELP from participatirg in other nuclear plants,

These petitioner asser:ions describe a situation that
4/

may be inconsistent in the antitrusc laws rather than
alleginz a nexus, in the sense of ¢ set of causal relationships
that, if proved, would show how the addition of the 3eaver
Valley facility to the relevart ma:ket might lead to creating
or maintaining a situation in onsistent with the antitrust
laws. The Commission in its ''ateriord order of September 28,

5/
1973 stated:

A descripticn of a situa.ion inconsictent with th
antitrusc laws-nowever wcll pleaded-acccexmpanied by

a8 mere paraphrase oI the statutory languzze, alleging
that the situaszion sould be created or maintained oy

the ac”lv-t'cs uncer the license, woulé be deficient.
The petitioner must describe with particularity and
specificity the relationsnip betireen the ac:iviC1es
under the nuclcar license and taec alle: anti-ccm-

petitive practices wnich he alleges. (See 10 CFR
2.714).,

.

rules that Cleveland's petitioun is

&
r{
Q.

Accordinzly, the Boa

denied,.

4/ Houwever, the 30aud notas that the Department of Justice

did not consicde. tae conscruction or owveration ol the Beaver
Valley facility would create or maintain a situaticn inconsistent
with the antitrusc laws.

S/ See footnoce 2, Supra,



C. Perry Nu ‘'lear Cenerating Station

. A; noted by the Commission, the Attorney General
has submitt:d a letter of advice &/ to the Atomic Energy
Commission -ecommending z1 antitrust hearing on the Perry
fasility, ~Petitions to intervene in such a hearing were re-

coived from the State of (hio; from the City of Cleveland;

and from the American Mun cipal Power-Chio.

The State of Chiu, narough its Attornmey General. peti-
1 4. commissicn for l2ave to intervene as a matter of
{ . F..:lop frem the €L cuter languige of Sections 189(a)

/
/

. 1. of the A.omic En2rgy Act of 19534, as :iziended.
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Perry Plant, has a statutory right to intervention unler the
Atomic Energ’ Commission's Act. However, this right is pro-
vided { r ani impl:mented by the Commission in Section 2.715(e)

of its .ules of Practice, not Scction 2.714.

Ap 'xt fiom the State's position that inctervention is 1
gatter -f rigat, evaluating the State's petition to interven:
 nder the recuirerents cf Section 2.714, especially in view of
its ex ressed intcat to merely "moni or" the proceediag, the

t yard -onclides tiat the petition fails to mee: the 1:quize-

¢ ¢ sion 2.714 as furtier clarified with respuct &
Af
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The ba:cis for this stat ment is the "... facts set forth in

the letter of advice" from the Department of Justice to the
Atomic caergy coumission. This clearly Zfalls shoe 't of meeting
the requirements of Section 2.714 and the Waterford holdings.
The peticicner fails to state with particulerity at least one
meaningful contention and the basis therefore, ncr is the nexus
requirement met. Accordingly, the Board has no alternative

but to deny the petitionm,

The Board, however, rezognizes the State's interest and
responsibility as a sovereign end would allow the State of
Ohio further opportunity to intervene as a party uncar 2.714,
provided the State amends its petition and submits withia 20
days of this order contentions meeting the requirements of
2,714 and a statement of the alledgzed nexus, If the State,
however, should decide to participate pursuant to Section
2.715(c), the Board expects the comnitments on rights of dis-

9/

covery and appcal made by the Applicant and Staff to te ob-

served, and will so rula,

97 Tr. pp. 273, 209-290.
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2. The petition of the City of Cleveland as to the
pr posed Perry facility meets the requirements of Section 2.714,
alseit, marginally. The Board hereby grants said petition,
bu. will require that Cleveland, within 20 days of this orler,
clarify its posi:ion on nexus so that the asserted causal re-
1» ionships can be more precisely stated for purpose of clari-

€v ng izsues and determining the scope of disc:overy.

3. The Board is disposed to rule tnat tl.e petition ©»n

ir ervere of the American Municipal Power-Chioc, Inc, &s to t

. 2 Perry facility foils to meet the requirements of
g 41 2,704, as furthey clarified by Vaterfrzd. The petitio~--

;) te saying chat tue sole n xus involvad here is that

torzy p ant would merel . affeet the "wheeling' capac .ty

nr ONT'e vy mmemission sysien, 1£ so, suen a vosition wou:d ap-
™ e Inguflictinn &7 4 nexus encer th rmeiigsfion's
. lines in Yas.:’

Because the 2%lier

reqil-enents 3£ 2,715 l.ave been saiis-

: 4 - sy 11 P - - 3 ) S
i the Board will ~77:rd the petizicners ..P-0 an ad-

d tional period not to exceed 20 days from the
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order to provide th¢ Board with a clarification of A®P-0's
position vis-a-vis a showing of the nexus of its contentions
to the Perry facility. The Board will issue its final ruling

as to AMP-0's petition as soon as possible thereafter,

D, Consolidaticn

The parties supported consolidation of all three pro-
ceedings. Sincc the petition to intervene in the Deaver
Valley stands denied, only the two remaining will be con-

sidered for consolidation., To eliminate waste of time, and

Hy
rn

in order to reduce cost and duplication of effort, the Board

agrees that consolidation should be effected, and herecby de-

3

clares that the procceding identified zs "In the Matter cf

Toledo Edison Co. and the Cleveland Elzctsic Illuninztiag

iing idecatified as "In
the Matter of Cleveland Electric Illuzinating Company, et al

o ]

Perry Nuclear Pcwer Plant, Units 1 and 2, Dacret Nos. 50-440A,

/

50-4c.14,"
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ccordingly, thise parties common to both the Davis-

Besse and ’erry proceedi .gs are lirected to confer & soon as

pcssible b:fore }arch 29, 1374, ind to report to the Board

o1 a joint statecent for effecting such consolidation, including

the procedure to be followed, commencing witl pretrial through

tr.al and Lo decision.

If the parties are wiable to agree on

a ,oint sc:tement, then each parcy will submit, within the time

leileated, .ts individual s

f~"1nved in efrec:ing suc: consclidation.
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(b) prepare a joint written stipulation or statement of
the uncontested facts;

(¢) prepare a joint written statement regarding the
nature and scope of discovery requized t2 he under-
taken, and indicating the length of time required
for comp .etion of such discovery.

(d) if joint statements or stipulations are not forth-
con ing L ¢ex (b) or (c), the parties are directed to
submit wuch stipulatiorsor statements on an individurl

ka is.

s Ip addit .on zo detemiining the particular factual

apn :»+~L irsues | rougal befor: it, the Board will also con-
" e 5o .0m2 add wsed €0l
te 'a e of ad:ize of the Attorney General! or
ax sew  of ehu AEC staf? to the *rarious pctitions
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(¢) reduction in thte amount of proof to be offered and
number of expert witnesses;
(d) and such other matters as may aid in the disposition

of th¢ proceeding.

IT IS SO O DERED.

THE ATOMIC SAFCTY AND
LICENSING BOARD

Gh/u Wl r ,/7-4/(/

//thn H. Brebbxa, Membper

4 .
»’ﬁ'«y A et

. George R« Hall, Member

alkifes, Cnairman



