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THE CLEVELAND ELECTRIC ILLUMINATING
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REQUEST FOR ORAL ARGUMENT BY
AEC REGULATORY STAFF ON ITS' MOTIOM
TO COMPEL PRODUCTION AND DELIVERY OF DOCUMENTS
AND ANSWER TO APPLICANTS' REPLY TO STAFF'S MOTION

The Atomic Energy Commission Regulatory Staff (hereinafter "Stafs")
pursuant to Rule 2.730(d) of the Commissien's Rules of Practice, 10 CFR
§2.73C(d) respectfully requests oral argument on its "Moticn For An
Order Compeliing Production And Delivery Of Documents Requastad Of
Applicants" filed by Staff on December 5, 1974, This request tg have
full arguments neard on the record is being made because of the serious
consequences, as set forth "zreuncer, of applicants’ disregard of
(1) the Commission's Rulas of Practice, (i1) this Board's Order “On
Objections To Interrogatories And Document Requests”, and (iii) the
express provisions of the August 23, 1974 “Joint Request of the AEC
Regulatory Staff and the U. S. Department of Justice for Interrogatories

and for Production of Documents" ("the joint request”). Applicants’
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conduct will seriously and materially delay the Board's Schedule,
;orec1ose the possibility of any truncation of this hearing, and under-

mine the hearing process in this matter.

BACKGROUND

On August 23, 1974, the Department of Justice and the AEC Hinu-

latory Staff filed the Joint reguest.

On September 9, 1974, applicants filed “Applicants' Objections
to the Joint Request of the AEC Staff and the Cepartment of Justice...
for Producticn of Documents." Applicants included in that filing
certain objections to the production of documents but did not object
to the specific request for the production and delivery of certified
copies of all documents requested to both Staff and the Department

of Justice.

On October 23, 1974, applicants moved for a thirty day extension
of time within which to produce decuments and answer interrcgatories
"in order to assure a proper and complete document production” (Motion

For Extension of Time, 5. 2). Said motion was granted by the Board.

On November 4, 1974, the Board issuecd the most recent revised
schedule for the stages of this proceeding, which provided that MNovem-
ber 30, 1974, was to be the date for completion of all documentary

discovery and responses to interrogatories. 1/

1/ Because Novempber 30, 1074, was a Saturday, the actual date
upon which discovery responses were made was December 2, 1974,
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On December 3, 1974, applicants delivered their responses to the
Joint Request. Applicants (1) failed to produce and deliver certified
copies of documents as requested in the Joint Request, (2) rafused to
perform certain activities related to document production, and (3)
supplied unnotarized, evasive and incomplete answers to jr“sry~gatories
propounded in the Joint Request. Consequently, Staff filed its De-
cember 5, 1974 "Motion ... For An Order Compelling Production And
Delivery Of Documents Requested By Applicants" which motion is pre-

sently awaiting disposition by the Licensing Board.

UNCONSCIONABLE DELAY

Applicants indicate that they have had "a relatively short time
period" (Appiicants Reply To Motions Of The AEC Regulatory Staff...
To Produce Documents dated December 6, 1974, p. 3) with which to meet
their obligations on discovery. This position is incredulous as al-
most four months have elapsed since the joint request was issu=d.
Not once during that period did applicants indicate to the Board or
Staff that (i) the time allotted to produce documents was inc.fficient,
or (ii) that thay nac ro intention of complying with the express pro-
visions of the joint request.

Instead, one day late.gfappiicants hand-delivered piecemeal, un-

2/ Applicants nand delivered answers to the joint
request on December 3, 1574, dated December 2, 1974,
the latter being final date for completicn of doc-
umentary discovery pursuant to this Board's Order
of November 4, 1974.
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notarized responses containing no documents and the statement that doc-
uments were available in five different cities in Ohio and Pennsylvania,
1isting the names cf five persons through whom "access to this matarial

can be arranged."

Further (i) no identification or description was mace v/ «)cuments
withheld as privileged pursuant to the Board's Order, (i1) nc listing
was prepared showing documents no longer in the posessicn of applicants
as requested, (iii) no listing was prepared showing which documents

were produced in respcnse to particular paragraphs of the Joint Request.

APPLICANTS' NON-COMPLIANCE WITH COMMISSION RULES

Paragraph two of page 1 of the Joint Request provides as follcws:

Responses to the interrugatories and certified copies of the
requested documents shall be served upcn the AZC negulatory
Staff at the Office of the General Counscl, U. S. Atomic
Energy Commissiorn, Regulation, Washington, D. C. 20545

and upon the U. S. Department of Justice, Wasningten, C. C.
20545 (emphasis supplied).

Section 2.741(d) of the Commission's Rules provides in pertinent
part:

The party upon whem the request is served shall serve on

the party submitting the request a written response within
thirty (days) after the service of the reguest. The re-

sponse shall state, with respect to each item or category,

that inspecticn and related activities will be permitted as
requested urless the request 1s objected to, in which case

the reasons for objecticn shall be stated. (emphasis supplied)

On September 4, 1974, applicants filed cbjections to the Joint

Request. A subsequent pre-hearing conference was held on discovery.
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The Board considered and ruled in detail on objections and other matters
pertaining to discovery. Applicants, however, did not object at any
time to the specific request for the production and delivery of certi-
fied copies of requested documents to Staff and the Department of

Justice.

In "Applicants’ Reply To Motions Of The AEC Regulatory Staff,..
To Produce Documents..." dated December 16, 1974 applicants, without
citing any Commission rule, any Commission case, or any judicial or

administrative decision, argue that "related activities" in the above

quoted language in 10 CFR 82.741(d) does not include the right to

require production, copying, and delivery of documents as requested,

Such an attempted delimitation of the phrase "related activities"
is without precedent in Commission regulations or Commission practice.
Staff proposes to demenstrate to the Board during oral argument,.ex-
ampies of Commission licensing proceedings where production and delivery
of certified cocpies of requested documents have been produced
when requested. In such proceedings, various applicants producec and

delivered a very large number of documents as requested.

In addition, the Commission's Rules of Practice are asxpressly
structured, for the very purpose of avoiding untimely objections on

discovery, to require all objections to the scope and manner of dis-
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covery to be made within 30 days after service of the request. It is
Staff's position that for applicants to object in the form of a failure
to produce and deliver any documents almost four months after the joint
request constitutes both an unconscionable delay and a disregard of the
Commission's Rules of Practice. In light of statements malic b appli-
cants expressing their desire to expedite this proceeding, it is
difficult to understand their current position with regard to discovery.
If, for example, applicants had expressed their refusal to produce and
deliver documents as requested in August, September, October, or even
November, both Staff and the Board could have effectively dealt with
the issue of situs of documents produced without materially delaying

and/or derailing the hearing schedule.

If applicants position were to be sustained now, in addition to
the time spent in arguing the issue, Staff, and the Department of
Justice may be required to spend many additional months in five cities
in Ohio and Pennsylvania, reviewing, screening, and xeroxing documents,
thus prchibiting the orderly, efficient and economical proces ing of
this case. It is the positicn of the reguiatory Staff that this Board
cannot permit applicants at this stage in the proceedings to place the
burden of time, personnel, and expense on Staff and the Department of

Justice.

APPLICANTS BURDEN

Applicants real argument in their Decemcer 16 reply is the fa-

miliar "burden" argument. Applicants claim that "hundreds of thousands"
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of documents have been "collected" over relatively short time pericds.
This Board must decide whether applicants' conduct, manner, and timing
precludes their reliance on the burden argument. Staff is of the view
that in order to preserve (i) the integrity of the Commission's Rules,
(1i) the Congressional mandate of expeditious prelicensing entitrust
review, (ii1) full compliance with Orders of Atomic Safety and Li-
censing Soards and (iv) the orderly conduct of Licensing Hearing in
general, that this Board should not permit applicants to success-

fully utilize a burder argument at this stage of this proceeding.

A brief more fully setting forth the position of Staff will be

filed no later than January 2, 1975.

For the reasons stated Staff respectfully requests oral argument
on its December Sth "Motion To Compel Producticn And Delivery of

Documents" at the earliest possible date.

Respectfully submitted,

Roy P. Lessy, Jr.
Counsel for AEC Regulatory
Staff

Dated: December 20, 1574
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