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WAIVER OF STATE CERTIFICATION REQUIREMENT IN DAVIS-BESSE PROCEEDING

Pursuant to the provisions of section 21 (5)(1) of the Federal Water
Pellution Control Act, all applicants for an AZC construction permit
must provide the Commissfon with a Stete certification of compliance
with applicable State water quality standards. The same secticn also
provides that this certification requirement snall be waived {f the
aoplicable State

“#3ils or refuses to act on a request for certification,
within a reasonable period of time (which shall not exceed
one year) after receipt of such request...”

By letter dated January 27, 1572, the Toledo Cdison Company and the
Cleveland Electric [1luminating Company requested a Commission
determination that certifi‘cation pursuant to section 21 (b) is not
requirec in connection with the construction permit for the Davis-
Besse facility, "becausa it has been waived pursuant to the provisions
of section 21 (b)(1)".

A construction permit was iscued for the Davis-Besse facility on

March 24, 1971. Uncer the “grandfather clause" provisions of section
21 (b)(a) of the Federal Water Pollytion Control Act, State certifica-
tion was not required a2t tnhat time: However, the same section
specifically pro'ddu that any construction permit issyed pursuant to
this exemption G
“shall terminate at the end of one y2ar unless prior to that
time the...permittee submits to the Federal agency that
issued such...permit a certification and otherwise meets the
requirements of this subsaction”.

Thus, unless applicants receive State certification by “arch 24, 1972,
or the Commissicn finds that the certification requirement has been
waived, i1t would seam thut their comstruction permit will automatically
terminate on that date.
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The Davis-Besse anplicants filed their requests for State certification
on April 9, 1971 (applicants had filed an earlier request in January,
13971, but this was before Ohio had issued recuiations required by
section 21 (b)). In July, 1971, Ohio held hearings on the applicants'
request. Howe.er, on October 18, 1971, the Chio Water Pollutien Control
Board decided that it did not have sufficient expertise to rule on the
aoplicants' request, and authorized the conduct of a study on the
applicaticen. On December 5, 1971, Governor Gilligan of Ohio announced
that a contract had been concluded witn the Columbus Laboratories of the
dattelle Memorial Institute for a2 7-month study of the total enviren-
mental impact of the proposed facility.

The O0ffice of the Teneral Counsel advises that, since the State has had
applicants' request for certification for nearly a full year, 2 Cormis-
sion determination that tie certification requirement has been waived
would be legally justified. Because the Environmental Pretection Anency
has the primary responsibiiity for implementing Federal Water Poliution
Control Act Drograms, the staff also met with EPA representatives to
discuss this mtter. EPA has informally agreed that a waiver of the
certification requirement would he justified under the present ¢ircum-
stances. 1/ Tha EPA reculation construing the waiver provisions of
section 2T (b) provides that the ‘reasonanle period of time" required

by section 21 (b) "shall aenerally te considered to be 6 months” (30 CFR
8 113,16, 36 FR 22483, llovemter 25, 1571).

On February 9 we recefved a teleqram from the State Assistant Attorney
General advising us that “the Water Pollution Control Board opposes...
apnlicants' request,” and promising that "hriefs in opposition to said
request will foliow". UWe did not receive a brief from the State until
March 10, by which time (see below) there was scme evidence that the
State might act on applicants' certification request before March 22.
The State's brief states that:

“For the purpose of expediting the cert{fication procedure,
the Board has requested an acceleration of the [Battelle]
study. The Board has informec counsel that the research
contractor will submit 1ts report within the next menth,
and that the Board will be able to reach a decision within
several days after receipt of that report.”

1/ We would propose to obtain foiwal Ern concurrence prior to any Com-

mission waiver determination and reflect that concurrence in the
text of the determination itself (see the attached draft waiver
determination).
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In a talephone conversation on March 10 with Chaiman Schlesinger,
Governor Gilligan advised that the State expected to be in nosftion
to act on the Uavis-Besse certification recuest by March 22. A
proposed letter from the Chairman to the tovernor, referring to this
advice, 1s attached.

If the State does act on the certification application by March 22,

no Commission decision on the applicants' request for a waiver
determination will be necessary. If State action is not forthcoming,
however, there would appear to be no assured legal basis for preventing
the termination of the Davis-Besse construction permit without
determining that the State certification requirement has heen waived.
Any AEC attempt to extend the permit would seem to require a strained
construction of the Federal Water Pollution Control Act, which probably
would be challenged by perscns who had intervened in the Davis-3assae
construction permit proceeding. If the construction permit 15 allowed
to terminate, 1t could be arqued that all the procedural requirzrments
of the Atomic Energy Act and the llational Environmental Policy Ac
would have to be satisfied anew bpefore construction could be resumed
under a new permit,

Consequently, the staff recormends that the application for a waiver
determination be agranted if the State does not act on applicants’
certification request by March 22. A proposed saiver determination is
attached. As stated in the nroposed determination, we believe that the
State will nave various other avenues for effectively ocarticinating in
the remaining reviews of tha layis-Besse facility orior to 1ts schedulad
comencerment of operation at the end of 1374, even aftar the Comission
issues its determination.

(signed) L. M. Muntzing

L. Manning Muntzing
Director of Requlation

Attachments:
As stated bec: OR Files LMMuntzing
0GC Files GErtte
cc: Ceneral Manan:. () W;owden i
General Counsel (2) HKShapar
Secretary (2) LSilverstrom
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UNITED STATES
ATOMIC ENERGY COMMISSION

WASHINGTON, D.C. 20545

Honorable John J. Gilligan
Governor of Chio

Dear Governor Gilligan:

I found very i .formative our telephone conversation of March 10 re-
garding the Tc!edo Edison Company - Cleveland Electric I1luminating
Company applicition for State certification pursuant to the Federal
Water Pollutiun Control Act, in connection with the proposed Davis-
Besse liuclear Power Staticn. We are desirous of cooperating with
State governments wherever possible, especially where a primary 1a-
terest of the States is involved. The structure and history of the
Federal later Pollution Control Act clearly demonstrates Congress'
belief that water pollution control is indeed such a primary State
interest.

In the hone that this oroves heloful, permit me to outline cur under-
standing of the Davis-Besse situation. Pursuant to the provisions

of section 21(b)(1) of tha Federal Water Pollution Control Act, all
applicants for an AZC construction permit must provide the Commission
with a State certification of reasonable assurance of compliance with
State water quality standards applicable under that Act. The same
section also provides that this certification requirement shali be
waived if the cognizant State

“fails or refuses to act on a request for certification,
within-a—reasonable period of time {which shall not exceed
one year) after receipt of such request...”

A construction permit was issued for the Davis-Sesse facility on March 24,
1971. Uncer the “"grandfather clause" provisions of section 21(b)(8)

of the Federal Yater Pollution Control Act, State certification was

not required at that time: however, under the same section, the permit
terminates by oneration of law at the end of one year, unless the per-
mittees prior to that time submit such certification to the AZC and
otherwise meet the requirements of tne section. Anplicants thus have
only until March 24, 1972, when their permit is scheduled to terminate,

to submit Ohio's certification to the AEC.
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Honorable John J. Gilligan -2 -

By letter dated Janu ry 27, 1972, the Davis-Besse permi ttees requested
a Commission determination that section 21(b) certification is not
required "because it has been waived pursuant to the provisions of
section 21{6)(1)." In that request, they stated that they had appiied
to the Ohio Water Pollution Control Board for State certification on
January 5, 1971, before the Board had adopted aopropriate procedures
for giving public notice of such application. Following the Board's
adontion of a notice rule, the permittees apparently filed a second
application on April 9, 1971. The Board heid hearings on the appli-
cant's request in July 1971, at which both AEC and Environmental Pro-
tection Agency reoresentatives testified. However, on October 13,
1971, the Board decided that it did not have sufficient gxpertise

to rule on the request, and authorized the conduct of a study on the
matter. On December 5, 1971, you announced that the State had con-
cluded a contract with the Columbus Laboratories of the Battelle Memorial
Institute for a study of the total environmental impact of the prooosed
facility.

Against this background, we found extremely welcome your advice that

the State exnects to be in a position to act on the Davis-Besse certifi-
cation request by March 21. We hope the State will be able to take
timely action on the certification request, and that the Commission will
be notified as to State action in this regard by March 22, so that the
Commission can carry out its responsibilities under the Federal Water
Pollution Control Act.

Sincerely,

Chairman

DRAFT



In the Matter of

THE TOLEDO EDISON COMPANY
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

(Davis-Besse Nuclear Power
Station)

UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

Docket No. 50-346

DETERMINATION THAT THE CERTIFICATION REQUIREMENT OF
SECTION 21(b) OF THE FEDERAL WATER POLLUTION
ACT HAS BEEN WAIVED

Pursuant to the provisions of section 21(b)(1) of the Federal
Water Pollution Control Act, all ucplicants for an AEC construc-
tion permit must provide the Commission w'ch a State certification
of reasonable assurance of compliance wi‘a State water quality
standards applicable under that Act. The same section also pro-
vides that this certification requirement shall be waived if the
cognizant State

"fails or refuses to act on a request for certification

within a reascnable period of time (which shall not ex-

ceed one year) after receipt of such recuest..."
A construction permit was issued for the Davis-Besse MNuclear Power
Station on March 24,1971, Discharges resulting from the oceration
of the plant will be made into the Toussaint River and Lake Erie.

Under the deferral provisions of section 21(b)(8) of the Fe<eral

Water Pollution Control Act, State certification was not required
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at the time the permit was granted; however, the same section
specifically provides that any construction permit issued pur-
suant to this exemption

"shall terminate at the end of one year unless prior

to that time the...permittee submits to the Federal

agency that issued such...permit a certification and

otherwise meets the requirements of this subsection.”
By letter dated January 27, 1972, the Toledo Edison Company and
the Cleveland Electric Company (the parmittees) requested a Com-

mission determination that certification pursuant to section 21(b)

is not required in connection with the construction permit for the

Davis-Besse facility "because it has been waived pursuant to the
provisions of section 21(b)(1)."

The permittees filed their request for State certification on

April 9, 1971. (Applicants had filed an earlier request on January 5,

}Qle‘gft this was before Ohic had issued regulations required by

—

section 21(b)). Hearings on this request were held in July 1971,
at which both Environmental Protection Agency and AEC repre-
sentatives testified. However, on October 18, 1971, the Ohio Water
Pollution Control Bcard decided that it did not have sufficient
expertise to rule on the applicants' request, and authorized the
conduct of a study on the application. On December 5, 1971,

Governor Gilligan of Ohio announced that a contract had been
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concluded with the Columbus Laboratories of the Battelle Memorial
Institute for a seven-month study of the total environmental impact
of the proposed facility. A Su.te brief in opnosition to apolicants'
current application for a waiver determination was received by the
AEC on March 10, 1972, stating, inter alia, that
“for the purpose of expediting the certification procedure,
the Board has requested an acceleration of the study. The
Board has informed counsel that the research contractor will
submit its report within the next month, and that the Board
will be able to reach a decision within several days after
receipt of that report."
[Fi11-in sentence, based on what State does by 3/22/72.]

" In view of the Cnvironmental Protection Agency's primary respon-
sibility for the implementation of Federal Water Pollution Control
Act programs, the Commission has consulted with the Agency on
applicants' request for a waiver determination. The Agency agrees
that a waiver determination in the circumstances of this proceeding,

\\\.
as described above, would be reasonable and proper. The Commission
notes that the Agency's own ré§u1ation construing the waiver pro-
visions of section 21(b) states that the "reasonable period of
time" required by section 21(5) “shall generally be considered to
be six months, but ir any event shall not exceed one year." (40

C.F.R. § 115.16, 36 F.R. 22488, Nov. 25, 1971).
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6.

Finally, the Commission notes that, despite the current deter-
mination, the State of Ohio will have various other avenues for
effectively participating in the remaining reviews of the Davis-
Besse facility in regard to water quality matters prior to its
scheduled commencement of operation at the end of 1974.

Upon consideration of the above, the Commission has determined

that:

a. The State of Ohio has failed to act on applicants' request for
certification under the provisions of section 21(b) of the
Federal Water Pollution Control A:t within a reasonable period
of time after receipt of that request, and that

b. The requirements for State certification consequently are
waived with respect to the Davis-Beste construction permit,
pursuant to the provisions of section 21(b)(1).

FOR THE ATOMIC ENERGY COMMISSION

W. B. McCool
Secretary of the Commission

Nated at

this
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