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Pursuant to the Order of Chairman Rigler of June 25, 13
the Department of Justice submits this memoraadunm of pcines
and authorities in support of its challences to findingsof privi-
lege by the Spacial Master. The Department incorporates bv
reference its arguments in oppesition to Applicants' Claims of
Privilege contained in the Reply Memorandum of the Department
of Justice on Applicants Claims of Privilege, subnmitzed May 2,

1975.
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In its List of Challenges to the Special Master's Findings
of Privilege the Department has challenged the%indings of
attorne_-client privilege as to thosa documents for which
Applicants either failed to claim the privilege (Category 2) cor
waived the privilege enti..'y [Category 4). In the classic
statement of the attorney-client privilega, made in United

States v. United Shcs Machinerv Corp., 37 F. Supp. 357, 358-3¢

(D. Mass. 1950), Judge Wyzanski stated that: "The privileg=
applies only if . . . (4) the privilege nas teen (a) claimed
and (b) not waived by the client." It is clear from this language

that for the privilege tc be upheld it must be specifically

claimed; the mere la of waiver of a clain of privilege Dy a

G

party dces not constitute the positive assertion necessary to
bring the document within the privilege. It was held in Magida

v. Continental Can Co., 12 P.R.D. 74, 77 (5.D.N.¥. 1951) that

*where there has been a waiver of privilege, clearly expressed, tas
deponent cannct object to questions concerning the privileged
matter. The waiver need not be expressed in writing nor in any
particular form, but the intent to waive iust be expressasd eitiar

by word or act or omissicn to speaX and act." (emphasis added).

This rule, regquiring a specific claim of privilege, is
consistent with the theory behind its application. The purgcse
of the attorney-client privilege is to promote full disclosure

and communication between attorney and client. 8 Wigmore, Evidence

§2290, at 554 (McNaughten rev. 1961l). (hereinafter cited as
Wigmore). On the other hand, the privilege acts as a bar to

full examination of all the evidence bearing con the litigation.
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To acconmodzte each of thes2 oppesing interaests insofar as pos-
sible, t' e privilege "is worth preserving for the sake cf a

general policy, but it is nonetheless'an obstacle to the inves-
tigation of the truth. It ought t¢ ke strictly confined within

the narrowest possible limits consis
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Wigmore, §2251, at 554. See also, Radiantc Burners, Inc. V.

American Gas Asscciation, 320 F. 24 314 (7th Cir.) cert. denied,

‘375 U.S. 929 (1963); United Stztes v. Goldfarb, 328 F. 23 280

(6th Cir.) cert. dsnied 277 U.S5. 276 (1364).

Because the privilege is to be narrowly applied, it follows

that the party s2eking to withhold evi
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privilege "has the burden of establishiing the existence of the

privilege.” 8 Wright & Miller, Federal Practice anc Procadure,

§2016 at 126 (1970); United States v. Jcohnson, 465 F. 28 793
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(5th Cir. 1272); Roneyw R i - - gy Alvera®: Co., 5C F.8.D

1i7 (M4.D. Pa. 1970). 1In order to sustain its burden of proof,
the party claiming the privilege must "show sufficient facts as

docunment witihin the narrow

£

to bring the identifiedé and descr

[

confines of the privilege." International Paper Co. v. Fireboard

Corporationa, 63 F.R.D. 88, 94 (M.D. Pa. 1974). It is apparent

in the present situation that if the Applicants did not claim
the privilege, or if they specifically waived it, they could

not have met their burden of establishing factually that the
documents were within the privilece. The Department requests

the Master to so hold with respect to the documents in Categories

2 and 4.



L8 ¢

W .

The %epartment of Justaice has arsy ohalivend tuose docunenis
|
which the Master held t5 come within the "work srodust” cxclusioa;
although no claim of "work product" hed Desn male with Zespect

thersto (Categorvy 3}, and those docuuments as to which th- "work

product” privilege had been waived (Category 5). The "work product”

exclusior is intended +to promot2 full proparstion of a case by
an attorrey, free frem the fear that his thouchts and mental

impressicns will later be discovered by his cpponents. [Hickman

v. Tavlor, 329 U.S. 495 (1947). As with the attorney-client
privilege, a party claiming prctection under the "work preduct”

exclusion has the buzden of preoving that documents claimed as

protectad fall within the exclusion. Ilicileice v. Qil Carrxiers Jcint
Venture, 23 f.R.D. 15 (E.D. Pa. 1958); Hazell v. Pennsvivania K.

to claim the exclusion, it is difficult to believe that they have
Further, the fear that mentzl impressions would be revealed, an

where Applicants felt no need to make a claim of exclusion.
Under these principles the !Master should hold that the
\ l
documents in Categories 3 and 5 are not validly to be deemed
}
privileged.
III
|
Finally, the Department of Justice has challenged £findings

of privilege for those documents, claimed as protected under

the attorney-client privilege, where neither the author nor the
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recipient 1s an atcte.aey (Categery 6). It is . essential .

alement ¢ the privilege that only cemmunicaticns bastween an

attornay and a client are privileged. United Statss 7. United

SHoe Machinery Corz., 89 F. Supp. 357, 358-355. (D. Mass. 1333;.

Documents which on their face are not privileged do nct .eccue
so when transmitted to an attorney, even if for the purpose oI

seeking legal advice. Colton v. United States 306 F. 24 532

(24 Cir. 1962); Bouscher v. United States, 23lo F. 24 451 [8th

Cir. 1963); Falsonc v. United States, 205 F. 2d 734 (S¢h Cir.
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1953). As “he Seccnd Circuit noted in Bouscher v. Cn

316 P. 24 at 639, "any other rule would permit a person to pre-
vent disclusure of any of his papers by the simple expedient of
keeping them in the pessessicon of his a torney." This rule was

applied to a corporaticn in Radiant Burners, Inc. V. Amarican

Gas Association, 3290 F. 28 314, 324 (7th Cir. 1963):
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Certainly the privil
sble to allcw a corporati
and decuments into the na
custodial purposes and ta
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Thus, those documents neither written by nor addressec <o

an attorney cannot be privileged, regardless whether they may

eventually have found their way into an attorney's £file

w
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As noted in the List of Challenges, the Department of
Justice joins in the challenge to those documents challenged by
the City of Cleveland in Category 2, Part A of their List of
Challenged Documents for the reasons given by the City of

Cleveland.
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In conclusion, the Department urges appli. .tion ¢ the
principles set forth zbove and in the Reply Memorandum of the
Department of Justice on Applicants' Claims of Privilege cto the
proceeding concerning the Master's granting cf claims cf priv-

ilege.
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UNITED STATES

CF AMERICA

MNUCLEAR REGULATORY CUMMISSLONM

BITORE THE ATOMIC SAFETY AND LICENIZHC SOARD
In the Matter )
)
)
The Toledn Edison Company )
The Cleveland Electric Illuminating )
Cempany )
(Davis-—-Basse MNuclear Power Station) ) Docket MNo. $0-3452
)
The Cleveland Electric Illuminating ) Docket Nos. 502495
Company, et al. ) and 50=d441c
(Perry Plant, Units 1 and 2) ) R
CERTIFICATE QF SERVICS
I 'hereby certify that copies of MEMORANDUM OF POINTS AID
AUTHORITIES OF DEZARTIMENT OF JUSTICE WITH REGARD TC TiR
DECISICN OF THE SPECIAL MASTER have been served upon all
of the partie 1listed on the attachment hereto by daposzit in
the United States mail, first class, airmail or by hand
delivery, this 27th day of June 1373,
P 4
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~JANET R. URBAN
Attorney. anctitrust Division
Department of Justice
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