Mr, Henry S. Fox
39 Liberty Street
Newburyport, Massachusetts 01950

Dear Mr. Fox:

Your letter of October 21, 198° to Mr., Zech regarding the consideration of the
financial status of Public Service Company of New Hampshire (PSNH) when
judging PSNH's ability to safely operate Seabrook has been referred to me for
response,

The section of the Newburyport, Massachusetts October 20, 1989 The Daily News,
which you enclosed with your letter had an article on the decision by the
Nuclear Regulatory Commission (NRC) on the financial qualification issue.

The article quoted only part of a sentence (which you had underlined) from
page 21 of the Commission's Decision. | have enclosed a copy of that document
which puts the matter on financial considerations into accurate perspective.
As discussed in pages 19-21 of their Decisfon, the Commission finds that the
financial uncertainties involving PSNH do not jead to a nuclear safety problem.
Existing safety requirements, coupled with extensive staff monitoring of PSNH,
provide assurance that any nuclear safety issues will be promptly addressed.
Other financial protections, such as property insurance, will be in place
before a full power licerse is issued. As you can see from the Commission's
Decision, the Commission has carefully considered the issue of financial
qualification,

With regard to the Seabrook facility, as well as other nuclear facilities, the
NRC, in carrying out its responsibility to ultimately decide Ticensing a
nuc]ear facility, will use the best information available with a full awareness
of our responsibility. We take this responsibility very seriously. The
Seabrook plant will not commence operation unless and until we are fully
satisfied that safe operation can be performed and that there is reasonable
assurance the public health and safety is protected.

Sincerely,
/s/
Richard H., Wessman, Director
Project Directorate [-3
Division of Reactor Projects 1/11
Office of Nuclear Reactor Regulation

Enclosure:
As stated
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Mr. Henry S. Fox
39 Liberty Street
Newburyport, Massachusetts 01950

Dear Mr. Fox:

Your letter of October 2!, 1989 to Mr. Zech regarding the consideration of the
financial status of Public Service Company of New Hampshire (PSNH) when
Judging PSNH's ability to safely operate Seabrook has been referred to me for
response.

The section of the Newburyport, Massachusetts October 20, 1989 The Daily News,
which you enclosed with your letter, had an article on the deciSion by ‘He
Nuclear Regulatory Commission (NRC) on the financial qualification issue.

The article quoted only part of a sentence (which you had underlined) from
page 21 of the Commission's Decision, I have enclosed a copy of that document
which puts the matter on financial considerations into accurate perspective,
As discussed in pages 19-21 of their Decision, the Commission finds that the
financial uncertainties involving PSNH do not lead to a nuclear safety problem,
Existing safety requirements, coupled with extensive staff monitoring of PSNH,
provide assurance that any nuclear safety issues will be promptly addressed.
Other financial protections, such as property insurance, will be in place
before a full power license is issued. As you can see from the Commission's
Decision, the Commission has carefully considered the issue of financial
qualification,

With regard to the Seabrook facility, as well as other nuclear tacilities, the
NRC, in carrying out its responsibility to ultimately decide licensing a
nuclear facility, will use the best information available with a full awareness
of our responsibility. We take this responsibility very seriously. The
Seabrook plant will not commence operation unless and until we are fully
setisfied that safe operation can be performrd and that there is reasonable
assurance the public health and safety is protected.

Sincerely,

f#.mjwm

Richard H, Wessman, Director
Project Directorate [-3

Division of Reactor Projects 1/11
Office of Nuclear Reactor Regulation

Enclosure:
As stated
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MEMCRANDUM AND ORDER

CLI-89-20
For a second time in this operating license procoedingl, we are
called upon to decide with respect to financial qualification whether
there are special circumstances that warrant the exceptional action of a
waiver of the Commission's rules.z On both occasions, we were asked to
waive those rules which, in sum, effectively find that public utilities

are financially cualified because they are assured a source of funds for

1A group of New Englana owners, e by Public Service Company of
New Hampshire (jointly "Applicants"), seeks a 1icense to cperate Seabrook
Station, a nuclear power facility located in New Hampshire,

2Two requests for waiver or exception from the rules were presented
by Applicants in this proceeaing., The first, to reduce the size of the
EPZ was rejected by the Licensing Board, Public Service
Company of New Hampshire, (Seabrook Staticn Units 1 ang 2), LBP-B7.12, 25
NPT 52* [1GB7); the second, to seek an exemption from the requirement for
2n onsite emergency exercise within one year of the issuance of a full
power license, was decided by us ang similarly rejected. Public Service

C°”E°"¥ of New Hampshire, (Seabrook Station Units 1 and 2), -89-19,
vep: « Adgy a2 .
FIMos s Dt



safe operation, The first waiver wes sought in order to embark on a

financial gqualification review with respect to the Applicants' financial
ability to cperate their Seabrook nuciear facility at low power. We
founa that there were special circumstances which undercut the rationale
supporting an sssumption of financial qualificetion for public utilities,
but once we had established certain decommissionino requirements for low
power operation, ro significant safety problem remsined that“wouid
Justify such an undertaking, Public Service Company of New Ha;psh1re.
(Seabrook Station ''nits 1 and 2), CLI-88-10, 28 NRC 573 (1988), Today,

we find, as we will amplify below, that the circumstances do not undercut
the assurance of the availability from governmental rate-setters of a
source of funds adequate for safe operation pursuant to a ful) power
1icense.3 Nor have we been shown any other significant 1ink between
Applicants' financial situation and a safety problem, Accordingly, we co
not grant the waiver sought,
1. Background

A. The Framework Established by CLI-88-10

Less than a year ago in this docket, we construed and applied the
Commission's waiver rule, 10 C.F.R. & 2.758.4 We applied a three-part
test for certification of a waiver petition to the Commission. Two parts
followed from the explicit terms of the rule:

(1) The waiver petitioner must have presented "special

circumstances” in the sense that the petitioner has properly pleaded

3see 28 NRC at 597.

“See 28 NRC at 596,
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one or more tacts, not common to a large class of applicants or
facilities, that were not considered either explicitly or by
necessary implication in the rulemeking proceeding leading to the
rule scught to be waived;
(2) those specie] circumstances must be such as to undercut the
rationale for the rule sought to be waived,
¢8 NRC at 597,
The third prong of the test was impiicit in long-st.nding-Couansion
Taw, that 2 rule waiver would be granted only in unusual and compelling

circumstances, Public Service Company of New Hampshire, (Seabrook

Station, Units 1 and 2), CLI-89-03, 29 NRC 234, 239 (1989), and
explicitly served notice that the Commission would not exercise its
discretion to waive a rule for less than significant safety reasons:
(3) from the petition and other 21lowed papers it should be evident
that 2 waiver is necessary to eddress, on the merits, a significant
safety problem related to the rule sought to be waived,
28 NRC at 597,
Applying that test, the Commission found that the bankruptcy of
Public Service Company of New Hampshire (PSNH) and the applicability of

New Hampshire anti-CWIP statutes5 were "special circumstances". In

SAnti-CNIP statutes prohibit the rate authority from suthorizing increased

rates based on the costs of construction work in progress. Only when the
plent begins cormercial operation or delivering power to the public, may
any of those costs be passed on to the public in the form of increasec
rates. We need not determine whether New Hampshire's anti-CWIP
prohibition will terminate when the Seabrook facility furnishes net
generation to the grid or at some later point. In the normal course of

(Footnote Contiruea)



pdaition, the Commission assumed without ceciding that delay ene

cessation of project payments by some of the minority awners cusl fieo
unger the first part of the test ss ¢ “special circumst, /"

The Commissior rext founo that bankruptcy and anti-CwWl1P in
comMnaHon6 undercut the rationale of the ryle. This was to because
vnoer anti-CWIP "the utility cannot, strictly speaking, recover any
portion of . costs of ow-power testing” so long as 1t was not Ticensed
to and did not produce commercial power. The Commission, on t%o strength
of its recognition in its rulemaking that regulatory celays and phase-ins
by the retemaker ¢id not undercut the rationale of the ru1e.. seid that
the anti-CWIP provisions, standing alone, might not be c~ftica) for most
utilities, but that those provisions in combination with PSNM's
bankruptcy did undercut the rationale of the r e becsuse the bankruptcy
signelled that the anti-CWIP provis ions' bar of & source of funding had
been critical to PSNH,

(Footnote Continued)

events it would come relatively soon after commencing operations under »
full power 1icense. For the most recent 10 facilities to be cranted @
full power operating license the dversge time to achieve full commercial
operation was four months from the date of license issuance. See

‘L {censed Ooorat1ng Fesctors, Status Summary Report Dats as of 6-30-89",
NURER 0020, vol. 13, No. 7, im (1989), In some cases s low power
1icerse had not been granted In agvance, and thus the time was lengthened
by inclusion ef the duration of Yow power testing and time that was
necessary to accompliish any remecdial work,

680causc 1t was not pivotal to the decision, *the Commission sssumed
without ceciding that the minority owners' celay or cessation of project
peyments also undercut the purpose of the rule for low power when in
combination with bankruptcy and anti-CWIP. 28 NRC 8t 599,

728 NRC ot 598, n.25, citing 49 Fea. Reg. 8t 25,749 (1984



The Commission then looked to the underiying safety purpose of the

requirement to conduct & financial quelificutions review from which the
rule sought to be wa‘ved provided an exception for public utilities, The
Commission concluded that the sole resson was to “provide some sdded
*ssurance that a licensee would not, beceuse of financia) aifficulties,
be under pressure to take some safety shortcuts," 28 NRC ot 600.a

With this framework, we briefly set forth the saministrative history
of the petition for waiver certified to us by the Atomic Sofet; and

Licensing Appeal Board (“Appes) Board"). Public Service Company of

8Tho Commission quoted its 1984 rulemaking:

A financie) disability is not o safety hazard per se because the
licensee can and under the Commission's requlations wouls be obliged
to simply cease operations if necersary funos to operste sately were
not svailable. At most, the Atomic Energy Commission, in drafting
the rule, must have intuitively concluded that a licensee in
fivancially straitened circumstances would be under rore pressure to
commit safety violations or take safety “shortcuts” than cre in 9000
financial shape, Accereingly, the drafters of the rule souoht to
achieve some level of assurance, prior to licemsing, that licensees
would not be forces by financial circumstances to choose between
shutting down or taking shortcuts while the license was in effect.

id. ot 600 citing, 49 Fed. Reg, at 35,749,
The Commission then commented that:

"fwihatever may be the 'egitimacy of this safety purpose for
full-power operation, it stretches resson to suppose that the safety
rationale would have any besring on a limited 1icense for owepower
testing, Shortcuts in safety at fyl) power conceivably could avoid
shutdowns or derating and thereby contribute to greater p'ant
aveilebility and revenue rom power sales, But shortcuts in
low=power testing safety will not lead to generation of more revenue
that would berefit the piant owners."”

.-

. [(Emphasis added.)



New Hampshire, (Seabrook Station Units 1 ang 2), ALAB-920, 29 NPC
) -
(1988),

B. The Massachusetts Attorney Genera!'s Petition fer » Watver

On February 1, 1889 the Massachusetts Attorney General (MassAG),
filed » petition under 10 C.F.R, § 2.768 (the petition) that the rule
exempting utilities from a financial quelification review be waived so
that Applicants would be required to “establish prior to full power
operation, fimancie) qualifications sufficient to cover the co;t of
Seabrook Unit 1's operation for the periog of the Yicense." Petition at
¢. The petition s~gued that the contirued existence of two of the
"special circumstances" found to exist in CL1-88-10--(1) the bankruptcy,
ane (2) delay and cessation in project payments -- was suffizient to
undercut the rationale for the rule, Massachusetts elso asserted that
the Commissfon's reasons in support of its conclusion that there would be
no significant safety problem at low power would not hold at full power.
To the contrary, asserted Massachusetts, there are incentives to take
shortcuts in safety at full power, the amount of money to operate the
plant at full power is significant, and the safety risks at fu)) power

are substantial,

9Less then 2 week before MassAG filed the petitiun certified to us,
‘eacoast Anti-Pollution League (SAPL) moved for aamission of a fimancia)
cutlificetion contention assertedly based on 1ts assumption that the
Conmission had effectively waived the financial cualification exception
by recognizing that its rule wat undercut by full power. The motion was
denied by the Licensing Board. SAPL ¢id not take a separate appeal;
however, SAPL submitted & brief in support of MassAG's appea) of the
Licensing Board's rejection of his petition, It was SAPL's brief that
carried the day ‘or the MassAG before the Appes] Board.



Steff joired Applicents in OpposIng the petition, and on March 8,
1989, the Licensing Board cented <t. P 11¢ Service ¢ ny of
New Hampshire, (Seabrook Station, Units 1 ang ¢), LBP-89-10, 20 NRC 297
(1969). The Licenrsing Boara found that the MassAG hao failed to rebut
the presumption thet the ratesetter would 8)low Seabrook's rate base to
include the costs of safe cperation that were prudently incurred, ld, et
303, In eddition, the Licensing Board found the Affidavit of
E. A. Brown, President and Executive Officer, New Hampshire va;koo
Ofvision of PSNH, to be of particuler importence. . ot 304, The
Massachusetts Attorney Geners) sppesled ang was supported in that sppes!
by SAPL,

C. ALAB-920

After receiving briefs, hearing oral argument and receiving response
to a request for supplementa) briefing, the Appes) Boerd decided the
matter before it on August 21, 1989, The decision concluded that » prims
facie cese for watver had been made.

En route to its ultimate conclusion the Appes) Board hed rejected
the original positfon of the MassAG set forth in his petition and brief,
The rejection specifically included any srgument that bankruptcy stanaing
dlone sufficed as 2 basis for waiver. See ALAB-920, slip op. at 18. The
Appeal Board also found no warrant for speculation respecting ultimate
ownership of Public Service Company of New Hampshire's share and other

uncertainties respecting what regulstory ratesetting authority will



govern Sotbroou.lo Nonetheless, sadressing itself to MassAG's
argument”, incorporatec from SAPL's brief,
the effect of anti-CWIP could be felt

the Appes) Board foung that

for as long s 18 months inte

operstions at full power and thus that the same combiration that the

Commission found to have undercut the

present at ful) power,

rule &t low power a1s0 would he

The Appes! Board then considered whether there

wes & significant safety ouvestion eng decided that “under the

Commission's amalysis [in CL]-B8-

10) operation above five-percent, unlike

low=power testing, potentially oives rise to ‘stgnificant safety

problem' warranting waiver of the 1984 ryle, " + ALAB-520, s11p op. &t

25.

The Appea) Boarc provided an saditions) reason for referring this

metter to the Commission, That reason springs from the Appes) Board's

concern that uncer the UCS case'® Ahy review by the Staff of financia’

qualification requires a ryle waiver, and from the Commission s

conclusion, shared by the Appeal Board, that the utility's bankruptey

‘clearly sionals that something very unusual and serfous has occurred. "

1Crpe

construction, operation and maintenance
thus, under our regulations, that a tranm
without Commission approval,

Hope
failure %o

Ticersees to notif

12
1984), Cert

Aopea) Boarc noted that the license recites "that Pyblic
Service 'has exclusive responsibility and control over the physical

Appeal Board claimed additiona) support from the Commission's

of the [Seabrook] facility'" and
sfer rould not be effected

ALAB-920, s11p op, at 17, n.30.

exempt public utilities from its 1987 rule requiring a1

nom

reansas

Union of Concerned Scientists v, NRC ,

Ower

y the agency upon the filing of bankruptcy petitions,

736 F,2d 1437 (D.C, Cir,
Light Co, v, UCS, 469 U,S,

1132 (1

L_ceniegd su

"seconcary



ALAB-520, s11p op. ot 29, In toese circumstances the Appeal Boare
believed the matter should be referres to the Commission for cecision.

D. Positions of the Parties

On receipt of the Appea! Board's certificetion of the petition, the
Commission promptly estab'isheg en opportunity for the parties who
obposed the waiver to sddress the Appes! Board's finding ang for o
response to those papers by the MassAG ang any other party wishing to
respond. “Applicents' Response to the Commission's Order of Aégust 22,
1989" (Applicants Response) was filed on Sept. 7, 1989, as was the "NRC
Steff's Opposition to Waiver of Financia) Qualifications Regulations
Applicable to Full Power Operstion of Seabrook" [Staff Response),
Responses were filed by the MassAG (MassAG's Response) ang by SAPL (SAPL
Resporse) on Sept. 26, 1989, SAPL also Frovided supplementa) ‘nformation
'n & cover letter which the Conmission has considered.

1. Position of the App)icants

Applicants argue that the Commission's holding 11 CLI1-88-10 is not
trensferable, as the Appeal Boars would have 4%, o the circumstances
surrounding full power )icensing because in CL1-8BB-10 the Commission was
presented with the possibility that after )ow power operations there
would not be the grant of » ful) power license. In addition, they argue
that the Appea) Board erred in considering reguletory delay following
erti-CWIP as significantly different from the regulstory delays found by
the Commission not to affect recovery of operating expenses.

In sceftion, Applicants criticize the Fppeal Boarc for speculation
thet the regulatory delsy wil) be sufficient to cause a problem and for

not agdressing, in 1ts consideration of safety significance, the




cicensing Coarc's relience on the sfficavit of the Presidert of New
Hampshire Ysnkee,

2.  Position of the NRC Staff
Staff asserts that the Appes) Board improperly overreached to
cetermine that » prims facie case for watver had been mace. Staff's next
major point ‘s that the Appes) Board wrongly conciuded that the CLJ-88-10
tests for waiver had been met for the relevent period of the full power

license, Staff understancs the relevant time to be that period befor
power level 1s reached that would Justify inclusion of costs in the rate
base regarcless of when higher rates dre n fact permitted,

Finally, the Staf¢ maintaing thet the Appea) Board erred in finding

Staff's actions improper under the UCS coase. In Staff's view, 1t may

gether information on fimancia) quelification 1n order to acvise the

Commission on whether & waiver is necessary,
3. Position of the MassAG and SAPL13
MassAG argues first that PSNK's bankruptcy meets the Commission's
three part test: (1) Bankruptey 1s & specie! circumstance, (2) the
operation of the anti-CWIP 1nu:‘ Ind the effect of the bankruptcy on the
extent anc timing of any rate recovery of the construction and operation
Costs undercut the assumption on which the ryle i besed, and (3) safety

sigmficence 1s present because "InJo more powerfyl example [than

13&0 trest the positions of MassAG and SAPL under one heading since
each has specifically adopted the arguments of the other,

N

“MussAG 8150 sroues as & separate point that the Appeal Boara was
correct in finging that the celay in cost recovery due to anti-CWIP does
not disappear on the grant of a fyl) power licerse, and notes that the
Appeal Boara found that some delay was a virtys) certainty,




bankruptey’ of a Company encountering severe pressures to cut corners can

be imagired." Resporte of MassAG at 2. See 8150 SAPL Response at 2.5,
MassAG next argues that recovery cof the construction and opersting
costs of Sesbrook will occur outside of the rormal retemeking process sng
will oe significantly ang materially celayed. He asserts thet the
“bankruptcy has triggerec an entirely different rate setting process"
from thet contemplated by the Commission, MassAG Response ot 7.
See 1150 SAPL Response at 5.12, arguing that ant{«CWIP wil) ro;mln ir.
force unti) the plent is "used and useful," not merely providing ret
power to the grid. SAPL's response 20ditionelly emphesizes that
financial quelification review is needed in 11ght of the defaults of

certain other Seabrovk owners, See SAPL Pesponse st 12-14.

1. DECISION

The Commissfon has reviewee the record on the waiver petition before
the Licensing Boarc and the Appes) Board and has particularly considered
the Appeal Boarc's certification (ALAB-920) and the papers of the
parties. One funcamenta] issue--the effect of the delay in 3 rate
fncrease beyond full power licensure-- gaverns our result, end thus we
turn t0 1t directly, Thereafter, we sodress the remaining matters

requiring our attention,

11



B. wWhether Delsy of & Rate Increase Ungercuts the Rule

The Appes! Bears correctly recognized that bankruptcy, rot c\omls

but 1n combinstion with the anti=CWIP Taw, was the basis for cur holding
st Jow power that special circumstances had heen shown which ungercut the
basis of our reguletion exemptirg public utilities from any requirement
to demonstrate firancial quelificatior. Bankruptcy remaing & factor in
full power 11con31091°. but the critical dispute centers on whether the
potentia) for delay 1n receiving the increase to cover the costs of sefe
operation 15 @ speciel circumstance thet undercuts the basis of the
Commission's exemption for public utilities.

One side would have 1t that the following circumstances obtain: (1)
the Commission had not considerec ant{-CWIP in its rulemeking; (2) the
gelay in receiving the costs of construction was due to anti-CWIP; (3)
the enti-CWiP- ausec celsy in receiving & rate increase on constryction
costs makes criticel am immediaste rate increese tO COver opera‘ion COSts;
ang (4) such 8 rafce is prohibited by anti-CWIP yntil the plant is “used

and useful", Therefore, the aroument concludes, anti-CWIP remains 2

15TM: {¢ not to sdy that bankruptcy stanaing slone could never
undercut the purpuse of the rule. We do not here speculate on what
circumstances could elicit such 8 fingirg, but simply note that the
circumstances of this Chapter 11 reorganization do not, insofar 25 we are
aware, undercut either the presumption thet an adecuste source of funds
for safe operation will be allowed by the ratesetter or thet the
applicants will be sble to use those funas for operations.

161t fs less clesr that defaults will remain after the grant of ¢
full power icense in that full power operations can be expected to
provide & source of revenue. Moreover, the sums defaulted by defavliting
owners co not appear tignificant and appear to have veen made up by other
coowners 3s neeced. In any event, our analysis does not depenc on this

factor,




special circumstance relevert to ful) power which, together with
bankruptcy, continrues to undercut the sssumption of the rule that »
source of funds for safe operation will be aveileble.

Applicants argue the other “6‘,, that enti-CWIP by fts terms is not
8 factor that diminishes the assurss ¢ that retemekers will allow
sufficient rotes to produce sdecuste funds for sefe operation at fy))
power, on which the Commission relies when it promulgated the ryle
excepting public utilfty operating Vicense spplicents from v1n;nc1|1
qualificetion recuirements,

We believe the Appiicants’ srgument better reflects our intent, It
was not simply @ delay 1n recovering costs from ow power unttl fyl)
power that dictated our result in CL1-88-]0. Rather, because significant
hurdles lay between the Applicants an¢ & ful) power license, the
possibility that such & license would not fssue following low power was
8t the heart of the matter. The ant{-CWIP law, in the
no~full-power-license circumstance that the Commission hypothesized in
CLI-88-10, would operate to that recovery of construction costs and costs
of Tow power operation could never be allowed. Indeed, this conelusion
infused the Commission's entire consideration of the issues presented in

(L1-88-10 and led to & requirement for assurance 1in the sum of $72.1

]

‘7Tho Staff asserts that anti-Cw!P has force only until & power
Tevel 1s reached that satisfies the requirement that power 15 being
supplied to the public. For that interim term, staff sroues that power
levels would be so low that the same holdings that applied &t low power
would be applicable for the came reasons. Beyond that point, the Staff
says that any deley is t00 speculative to warrant consideration. We
agree that delays sre speculative but, &8s ciscussed in the following
text, our cecision here s based on the ground that the Cormission
considered such delays in its rulemaking,

13




million for cecommissioning after low power 1f that became necessary, We

tre satisfiea that had Applicents then held & full power "icense, the
enti-CWIP Taw would rot have been » factor, much less have playec such »
critical role, as is arguec by petitioners here, when Applicants
undertook low power testimg, Nothing in the ant{-CWIP Yaw, &5 we
understang 1t, prohibits including Seabrook's operating costs in the rate
bese when the plant is operating to serve the public, as it y111 be fully
suthorized to do 1f 1t receives fts ful) power )icense, ' ® i

While & celay 1s possible, and some minims) delay 1s probabdly
11kely, such a celey is of the king that the Commission recognized in its
rulemeking and sccepted as & circumstance that would not undercut the
rule. No party has shown that the potentia) delay in New Hampshire for a
rate relief to cover operating expenses is exceptional ane outside the
range of regulatory delay acknowledoed by the Commission,

Further, the Commission has not been ¢hown gny other factor that
would meke it unreaconable for us to continuve to rely on the presumption
of reasonable assurance of adequate funding for public utilities., 143
noted :bove, commercial opera2tions that would trigger rate relief u's
ressonably to be expected within & few months from the grant of a ful!
power license. In addition, materizls provided by MassAG appear to
fndicate that PSNH has access to adequate reverues and cash on hand to

cover its share of Sesbrook's opersting coste curing the period in which

laAlthou;h we place ro reliance on it, we find that MassAG's failure
originally tc make the ant{-CWIP argument at full power ang reluctance to
espouse 1t when suggested, is at least an ingication that he too found it
¢ bad fit,

14



1t has not yet reached commercia) pr000ction.:’ Moreover, the orant of »
full power Vicense, without more, by reducing the possibility of
cancellation and making eventus! Fecovery of prudently frcurred costs
I1kely may te expected to significently enhance the ability of the
company to reise cash in the credit merkets. Cf. Coalition for the
Environment v. NRC, 795 F.2d 168, 178 (D.C. Cir. 1986). Thus the

Commission fings that the grent of » full power license can, s presumed
in the generic exemption for sub)ic utilities, reasonsb)y ossuft that
Applicants will be able to bridge the g8p of any ressonebly expectable
regulatory delay and will be assured recovery of the costs of safe
operation.zo Becouse the rule serves its purpose under these

circumstances, no waiver is warrantec, and none will be granteqd,

Y9pSNH's 10-0 f111ng with the SEC indicates that PENH Vikely coes
Neve adequate revenues to cover 1ts 36% share of Seabrook operations,
particulerly in the few months between fssuance of the full-power
operating license and rate recovery allowed by the New Mampshire PUC., !n
any event, the filing does not support Intervenors ' position that there
is clearly such & lack of funds as to raise ¢ significant safety problem,
The filing shows that PSNH generatec cperating income (i.e.. operating
revenues after expenses othe* than irterest ang taxes) of $17.8 million
for the three month period ending Jume 30, 1989 (compared with $£21.9
million for 1988). For the six-month periogs end1ng on June 30, 1989 ang
1988, the respective amounts are $46.2 million and $58.4 mill4on,
Additionally, cash flow for the six months ending on June 30, 1989 and
1988 was $60.3 million ang $122.4 m1lion, respectively, “Cash and cash
equivalents on hand", which are good indicators of the cegree of
short-term or medium- term solvency, was $91.7 million as of June 30,
1989, See PSNM's f11ling of SEC Form 10-0 for Quarterly Period Ended June
30, 1889, provided as Exhibit B to Response of MassAG,

ZOlesAG tells us that reorganization plans sre under consizeration
in bankruptcy court and are a1} expressly contingent on the consummation
of rate agreements, The 2oreements provide for temporary increases that
g0 not provide revenues to the utility unti) after fina) court approval
of the reorganization plan and recessary accuisitions are complete.

(Footnote Continued)
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B. Ingication of » Stgnificant Safety Problem

Given our cetermination sbove, we need not reach a discussion of
whether & sefety-sionificant problem would be shown were the rationsle of
the rule undercut. However, we believe 1t 15 usefu) to sddress the 1ssue
in 1ight of the misunderstanding by the Appes] Board, MassAG, and SAPL ,
cf the Comnission's discussion of 1ts finding that there was ro
stgnificont safety prodlem at low power. Even were the Commission to
tgree with the Appea! Boara, and we do not, that MassAG hao m;éo his cese
thet specia) circumstances were present thet urcercut the rationsle of
the rule, we cisagree that the pleadings of these parties irdicate in
terms of CLI-88+10 that » watfver 1s v, ., necessary to sddress ... @
significant safety problem related to the rule souzht to be waived." 28
NRC ot 597, In CL1-88-10, the Commissirn said:

(Footrote Continued)

MassAG Response at 7. MassAG thus concludes that if "icensure were to
occur prior to the completion of the bankruptcy & potentially very
1on?thy time period would exist in which a bankrupt ut1lity would have »
full-power operating )icerse with no or virtually ro rate recovery of the
costs of construction and operation of Seabrook. " MassAG's Response at
8. We think that MassAG's premise does not necessarily support such @
conclusion, It appesrs to us that there are other more obvious
explanations for an agreement rot to permit revenues to an acouiring
utility that has rot received &) hecessary approvals to fts acauisition
than to exhibit an intent not T0 grant legally required rate incresses to
the current utility licersees.

In this regard, it 1 also far from obvious to us that an injunction
200inst & rate commission from a proceeding sgainst a utility need also
be read, as SAPL reads 1t, to bar a successfy sppiication for a rate
ircrease neeced for safe operstion of 2 nruclear fecility., Ang, were it
to be so0 resd, it would, in sppropriate circumstances, be subject to
slteration by the court that issued 1t.
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Whatever may be the Tegitimacy of this safety purpose {ZXZ
for full-power operation, 1t stretches reason to suppose
that the safety rationale would have any beering on
Timited 1icense for low-power tostin?. Shortcuts in

d 2

safety ot full power conceivably cou void shutoowns or
dcrotwng and thereby contr35u%o L0 grester plant
avatlability ang revenve from ?ouor sales., But shortcuts
in Tow-power testing safety will not leso to generation of
more revenue that would benefit the plant owners.
Low-power testino does not yenerate revenue from power

sales. The only purpose of Tow=power testing 1s to
further ensuie plant sefety ... There is every incentive

to do the fob well and no retional incentive to cut
corners. [emphasis of '%FT;%-%E£3?737§:§?-%thQf emphases
are sddec’,

28 NRC at 600,

Contrary to the apparent or professeq uncerstarding of the
Xntorvenorszz. and the spparent rerding that led to the constraint felt
by the Appee] Board to certify the instant petition to us, CL!-88-10 can
rot fairly be read that the Commission found that where exceptiona)
circumstances at full power undercut the rationale of the exception for
public utilities, there is necessarily a significant safety prodblem., In
the quoted material ang followine text, the Commission contrasted the
circumstances of full power with lcw power testing operations where it
$81d there was no conceivable incertive for cost-cutting., And, in many

cther ways, the Commission made clear that in its view there could be no

ZI’he only safety purpose of the rule discerned by the Commission
was the intuitive judoment that some 2oditional assurance could result
from avoiding a situation where a 1ack of funge could cause pressure to
cut corners. 28 NRC st €00, Nonetheless, the Commission retained itg
préircipal reliance on other reculatory means to sssure the public health
ind safety,

‘ZSAPL would have us believe that it read our language in comparing

Tow power with full power 35 o strong &s to have corstituted & waiver
of the rule at full power. We reject that reading,
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significant safety prodblem at low power thet required attention in the

circumstances that preveiled. What vas Inconceivable at low power was
merely stated to be conceivable at ful) power, Byt the stancard for
showing & sfgnificant safety problem has never been “"what s
conceivable". Thus the Commission ¢id not intend t0 and did not resolve
the question for full power. The Commission made no determination on &
matter not before 1t and left for a later day, if hecessary, to decide fin
the circumstances then before it whether a significant satety ;roblom was
presented by any certified petition 7or waiver on which it was ruling,

Also, there can be no doudbt that the Commission intencea that the
ingication of 2 significant safety problem be something more than simply
showing that exceptional circumstances ungercut 3 ryle with some basis in
tifety, Since the vast majority of Commission rules have some basis in
safety, if that was al) the Commission meant it would have beer
superfluous for the Tommission to announce to its Boards that it did not
want 3 rule watver certified absent the indication of a significant
safety problem, The Commission used the terminology "significant safety
problem" to note that it intended to recuire something more than 2
theoretical--or conceivable--issue, but insisted on there being a res)
matter that required resolut1on.23

As we stated earlier, even were there to have been 2 showing in the

matier before us that the ratiorale of the rule was undercut, the

23Under Commission precedent and the Commission's rulemaking
pronouncement, predictions that PSNH will rot properly use its source of
funcs may not be acdressed ir financia) qualification hearings were they

(Footnote Continued)
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Commission sees no indication that PSNH's financial uncertainty wil)

overcome the substantial protections that the Commission has in place by
means of all its requirements to prevent the occurrence of a significant

nuclear safety problem, <%

In the event any full power )icense is
granted, the Commission requires 2 greater than usual presence by the
staff throughout power-sscension., This wil) be the case at Seabrook as
well, After normal ful) power operation 1S underway the Commission can
direct greater than usual surveillance, 1f there is any 1ndica;1on that
it would be advisable to do do. kny scrimping on compliance with safety
recuirements will be cealt with promptly and aggressively,

C. The Commission's Role in 2,758 rule waivers

We have concluced, in the part of the process that fs tantamount to
@ review of the certification of the petition, that the petition failed
to make ¢ prima facie case and to indicate a sionificant safety problenm,
Beceuse the arguments of the parties suggest that the Commission's role
in a 10 C.F.R, § 2.758 proceeding is simply to affirm or overrule the

certification of the referring board, we think it is important also to

(Footnote Continued)

initieted. Financial oualification review is satisfieg if there s an
2dequate source of fundiny., 49 Fed, Reg. st 35749, How funds are spent
s a management integrity issue.

‘4uc cannot now know whether a case could realistically be
hypothesized where we would disturb the financial qualification rule
exception for public utilities. Perhaps public utilities’ status makes
them less 1ikely to succumb to a temptation to cut corners to save money
because the prospect of cavings is not 2 realistic one. When funds
expenced for safe cperation are recoverable and when 2 rate of profit is
3llcweble on the investment portion, any incentive to cut corners could
be highly speculative. I[n any event, we reed not decide this cereric
matter at this time.
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aiscuss briefly the Commission's role, even though the Commission does

not here reach the policy decisicn that is contemplated under its
regulation at section 2.758 in that it has found that Intervenors did not
make a prima facie case,

Under § 2.758 the boards are not permitted to make & rule waiver
cecision, but a board must simply certify a rule waiver petition to the
Commission after finaing that the petitioner has met extremely high
stancards--compel1ing circumstances in which the rationale of-; rule 1s
ungercut, What the Commission ras protected by this process is the
tbility of the Commssion itself to decice as ¢ matter of policy, once a
prima facie case has been made, when, ang if so, to what extent its
codifiec regulations are to be waived. This i¢ done only after an
informed judgment in the totality of the circumstances, recognizing and
evaluating any relevant circumstance that in the judgment of a majority
of the Commissioners should be taken into cccc:unt.z5 Only the Comnission
has the necessary suthority and perspective to respond to whatever

exigent circums.ances it finds upor review of & waiver reouest.‘6 Indeed

zslt s significant that under § 50.12(a)(2)(vi) the requlations
permit the grant of a rule exemption where "there 1S present anv other
material circumstance not considered when the regulation was Zdopted for
which 1t would be in the public interest to grant an exemption." No less
latitude would be evailable to the Commission under 2.758 when deciding
tc let an exemption stand, i.e. in this case NOT to waive a rule,

26On 3 relatec roint, we agree with the fppeal Boara that the staff
may not make financial cualification determinations relative to licensing
without 3 rule waiver. On the other hanc the staff is surely correct
that 1t may make threshold inouiry sufficient to decicde whether to seek 3
rule waiver. Any such threshold inquiry will be conducted outside the
adjudicatory portion of an ongoing operating license proceecirg, Staff
inquiries without more cannot be sufficient to waive the rule contrary to
the Commission's carefully corstructed Section 2,788 requiation,




there 1s prececdert in this proceeding for the Commission to take special
steps, short of rule waiver, to deal with potentielly significant safety
1ssues.  Specifically, we reter to the decommissioning requirement
imposed &t low power. Typically, parties sheuld expect that where
appropriste the Commission will attempt to find practical solutions to
alleged safety issues associated with petitions to waive its rules.

The Commission expects here that the Staff shall apply the necessary
resources to monitor Seadbreok's compliance with safety rtgulct;ons. The
Staff shall be particularly sensitive to any signs that cost-cutting is
impingirg on safety., The Commissicn has consistently preferred to place
its reliance on the 111ty of its inspectors to discern the indicia of
corner-cutting that could lead to a lack of safety rather than on its
ability to make financial precictions. See €.9., 49 Fed. Reg. 13044,
13046 (1984). In agdition, other financial protections will be in place
before a full power license is granted as a result of our requirement
that Applicants be in compliance with property insurance and
cecommissioning plan requirements relevant to full power before such 2
license 1s fssued.

In consideration of the foregoing, we fina that no firancial matter

need be expected to disturb a finding of reasonable issurance that



Seabrook's operations will be consistent with public health ang safety if
"t 1s allowed to operate at full power,

It 1s so ORDERED.

For the Cownnssion27
. A
i )
(o x_

Secretary of the Commission
” ” Y 3
Dated at Rockville, Maryland

D vu,..."

é,p‘

s
thisf? day of October, 1089

27Conn1ssioner Kogers was unavailable to participate in the formal
vote on this orcer; 1f he had been precent he would have appreved it.
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