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NRC STAFF'S RESPONSE TO APPLICANIS' <

'
MOTION TO STRIKE NOTICES OF APPEAL

The NRC Staff opptses " Applicants Motion to Strike Notices of Appeal",

dated October 26,1989 (" Motion").1/ In that Motion. Applicants seek to I

[strike as premature the notices of appeal filed by the Massachusetts

fAttorney General and the Seacoast Anti-Pollution League from LBP-89-28. The

!Licensing Board there rejected proffered contentions on the natural
;

circulation test which was conducted during the low power testing of the

Seabrook facility. The NRC Staff opposes the Motion to Strike for the same '

reasons as are set forth at 3-6 of the "NRC Staff's Response to

Massachusetts Attorney General's Motion To Expedite Appeal and Appeal Board ;

'

Order of Octotar L23),1989," dated October 27,1989. (" Motion"), wherein

the NRC Staff concluded that LBP-89-28 might be considered an order which
| !

'

could be appesled at this time.

!
.-

'

1/ The subject Motion is another unneeded and redundant pleading in this
~

proceeding. The Appesi Board in its order of October 23, 1989,

directed the parties to set out their views on the current
appealability of LBP-89-?A, and no motion was rieeded. See "NRC Staff,

( Opposition To Applicants' Motion For Leave To File a Yeply. . .."
filed October 6, 1989.

n
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The Applicants cite the Appeal Board's Memorandum and Order of August i
I

1, 1989, as well as ALAB-917, 29 NRC 465 (1989), both in the Seabrook

proceeding, as authority for finding that LBP-89-28 is not a decision on a !

discrete portion of the proceeding on which appeal could be had. M Neither

opinion is dispositive. In the Memorandum and Order of August 1,1989, the !
>

.

t.ppeal Board detemined that issues concerning the emergency preparedness j
f

alert notification system was not a discrete issue 'when other issues'

concerning emergency planning were pending. In ALAB-917, 29 NRC at , it f
'

was detemined that an issue concerning how a portion of the returning

commuter population would affect emergency evacuation time estimates was

not a discrete issue when it was related to, if not intertwined with, other i
:

issues concerning the affect of returning connuters on evacuation time !

estimates, in contrast, here no other issues are pending on the natural

circulation test or low power testing which the subject appeal involves, and {
the order affecting contentions involving those tests could be considered to !

presently possess finality for the purposes of appeal. {
As the Staff set out in its Response of October 27, 1989. M o thet

!

Appeal Board inquiry on present appealability of LBP-89-28, the issues
!

.

!

I

2/ The subject " Motion" relies wholly on reasons set out at 2-4 in the' *

~

" Applicants' kesponse to . appeal Board Order of October 23, 1989 and
LMassAG) Motion for Expedited Appeal " filed the same day

.

(" Applicants' Response"). The Applicants' arguments appear in that
response. 2-4, and the Staff here responds to those arguments.

y At 3-6.

,

.- , - . . , , , - , . . _ - . , , _ . - . , . . . . . , , . _ _ . . , . _ _ . . . . _ . . . . - . . . . . , . - . . . . . - - . , _ . , . - - _ . . . , - - .



. . _ .- .~ . . _ _ _ .

|
|

*
|
|

3g

concerning the natural circulation test which was conducted during low power |
" '

t: sting seem to be discrete issues unrelated to other matters pending in

thisproceedingandmightbefoundtobepresentlyappealable.A
;

Re5pectfully submitted. )
i
1,

i.

towin J. eis !'

Deputy Assistant General Counsel '

for Reactor Licensing ;

Dated at Rockville Maryland :
!this 31st day of October 1989
:
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1/ Applicants correctly report that the Massachusetts Attorney General
has announced that he " anticipates" filing additional contentions on
the naturel circulation test. Applicants' Response, at 3 n.7. The
Appeal Board may, thus, wish to defer the consideration of LBP-89-28

'

until it can be detemined whether the matters are to remain a .

'

discrete portion of the proceeding or are to become related to other ?

matters concerning the natural circulation test or low power testing.
,

I t

1 ,

| ,
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jCERTIFICATE OF SERVICE
*

! hereby certify that copies of "NRS STAFF'S RESPONSE TO APPLICANTS' MOTION TO {
STRIKE NOTICES OF . APPEAL" in the above captioned proceedit.g have been served |
on the following by deposit in the United States mail, first class or, as i
indicated by an asterisk, by deposit in the Nuclear Regulatory Comission's |
internal mail system, or as indicated by double asterisk by express mail this !

31st day of October 1989: i

!
Ivan W. Smith, Chainnan (2)* H. J. Flynn, Esq. ;

Administrative Judge Assistant General Counset ;

Atomic Safety and Licensing Board Federal Emergency Management
U.S. Nuclear Pegulatory Comission Agency !
Washington, DC 20555 500 C Street, SW !

Washington, DC 20472 !

Richard F. Cole * !
I

| Administrative Judge Calvin A. Canney
Atomic Safety and Licensing Board City Hall !

'

U.S. Nuclear Regulatory Comission 126 Daniel Street ,

Washington, DC 20555 Portsmouth, NH 03801 |
1

Kenneth A. McCollom ** John Traficonte. Esq.**
Administrative Judge Assistant Attorney General ,

,

1107 West Knapp Street Office of the Attorney General !
'

Stillwater OK 74075 One Ashburton Place, 19th Floor ,

! Boston, MA 02108 ;

Diane Curran Esq.**
Hannon, Curran & Tousley Geoffrey Huntington, Esq.** 1

2001 S Street, NW Assistant Attorney General
Suite 430 Uffice of the Attorney Gerieral i

Washington, DC 20009 25 Capitol Street #

Concord, NH 03301 #

! Philip Ahrens, Esq.
*

,,

Assistant Attorney General i

Office of the Attorney General,

State House Station
Augusta ME 04333
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Robert A. Backus, Esq.** Peter J. Matthews, Mayor
Backus. Heyer & Solomon City Hall

1 116 Lowell Street Newburyport, MA 01950
Manchester, NH 03106

Mrs. Anne t. Goodmen, Chairman
Paul McEachern, Esq.** Board of Selectmen
Shaines & McEachern 13-15 Newmarket Road
25 Maplev 'd Avenue Durham, NH 03824
Portsmo < NH 03801

Hon. Gordon J. Humphrey*_-

Sandra 4 ti., Chairman Unites States Senate:

Board ot selectmen 531 Hart Senate Office Building-

HFD #1, Box 1154 Washington, DC 20510
Kensington, NH 03827

L Barbara J. Saint Andre Esq.
William S. Lord Kopelman & Paige, P.C.

[. Board of Selectmen 77 Franklin Street
Town Hall - Friend Street Boston, MA 02110

R. Scott Hill-Whilton, Esq. Michael Santosuosso, Chairman
Lagoulis, Clark, Hill-Whilton Board of Selectmen

& McGuire South Hampton, NH 03827
79 State Street
Newburyport, MA 01950 Ashod N. Amirian, Esq.

Iown Counsel for Merrimac
Allen Lampert 145 South Main Street
Civil Defense Director F.O. Box 38--

Town ot Brentwood Bradford, MA 01835
"

William Armstrong Richard R. D9novan
Civil Defense Director Federal Regionht Center
Town of Brentwood Federal Emergency Management Agency
20 Franklin 1 r 228th Street, S.W.

|; Exeter, NH 03833 Bothell, Washington 98201-9796
-

Gary W. Holmes, Esq. Robert R. Pierce, Esq.*
Holmer & Ellis Atomic Safety and Licensing
47 W;nnacunnet Road Board Panel
Hampton, NH 03842 U.S. Nuclear Regulatory Commission

__
Washington, D.C. 20555
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ihomas' G. Dignan, Jr. , Esq ** Ms. Suzanne Breiseth 1
'*

Robert K. Gad, III, Esq. Board of Selectmen j
,

'

Ropes &' Gray Town of Hampton Falls
One International Place Drinkwater Road i

'lloston, MA 02110 Hampton Falls, NH 03844*

r
'

J.P. Nadeau .

Atomic Safety and Licensing
L

Board of Selectmen- Board (1)*-
'* 10 Central Street U.S. Nuclear Regulatory Commission

*

Rye, NH 03870 Washington, DC 20bb5,

'

' Judith H. Mizner, Esq. Atomic Safety and Licensing
..

/W State Street Appeal' Panel (6)*
Newburyport,'MA 0195U ' U.S. Nuclear Regulatory Comission

Washington, DC 205bb
Robert Carrigg
Board of Selectmen' Office of the Secretary (2)* ,

lown Office U.S. Nuclear Regulatory Comission .

Atlantic Avenue- Washington, DC 20bbb- ,

1 North Hampton, NH 03862' Attn: pocketing and Service Section
,
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Deputy A istant General Counsel
I for actor Licensing

.

.

|

|

|. !

!

.

'

'

t e

I
,

|

?,
;

L- ~. , . . . , _ _ _ _._ - _ _ . _ _ _ _ _ _ _ . _ . _ _ _ _ . - . - _ _ _ . _ _ _ __ _


