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KERR-McGEE MOT.CN FOR AN ORDER TO j
PROTECT THE BOARD'S JURISDICTION |

The State of Illincis ("State") has submitted an |
application for an amendment of its Agreement with the NRC
that, if approved, would transfer to the State jurisdiction
over byproduct material as defined by section lle(2) of the
Atomic Energy Act. 42 U.S8.C. § 2014(e)(2) (1982). The only
facility in Illinois that would be affected by the transfer is
the West Chicago Rare Earths Facility. The NRC has stated
that it is reviewing the State's application "under an
expedited process;" the NRC anticipates receiving the State's
"final application" in December 198. and the entry into the

new agreement in March 1990.i/

As will be seen, the sole
purpose of the amendment is to enable the State, a party to

this proceeding, to usurp this Board's authority to determine

1/ Letter from Dennis K. Rathbun to J. Dennis Hastert
(Aug. 9, 1989) (Exhibit 1).



the appropriate disposition of the West Chicago wastes.z/
Kerr-McGee Chemical Corporation ("Kerr-McGee") hereby moves
that the Board enter an appropriate order to protect its
jurisdiction unti’ a final decision is achieved in this
proceeding.

We demonstrate first that this Board has authority
to preserve its jurisdiction. Second, we show that such
action is necessary in the instant circumstances. Finally, we
discuss the appropriate form of order.

I. THIS BOARD HAS AUTHORITY TO ISSUE ORDERS
TO PRESERVE ITS JURISDICTION

This Board obtained jurisdiction over the decu.™.ais-
sioning and stabilization of the West Chicago facility when
the notice of hearing was issued. 10 C.F.R. §§ 2.717, 2.104
(1989). It is axiomatic that once an adjudicatory body
obtains jurisdiection, it also obtains the corollary power to
preserve that jurisdiction. It is exactly that power that
this Board should exercise here.

Courts frequently issue orders *o preserve their own

jurisdiction. F.T.C. v. Dean Foods Co., 384 U.S. 597, 604

(1966); Arrow Transp. Co. v. Southern R.R., 372 U.S. 658, 671

n.22 (1963); Zenith Elecs. Corp. v. United States, No. 89-1186

2/ 1f the amendment were approved, the Board would be
confronted with a motion to terminate that is premised on the
withdrawal of NRC jurisdiction. See Kerr-McGee Chemical Corp.
(Kress Creek Decontamination), ALAB-867, 25 NRC 900, 902
(1986).




(Fed. Cir. 1989) (Exhibit 2); United States v. BNS, Inc., 858

F.2d 456, 460-02 (9th Cir., 1988); In re Baldwin-United Corp.,

770 ¥.2d 328, 345 (2d Cir. 1985); American Pub. Gas Ass'n v,

FPC, 543 F.2d 356, 357-58 (D.C. Cir. 1976), cert., dismissed,

429 U.8. 1067 (1977); Rudnicki v. McCormack, 210 F. Supp. 905,

909 (D. Mass. 1962), appeal dismissed, 372 U.S. 226 (1963).3/

The "basic and underlying principle of law" is that "a court
by necessity has the power and authority to issue all writs
and orders to preserve and maintain [its) jurisdic~

SA0R & 4 e ."3/ United States v. Western Pa. Sand & Gravel

Ass'n, 114 F. Supp. 158, 159 (W.D. Pa. 1953).

In situations analogous to that now confronting this
Board, courts have frequently prevented a party from taking
actions that would interfere with the court's jurisdiction.

For example, courts on occasion enjoin parties from bringing

3/ The "Inherent Powers Doctrine" provides courts with the
power tc issue orders "required for the performance of [judi-
cial) duties" and "essential to the administration of
justice." Ix parte Peterson, 253 U.S. 300, 312-14 (1920).
That "dcctrine 1s rooted in the nocion that a federal court,
sitting in equity, possesses all of the common law equity
tools of a Chancery Court (subject, of course, to congres-
sionel limitation) to process litigation to a just and equi-
table conclusion." ITT Community Dev. Corp. v. Barton, 569
F.24 1351, 1359 (5th Cir. 197/8). 1In the federal judicial
system, the All Writs Act, 28 U.S.C. § 1651(a), "provide(s]
statutory confirmation of this authority." Sampson v. Murray,
415 U.S. 61, 73-74 (1974); Scripps-Howard Radio v. FCC, 316
U.8. 4, 9-10 (1942).

4/ The Western Pa. Court further stated that "this doctrine
has been deeply imbedded into a federal jurisprudence, and
through the years has nurtured and fed life-blood to the
federal judicial organism." 114 F. Supp. at 159,
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parallel actions that would threaten to interfere with the

court's jurisdiction., 1In In re Baldwin-United Corp., 770 F.24

328 (2d Cir. 1985), the Second Circuit affirmed a district
court's order barring the appellants (the representatives of
thirty-two states) from bringing parallel actiong in state
court while the court reviewed a proposed settlement in a
consolidated multidistrict class action., The Second Circuit,
in concluding that the injunction was proper, reasoned that:

Given the extensive involvement of the
district court in settlement negotiations
to date and in the management of this
substantial class action, we perceive a
major threat to the federal court's
ability to manage and resolve the actions
against the remaining defendants should
the states be free to harass the defen-
dants through state court actions designed
to influence the defendant's choices in
the federal litigation.

770 F. @ at 338; see also In re Corrugated Container Antitrust

Litiga%ion, 655 ¥.,2d 1332, 1334 (5th Cir. 1¢8l1). 1Indeed, the

Supreme Court in Atlantic Coastline R.R. v. 2rotherhood of

Locomotive Engineers, 398 U.S. 281, 295 (1970), although

vacating an order i.sued by the district court, specifically
noted that an injunction would be appropriate to prevent a
parallel proceeding "from so interfering with a Federal
court's consideration or disposition of a case as to seriously
impair the Federal court's flexibility and authority to decide
that cas~."

Similarly, Courts have enjoined parties from taking
actions that would defeat the court's jurisdiction by altering

the subject matier of the judicial proceeding. For example,



the Ninth Circuit in United States v. BNS, Inc., 858 F.2d 456

(9th Cir., 1988), affirmed an order enjoining the defendant
from consummating a proposed hostile takeover while the
district court was reviewing a consent decree that the
defendant had entered with the Justice Department. The Ninth
Circuit ruled that the district court had the authority to
issue an order to prevent the court's review process from

heing "undermined." 858 F.2d4 at 461. In Zenith Elecs.

Corp. v. United States, No. 89-1186 (Fed. Cir. 1989)

(Exhibit 2), the Federal Circuit affirmed an order issued by
the United States Court of International Trade (“"CIT")
enjoining the Department of Commerce ("Commerce") from making
amendments to the final results of an antidumping duty order
without the authorization of the court. The CIT had held, and
the Federal Circuit agreed, that "basic considerations of
court jurisdiction, judicial authority and judicial economy"

justified the order. Zenith Elecs. Corp. v. United States,

699 F. Supp. 296, 297 (Ct. Int. Trade 1988); see also ..n re

Uranium Antitrust Litigation, 617 F.2d4 1248, 1259~60 (7th Cir.

1980) (order enjoining defendants from transferring assets ou:
of the United States without prior approval of the court);

United States v. Western Pa. Sand & Gravel Ass'n, 114 F. Supp.

158, 159 (W.D. Pa. 1953) (injunction necessary to prevent the



"court's jurisdiction over respondent [from) bel[ing) in
imminent poril").é/
Not surprisingly, NRC tribunals also have the

authority to act to preserve jurisdiction. See Texas Util.

Generating Co., (Comanche Peak Steam Elec. Station, Units 1 and

2), CLI-83-6, 17 NRC 333, 334 (1983) stay of Appeal Board's
decision to protect the Commission's jurisdiction); Texas

Util. Generating Co. (Comanche Peak Steam Elec. Station,

Units 1 and 2), CLI-83-8, 17 NRC 339, 339 (1983) (stay of

Licensing Board order); Duke Power Co. (Amendment to Materials

License SNM-1773), CLI-80-3, 11 NRC 185 (1980) (interim

protective order); Kansas Gas & Elec. Co. (Wolf Creek Nuclear

Generating Station, Unit No. 1), ALAB-307, 3 NRC 17 (1976)
(stay of Licensing Board order). The Commission and the
Boards have supported their authority to issue such orders by
drawing analogy to established federal judicial practice. 1In

the Comanche Peak proceeding, for example, the Commission

noted that analogous First Circuit law supported its authority

to grant a stay to preserve its jurisdiction. 17 NRC at 334.

5/ A court's authority is so extensive that it may i.sue an
Injunction to protect its jurisdiction even before the movant
has filed suit. See FTC v. Dean Foods Co., 384 U.S. 597, 604
(1966) ("“[Dlecisions of this Court 'have recognized a limited
judicial power to preserve the Court's jurisdiction or
maintain the status quo by injunction pending review of an

agency's action . . . .'") (quoting Arrow Transp. Co. v.
Southern R.R., 372 U.S. 658, 671 n.22 (1 )): Board of
Governors v. Transamerica Corp., 184 F.2d 311 (9th Cir.),
cert. denied, 340 U.S. 883 (iSSO): wWest India Fruit & S.S.
Co. v. Seatrain Lines, Inc., 170 F.2d 775 (28 Cir. 1948),
cert. dismissed, 336 U.S5. 908 (1949).




The authority to issue an order to protect juris-
diction need not expressly be provided by statute or regula-
tion. The Board may rely on the traditional authority vested

in adjudicatory fora. See Sheehan v. Purolator Courier Corp.,

676 F.2d 877, 884 & n.1) (2d Cir. 1981); cf. Niagara Mohawk

Power Corp. v. FPC, 379 F.2d 153, 158, 160 (D.C. Cir. 1967).%/
But, in any event, the NRC regulations provide a basis for the
Board's issuance of an appropriate order. Section 2.718
grants the Board "all powers necessary" to accomplish its
"duty to conduct a fair and impartial hearing according to
law, to take appropriate action to avoid delay, and to
maintain order," including the power to "take any . . . action
consistent with" the Atomic Energy Act, the Commiss.on's other

regulations, and the Administrative Procedure Act. 10 C.F.R.

6/ The Appeal Board has held that it may issue orders despite
the absence of explicit statutory authorization. 1In
considering the propriety of a remand order, the Appeal Board
ruled that:

the fact that a given power falls within the
scope of the traditional powers of a court of
eguity does not preclude an agency from
exercising such power, even where it is not
expressly given to the agency but only can be
"fairly implied" from its statutcry
authority.

Wisconsin Elec. Power Co. (Point Beach, Unit #2), ALAB-82, 5
AEC 350, 351 (1972). The Appeal Board further stated that
"the Commission, as a court . . . may fashion that adminis-
trative remedy which appears most appropriate to the end of
achieving a fair and just result in & particular set of
circumstances." 1d. at 352,



§ 2.718 (1989):1/ see Kansas Gas & Elec. Co. (Wolf Creek

Station, Unit No. 1), ALAB-321, 3 NRC 293, 302 (1976), aff'q,

CLI-77-1, S NRC 1 (1977) (issuance of declaratory order

authorized under § 2.718); Vermont Yankee Nuclear Power Corp.

(Vermont Yankee Nuclear Power Station), LBP-88-19, 28 NRC 145,
150 (1988) (noting that "[i)njunctive relief may be one of the
acticns we could take by virtue of [§ 2.718(m)]"); Wisconsin

Elec. Power Co. (Point Beach Nuclear Plant, Units 1 and 2),

LBP-82~'!, 15 NRC 48, 53 (1982) issuing a protective order on
the basis of the Board's "genera) power and duty to conduct a
fair and impartial hearing, as set forth in 10 C.F.R.
§ 2.718").

In sum, this Board's authority to act to preserve
its jurisdiction over the proceeding is clear. As will be
seen, equity and justice require that the Board issue such an

order now. See Niagara Mohawk Power Corp. v. FPC, 379 F.2d

7/ Section 2.718 provides in pertinent part:

A presiding officer has the duty to
conduct a fair and impartial hearing
according to law, to take appropriate action
to avoid delay, and to maintain order. He
has all powers necessary to those ends,
including the power to:

(m) Take any other action, consistent with
the (AEA), this chapter, and sections 551-558
of Title 5 of the United States Code.

10 C.F.R. § 2.718 (1989).
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153, 160 (D.C. Cir. 1967) (principles of equity properly

enlighten administrative agencies).

II1. THE BOAKD SHOULD EXERCISE ITS AUTHORITY TO
PROTECT ITS JURISDICTION

The existence of a threat to the Board's jurisdic-
tion is sufficient by itself to justify the entry of an order

to protect jurisdiction., See In re Baldwin-United Corp., 770

F.24 at 336; Zenith Elecs. Corp. v. United States, No. 89-1186,

slip op. at 13-14 (Fed. Cir. 1989) (Exhibit 2). Although no
further considerations need be weighed, a variety of other
factors reinforce the propriety of action to prevent the State
from usurping this Board's role.g/

A. The State's Sole Purpose In Seeking The

Amendment Is To Remove This Board's
Jurisdiction.

Before the entry into the Agreement, the NRC staff
sought to encourage the State to enter an Agreement that would
encompass section lle(2) byproduct material.g/ The Agreement

does not cover such material, evidently because the State

8/ The traditional factors that are evaluated in considering
the entry of a preliminary injunction are: (1) the threat of
irreparable injury; (2) the likelihcod of success on the
merits; (3) the public interest; and (4) the balance of hard-
ship on the pse . e3. 11 C. Wright and A. Miller, Federal
Practice and lrc:edure, § 2948 (1973); cf. 10 C.F.R.

§ 2.788(e) (1i..) (factors guiding the consideration of a
request for a stay). The likelihnod of success on the merits
has no bearing on the instant matter. As shown below, the
other factors are clearly satisfied and the relief requested
by Kerr-McGee should be granted.

9/ Memorandum from R.E. Cunningham to G.W. Kerr (Nov. 26,
1985) (Exhibit 3).



- 10 =~

concluded that the NRC should continue to have responsibility
for the instant proceeding. The State's view changed, how-
ever, after the issuance of the DSFES. The DSFES, of course,
provided the first formal indication that the staff had
concluded that the Kerr-McGee plan for onsite disposal is the
preferred alternative for the disposition of the West Chicago
wastes. The DSFES thus provided a clear indication to the
State that a neutral and fair observer of the facts might
reject the State's arguments in opposition to onsite disposal.
The State's newfound interest in amending the Agreement is
thus transparently an effort to prevent this Board from
resolving this dispute.

Indeed, the State's public pronouncements confirm
that the State's purpose in seeking jurisdiction is solely to
oust NRC jurisdiction ard thereby to thwart onsite disposal.
John Cooper, IDNS manager of environmental safety, stated that
"[wle're expecting that state jurisdiction (of byproduct
material) will be granted within a year. Then we could begin
planning for the waste removal [from the West Chicago

facility) all at one time." Parisi, Thorium Removal Moves

Closer to Reality, West Chicago Press (Winfield Press),

Aug. 25, 1988 (Exhibit 4). 1Indeed, IDNS officials have been
reported as "repeatedly stat{ing) that, given the authority to

do so0, they would relocate the waste." Biddle, Hopes Rise for

Waste Cleanup, Chicago Tribune (DuPage Section), May 24, 1988,

at 1 (Exhibit 5); see also Szymczak, Kerr-McGee to Clean Up

More Waste, Chicago Tribune (DuPaqge Section), Sept. 29, 1989,
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at 1-2 ("[t)he state maintains that it wants to get regulatory
control of ail of the waste material at the Kerr-McGee plant
and throughout the area and force the company to ship it to a
disposal site in an uninhabited part of the western United
States") (Exhibit 6). Perhaps most revealing, John Cooper,

the IDNS Manager of the Office of Environmental Safetv, stated

in the official IDNS newsletter that "(i]f [IDNS] thought the
current [NRC) process would lead to an acceptable long-term
solution [for the West Chicago wastes), we wouldn't worry

about jurisdiction." 1IDNS, Radiological Response-Abilities,

4, 5 (Summer 1988) (Exhibit 7). 1In short, the State's public
pronouncements reveal its improper purpose.

The State's efforts to amend its Agreement consti-
tute a bald attack on this Board's jurisdiction. The State's

efforts serve no legitimate purpose and should be curtailed by

this Board.

B. The Requested Relief Is Necessary To Protect
Kerr-McGee From Irreparable Harm.

Unfairness to Kerr-McGee would clearly result if
this Board does not act. In this proceeding, the State has
vociferously and consistently opposed the proposal for onsite
disposal of the West Chicago wastes. It also intervened in

the now-completed Kress Creek proceeding in opposition to any

disposal of offsite wastes on the site. And, the State is
also the plaintiff in a state court action seeking an

injunction under state law against onsite disposal of the
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wastes. JIllinois v. Kerr-McGee Chemical Corp., Dkt. No. 80 CH

298 (Ill. Cir. Ct. DuPage County).

There has been no impropriety in the State's
participation in these legal proceedings or in its forceful
assertion, as a party, of its position on both factual and
policy issues. But it has asserted its opposition to onsite
disposal with such force and such frequency that it is plain
that the State is incapable of addressing the subject with an
open mind.ig/ In light of the IDNS's participation as a
party, and in particular its strenuous assertion of a fixed
position on vital contested issues, Kerr-McGee will be
subjected to irreparable harm if the IDNS were to become the

ultimate decision-maker on those same issues.ll/

10/ This is clearly not an issue for which it could be argued
that the State's position is incontestable and that absence of
an open mind on the part of a proposed decision-maker is
therefore "harmless." To the contrary, in taking its position
the State has placed itself in direct opposition, not only to
Kerr-McGee, but also to the expert NRC stacf, which has been
studying the issue for more than ten yea s and favors onsite
disposal.

11/ Kerr-McGee challenged the trunsfer to the State of juris-
diction over the "offsite" wastes in West Chicago because,
among other grounds, the transfer would deprive Kerr-McGee of
an impartial decision-maker with regard to those materials.
The Commission rejected Kerr-McGee's argument, not because the
State was seen to be impartial, but because the NRC was said
to lack the authority to disqualify an officer or agency of a
state. State of Illinois (Section 274 Agreement), CLI-88-1,
28 NRC 75, 88 (1988). The Commission's decision, including
ite refusal to protect Kerr-McGee's due-process rights, is now
under review by the D.C. Circuit. Kerr-McGee Chemical

Corp. v. NRC, Nos. 87-1254 and 88-1636. In any event, Kerr-
McGee is not seeking here to disqualify the State solely on
the basis of prejudice, but rather to urge this Board to

(footnote cont'd)
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The State's oft-repeated positinn firmly opposing
onsite disposal of the West Chicago wastes is particularly
troublesome in this context because the IDNS has made it clear
that nothing will change its mind with regard to onsite
disposal. Soon after the State's .. '~rvention in this pro-
ceeding, the State filed an affidavit from Terry Lash,
Director of the IDNS, in which Mr. Lash asserted that IDNS:

will not agree that Kerr-McGee's West

Chicago site is a proper location for the

disposal of radiocactive wastes. In my

opinion, the site cannot be expected to

provide adequate protection from radiation

hazards over the long term,

Affidavit of Terry R. Lash, § 9 (August 2, 1984) (Exhibit 8).
During the trial in state court of the State's action to
compel disposal of the wastes elsewhere, Mr. Lash testified at
length with regard to onsite disposal. He expressed his
firmly held belief that the West Chicago site is an inappro-
priate one for waste disposal and that the wastes should be
movcd.lz/ Mr. Lash agreed that site selection is a complex
matter requiring evaluation and study of many site-specific
factors, id. at 2409-10, and expressed his awareness that the

NRC staff, as a result of the State's insistence, was then

preparing such a study. Id. at 2409. Yet he asserted --

(footnote cont'd)

protect the jurisdiction delegated to it on the basis of a
variety of different considerations.

12/ Testimony of Terry R. Lash, Illinois v. Kerr-McGee
Chemical Corp., Docket No. 80 CH 298 (1i11. Cir. Ct. DuPage
County), at <2359, 2375, 2377, 2395 (Exhibit 9).




- 1‘ -

several times ~~ that nothing in that study could possibly
change his conclusion that onsite disposal should not be
permitted. 1d. at 2404, 2409, 2433-34, 2459. He saw that
study as having little value to IDNS on the issue, although he
admitted that it might have "value" to a decision-maker who
had an open mind on the matter. Id. at 2434. 1Indeed,

Mr. Lash stated that NRC approval of ongite disposal would not
alter his opposition to the proposal. 1d. at 2458-59.

The prejudgment of issues is not limited to
Mr, Lash. As this Board is aware, the IDNS, as a party in
this proceeding, has expressed its opposition to onsite
disposal on numerous occasions. But, IDNS will be the agency
assuming regulatory jurisdiction over the West Chicago wastes
if a transfer occurs. IDNS would thus be transformed from a
principal advocate on the most important regulatory issues
concerning the site t. tie sole decision-maker on those same
issues. And the final dec'sion officer for IDNS on those
issues would be the IDNS Director, Terry Lash, who has openly
admitted that his mind is closed. See Ill. Adm. Code tit. 35,
§§ 200.220, 200.230 (1986).

If this Board does not maintain jurisdiction, the
disposition of the West Chicago wastes will be determined by
an agency with an open and pervasive bias. 1Indeed, the
State's sole purpose in seeking jurisdiction is to allow the
exercise of that bias. See supra pp. 9-11. The protection of
Kerr-McGee from irreparable injury and considerations of

fundamental fairness compel action by this Board to halt the
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State's efforts to deny Kerr-McGee a neutral and unbiased

decision-maker.lé/

c. The Retention Of Jurisdiction Is Necessary
To Conserve Resources.

This matter has been pending for twelve years and
the review of Kerr-McGee's application has been proceeding for
ten years. The withdrawal of jurisdiction from this Board at
this juncture would be extraordinarily wasteful because all
the work undertaken by the Board and the pirti~ would become
irrelevant. This is so because the focus of this proceed-
ing == the Kerr-McGee proposal for onsite disposal =-- will
clearly not be entertained by the State. See supra pp. 9-11.
Considerations of judicial efficiency reguire this Board's
retention of jurisdiction.

At this point, both the parties and the Board have
an extensive investment in this proceeding. The staff has
incurred the expense of preparing both a final and, at the
insistence of the State, a supplemental environmental state-
ment. The drafts of both statenents required the expenditure
of time and effort in cenerating comments and in the analysis
of comments. Kerr-McGee, for its part, prepared the l2-volume

West Chicago Project Engineering Report and commissioned

13/ An assumption of jurisdiction by the State raises
profound due process concerns. See, e.g., Marshall v.
Jerrico, Inc., 444 U.S. 238, 242-43 (1980); Ward v. Village of
Monroeville, 409 U.S. 57, 61-62 (1972); In re Murchison, 349
U.8. 133, 136 (1955).
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numerous reports from experts from around the country. The
parties have engaged in extensive discovery and the Board has
been closely involved in resolving discovery disputes. Kerr-

McGee Chemical Corp. (West Chicago Rare Earths Facility),

LBP-85~1, 21 NRC 11 (198%5); Kerr-McGee Chemical Corp. (West

Chicago Rare Earths Facility), LBP-85-38, 22 NRC 604 (1985):

Kerr-McGee Chemical Corp. (West Chicago Rare Earths Facility),

LBP-86-4, 23 NRC 75 (1986). The parties' contentions were
thoroughly briefed in 1984 and 1989 and were and are subject

to careful analysis by the Board. Kerr-McGee Chemical Corp.

(West Chicago Rare Earths Facility), LBP-84-42, 20 NRC 1296
(1984), on reconsideration, LBP-85-3, 21 NRC 244 (1985). The

parties have engaged expert witnesses and are even now pre-
paring testimony for a hearing. With the dispute on the edge
of final resolution -- after years of effort -- the State
seeks to abort the proceeding. The State's campaign to
transfer jurisdiction should be stopped because it would
render worthless the significant expenditure of time and
effort by the Board and the parties.

D. The Public Interest Would Be Served By Prompt

Resolution Of The Disposition Of The Kerr-McGee
Wastes.,

The transfer of jurisdiction to the State would
clearly bring to a halt the substantial progress that has been
made in defining the disposition of the West Chicago wastes.
Indeed, in light of the intransigence of the State with regard
to onsite disposal, it is inevitable, if jurisdiction were

transferred, that the West Chicago wastes would remain in the
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present state for years until the political climate changes or
until an alternative site for disposal could be located and
regulatory approval achieved.lﬁ/ Although the present
disposition of the materials does not present any significant
risk to the public health, the publicity and uncertainty
concerning the site has resulted in heightened (and unwar-
ranted) an. ety about the materials and has created a
contentious political issue in the local community. The
prompt resolution of the propriety of onsite stabilization
would serve the public good as it may enable the community to
put this issue behind it and to move on to more real and
productive concerns.

E. No Harm Would Result To The State From
This Board's Retention of Jurisdiction.

While denial of Kerr-McGee's request that the State
should be barred from seeking regulatory jurisdiction over the
West Chicago facility during the pendency of this proceeding
would result in irreparable harm to Kerr-McGee, it is diffi-
cult to discern any legally cognizable harm that would befall
the State. (Of course, the State's scheme for scuttling this
proceeding would be stopped, but that "harm" is entitled to no

weight.) The State's arguments against onsite dispcsal will

14/ 1In authorizing an alternative site, the State would have
to conduct an environmental assessment like that required of
the NRC under NEPA. See 42 U.S.C. § 2021(o) (1982). As the
Board is aware, the analysis of the Kerr-McGee site consumed
years of time and extensive resources.
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be subject to thorough and neutral scrutiny by this Board and
will be fully and fairly evaluated. Under an appropriately
narrow order, the State would not be precluded from proceeding
with any other facet of its regulatory application for an
amendment of its Section 274(b) Agreement. 1In short, consid~
eration of the balance of harms fully justifies the entry of
an order to preserve jurisdiction.

F. The State's Assertion Of Jurisdiction Is
Contrary To The Purposes Of Section 274(b).

The State seeks to assert jurisdiction over the West
Chicago wastes pursuant to section 274(b). 42 U.S.C.

§ 2021(b) (1982). But the State's proposed assertion of
jurisdiction over the West Chicago facility is flatly incon-
sistent with the efficiencies Congress scught to advance in
authorizing the Agreement State program.

Section 274(b) was not intended to provide a
mechanism whereby a party to an ongoing ASLB proceeding could
scuttle that proceeding and assume the mantle of the judge in
resolving the dispute for itself. Nor does section 274(b)
"authorize a wholesale relinguishment or abdication by the
[NRC) of its regulatory responsibilities," S. Rep. No. 870,
86tn Cong., lst Sess., 8, reprinted in 1959 U.S. Code Cong. &
Admin. News 2872, 2879, that would result if the State should
assume jurisdiction over the West Chicago facility while the
NRC is reviewing Kerr-McCGee's disposal plan. Rather, the goal
of the statute is "to promote an orderly regulatory pattern"

between the NRC and the States. 42 U.S8.C. € 2021(a)(3)
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(1982). As part of that goal, Congress intended to avoid
subjecting licensees to "conflicting, overlapping, and incon-
sistent standards." §S. Rep. No. 870, at 9. Congress recog-
nized that "subjecting users of [nuclear] materials to the
burdens of procedural dealing with a great many different
agencies on the same guestions" "would be unfortunate" and
sought to ensure that "industrial firms" would not have "to go
through [regulatory] procedure twice or perhaps more often,"

Hearings on Federal-State Relationships In the Atomic Energy

Field Before the Joint Committee on Atomic Energy, 86th Cong.,

lst Sess. 315 (1959) (statement of Robert Lowenstein, Office
of General Counsel, U.S. Atomic Energy Commission).lé/ The
precise danger that Congress sought to avoid will result if
Kerr-McGee, having proceeded this far in the NRC review

process, is forced to commence yet again with the State.

III. THE FORM OF THE ORDER

As indicated by the Rathbun letter (see supra
note 1), the State is expected to submit its "final applica-
tion" in December 1989. The Board can thus retain jurisdic-

tion by issuing an order directing the State to withhold

e——

15/ Mr. Lowenstein's statement was directed at a bill that
would have provided for concurrent jurisdiction over certain
radiological materials by the NRC and the states. The same
considerations that prompted Congress to reject a dual juris-
dictional scheme -- the efficient utilization of resources and
the prevention of wasteful duplicative regulatory effort =--
argue against a transfer of jurisdiction to the State in these
circumstances.
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submission of a final application to assume jurisdiction over
materials that are subject to this Board's jurisdiction until
a final decision is achieved in this case. If the order is
framed in this way, there can be no issue as to whether the
Board is directing the staff in the performance of its inde-
pendent responsibilities.lﬁ/ Moreover, if the order were
limited to West Chicago wastes, there would be no needless
interference with any other aspect of the State's or the NRC's
regulatory program.

The requested relief would do no more than delay the
State's request that its Agreement be amended to include the
West Chicago wastes. Given the importance of the matters to
be resolved here and the variety of considerations discussed
above urging this Board's continued exercise of jurisdiction,

the issuance of an order is amply justified.

16/ Even if the Board order were directed at the staff, no
Impropriety would result. A Board does not overstep its
authority merely because its orders incidentally impact the
staff's performance of a function. See In re Alfred J.
Morabito (Senior Operator License for Beaver Valley Power
Station, Unit 1), LBP-88-5, 27 NRC 241, 243, 244 n.l (1988)
(Presiding Officer directed staff to establish a local public
document room (LPDR) required by regulations governing the
proceeding.). The staff does not operate in an insular
fashion, rather "the boards and staff must coordinate their
operations." Offshore Power Sys. (Floating Nuclear Power
Plants), ALAB-489, 8 NRC 194, 555-03 (1978) (noting the proper
relationship between the licensing boards and the staff is "a
'partnership' in furtherance of the public interest [between])
‘collaborative instrumentalities of justice,'" id. at 203

(gquoting Greater Boston Television Corp. v. FCC, 444 F.24d 841,
esii-"‘s'i 'E(io.c. ir, 1970Y, cert. denied, 403 U.S. 923 (1971).
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CONCLUSION

In light of the foregoing, Kerr-McGee urges that the

Board grant the requested relief.

Respectfully jubmitted,

. Nickles
Richard A. Meserve
Herbert Estreicher

COVINGTON & BURLING
| 1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C, 20044
(202) 662-6000

Attorneys for Kerr-McGee
Chemical Corporation

October 27, 1989



URITED gTAaTES
NUCLEAR REGULATORY COMMISSION
RasMINGTON, D ¢ 20008

August 9, 1989

The Homorable J. Dennis Hastert
United States House of Representatives
Washington, D, C. 20518

Dear Congressman Hastert:

This is in response to your July 20, 1989 letter to P, Lendo Zech
Fequesting & siatus repurt on our veview of the State of IMinois
application for an dmendment to their Agreement State program. As you may
know, Hr. Kenneth Carr has succeeded Mr, Zech as Chairman,

The MRC 13 now n the process of reviewing the 111inofs o

request of Governor James Thompson, The request ig bein

on axpedited process that allows us to review the ap

Proposed rather than final Pe?uﬂations. This process permits I11linois to
what could be our fina]l comments while at the same time soliciting

the views of the public., The State's deadline for receiving public

Coaments is August 28, 1989 and we are intent upon submitt
d

ing our comments
prior to that ate.

Assuming the cile the comments it receives, we

anticipats gplication sometime in December 1989,

A the fing) agreement in the Federa)
nsecutive weeks. Baged on this timetadle we expect to

kage prepared for doth parties by Warch 1990. Should
the schedyle change, | will inform your staff,

I hope thig information 1s of assistance. Should you have further
Questions, plsese fee) free to contact me.

Sincerely,

Dennis K. Rathbun, Director
Congressional Affairs

0ffice of Governmenta | and
Public Affairs
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Before FRIEDMAN, RICH, and ARCHER, Circuit Judges.
FRIEDMAN, Circuit Judge.

This is an appeal from a preliminary injunction issued by the
United States Court of International Trade under the authority of
the All Writs Act, 28 U.S.C. § 1651(a) (1982). The injunction
bars the Department of Commerce (Commerce) from implementing
changes in its determination of the level of duties resulting
from administrative review of an antidumping duty order, without
the authorization of the court. The changes were designed to
correct alleged clerical errors in the determination. Zenith

Electronics Corp. v. United States, €99 F. Supp. 296 (Ct. Int'l
Trade 1988). We affirm.



I

A. Commerce is authorized under 19 U.s.cC., § 1673a (1982 &
Supp. V 1987), to conduct formal investigations of whether any
imported merchandise should be subject to antidumping duties.
If, as a result of such proceedings, (1) Commerce concludes that
merchandise is veing, or is likely to be, seld in the United
States at less than its fair value, and (2) the United States
Tnternational Trade Commission Adeternines that the importation
of such merchandise materially injures or threatens so to injure
a donmestic industry, then (3) Commerce must publish an anti-
dumping order diroctinq the Customs Service to assess antidump-
ing duties on pPresent entries of such merchandise, 19 v.s.cC.
§ 1673e(a), and to require the deposit « * estimated antidumping
duties on future entries. 19 vu.s.c. § 1673e(a)(3) (1982).

Under 19 vu.s.c. § 1675(a) (1982 & Supp. V 1987), Commerce
is required, it requested, to review at least annually the
amount of duty to bw assessed under an antidumping order, and
to publish in the Federal Register a notice of "Final Results
of Antidumping Duty Administrative Review," for each such
review, 19 U.s.C. 3§ 1675(&)(1),(2): 19 C.F.R., § 353.53a(¢) (8)
(1988). Commerce is then required to instruct ého Custonms
Service to assess antidumping duties on entries of merchan-
dise made during the review period and to collect a cash
deposit of estimated a dumping duties on future entries, on
the basis of tlose results. 19 vU.s.C. § 1675(a)(2): 19 C.F.R.
& 353.531(c)(9).

Z9-1186 ».4e



Under 19 U.8.C. § 151¢€a (1982 & Supp. V 1987), an interested
party, dd !ined by 19 U.8.C. § 1677(9) to include a domestic man-
ufacturer, who participated in the administrative proceedings,
may seek judicial review of the final antidumping determination
or the results of the annual administrative review by filing a
summons in the United States Court of International Trade within
thirty days after the publication in the Federal Register of the
determination or review. 19 U.S.C. § 1516a(a)(2)(B). The Court
of International Trade has "exclusive jurisdiction of any civil
action commenced" under that section., 28 VU.8.C. § 1581(e)
(1982).

B. On July 1, 1988, Commerce published the final results
of an annual administrative review of the antidumping order
covering color television receivers from Korea. Color Televi-
sion Receivers From Korea: Final Results of Antidumping Adminis-
tractive Review, 53 Fed., Reg. 24,975 (1988). On July 12, 1988,
Commerce issued instructions to the Customs Service setting the
cash deposi® rates of estimated antidumping duties based upon
that determination that will be required on subsegquent importa-
tions of color television receivers from Korea.

On the same day following the publication of the final re-
sults in the Federal Register (July 1, 1988), the appellee,
Zenith Electronics Corporation (Zenith), a domestic television
manufacturer, filed its summons in the Court of Internaticnal
Trade and, on July 13, 1988, filed its complaint challenging the
final results. Three Korean manufacturers and a domestic labor

union filed similar separate suits. Each complaint alleged that

89-1186 « 3 e



there were certain "clarical" errors in the calculations sup-
porting those results.

The appellant Daewoo Electronics Company, Ltd. (Daewoo), a
Korean television manufacturer, filed a rcguest with Commerce
that Commerce corract certain computer and clerical errors in
that portion of the final results that related to Daewoo’s im-
ports. Daewoo asserted that the calculation of its dunmping
margins was erroneous because in making the calculation Commerce
had improperly compared the sale prices of Daewoo sets in the
Anerican market with Daswoo’s sales prices in the Korean market
of different screen size sets.

On September 26, 1988, Commerce signed a notice of amended
results proposing to correct certain "clerical errors" in the
final results of the carlier administrative review. Commerce
concluded that three ministerial errors had bean made in the
final results, that certain dumping margins were actually lower
than had been determined, and that Daewoo'’s cash deposit rates
should be lowered from 23.30 percent to 15.23 perzent.

Two days later the Court of International Trade issued a
temporary restraining order barring Commerce from "rescinding,
revising, or otherwise altering" the final results or from
altering the cash deposit instructions Commerce had issued to
the Cus®oms Service. The next day, after Zenith had informed
the court that publication of amended results was "imminent, K"
the court amended the restraining order to bar Commerce from
publishing the proposed notice of amended results in the

Federal Kegister.

89-1186 - 4 -



Following oral argument, the court issued a preliminary in-
junction. 1In its opinion, the court held that “basic consider-
ations of court jurisdiction, judicial authority and judicial
economy dictate that alteration of an administrative result
while it is under court review cannot be done without the ap-
proval of the Court." The court stated that it "further finds
that (Zenith) was not given a fair opportunity to present its
views regarding the asserted errors." 699 F. Supp. at 297. The
court explained:

The need to obtain the approval of the Court in
order to change the administrative result is simply
a recognition of the Court’s jurisdiction over the
action. One of the ways in which jurisdiction is
exercised is by the power of the Court over the
sfubject matter of the action. When a party to a
judicial action contemplates doing anything to
diroct1¥ alter the subject matter of the judiciai
proceeding a proper regard for the authority of the
Court regquires that the permission of the Court be
obtained. ([Citation omitted.)

id. The court further stated that "the administrative authority
to correct clerical errors is not absolute . . . . (O)nce a
judicial review has been commenced . . . the authority of an
adninistrative agency to correct its clerical errors must be
exercised in a way that is consistent with the fundamental obli-
gations which flow from subjection to judicial review." 1d.

This does not mean that Commerce cannot continue

the process of identifying ministerial errors while

a judicial preoceeding is undervay. But it does

me.n, that in order to effectuate corrections in a

way that acknowledges the jurisdiction of the Court

over the underlying determination and in order to

give the Court its proper authority over the gques~-

tion of whether the corrections should be made and,
if so, how judicial review should be conducted

89=1166 -5 e



thereafter, Commerce must apply to the Court for
permission to make amendments to the final deter-

mninations.
I1d. at 298.
The court ruled that "it does not appear that counse. for

plaintiff had sufficient time and access to the relevant materi-
al to make a meaningful response."

that “there is also an element of irreparable injury to plain-

tiff in

cedural

cash deposit rates required of somecne who has been found to be

dumping

that it has not been given the benefit of adeguate pro=
safeguards and conseqguently faces the prospect that the

and causing injury will be lowered in a mannsr which is

not in accordance with law." Id. at 299.

Tha

u.
The

ing, or

ministrative review or the cash deposit instructions issued to

Custons.

court

conclude(d) that, in order to aid and preserve this
Court’s jurisdiction, it is necessary and appropri-
ate to prevent any alteration of the Final Results
from being undertaken without the authorization and
approval of this Court.

court’s order enjoined Commerce from "rescinding, revis-

otherwise altering" either the final results of the ad-

The order further provided that the

injunction shall remain in effect during the pen-
dency of this litigation or until such earlier time
as this Court determines that the defects it has
found in the prouposed amendment of the Final Re-
sults have been remedied, that the amendment of
the Final Results is appropriate ard the Court
specifically authorizes and approves such amend-
ment,

1d. at 299-300.

89=1106
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Although the United States was a party defendant in the
Court of International Trade ond participated ‘n the proceedings
there in opposition tc the motion for a preliminary injunction,
the United States has not appealed from that injunction or
othervise participated in this appeal. Only Daewoo has ap~
pealed.

11

Upon the filing of Zenith’s suit challenging the final re-
sults of Commerce’s annual review of the antidumping order, the
Court of International Trade acquired "exclusive jurisdiction"
to review that determination. 28 U.5.C. § 1581(ec) (1982). Tae
court conducts that review on the basis of the administrative
record upon which Coumerce based its final results. See
Ceramica Regiomontana, S.A. v, United States, 557 F. Supp. 593
(Ct. Int’l Trade 1982): East Chilliwack Fruit Growers Coop, V.
United States, 655 F. Supp. 499 (Ct. Int‘’l Trade 1987). The

guestion before us is whether the Court of International Trade

exceeded its authority or abused its discretion in requiring
that, before Commerce may change its final results to correct
alleged clerical error, the agency first must obtain the author-
ization of the court to do so. We hold that the court committed
no error in imposing that regquirement and that it properly im-
plemented that reguirement by issuing the preliminary iniunc-
tion.

A. 1. A nunmber of cases have recognized the authority of

an administrative agency to correct inadvertent, ministerial

89~-1186 -7 -



errors. See, £.9., 2merican Trucking Ass’'ng v. Frisco Transp.
CR., 358 U.S. 133, 145 (19%8) City of lLong Beach v. Department

o Energy, 754 F.24 379, 387 (Temp. Emer. Ct. App. 1988);

chlorine Inst. v, Occupational Safety & Health Admin., 613 F.24
120, 123 (Sth Cir.), gert. denied, 449 U.S. 826 (1980); Howard
Sober. Inc. v. I.C.C., 628 F.2d 136, 40-42 (D.C. Cir. 1980);

United States v. Civil Aercnautics Bd,, 510 F.2d 7¢9, 772-73

(D.C. Cir. 1978).

Those cases, however, have not addressed the issue
here: whether, where the agency decision is under judicial
review, the agency may take corrective action without prior
judicial approval.

In holding that the Interstate Commerce Commission had
the power to modify certificates of public convenience and
necessity it had issued, to correct inadvertent errors in those
certificates, the Supreme Court stated that the Commission’s
"power" to do so was "similar" to the "power and the duty" of
courts "to correct judgments which contain clerical errors or
judgnents which have issued due to inadvertence or mistake."
American Trucking Ass’'ns v. Frisco Transp., Co., 358 U.S. 133,
145 (1958). The Court gquoted the first sentence of Rule 60(a)
©f the Federal Rules of Civ.l Procedure, which it stated "rec-
ognizes this power and specifically provides that ‘[e)lerical
mistakes in judgments, orders or other parts of the record and
errors therein arising from oversight or omission may be cor-

rected by the court at any time of its own initiative or on the

Jo-r186 « Qe



motion of any party and after such notice, if any, as the court
orders.’'" 1d.

The second sentence of Rule 67 (a) provides:

During the pendency of an appeal, such mistakes may

be s0 corrected before the anppeal is docketed in

the appellate court, and thereafter while the ap-

peal is pending may be so corrected with leave of

the appellate court.

Once an appeal has been docketed, this provision requires the
district court to obtain the permission of the appellate court
before correcting clerical errors. See., e.4., Smith v. Luilan,
588 F.2d 1304, 1308 (9th Cir. 1979).

By analogy, the same principle supports the conclusion
of the Court of International Trade that once that court’s ex-
clusive jurisdiction has been invoked, Commerce may correct
clerical errors only with the court’s prior authorizatien. 1In
the situation of either the Court of Internstional Trade or a
court of appeals, the effect of any correction of clerical error
is to change either the decision under review or the factual
basis upon which that decision was based.

2. Daewoo contends, however, that section 751(f) of the
Tariff Act, as added by section 1333(b) of the Omnibus Trade and
Competitiveness Act of 1988, Pub. L. No. 100~418, 102 Stat. 1209
(to be codified at 19 U.S.C. § 1675(f)), authorizes Commerce to
correct clerical errors in final determinations after the conm-

mencement of a judicial review proceeding, without first obtain-

ing the court’s authorization. That section states:

891106 -9 -



Correction of Ministerial Errors. -~ The adminig-

tering authority shall establish procedures for

the correctiun of ministerial errors in final de-

teruinations within a reasonable time after the

determinations are issued under this section [sec-

tion 751). Such procedures shall ensure opportu~

nity for interested parties to present their views

regarding any such errors. As used in this sub-

section ((f)), the term ‘ministerial error’ in-

cludes errors in addition, subtraction, or other

arithmetic function, clerical errors resulting

from inaccurate copying, duplication, or the like,

and any other type of unintentional error which

the administering authority considers ministerial.

Section 751(f) does not give Commerce the authority that
Daewoo believes it does. A condition of that authority is that
Commerce may act only pursuant to the "procedures" it has “es-
tablish(ed:." On the critical dates in this case, Commerce had
no "establish(ed) procedures for the correction of ministerial
errors."

waction 751(f) was enacted and became effective on
August 23, 1988. Omnibus Trade and Competitiveness Act of
1988, Pub. L. No. 100~418, § 1337(a), 102 Stat. 1211. Commerce

had promulgated six-month temporary procedures for correcting
clerical errors on February 26, 1988. See Antidumping and
Countervailing Duty Proceedings: Proposed Procedures for Review
of Calculations and Correction of Clerical Errors, 53 Fed. Regq.

5,813 (1988). Those procedures, however, expired on August 26,
1988, three days after the Act became effective and 31 days
before Ccmmerce, on September 26, 1988, signed the notice of
amended results that incorporated the correction of the alleged
clerical errors. Commerce reinstated the temporary procedures,

which did not refer to section 751(f), on Octcber 24, 1988,
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eleven days after the Court of International Trade issued its

preliminary injunction. See Procedures for Review of Calcula-
tions and Correction of Ministerial Errors, 53 Fed. Reg. 41,617

(1988).

Thus, the procedures that section 751(f) required as a
prerequisite to the exercise of Commerce’'s statutory authority
to correct ministerizl errors were not in effect on the date of
either Commerce’s action that Zenith challenges or the court’s
preliminary injunction. Daewoco, therefore, cannot rely upon
that section as a ground for challenging the Court of Interna-
tional Trade’s preliminary injunction.

In any event, section 751(f) did not address the ques-~-
tion of Commerce’s authority to make ministerial changes without
prior judicial authorization after judicial review of Commerce'’s
determination had been instituted. The statutory language ad-
dresses cnly the general authority of Commerce to correct such
errors. There is nothing in the statute’s unambiguous language
or legislative history that even suggests that Congress thereby
intended to authorize Commerce to correct clerical errors with-
out prior judicial authorization when the determination that the
agency sought to change already was subject to the exclusive
jurisdiction of the Court of International Trade.

3. Commerce makes no contention before us that requir-
ing it to obtain prior judicial approval before correcting
clerical errors in final results that are under judicial review
would cause serious difficulties or problems in conducting Com-

merce’s annual review of antidumping orders. Indeed, it is
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difficult to see how Commerce’s compliance with that requirement
would or even could have that effect.

B. The remaining question is whether the Court of Interna-
tional Trade acted within its authority under the All Writs Act
and within its diecretion by prohibiting Commerce from correct-
ing clerical errors in the final results without prior judicial
approval. The answer is yes.

The All Writs Act, 28 U.S.C. § 1651(a) (1982), authorizes
courts to issue "all writs necessary or appropriate” in aid of
their respective jurisdictions and "agreeable to the usages and
principles of law." The invocation of the Court of Interna-
tional Trade’s exclusive jurisdiction by the filing of Zernith’s
suit also gave the court the "’'limited judicial power to pre-
serve the court’s jurisdiction . . . by injunction pending re-

view of an agency'’s action through the prescribed statutory

channels.’" F.T.C. v. Dean Foods Co., 384 U.S. 597, 604 (1966)

(quoting Arrow Transp. Co. v. Southern Ry., 372 U.S. 658, 671
n.22 (1963)). The "only real gquestion involved" is "whether the

exercise of the power by the [court) was proper in the case()
now before us." La Buy v. Howes Leather Co., 352 U.S. 249, 255
(1957).

The preliminary injunction here is intended to insure that
Commerce does not alter the final results that are now before
the court for review, without the court’s prior authorization.
It was a proper exercise of the All Writs Act’s "broad grant of
authority to federal courts," Creen v. Wargden, U.S. Peniten-
tiary, 699 F.2d 364, 367 (7th Cir.), cert. denied, 461 U.S. 960
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(1983), “to issue writs ‘appropriate’ to the proper exercise of
their jurisdiction. . . ." United States v, New York Tel. Co.,
434 V.8, 159, 173 (1977).

1. The injunction was a reasonable and appropriute
implementation of the Court of International Trade's ruling
that changes by Commerce in its final results without prior
court authorization would be improper because those changes
would impair the court’s jurisdiction to review the final re-
sults that Zenith's suit challenged. The injunction protects
the court’'s jurisdiction by preventing Commerce from taking
action that would impinge upon and interfere with that juris-
diction. A mere declaration by the court that Commerce’s pro-
posed unilateral changes in the final results, in %“ha absence
of any effective order barring those changes, would not ade-
quately protect the court’s jurisdiction. The preliminary in-
junction prohibiting Commerce from making those changes without
prior judicial approval thus was "appropriate in aid of" the
court’s jurisdiction and "agreeable to the usages and principles
of law." 28 U.S.C. § 1651 (a).

2. 8Since, as the Court of International Trade stated,
"the impairment of the Court’s jurisdiction is the primary
ground of injunctive relief in this action," 699 F. Supp. at
299, there ie no occasion to consider Daewoo’s contention that
the Court of International Trade abused its discretion in issu-
ing the preliminary injunction because Zenith had not estab-

lished the four traditional criteria for injunctive relief.
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See, e.9., S.J. Stile Assoc, Ltd. v, Snyder, 646 F.2d 522, s2%

(C.C.P.A. 1981). The court wvas not required to address those
criteria (although it discussed three of them) when it issued a
preliminary injunction to protect its own jurisdiction.

CONCLUSION

The preliminary injunction of the United States Court of

International Trade is

89-1186 - 14 -
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MEMORANDUM FOR: G, wavne Kerr, Director
Office of State Programs

FROM: Richard £. Cunningham, Director
Division of Fuel Cycle anc Material Safety

SUBJECT: STATE OF ILLINDIS AGREEMENT

This refers to your memorandum of November 15, 1985, summarizing the
November 12 meeting with state representatives on the proposed I11inois 274b
Agreement and the follow-up letter to Mr. Lash.

As you know, we want to include the Kerr-McGee West Chicago site as part of
the Agreement. We firmly believe that the decontamination/waste management
fssues at several wWest Chicago locations can best be resolved by management
under 2 single regulatory agency rather than dividing it between a federa)
and & state agency. We further believe 1t can best be handled by the state
because of their close coupling with satisfactory resolution of the issues.
Therefore, we suggest an early meeting to develop criteria for including the
the Kerr-McGree West Chicago site in the Agreement. We can offer I1linois
technical support to reduce their resource requirements for this specific
case. Willfam T, Crow will represent the Office of Nuclear Materia) Safety

and Safeguards.

In your next lTetter to Mr. Lash on the proposed Agreement, it might be ysefy!
to note that we are exploring the West Chicago matter with the objective of
inzluding the Kerr-McGee site fn the Agreement,

-7 » 4
/}.-( (;—- v’ : / A‘
Richard E. Cunningham, Director
Division of Fue) Cycle and

Materia)l Safety

€C: Mr, Davis
Mr, Maysshard:
Mr, Crow
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Thorium removal moves closer to reality

New NRC decision pu

By Tom Pansi

Teryear efforts W remove thonwr wastes
trom West Chucago may have moved another
step closer o reality.

A pew Nuciear Regulatory Commussion
(NRC) decision hus given the [lincs De

is department

ino

in hands of I

in

ts qute

-,

Kerr-McGee shut down operations in West

_ the NRC for permission to *‘decommission’’
 ar clase the tacility. The NRC has jurisdiction

- &

' tve matenials and Lcenses tacilitier which
" use them.

. The definition for West Chicago's purposes
was the result of » request by Rennels that
the NRC review a sta¥f appeal regarding
radioactive waste in Kress Creek and to also
at the park and at the factory.

' The Reed-Keppler Park thoriwn depostt is

* the result of the common use of processed

* thoruum sands as ordinary fill in times before

- cancern for low-level radicact'vity developed.

* Much of the thorium (il used in the ity was
removed and stored at the factory in a

asr s

!
3
§
|

Chicago more than ¢ decade ago and asked -

over medical and industria) use of radioac

redioacuvity wamung signs, was excluded
because of its vouume

Rennels was notilied Friday of the NRC's
Aug b aecision He sad the action is as i
porwant as Gov Jmfbmuon‘sumn;
of & bil earber this manth seekung rlate
Jinsdiction over all the radiosctve waste

“Thus 15 extrerely goad news for the city
It's very sgnificant,” Rennels said Al the
m'mmmwmgo.“

Specilically, the NRC concluded iow-jeve)
radicactive waste bured outmide the city
hmmwnmtmw
uwmmmm
mmmmmm-'smm
treatment plant and stockplled at Kerr-
l&n'shmmhnl'ulmu
source rasienal

West Chicago Director of Parks Davi¢
MM&WMN.M
....'....“' dl:n. It w-m.“

corner park. It is
with weeds.

“We've been caugh! between rock and hard
phuhaunhnuuthwwh.w
it removed,"” Thomas said.

Vo and where the waste will be relocated

expected to appeal the NRC's decison Comn-
pany officials Monday said they are review-
ing the decision.

A continuing problem in dealing with West
Cucago thorium is Linited space in existung
low-eve! waste disposal tacilities in the U S.

Dlinois and peighboring states cwrrently
Are begotiating & compact W establah »
facility to serve their need.

Meanwhile, the [linos Department of
Nucleor Safety will wait for a decizion by Con-
§ress next spring an a bill that would give the
Rate jurisdiction of all the byproduct radioac
tive waste as well. Gov. signed
that legislatian in ceremanies in West Chucago

. earlier this mo:th

“We'll try to deal with it all at once ratber
than pesceneal it," Cooper said *‘We're e3-
pecting that state jurisdiction (of byproduct
matenal) will be granted within » year. Then
we could begin plamning for the waste
remmoval all &l one time."' .

An estimated § million cubic feet of waste
material in Kress Creek as well as another
4 million t 5 millian cubic feet at the factory
slie was ruled to be byproduct by the NRC,
and consequently remains under NRC
Jarisdiction for the time being. n-site bunal
of low-level rad.oactive byproduct materal
is permaitied under NRC regulations.

Coopa said that, ot the sarbiest. radicec-
Uve waste removal cow). . ogin in three years.
“Reslistically, we're still s ways off," he sad.
Pt every decaman gets us cioser L0 the final

Jo <
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* Rawiiugin v Ky

The Continuing Story of the
Rare Earths Facility in
West Chicago

i
The sue of the Radiwlogical Response-Abilities
Jormer rare SPORE bty Co0pa, Mariages
earths processing  of the Qfficy of Environmental

Salety about s Kerr-McGee
Chemical Corporation's Rare Earths
Facility in West Chicago. Dr. Cooper
came 10 [DNS in 198] from the U.S
Nuclzar Regulatory Commussion ‘s
(NRC) Region 111 office in Glen
Ellyn. lliinois. where he had spent
the previous six years. Dr. Cooper
eamed his doctorate 1n radiation
biclogy from the University of lowa
in 197) and is the suthor of numer-
ous publications.

Jaciliry at Ann
and Factory
Streets in West
Clucago. The
Jaciliv was
closed in 197)

Radiological Response-Abilities
What 15 the history behind the Kerr-
McGee facility in West Chicago?

Dr. Cooper: The facility was staned
by the Lindsay Light and Chemucal
Company in the 1930s. It was later
purchased by the Amencan Potash
Company, and in 1967 the Kerr-
McGee Chemical Corporation
acquired the facility when it pur
chased Amencan Potash. In 1971,
the facility ceased operations.

RR What activities 100k place on the
sute?

C. The Lindsay Light Company
imported monazite sands, which hed
high concentrations of rare earths,
uranium, and thonum. The thonum
was extracted for use in lantern
mantles. Dunng Worid War I1. the
federal government was Lindsay s
largest customer. Also. Kerr-McGee
extracted the rare earths from the
same ore and used that matenal for
phosphors in early color TVs and in
lighter flints

RR What processes were used on
the site’

C: The crushed rock was mixed in @
whole senes of chemical procedures
but one of them used hot sulfuric
acid L0 extract the thorum ¢r rare
CANGS Hum e (e, Workers wowd

pump the remaining slum in a long
pipe from the northern pan of the
site 10 the southern pan of the site
and would dump 1t out in piles. That
allowed the sulfunc acid residues 1o
SO&K InlO the ground

RR. What has Kerr-McGee proposed
to do with the coniaminaied material
on the sue’

C. Kerr-McGee had essentially left
the site in caretaker starus for several
vears after 1971, The site in West
Chicago was inspecied basicaily as a
closed industnal facility. Fences
were collapsing and buildings were
actually detenorating. NRC Region
111 began 1o get concerned that some-
one was going 10 get hurt. One of the
buildings was five stories tall and
you could walk up 10 the 1op and
walk around. If you didn 't waich
what you were doing, yeu could
walk nght inio an empty elevator
shaft. The NRC Region 111 office
began pushing the NRC Washington,
DC, office 10 require Kerr-McGee 10
decommission the site for safety
reasons. NRC finally required Kerr-
McGe: 10 submit a decommissioning
plan for the facility. When | left the
NRC, I thought | left Kerr-McGee
totally behind.

Basically, the plan called for
dismantling the structures. It
onginally didn 't include much in the
way of site clean-up because Ker-
McGee hadn 't identified the extent

of contaminated soil and other
matenals on the vite. They have
proposed Qisposing of the structural
matenals and the tailings in a
Qisposal cell==their term-—on that
site. In the ensuing charactenzations
the volume of esumaled waste went
from about § million cubic feet 10 the
last estimaie of somewhere between
1310 18 million cubic feel

RR: Why does IDNS State not agcree
with Kerr-McGee s proposal 10
dispose of materials on-sie’

C: The basic contention is this
because of the very long half-life of
the matenal-—something like |4
billion years for thonum-232— |ong-
term disposal of the matenal :n West
Chicago 15 inadequate. It's not an
1deal site anyway. Because the site 15
located in an urban area and DuPage
County 15 so densely populated. there
are more chances that any wasie
disposal may be violated by intrud-
ers. DuPage County was included in
the very early screening for the low-
level radioactive waste (LLW)
disposal facility, and had we looked
for a di* s0sal site there, we would
have rejected it on the basis of
hydrology: it has an aguifer 40 feet
down and appears 10 have o direc!
connection 10 that aquifer. Also. the
flood plain 1s fairly close. The
cntena that the site should be remote
from populauon areas to prevent
(Please see next page)
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Dr.John Cooper.
Manager of
IDNS's Office of

Environmerial

Safery

Rere Earths Facility

{Continued from preceding page)
them from disturbing the site obvi-
ously does not fit in West Chicago
Maintaining compliance over | 000
vears in West Chicago would be very
difficult. Kerr-McGee ‘s plan s to use
the southernmoest 27 acres for waste
disposal. Leaving an open. 27-acre
plot with a 40 foot or taller hill, even
though fenced. in the middie of West
Chicago undisturbed for a few
million vears. i1s an impossible
dream.

RR: Where will the waste ¢o”?

C: I don't know, but Kerr-McGee has
several opnons. The licensee. Kerr-
McGee, is required 1o find a suitable
site n [liinots or another state. We
had offered. when we began the
LLW disposal facility siing process,
10 look for an area large enough o
include a site for the Kerr-McGee
matenals. The waste wouldn 't have
been actually disposed of on the site
heensed for LLW disposal. In fact.
the NRC's Pan 61 regulations
require a separate disposal for LLW
But a lot of the siting considerations
are the same. Our goals are ground-
water protection. protection ot the
environment. protection trom
dIrborne reieases. and protecuon ot
the dispOsgl site itsel! Hrom intrusion
Those we U swume whether vou ¢

locking at disposal of talings or
LLW. We thought wher. looking for
an area for the LLW disposal faciliny
that we could simply look for one
that was a lew hundred acres larger,
and part of it could be hicensed for
disposal of the Kerr-McGee waste
Kerr-McGee wasn 't interested. the
‘dea didn 't go anywhere, and we
didn 't pursue it. In fact, some of the
current siles we are looking at are
not large enough 1o take Kerr-
McGee 's matonal

RR: What 15 the extent of contamina-
tion from the Kerr-McGee faciliry’®

C: There is contamination in Kress
Creek and the West Branch of the
DuPage River from the site, and U.S.
EPA monitonng has revealed
elevated radon levels off-site. Kerr-
McGee 100k corrective action for
that. Ninety-two residential areas
off-site were also contaminated.
Apparently in the Lindsay Light and
Amencan Potash days. the tailings
were used as fill matenals for anvone
who wanted them. We surveyed
items released from the site-~timbers
and things—=but the tailings were
taken off wholesale. In the 92
properties. the contamination ranged
from an entire yard 10 areas where
they probably filled in stump holes
or something. Some obviously
spilied from trucks and there are still
streets that have contamination in the
soil along the sides. There were
fairly large deposits in Reed-Keppler
Park. on the north side of West
Chicago. There was a very large
deposit which was obvious|
dumped as a disposal site—a pit
ebout |14 feet deep

RR Has the Kress Creek or DuPage
Ruver contamination had anv effect
on veeetanon or wildlife’

C: No. it's fairly spotty contamina-
tion. There doesn 't appear 10 be any
residual etfect we can find. The issue
of whether that s 10 be cleaned up
along with any remaining off-site
matenal, still has 1o be resolved

RR  Is the comammnated eroundwe
ter in West Clucavo used ds @ source

drimking wyler

C: No. currently the danking water
comes from bedrock aguifers. The
near surtace aguifers haven ! been
used. Apparently. they have limited
capacity. However, as areas have
grown, DuPage County has faced the
same stresses as the rest of the collar
counties regarding water. Some have
run out of groundwater for wells and
have tapped into Lake Michigan and
city of Chicago system. If the
problem is capacity, fine, but a city
shoui€n 't have o preciude the use of
that groundwater because it has been
made unsuitable by contamination

RR Who has regulaiory responsibil-
ity for the contaminaied material’

C: There are two issues left in West
Chicago. One 15 still being decided
in court. Under the NRC's Agree-
ment State progra n, regulatory
authonty for LLW and byproduct
matenal. source matenal, and special
nuclear matenal in Quantities less
than a crtical mass was transferred
to the State in June 1987, The NRC
staff said that authority for most of
the off-site matenals was transterred
10 the State based on the definition of
those as source matenals. The on-site
material was defined as mill tailings,
referred 1o as byproduct matenal
under Section | le.(2) of the Atomic
Energy Act. and left under NRC
Junsdicuon. This would create a spiit
Junsdiction in West Chicago, which
we believe should be under single
Junsdiction. herr-McGee filed suit 1o
block that transfer which is still in
process. The State will be applying
under the NRC Agreement State
program for regulatory authonty
over | le.(2) byproduct matenal. If
IDNS is granted regulatory authonit
for such matenal, both off-site and
on-site matenal would be under our
Jjunsdicuion

The other 1ssue. apan from split
junsaicuion, 15 permanent aisposal in
West Chicago. and that is really the
significant 1ssue. If we thought the
current process would lead to an
acceptable long-term solution, we
wouldn { worry about junsaichon
Please see pace |2
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Rare Earths Facility
(Continued from page 5|

RR 15 thee anv advamage io be
gained from splii jurisdiction’

C: No. there are a lot of disadvan-
tages. Kerr-McGee could be in & spot
where we [the State) required Kerr-
McGee 10 dispose of the matenal we
license off-site and the NRC could
approve disposal of waste under its
Junsdiction on-site. Most of the
tailings and siudges that have the
highest activity are those that have
stayed on-site, 50 it would make very
little sense 10 pat the lesser contam-
nated maienals in a more remote
ares and leave the most contami-
nated matenals in an urban area,
which is exactly what we 've been
trying to avoid. If the State is granied
regulatory authonity for |1e.(2)
byproduct matenial, the problem of
Junsdiction will be eliminated.

RR: Have any siudies been done of
the health effects of the Kerr-McGee
faciliry on the West Chicago popu-
lace?

C: No. Because it's a relatively small
population and hard 10 study, there
haven't oeen any epidemioiogical
studies done on the West Chicago
population. There was one study
done on workers at the facility by
Argonne National Laboratory. It
didn 't really show any differences,
but it was a relatvely small sample—
less than |.000.

RR: What about *he local popuia-
ton’ How have they responded’

C. Most of the people 1n West
Chicago would like 10 have the waste
moved. The facility has been deteno-
rating for years with nothing happen-
ing—it's been a real eyesore. West
Chicago did get hurt in the recession
and the facility has affected property
values close 1o the site. The citizens
would like not 1o be studied anymore.
There have been endless studies
done. They would like 10 see some
action and | agree with them. You
can fine tune some points but you
ought 10 do something eventually.
Occasionally, you find someone who
worked at the facility that doesn '

think it's a problem. But the vast
majoniy would like it disposed of
somewhere other than West Chy-
cago. Itis a very localized prodiem
that has not aroused a great deal of
inierest outside the city. Very few
other people have picked 1t up.

AR How will the problem ultimaiels
be resolved’

C. 1 think 1t will probably wind up in
court again. | think the State has the
Qualifications 1o take authonty over
the site. and | think we will, | think
the NRC will eventually award us
Agreement State status for mill
wilings. probably within a year
roughly. | think that we will be
successful with the applicaticn.
Regardless of the licensing actions,
Kerr-McGee will challenge the State
in court. But it will probably oniy
delay the inevitable and the tailings
will eventually be sent for safe
disposal. Q

~Tammi E. Gengenbacher
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STATE OF ILLINOLIS ;
COUNTY OF SANGAMON )

AFFI1DAV]Y

I, TERRY R, LASH, having been sworn on oath 4o depose and state as
follows:

1. 1 am the Deputy Director of the !)11nois Department of Nuclear
Safety ("Department”)., The Department s the state agency primarily
responsidle for protecting the pudlic from the nazards of radiation and
radioactive materials, Under the supervision of the Director, my duties
inciude oversight and coordination of )1 Departmenta) activities, including
policy making, administrative rulemaking, environmental monitoring, emergency
preparedness planning, interagency cooperation, and regulation of low=leve!
radioactive waste ma ament and disposal., My background includes
substantial experience pertinent to the regulation and contre) of radicactive
wastes, For instance, ! currently serve on the Low Level Radioactive wWaste
Program Review Committee, which reports to £G & G ldano, Inc., the lead
contractor to the U5, Department of Energy for the nationa) low leve!
redioactive waste management program,

2. 1 have visited the KerreMcGee facility 1n west Chicago and !
am generally familiar with ;ho documents pertinent to this proceeding, !n

particular, | have reviewed the Final Environmenta)l Statement related to the

issioning of the Rare Earths Facility, West Chica 1111n0is,

¢

NUREG-0904, incluging the circussion of fina) aisposa) alternatives for the

racioactive waste,
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3, Unger the !11inois Low Leve! Racioactive waste Management Act
("Waste Management Act"), I11, Rev, Stat, cn, 111 1/2, para. 241-1 et seq.
(Decemder 12, 1983), the Department s required to promyigate rules anc
regulations governing all aspects of the cevelopment and operation of
lowsleve! radicactive waste storage, treatment and cisposal facilities in
IMNinois, including the siting end design standards and decommissioning and
postclosure care recuirements for disposal facilities,

4, In order to meet its responsidilities under the Waste
Management Act, the Governor 1s authorized by that statute to take those
steps necessary for 1111nofs to become an “"Agreement State.” Specifically,
1111nofs intends to enter into an agreement with the federal government for
the purpose of substituting the state's regulatory authority in place of the
Nuclear Regulatory Commission (NRC)'s over the storage, treatment and
disposal of lowelevel radicactive waste., The Department now {s in the
process of preparing the application for Agreement State status which will be
submitted to the NRC, The State's regulations must be compatidle with the
fecera) regulations and idoquato to protect the pudlic health and safety.
The Department intencs that such regulations be at least as stringent and
restrictive for the design, siting and operation of lowe-level radicactive
waste disposal facilities as the NRC's,

8. In connoct1;n with 1ts responsibilities under the waste
Management Act and 1n order to prepare the application for Agreement State
status, the Department is presently formulating 1ts policies and regulations

for the siting of lowsleve! radicective waste disposa’ facilities, These

s1ting regulations will de consistent with the NRC's "Licensing Requirements
fap | ” Rienmn Y\ A€ Danm . - 18 28R Pare R\ O ne o {1

3 bac - S.«wSl - .“v QAC. ve *OS.QS av W \ a L 3 - v’!y w
provice greater protection ¢f the pudlic health and safety, particularly over

the long term, than Part 61,



§, Preparatory to proposing fts regulations, the Department has
getermined that as & matter of general policy 1t will not authorize the
siting of & lowslevel radioactive waste cisposal faciliity in or nesr @
gensely populated ares. The dases for this policy, which 1§ intended 1o
provige long-term protection of the public from the radiation hazards posed
by rediosctive wastes such as those located at the Kerr-McGee factlity in
west Chicago, are as follows:

a. lsolation of radicactive wastes from population centers is @

| means of compensating for uncertainties in predictions of future reledses .of

| redioactivity, Pregictions of the performance of a waste disposal facility's
leve! of protection over the long term require meking specific assumptions
about future climatological, hydrogeologicsl and other environmenta)
conditions. These assumptions may not prove ti be accurate., Such
pregictions a1so presume that models based largely on short term experience
are valid for projections of longeterm behavior, Moreover, such models are
necessarily based on data from studfes of situations that are not fgentica)
to any other waste cisposal system, Assessing the overall level of
Jncertainty in predictions regarding the future denavior of buried
ragioactive waste 15 impossidle to gauge precisely,

To compensate for the uncortc1nty in the natural benavior of buried
rediosctive wastes, the Deoarimcnt believes that waste disnosal sites shoulc
be located cistant from population centers., In this way, even if predictions
of low future releases of racioactivity later prove to be incorrect, the Fisk
that releases of radioactivity would quickly orf easily expose many people to
2 ragiation hazard would de minimizec, Reaquiring @ significant cistance
between 2 cisposa) site anc a ‘arge population center allows 2 ‘uture
racisactive release to De detectec by & monitoring program and allows for
corrective action to ctop the release defore & population 1§ ectud'ly exposed,

1f a population is concentratec arcund 2 cisposal site, 2 reledse would cause

oo

0000133
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ragiologice) exposure 8t the same tims 1t was cetectec, preventing
duthorities from adopting corrective measures 500N enough to protect the
populace agequitely,

b. Urban development near & waste disposa) site can ‘tself leas
to releases of radioactivity., For example, & growing population center may
seek additiona) land and resources for economic cevelopment, As Tand an¢
resource values increase, the pressure to utilize lang immeciately adjacent
to buried waste, or incdeed the surface area on top of the waste, will
increase. The situation would increase the chances of Tnadvertent or
purposeful lang uvses leading to releases of radioactivity, The Department
believes that locating radioactive waste cisposa) sites away from the
economic pressures of urban development 15 the dest means for guarding
pgainst accidental man-induced releases of ragioactivity in the future,

¢. Under the current provisions of State and Federal law, 2
Tow=leve] radioactive waste disposal site will yltimately be owned by the
State or the Federa! government., Location of a2 waste disposal site in or
nea* & population center would greatly increase the site owner's risk of
14adt14ty in the event of an unforeseen reledse of racioactivity, As @
potentia) owner of waste cisposa) sites, the State of [111n0%s will not agree
to subject 1111nofs taxpayers to this increased risk dy approving @ site 10
or near & population center,’

7. The racdioactive wastes at the KerreMcGee ‘acility n west
Chicago wil) contatn significantly elevatec levels of racioactivity for many
nungreds of years, Over that long span of time, precictions of the dehavier

of Duried waste are uncertatn, depenaing on, among other things, future

..

. L) A |
activity of the pulation l1ocated nedr the site. ANy reiedses

™
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of radioactivity 1M the surrounging air of 1A% the uncerlying grouncwater

would quickly lead %0 raciclogical exposure of deople.
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8. The waste Management Act requires, among other tRings, that @

gite for the disposd) of lowslevel racioactive wasies shall minimize the
possinilit, of redioactive relesses into grounowaters utilized as pudlic
water suppiies, The disposal of racioactive wasies at the LerreMcGee
facility fn west Chicago enhances the possidility of contamingting an
{ncreasingly rare and valuible groundwater supply.

9. Based on the above, the Department will not sgree that
Kerr-McGee Chemical Corporation's wWest Chicago site fs a proper location for
the disposal of radiosctive wastes, In my opinfon, the site cannot be °
expected to provide acequate protectisn from radiation hazards over the long
term, Onsite stadilization of the west Chicago wastes would be inconsistent
with doth 1114nois law and the policies of this Department

Further affiant sayeth naught,

SUBSC™1BED AND SwWORN TO
BEFORE ME TWIS 2 7<“DAY
N e a o , 1984,
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STATE OF ILLINOIS )
) 8§88
COURTY OF C © O K )

IN TRE CIRCUIT COURT FOR THE 18TH JUDICIAL CIrcuies
DUPAGE COUNTY, ILLINOIS DIVISION

PEOPLE OF THE STATE OF ILLINOIS,
Plaintifft,
vs. 80 Cn 2919

KERR-McGEE CHENMICAL CORPORATION,

)
)
)
)
)
)
)
a Delavare corporation, )
)
)

----—----------n.:‘n“ns‘---—--—-----

Court convened pursuant to adjournment,

Bfore the Honorable Fredrick lenzi,

Judge of said Court

Wednesday, May 14, 1506

1130 o'clock pum,

Longorjia & Goldstin 236 1030 Chicage
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» ¥ 4
waste disposal facility., And then therz is 2

substantial amount of contaminatec rTaterial, stne §
to 11 million cubic feet I mentioned, tha* ta:uv
wish to dispose of on site i~ an above grounsg
disposal cell.

Q. Were you present in this courtrconm
yesterday, Dr. Lash?

A. Yes, I was.

Q. And did you hear the t!ltimony.that wes
given by Dr. Cooper?

A, I did.

Q. Pid you hear Dr. Cooper express an
opinion as to the inappropriateness of the
Kerr-McGee site in West Chicage for the disposal
of radicactive waste?

A. Yes, I hearé him give that opinion and I
agree with {t.

Q. Why do you agree with it?

A, For the same reasons that Dr, Cooper
gave,

One, I do not believe that an above
ground disposal cell, particularly in an urbar
area, 18 an appropriate means of disposing cf

S
materials that will remain radicactive for 2a verv

Longoria & Goldstine 236 1039
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And T alcte Leliov:

that that particular cite fro-

¢ hvéreocolas=ie

point of vicw is not appropriate.

Q. Is it your understandine that the

Kerr-McGee plan does call for an above gracde

disposal cell?

LA

“ o/

A. Yes, most of the material would‘bc anoe

grade in the ~-- as it is proposed in the

stebilization plan,

0. Is it yvour opinion that an above graie

disposal cell is an irappropriate method for the

disposal of radiocactive waste?

A. Generally that is true.

And that i:

particularly true at this particular location, =

close to an urbanized area.

Q. Why is that?

A, Well, it means that if waste does cot =

The reason that it is inappror:iate :to

have waste disposed of in an urban area is =zt

it gets out, it immediately would cause exposure

to human beings.

And in that particular location, ! t:-ir

there {8 a chance of human activity, includinc
L)

outright intrusion that could cause dispersal o°f
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the material and exposure to pecple.

MR, NICKLES: Your Honor, will all cdefercrce
to Dr., Lash's expertise, I belisve we are ricns
into a cumulative area,.

Basically the questioning started bv
asking the witness if he agreed with Dr., Cocrer
and he said he 4id for the same reasons.

I think I the witness ocucht to c?n:ribu:e

something incdependently, or, this is really in the

nature of repetitive or cumulative testinonv.

MR, FOSTER: I do plan to get into some

different areas, your Honor.

THE COURT: I anm trying to interpret the
objection to be a promise ‘hat you would nct cat
into anything redundant for the defcnse.

MR, NICKLES: No, your Honor.

What I am saying is that the gquestions

and answvers thus far that relate ==

THE COURT: You would not make a promise that
you weuld not be redundant for the cdefense?
MR, NICRLES: 11 try not to be recdundant, your
Honor.
But what I am saying is that the court

issued a directive at the beginning of the trial

Longoria & Goldstine 236 1030 Ch
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that counsel should make every effort to keer
tepetitive or cunulative -

THE COURT: If I reccall I mentiornnd thos
testimony does often become recdundanc,

MR, NICKLES: I was reminding the record

that fact,

of

-~
23

THE COURT: VYour objection is notel. I will

permit counsel to proceed, though.

NR. NICKLES: Thank you, your ncnor..

MR, FOSTER: Thank you, your Hencr.

Q. Do you have an opinion, Cr. Lash, as
cxpert in radioasctive waste management as to

whether below grade disposal of radiocactive

is generally preferable to above grade cisnssal :

radicactive waste?

A, Yes.

.-
.

wéite

My opinion is that below crace cdisposal

is generally preferable to above grade cdisposal.

Q. Why is that?

A. Because below grade disposal can be

conducted in a way to more securely contain the

wvaste, due to less erosion of the features tha:

contain the waste,
.
In above grade disposal, you have th

Longoria & Goldstine 236 1030 Chic
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covering materials exposed to wind and wvater,
precipitation, more thawing and freezina, ar 1=
the case of Iliinois, and you have 2 feature :=n2-
is more susceptible in nmy opinion to human
intrusion,

Q. Dr. Lash, considering the natural
erosional forces that you have described, do 'ou
have an opinion to 2 reascnable of scientific
certainty as to whether an above grade disnoral
cell can be designed tc provide reasonabdle
assurance that it will maintain its structural
integrity over the pericd of time that the
radicactive wastes at UMest Chicago can be cu=ectes
to be radiocactive?

A, My opinion is that an above grade
dispcsal cell in the West Chicago - setting is
unlikely to provide containment of the materials
over the long time that they will remain
hazardous,

Q. In your opinion, is there a general
consensus of agreement among radioactive waste
management experts as to whether radiocactive
wastes should ?e disposed of in below corade rather

than above grade disposal structures?

Longoria & Goldstine 236 12020 Chicacso
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MR. NICKLES: I am going to object to tina:
question, your Honor.

I don't think that this individual can
speak for the entirec body of radiocactive weste
manacers, That guestion has not asked for the
gentleman's cpinion, but it asks for the opinions
of others who are nct before thc court.

THE COURT: Objection overruled,

It is his opinion as to whether or not
everybody agrees or there is some disagreement, I
don't think any answer that he will give will
surprise you. |

MR, NICRLES: I don't think anything surrnriscs
me, your Honor.,

I don't know that it is a proper
question., The court has ruled.

RY MR, FOSTER:

Q. Is there such a8 general consensus in vour
opinion, Dr. Lash?

A, I belijeve there is general agreement tnat
it is highly preferable tc have disposition of
radivactive materials below grade rather than
above grade.

For example, the US Nuclear Reogulazorv

-
~

'
o)
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Comnission in analyzing the == what sghould 22 dene
with uranium mill tailings, advises :tnat =:ne
tailings should be belcw grade ané should be
located in areas where the naturel forces decose
or deposit further materials or top of the
tailings rather than lead to erosion and ewposure
of the tailings.

Q. Considering cthe opinjon that ey *have
expressed relative to below grade dispogal of
radicactive waste, do you have an opinion az t¢
whether it would be appropriate from the
standpoint of ptbpet radioactive waste manaciront
to dispose of the Rerr~-!icGee wastes on site dut in
a below grade disposal cell?

A. I don't think it would be possible to
properly dispose of the wastes at the 'lest Chicaco
facility below grade, and the recason is that the
watertable is too close to the surface to take =Ihe
volume of wastes that are there and given the
aerial extent in which you would have to work,.

Q. Dt. Lash, given that you agree witn Dr.
Cooper's opinion that the Rerr-McCce site in "'est
Chicago is an Enapprop:iate site for the disposal

of radiocactive w. .tes, do you have an oninioern o 2

Langeria & Goldstine 236 1030 Chicaco
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23ve

reasonable degrec of scientific certainty 2s ¢t

whether the wastes shoulcd be moved t¢ & ror

“

sujitable site?
MR, NICKLES: Your 'lcnor, I am just qecine to
object to the speech befo:e the qucs!lcn.A

I think whatever Dr., Cooper said iz 1n
the record. I think it is inappropriate to L@
treferring this witness to another wvitnecs'
testimony as a prelude to a separate guection.

THE COURT: I don't understand the objecticn,
MR, NICRLES: Your Honor, I am cobjecting to
the form of the question.

The questioner started by reciting an
alleged opinion by Dr. Cooper, and the allecc<
agreement by their expert with Dr. Cooper. It had
nothing to do with the question,

I don‘t think counsel in asking guections
should be characterizing prior testimony. .

MR, FOSTER: If I may respond to that, your
Henor.

T don't think I was characterizing prior
testimony. The witness I believe stated that ne
heard Dr. Cooper's opinion yesterday as tc the

L]
inappropriateness of the West Chicago site for

Longorta & Goléstine 236 1030 Chicace
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radicactive waste disposal.

This wicness teostified that he gcrce:
with that opinion,

And I was just asking him, given that ne
agrees with the opinion that the 'West Chicaco citec
is inappropriate for the disposal of radicactive
vaste, does he believe that the waste should be
moved. )

I believe that is an appropriete
guestion,

TNE COURT: Objection is overruled.

MR, FOSTER: Thank you, your Konor.

Av bbb ouo-Sho—wattas Shalld be nevedy

Q. "hat is the basis for your opinicn =na:=
you believe the wastes should be moved?

A. Well, first, the Kerr~!icCee site in "'est
Chicago is inappropriate as we have dizcussec
earlier., Secondly, I believe that there are
preferable sites within Illinois and undoubtedly
in other pacrts of the country as well.-

Q. Given that you agree with Dr, Cooper's
orinion that the West Chicago site .s
inappropriate for the disposal of radioactive

.

waste, do ycu have an opiniomnm as tc wvhat She

Longoria & Coldstine 226 2030 Coicaco
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characteristics would be of a site thas veule e

appropriate for the disposal of

waste?

A. Y.'I

she

o e SRS Lo

I have such an opinion.

I think the characteristics of an

appropriate site for the Ferr=!'¢cfec

wastng are

very similar to the characteristics that woulsd bis

appropriate for a low=level

rediocactive weese

disposal facility, which we are going to try =c

site here in the State of Illinois.

Briefly,

include, of

ourse,

those characteristics wouls

& nonurban setting, A narcecl

of land sufficiently large to allow an adequate

buffer zone around the disposal cell. A

relatively simple hydrogeologic systerm, s¢ that

computer models would be expected to be relctively

accurate,
A

cell to an

either for

absence =~

substantial distance from the disposcl

aquifer that might provide & resource

farming or drinking. A

or,

I shouldn't

sDsence,

substantial

An absence of

the potentially available natural resources, so

there wouldn't be a possibility,

or a reduced

possibility of future human activity that would

¥ ¥
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- * *
A. Oh, yes. It would have to be idencilics

scveral years before, At least the =olcntin

-

gsites would have to be identified scverzl vezr:
betore that date,

That is because you have to characterize
the site, which weuld take about & year or £o.
Then ycu have to have 2 facility designed, and
then license review of the design in conjunctizn
with the site. And then actual construction of
the £ cility. And then a final review to assure
that the facility has been constructed as
designed.,

So we should have potential sites
{dentified in Illinois within about two years.

0. Dr. Lash, in your opinion, is thege anv
reason why the radiocactive wastes present at the
Kerr-McGee site in West Chicago should not ¢
moved to a more suitable site?

A. Well, thete is no reason I can thinik ¢f
that it shoulda't b2 moved to 2 mcre apprepriate
site.

The only basis I would think for not
having the waste moved is if you couldn't find

such a suitable site,.

+ x% #
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1 A, No, I don't think you can co it witnout

o

any study. Particularly in the scrze that I shink

3 the purpose of the study should be to finc weys t2
4 mitigate identified risks or potential hazerue
S associated with the removal and transportatior of
6 the material.,
7 0. But, Ur., Lash, we can all agrec thas it
" is aporopriate to do the studies in urier'ts
9 mitigate the risks, RPut can we alsu acree cthes {:
10 is avopropriate to do the study so we know what the
11 risks are?
12 A, I certainly think that a study could be
13 useful, But I don't think a study will revaal
14 information that would change my opinion thaz the
15 material should be removed.
16 Q. You know that in advance of the study?
17 A. Yes.
18 Q. And you know that despite the fact that
19 the NRC staff, which is the only agency that
29 looked at this matter, concluded that on-eite
21 disposal was better than movemen- of - the materia.
22 to an alternative site; is that your testimonv?
23 A, I don't believe that they conclude tha:
24 on=sjite dilpos;l was preferable to any

Longoria & Goldstine 236 1030 Chizace
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0. "hat do you belicve they concly

A I believe thev concluvded that they

.?

AN

to == that their preferred approach £2r tne tirn:
being was to allow on-site storagd.
0. Now, do you agree with on=-site storaac?
A Not indefinite on-site storace.
t'e have had on-site storaac for L §
and regardless of what happens, there will be
on-sits stcrage for some period of time., Tuz I

don't think indefinite long-term storage ic arn

apprnpriate approach.

Q. Dr. Lash, when do you

intend te¢ ¢o

study of the risks and costs ol moeving the

material to another site,

the adminiutrative agencies, whoever 1is

decision-making position,

in a

can assess the rish:

s0o that the court ani

tes

€

rals

versus the benefits of the aiternative site versus

the current site?

A, I didn't indicate that I was going

such a quantitative study.

Q. I see.

So while you

ehink

1 =)

it is apprepriate,

have no plans now to do such a study?

Longotia & Goldsetine
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A. Not personally or the Departrment ¢f
Nuclcar Safety. No,

Q. flow about the Depertment c¢f Cecicgical
Survey, are tney doing the study?

A, I have nn idea. I am not informed tha:
they are.

Q. How about the Attorney CGeneral's o2ffico,
are you informed that they are doing the 2su<v?

A. I have not been informed that thev are
doing a study like that.

N Anc the Illincis EPA, are they coins 2
study?

A. I have not been informec¢ that thev arcs
doing such a study,

Q. In fact, a study is being perfcormed righe
now of these very facts and these very icsues,
isn't that the fact?

Do yocu know that a study i{s going on
tight now, sir?

A, I know that the == {f you are referring
to the work being done by the Argonne National
Laboratory under contract to the US MNuclear
Regulatory Commission, I know that they arce

B
preparing some supplement to the existinec

Longoria & Goldstine 236 103¢ Chiceco
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environmental impact statement,

0. And that s a study cthat vwil. <o, sm¢nu
other things, the kind of cost-benefit analvziiz
with respect to alternative sites that you have
testified would be appropriate:; isn't that correct
sic?

A, I do not knew if that is corract,

0. Your counsel and yvour deputies have nos
informed you of the objectiver of the Araonnc
study?

A. I know that part of their objeczive, 2t
least, is to see if they can identify pesential
sites or areas that micht contain potentiezl
appropriate sites for the Ferr=l'cCee waste,

Q. Now, you have great confidance in
Argonne, don't you, sir?

A. 1 don't know what you mean by that.

The Argonne National Laboratory is & var
large orgeanization that has many differernrt
indi~vi{duals in it, that works on a wide variety ¢
projects,

Q. tsn't it a fact that with regard to the
decommissioning of the Luminous Process facility

.
in Ottawa that you have talked abcut, that the

Longoria & Goldstine 236 1030 Chicacec




L

0000153

1 statt used Argonne in regard to that projcce?

2 A Ve hired Argonne !l'ational tabks =0 rrev

3 specific individuals to us to give acdvice te

4 the == technical advice to the departnens, 1in

S connection with the decontamination and

6 decommissioning of the Luminous Processes facilicy

7 in Ottawva,

3 0. lave you been made privy to the sccny of

9 working performed by Argonne in its assessmcat of ‘
10 alternotive sites to be cemparcd to on-site
11 disposal, Dr. Lash?
12 A, I am only gencrally aware of she f.:2 ‘
13 that they are doing some kiné of investigatir: 2t ‘
14 part of the supplementarv EIS to find =cteoentizl
18 sites outside of West Chicago for disposal c¢f t.» ‘
16 materials,
17 Q. Are you aware, Dr. Lash, that the
18 supplementation of the impact statement its being
19 performed because of the insistence by the state ‘
20 that it oe performed?
21 A. I would certainly hope that the state's
22 opinion in that matter carried some weignt. I
23 don'l know the axtual reasons that the !IRC decidad
24 to do a supple;entary statement, but I certcinlvy

Longoria & Goldstine 236 1030 crhicgae
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support tha: position.

0. §c¢c you support it.

De1't you think that a decision makeer whe
is going tc decide where this waste shcula cg¢
should have the benef.t of “he work that the state
has set in proyress by insisting that it be done?

A I am not sure.

0. I you were & decision makeg, with tae
power to m ke a decision as to what and irn ;h;z
¢geshion on would deal with the waste, woular'ts
you want t> have the Argonne study that has heen
set into mation by the gctate's insistence that
such a stuidy be done?

A. I think the Argonne study can be helnful,
But, as I said before, I do not believe that such
a detailec study is necessary at this time in
order for me to have the opinion that the matcrias

should be moved.

Q. ey can come to an opinien without the
s:tudy?
A. 1{thout that particular study, yes, I
can.
Q. jithovt any study?
A. iitho;t « specif.c study of transoecrtin?
tongori: & Goldstine 236 1030 Chicage
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the waste to a specific site. Yes.

O, Are 'ou of the view, Pr. Lagnh, etz ner
you determine how to deal with gzadicactive waseed
or hazardous wastes that one should take in::
account the benefits and the disadvantages and the
costs of doing it one way versus ancther wav?

A, Certainly that should be consicderer.,

0. And in fact Conrgress his mancatal shat
the EPA when it sets its standards for active or
inactive sites, that it explicitly should ccnduc:
some type of weighing of the costs versus the
benefits of «ny particular standara, isn't th:ee
correct?

A, Yes., rTost is ulways 2 factor :tc
consider.

Q. Risks also?

h. Risks also.

0. Benefit also?

A, Yes,

Q. And you would acoree, would you not, Dr.
Lash, that the process of selecting a site for
hazardous waste or for radioactive wezste is 2
process that involves social issues, political

issues, hydrological issues, geclogical 1is

Longoria & Goldstine 236 1030 chicse
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and many other issues; isn't that correct? 0000156
A, Yes, there are very many factors to
consider.

0. And you have to consider all of those
factors?

A, I an not sure what you mean by all those
factors., But you have to consider many factors of
the nature that you menticned, techrnical and
nontechnical.

0. That's right.

And, in fact, in the process of the
state's consideration of selecting a low=-level
waste site, the state, through its Gecloaical
Survey, has indicated that factors such as tn’
social, political, geologic, hnydroloyic are 2ll
relevant considerations in making that
determination, isn't that correct?

A. They offered that opinion to us, but it

is an opinion I happer to agree with,

Q. So we are all in agreement?
A. I guess on that point, sir, we are.
Q. Mow, it is a fact, isn't it, Or. Lasih,

that if a site were to be located by the iracnne

process or three sites located by the Argonne

+ % +
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Do you see that, sir?

A I sec the attachrent, ves.,
intra~laboratory memo,

Q. Yes,

Have your staff brought this memo to ycour
attention?

A. I have not seen this memo before.

0. And in what fashion, sir, have veou sc23me¢
familiar wich the work beinc done by Areccang®

A. Staff and counsel have mentioned it t¢
me, told me that it is going on.,

Q. Did you think it mlght.bo televant t¢
your testimony to knew what Argonne is deine?

A, I didn't think it was necessary to lecar=s
specifically what Argonne was doing, the
supplementary.

Q. You think you knew enough about whas
Argonne was doing tc give the opinions you dic
today?

A. On Argonne? Or, I am sorry. I don't
undcrstaﬁd.

Q. You felt you knew enough about what
Argonne was doing in connection with the

supplementation of the EIS to render the onin.anr

Longoria & Goldstine 236 1030 Chicacce
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you did teday?
A, Yes, I believe 5o,
Ac I incdicatea bdefore, I dan't b2alicve
need the numerical results of the Arqaonne stiu
order to hold the opinion that I do.

Q. Do you think Argonne sinply is

7 provide a bunch of numbers?
9 A I doubt that they will provias jue: =
9 bunch of numbers.
10 Q. Then why do you simply toss off the
11 Atgonne report by saying I den't nced theoir
‘ 12 numbers teo 9160 the ¢pinions I had civen tccay?
o 13 A, I don‘t need their study.
14 Q. You don't need their study?
15 A, In order to have the opinions I have
16 today.
17 Q. tthy did the state suggest the study beo
18 done then, if you don't need the study to rander
19 an o2inion?
20 A, I don't know the details of the state's
21 argument in the case.
22 I would support such a study, because I
23 think we are :fying to persuade indjividuals anc
24 organizations who do not hold the view that 1 =¢C.
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1 that the wastes chould be moved.

2 And there arec going to be co=¢ nEeel iy 1
3 believe, who will be more influencec by such

4 studies than I anm,

5 Q. Let me piece that answer togecther, °r.

6 Lash.

? You arc saying that the sgsvdy may be

8 useful in persuading other people about ghe

o benefits of moving the material, but you are
10 already convinced?
11 A, Yes,
12 Q. Might it be useful to Judge lenzi, ‘or
13 example?
14 A, I suggest you ask the Judge.
18 Q. Might it be useful to a decision maker
16 who has an open mind on the matter, sit?
17 A. It can have value, yes.
18 Q. Now, let's look at the scoping dcﬁunent.
19 Dr. Lash.

20 I would like to turn your attention firs:
21 to the list of potential off-site disposal

22 categories, which is the last == two nages neut to
23 the last.

24 Do yo; sec the chart set up, sic?

Longoria & Golédstine 236 103C Chicace
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A, I am not sure what you are talkinc zbcus.

Q. Let me show you., You have it, Veoc.

A, Okay.

0., You have the chart,

And you see on the one pace, this itg no:
numbered, but it is the third page in on the
Argonne document, it has Illinois sites on ore
Page and on the other page out-of-stete sitez., ~:
you sec that, sir?

A. Yes, I do.

Q. Now, do you think it is apprepriate =2
consider the benefits versus the risks and cosss
of on-site disposal versus existine lcw=levsl
disposal sites?

A This is not how I woulé go abocut it,
But, I think it can provide some useful
information,

Q. Do you think it would provide uscful
information to compare the costs and benefizs of
locating the wastes on site versus new Illincis
Kentucky low~level waste disposal sites, the ones
you are working on?

A, I didn't hear the first part of vour

3
question,

+ ¥+
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-

Qv DL letrotr; ~1f the MNBC WerLe £2 QiNo- 1toe

~S&Ae4L40NE tO On=-site o

-8posal of the lezz-.'gnce

ASLR. wWQOUld LhAt- CRINGE—OUI—OPIRLOR—Chat © b4
|- NIV-T-0VY WaSEtLe Showld be moVew t5 a more.

SRREORLiALS Site? o
AQ “a NQ & o
0. l.'by. net? -

A Because I bel

ieve that tha2t is en

thappropriate site, and the  NRC's oninieon on i:

woudd-not persuade me

otherwice..

MR, FOSTER: I have no further cuestions on

redirect for this witnes., your Hecnor.

TRE COURT: Thank you,

Any recross?

RECROSS

BY MR

Q. Or, Lash, if
on-site disposal made
receiving the Argonne
experts, and having a
before even reviewing

today, not knowina wha

EXAMINATION
« NICKLES:
the NRC were to decide the

the most sense after

report, the views of all th

hearine; are you gavine

r

ting here

the report, si

t they would say, whas

236 1020 Chicornes
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Argonne would say, what the exnert woulc z:av

would disagree with it; is thzat
A fly testimony i¢ that I carnot

they would provide information,

veur

’

LBt iner

cec hov

that would persuade me either that the currant

gsite is inappropriate or that thcre zren't

»
- o

new infermaction,

suitable sites available for the disposal c¢f tr>2

material.

0. De. Lash, you are not saying agc @

scientist that you would foreordain your ¢=inion

before looking at the results of the work ta=

going on, lto'you?

A, I think that it is sensible to milhe

you have to determine when you have encuan

information to make a decision.

In ny opinion,

there is encugh informaticn available to 2 Torson

such as myself to have the opinion that the

material should be moved as a matter of pudlic

policy.

Q. Now, you expressed a view,

£

ot examnle,

the transportation risk was not great; anc ycu

haven't even looked at that,

have you?

You haven't even looked at the rcutee

[ ]
that are involved, whether
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11
12
13
14
15
16
17
18
19
20
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22
23

24

through small opportunities? You hcoven's com=are

the movement from the lerr=''cGee¢ £its teo =i ¢ Y-
Lake City situation at all, have you?

MR, FOSTER: Your Honor, I obicct to thi= =2
now going beyond the scope of the recirect.

THE COURT: Objection overruled

BY MR, NICKLES:

0. hat route znd how are the vastae pesang
moved from Salt Lake City?

It is being moved by a train airsctiy to
to the wilderness, isn't it? There is nothirg cus
there.

A, It is being moved by a tza{n. althocah
the environmental impact statement aluo ca-ci.ere
movement by truck.

Q. What is outside of Salt Lake City?

20 you know where it is going, what route
it is taking?

A, Generally.

Q. How does it compare to the route :=ras
would be taken to move the West Chicago?

A, I don't know where the wastes fro- "‘ect
Chicago are going to be moved scecifically.

3
0. And without knowing that, vou cre

LS ]
o
[

0
i
b}
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prepared to say today that the transneortation
risks ire nealigible, is that correct?

A, I am prepared to say that they arte =cine
to be very low, yes.

0. Withcut knowing the facts regarding :zhe

alternative site and how the materials wouls o:

? moved, you are prenared to say today that :nc
8 radiological releases would be deminimis, ywoul-='s
9 you, sir?
10 A. I didn't use the word deminimis, I caid
11 there woulé be no significant risks from the
12 release of radiocactive materials durinn
‘ 13 transportation.
14 0. I see. No significant relcasge vercis
15 demininis?
16 A, I didn't say versus anything. T Shls; oo
17 words were, I believe that there was no
18 significant risk.
19 Q. Do you have any ;dca of how rany
20 truckloads ~= I just quickly calculated the numdaor
21 of truckloads that would be invelved in moving 1l
22 million cubic fee. wherever. Any idea of how man
23 truckloadg we are talking about?
‘H 24 A, Thous;nds. I

-+ * #
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