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[. BACKGROUND
On Decewber 30, 1977, the Atcmic Safety and Licensing Appeal Beard

issued its decisign in the above-captioned matter (ALAB-43Z2) in which
it reversed the Licensing Bcard. The Apnpeal Board also remandad the
proceeding to the Licensing Board for a supplemental evidentiary nhearing
on appropriate relief. On January 4, 1378, Consumers Power Company
filed a motion for an extension of time in which to file its petitien
for Ccmmission review of ALAB-452 and for an enla:rgement of paga lTimi-
tations on briefs,

On January 13, 1978, the Commission ordered the parties, inciuding

tha HRC Staff, to submit their respective views on the pos

sibility of
defzrring Commission review of ALAB-452 until after the supplemental
evidentiary hearings before the Licensing Board took place and the Appeal
éoard reviewad the results. In additien, the NRC Staff was reques.~d

to summarize the status of other pending antitrust hearings and appea)

which might be affected Ly such deferral of Comumission review and to

provide an estimate of the significance of any such effects,
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II. THE COMMISSIOM SHOULD DEFER REVIEW OF ALAB-452

The NRC Staff believes that the Commission should defer review of
ALAB-452 until the supplemental remand hearing on relief mandated by
ALAB-452 has been completed and the Appeal Board has had an cpportunity
to review the results. The NRC Staff believes that there are practical
considerations which weigh strongly in favor of such deferral.

First, duplicative effort and time delay would be likely to occur
if the Commission reviews ALAB-452 pricr to completion of the remand hearing.

t would not have

—e

If the Cormission were to review ALAB-452 at this time,
tefore it any licensa conditions which might be apprepriate as relicf
sincea that matter has been remznded to the Licensing Board. No license
conditions appear in the record because the Licensing Soard found no
siituaticn inconsistent with the antitrust laws and the Appeal Board
directed that the record be supplemented tefore impssing licenie conditions.
Hence, unless the Commission reverses ALA”-452 completely, a supnlamental
remand hearing on relief will be held. The results of the remand hearing
would then also be subject to review by the Appeal Soard and appeal to the
Commission. For the Commissicn to review effectively the results of the
remand hearing, it is likely that significant portions of the record
underlying ALAB-452 wculd have to be re-examined. Thus; duplicative effort
by the Commissirn wculd be a strong possibility under this "piecemeal”
approach.

The Staff contends that the least time-consuming and most efficient
approach is to permit the remand hearing to go forward prior to any
Commission review. The remand hearing is essantially supplemental in

nature and, therefore, likely to be much more abbreviated in scope and
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duration than either the initial phése of an antitrust hearing or
Commission review of ALAB-452 at tnis point. Thus, there would be a
discernible savings in both time and agency resources if the Commission
chooses to avoid the "piecemeal apprecach" by deferring its review of
ALAB-452.

Second, if the Commission elects to review ALAZ-432 at this time
under the "piecemeal approach," that Commissicn would not have a complete
record before it; the record would lack both a full hearing record and
the Appeal Board's views on appropriate liccnse conditions. Tha remedy
or relief phase of an MRC antitrust proceeding is crucfal to any revisw
of the entira record in determining what license conditions, if any, are
appropriate to remedy a given factual situation. Accordingly, defarral
of review of ALAB-452 would enable a full and compleve record to be

davaloped prior to any Commission review.

The NRC Staff also believes that there would be ne prejudice to
Consumers Power Company or any other party to this proceeding by per-
mitting the remand hearing to go forward at this time while defzrring
Commission review of ALAC-452. The construction permits for Midland Units
1 & 2 have been issued, and their continued effectiveness would not be
affecteq by deferral of Commission review since these units were "grand-
fathered." Accordingly, there will be no delay in the licensing or

construction of the units if the Commission accepts the Staff's position.
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The NRC Rules of Practice, 10 CFR Part 2, would not prevent the

remand hearing from proceeding concurrently with the Commission's review
of ALAB-452, However, such concurrent actiens wou%d be inadvisable,in
the Staff's view,since Commission reviecw might make the efforts expended
in the remand hearing either unnecessary, duplicative, or misdirected.
Giver the probability of an abbreviated scope and duration of the remand
hb.aring and the desirability of a full and complete record for Commissicn
review, the Staff believes that the remand hearing should pracede any
Commission review,
]

revien

The Staff concludes that the interests of avoiding piecemea
avoiding wasted effort, conserving agancy rasources, and the lack cf
prejudice to any of the parties weigh heavily in favor ¢f deferring
Commission review at this time. The Staff finds no countervailing interests
which would require that the Commission review ALAB-452 ncw. This
can bs seen, in part, by the Staf's summary of the effects upon ongoing

entitrust proceedings which appear below.

III. STATUS OF OTHER PEMDING ANTITRUST HEARINGS AND ABPEALS

A. The follewing antitrust proceedings are in the early stages
of the antitrust review proccess or before an Atomic Safety and Licensing Bcard
(ASL3):
(1) Pacific Gas and Electric Company, Stanislaus fNuclear

Project, Unit No. 1, NRC Dkt. Ho. P-584A: intervention
granted; discovery under way; hearing dates not yet set.

(2) Houston Lighting and Power Company, South Texas Project
Unit Nos. 1 and 2, NRC Dkt. Nos. 50-498A, 50-499A:
awaiting Attorney General's advice letter; any hearing,
if necessary, to commence thereafter.

(3) Florida Power & Light Company, St. Lucie Unit 2, NRC
Dkt. No. 50-389A: intervention granted by ASLZ; affirmed
by Appeal Board; awaiting decision by Commission on its revieu
of Appeal Board decision on intervention.
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(4)

Detroit Edison Company, Earico Fermi 2, NRC Dk:. No. 50-
34TA: awaiting intarvention ruling by ASLB.

The following two proceedings are presently pending before the

Atomic Safety and Licensing Appeal Board (ASLAD):

L.

(1)

(2)

Cleveland Electric [1luminating Company et al., Perry
Nuclear Power Plant, Uaits ' and 2, Davis-Besse Nuclear
Power Station, Units 1, 2 and 3, NRC Dkt. fdos. 50-440A,
50-44 1A, 50-346A, 50-500A, an< 50-501A: briefs submitted;
oral arjument comnleted; awaiting ASLAB decision (ASL8
found situation inconsistent with the antitrist laws

and ordered license conditions).

Alatama Power Companv, Joseph M. Farley Huciear Units 1 and
2, NPL Dkt. Nos. 50-34C32 and 50-3542: final Driefs duz €0
ASLAS by Aoril 12, 1978; oral arqumaat to fnllga therzafizr
(ASLB found sftuction inconsistant with the zntitrust

laws and orderad license conditions).

In assessing the effects of Commission dzferral of its review of

ALAB-452, it is the Staff's view that:

of the above pending antitrust proccedings before a Licensiag
Board or an Appeal Board. The absence of adverse effects
stems from: (a) the "grandfathered” nature of scme of the

proceedings (Davis-Besse and Farlev); (b) agreement of the

parties that the constructicn permit could issue subject

to Tater antitrust proceedings (St. Lucie 2); and (c) the
construction permit or operating license has fssued after an
initial decision of an ASLB (Perry and Farley). In addition,
Fermi Unit 2 has a construction permit, and the intervention
proceedings are in the context of a post-construction permit
amendment to add new co-owners. South Texas is also being

constructed pursuant to a construction permit, and any pro-



ceedings in that matter would be in the context of an
operating license application. The Stanislaus proceeding
is an anticipatory antitrust review, and the health, safety
and environmental aspacts of the construction permit appli-

cation have not yet been tiled.

The only acversa impact which the Staff can parcecive is on
the applicaticn of substantive antitrust law stardards to

the various proceedings before the respective Licensing and
Appeal Boards. However, there would be no adverse procedural
impact on or delay of those proceedings. For example, the

Appeal Board could decide Perry. Davi- -Besse in accordance

with its present vicy on the substantive law, much as the
Licensing Coards have rulad in cther proceedings before any
guiding decision was rendered by the /Appeal Board. Certainly,
the Appeal Boards and Licensing Boards would be benefitted

by the Commission's guidance on the applicaticn of substantivs
antitrust law standards, but deferral of Commission review

in ALAB-452 would not prevent those Boards from '-:iding

matters before tham based on existing precedent.



On balance, therefore, the Staff believes that the benefits to be
gained by avoiding piecemeal review and waste of agency and other parties’
resources outweigh any adverse effects which flow from deferral of Com-

mission review of ALAB-452.

IV. CONCLUSICH

For the reasons stated above, the Staff urges the Comiission to defer
its review of 4LAB-452 until such time as the supplemental evidentiary remand
hearing on relief is held before the Licensing Soard and the Apgeal Board
reviews the outcome of that proceecing.

Respectfully submitted,
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Benjamin H. Vcgier ’

Deputy Diractor
Antitrust Division, QELD
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Fredric D. Chanania
Councal for NRC Staff

Dated at Bethesda, Maryland
this 27th day of January 1978.
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