UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

)
In the Matter of ;
CONSUMERS POWER COMPANY Docket Nos. 20-323
0-33
(Midland Plant, Units 1 and 2) ;
MEMORANDUM

During the Midland suspension hearings, two documents that
were introduced into the record by the Licensee and one document
that resulted from a discovery request by the intervenors other than
Dow may describe a "situation inconsistent with the antitrust laws."

This Board has no antitrust jurisdiction (see In Re Houston Lighting

and Power Co., et al., South Texas Project, Units 1 and 2, ALAB-381,

Mﬁrch 1977). However, the Midland Antitrust 3card still has juris-
diction because the Commission has not directed that the record be
certified to it for final decision nor rendered a final decision, nor
has the Midland Antitrust Board disqualified itself (see 10 CFR § 2.717a).
If the initial decision of the Midland Antitrust Board was not before
the Appeal Board, we would simply refer the matter to the Midland Anti-
trust Board for whatever action that they deemed appropriate. Because

the antitrust decision is before the Appeal Board, we deem it prudent
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to refer the matter to the Appeal Board so that they may act on the
matter on their own or remand the matter to the Antitrust Board for
appropriate action. We would respectfully suggest that the matter be

remanded to the Licensing Board with instructions to reopen the record.

The two documents introduced into this record by the Applicant
are the Steam and the Electric Centracts between Consumer Power and
Dow (Testimony of Mr. Howell following Tr. 2074). On page 3 of the
Electric Contract, Ocw is preventad from reselling electricity. On
page 28 of the Steam Contract, Dow is prevented from reselling steam.
The discovery document is Dow's minutes of a meeting between the
Licensee and Dow held on February 24, 1976. These minutes appear to
reflect the Licensee's intent to prevent municipalities and/or com-
petiters from selling power to Dow after having purchased that power
from the Licensee. (For the Appeal Board's convenience, copies of
page 3 of the Electric Contract, page 28 of the Steam Contract and

pages 6, 7 and 18 of the meeting minutes are enclosed.)

HE ATOMIC SAFETY AN
ICENSING BOARD

th A. Auebke My
enn Leeds

Dated at Bethesda, Maryland
this 15th duy of June, 1977.



Enclosures: 1) Ltr. to Chase R. Stephens, Chief,
Docketing and Service Branch,
Office of the Secretary

2) P. 3 of Elertric Contract,
p. 28 of Steam Contract, and
pp. 6, 7 and 18 of Minutas
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AGREFMENT FOR ELECTRIC SERVICE
BETWEEN
CONSUMERS PCWrd CCOMPANY
AlD
TIIE CCW CIEMICAL CCMPANY -
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3. Dow skall pay for such emergy in accorianc- with Consizers

Power's Rate "F." By reascn ot the character cf the proposcd use of

servier, il 1o also subject o the proviaiens of Rule 12(1) - Auxillary

or Stn.nc.iby Service, of Consumers Power's Standard Electric Rules and
Regulntlons. A copy of said Rat.c and Sheet No. 5.06 and Sheet No. 5.5'(
contalning said Rule nre attached hereto and =ode a part hereor.. Said
service shall also te subject £o such future revisions and ezendzants

to said Rate or Rule, or both, supplements thereto, or substitutes theree’

for as are hersafter £113d with end arproved by the Michiges Public Service

Coemissicn.
b, It is further agreed tha%:

(a) Dow's contract dsmamd fur such service shal

be established at 300,000 kilowatts.f Such service is for

the aole use of Dow, fur the purpeses aforssaid, and skball

not be trmnsmiticd cliewhere or shared or :csc-lc’;J Seid

energy may be used by Dow as auxilissy £9 cleciric energy
serated by Bow by iis. own generzti=zg .‘aé. ities exdsting and

operating or cperable as of Jonuary 15, 1674. It 45 a c::*"" zdition

of Concumers Powver's ‘as:'ec':.:;".t to serve Dew bersunder that Dew

ﬁny repalr, tut shall not replace cor add to, Dew's said gener-

o.tir{; facilities. Dowv may generate end utilize in 1it3s Midland

Plant such porticn of Dow's Midland Plont eleciriczal pover re-

quirements as may Le suppliecd incidentally frwm che=ical processcs

at Dov's Midlx.\nd. Pl.nz.:. Consuzers Powver Qrees to pes=it Dow,

vhen Dov 3o desires, %o opc"n e Dov's electric generating fa-

eilities in parallel with c...nsx....c"s Pover's electric systexm;

Frovided, howvever, that such rarsllel operaticn shall at no
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CONTRACT PCR STEAM SERVICZ
EETWE=
CONSQERS Powzm CCMPANY
ND
THE DCW Ccarn CQPANY




ticn 9 (Contd) 28

of authority or regulaticn by 3cve¥n:eatal or ailitary authorities, Y%hen-
ever there shall be any interruption in service or variation in pressure or
other service charscteristic; due.to the afcrezentizned causes cr cenditions,
Dow shall use all resscnable effort to remove such csuses or ccanditicns.

, 10. Steam supplied to Dow hereunder shall e for the sole use
of Dew, for the purpcse aforesaid, and shall nct de :rsnsmitte@ elsewhere,
or shared or rescld, ! '

1l. Dow =2y generate and usilize in ‘%3 Miiliad Plant the follow-
ing supplies of stesm, 3dnd the same shall be exﬁluded frem Dew's cbligaticn
to purchase all of it3 Midland Plant s<eem requirexents f:én Consuzers Power
as provided in Secticn 1:

8. from ell of its facilities at Dow's Midland Plant which
&{e opefa:i:g-or cperable as cf January 15, 1574, any
exount of stesn, a3 2tanddy or awciliary to the stesm
to be provided by Ccnsumers Fower: provided, however,
that Dow zay repair, bdut shall no. replace cr add to,
its steex-producing facilities at the South and West
Power Houses at i%s Midland Plant; and provided, Nursher,
that upon retirecent of said Power House facilitiess Dow
Eay generste axnd utilize in its Midland Plant an amcuns
of steam not exceeding l,CCO,cCO lbs/bxr of steaz at &
Fressure oot exceeding neminal 175 psiz frem any facili-
ties owmed and opersted by Dow, as standby or auxiliary
Lo the steam to be provided by Consumers Fower, The

foregeing amcunts of stee= shall be deemed to include,

——

-
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DOYW CONTIDUNTIAL P
DOW-CONSUMERS NUCLEAR PROJECT MEETING
February 24, 1976
Jackson, Michigan
Present:
Dow
Parke Brown
Jim Burroughs
Lee Nute
Joe Temple
Mac Whiting
Consumers
Judd Bacon
Steve Howell
Gil Keeley
Russ Youngdahl
-~
Heiks ¢ 42 21
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Ten Year Power: Consumers wants a firm contract for ten years
commencing when "te nuclear steam contract ‘oes into scrvice to
sell Dow all the power that Dow purchascs. Consumers would sell
this power at their then current systen industrial rate. They
would not be required to meet a rate offered to Dow by any
competitive source that might wish to secll power to Dow. The
reason for taking this position is that Consum2rs does not want
to find themselves in the position of selling part of their
Midland plant to municipalities and/or cooperatives and then have
them turn around and sell power to Dow cheaper than Consumers can
because of their different tax situation.

Consumers said that, in summary, these were the two conditions
that Consumers wanted Dow to agree to if Consumers would allow
Dow to have a year-to-year electrical contract and the right to
generate its own power. First, that the cost of any change in
facilities built to serve Dow as a result of capacity reservaticns
will be charged to Dow. Second, Consumers shall also have the
right of first refusal to sell to Dow any purchased power Dow
wishes to buy over what Dow agrees now to purchase beginning
when Consumers' commercial steam delivery to Dow starts and
Consumers wants that right for ten years.

Dow replied that Dow does ncot want to be discriminated against
except for what is specifically defined in the contract. Consumers
said that Consumers is not trying to discriminate against Dow
versus other industrial concerns such as General lMotors and that
the only difference from present system rate restrictions that
apply to everyone would be the 10 year 100% purchase requirements
clause.

Deregulation: Dow commented that we could understand why
Consuners wanted to be protected from unfair competition that is
caused by built in tax advantages. However, Dow couldn't under-
stand why Consumers shouldn't be competitive with other utilities
such as Detroit Edison, Toledo Ediscn, etc., all of whom have
essentially the same tax situation and might be willing and able
to sell power to Dow.

Therefore, Dow would like to see a clause in the contract that
Dow would not be restricted from purchasing power from someaone
else if the real world changes during the 10 year pericd and
there are no regulations preventing other reputable sources of
supply of electricity from competing with Consumers for Dow's
business. A clause allowing Consumers to retain Dow's business
by meeting the competitive price is reasonable. Dow is reluctart
to agree to Consumers' proposal unless there is a competitive
price clause since Dow believes Consumers cught to be ccmpetitive.
with other public utilities.

Consumers replied that they had no concern with a clause such
as Dow suggested provided that Consumers was totally deregulatcd.
They pointed out that the municipalities and cooperatives are
not regulated in Michigan and this crecates unfair competition.




‘Dow reiterated “ha+ we were interested ir he Possibility of /f\
éercgulation i. the future and that we feci that this certainly
necds to be a part of any electric contract that runs out into
the 1990's. .

Antitrust: Dow commented that we thought there could be . = Ly
antitrust problems with a 10 year 100% requirement to purchase '
pPower, especially ocne without even a competitive price clause.
Dow asked if Consumers had considered this. Consumers said yes.
Dow asked whether if, in their cpinion, this was a problem.
Consumers replied that "they are aware of tha Preblem and have
looked at it." Dpeow will investigate the matter further and
Suggested Consumers do likewise. '

PURCHASE POWER COST.

Current 1982 Estimate: Consumers is now pPredicting that Dow's
Power cost in 1922 for 300.%0 @ 100% load factor will be 31 mills/
KW versus 30 mills estimated last April. This estimate includes
the impact of their latest fuel cost estimatess but does not
include the impact of their latest estimate of the Midlang nuclear
Plant's cost. Also it is based on cbtaining their 12.12%
authorized rate of return on equity in 1982. However, if they
should get a 143 return, Dow's power cost would increase to 32
mills. 1In Consumars' latest rate increase recuest, Consumers
asked for a 14-1/2% return but the MPSC (Michigan Public Service
Commission) Staff is recommending that 13-1/2% be authorized.

Current Rate Structures: 1In the last two rate requests the
MPSC §ranted Cecnsumars, they redefined rate structures. Currently,
assuning an overall rate cest index of 100, the residential rate
would be 30, the industrial 100, and commarcial rates would be
ovecs 100. In Consumers' opinion, Dow's and General Motor's
intervention in rate cases has been very pesitive in Protecting
the cost of service concept.

Time of Day Rate: Consumers has been investigating time of
day rate structures (higher rates during peak demand pericds).
Hovever, the feedback they have received fronm industrial users
indicates this type of rate structure would not be of much value
for shifting lcad demand. Industrial users indicated that if
there was too large a time of day penalty, they might move out
of the State. e

Consumers doesn't think time of day pricing would have much
imnpact on industrial users if it is based on cost of service.
However, there is a real hazard in that Consumers might be
required to set pPeak demand costs on scme other bases.

Life Line Rates: Throughout the country there has been quite
¥ push for life line rates for the poor. These rates allow
PYople to purchase a minimum of about 300KNH at an artificiaily
lowr cost. If this happens in Michigan, the industrial and
Comunercial users can be expected to make up the cost deficiencies.
Consumers OPPOses this concegt because lower income people are
not necessarily low power users. ' '



I

power from Consumcrs. Dow proposed to pay the contract pricc
for the 4,050M%/hr. of stcam plus a conversion fce including a
profit to Consumers for that part of the steam demand that was
converted by Consumers into power for Dow. Dow would pay for
the steam on a take or pay bases, but if we didn't get the
steam we required and the amount of power agreed upon we would
Pay only for what we did get -- a true "“take or pay".

Consumers cocmmented that they have never sold unit power from a
power plant. They veociced concern that.in working out a
conversion cost they did not discriminate against other electric
customers. Dow asked if the City of Lansing and Oldsmobile
weren't doing this? Consumers didn't know. HL én ' .
| “4; ',.
Consumers concluded by sayving they hadn't thought Of this
pProposition, were interested, and would give it serious

consideration.

CLEAN BILL OF HEALTH.

Both companies agreed there was no point in discussing a clean
bill of health at present. The general consensus was that this
should be done conly after everything else was agreed upon. Dow
restated that Consumers should not undervalue this item in the
negotiations.

SITE RELATED COSTS.

Consumers asked Dow if Dow wanted them %o consider as a separate
item the $1,500,000 designated in the contract as the price for
acquiring land for a typical power generating site or include
this item as part of the total site related costs problem. Dow
agreed it should be part of the overall site related cost

" problem.

Consumers stated that they did not think that the time should
be taken during these negotiations to solve this whole problem
because it was too involved. Dow agreed.

DOW SELL STEAM. . po-

Dow commented that at the last meeting the guestion was left
unanswered as to whether Consumers would allow Dow to sell nuclear
steam. Consumers replied that Consumers didn't care how Dow used
nuclear steam but hadn't intended for Dow to sell any of the steam.
Consumers still doesn't want Dow to sell steam but will consider
this question as part of the total package. They stated that if
.Dow commits to a certain quantity of steam on a take or pay basis,
Consumers could sce no great advantage, realistically, in

restricting what Dow does with the steam within that demand --
including its sale.




UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSTION

In the Matter of

Docket No.(s) 50-329A
50-330A

CONSUMERS POWER COMPANY

(Midland Plant, Units 1 and 2)
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CERTIFICATE OF SERVICE

1 hereby certify that I have this day served the foregoing documznt(s)
upon each person designated oa the official service list compiied by
the Office of the Secretary of the Cormission in this proceading in
accordance with the vequirements of Section 2.712 of 10 CFPR Partc 2 »
Rules of Practice, of the Nuclear Regulatory Commission's Rules and
Regulations. :

Dated at Washington, D.C. thii
) /
(L7 day of kg L 1972 ;

W Liewia,

Off{ice of the Secretary:f the Com=ission

5'1/‘1/(“(26(’: LA e 452-F3F -3¢
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Washington, D. C. 20555 Antitrust Division
P. 0. Box 7513
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