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In the Matter of

TOLEDQ EDISON COMPANY and
CLEVLLAND ELECTRIC ILLUMINATING CO.

(Davis-Besse Nuclear Powar Station,
Units 1, 2 and 3)
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CLEVELAND ELECTRIC ILLUMINATING Q.
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Docket

S0-346A
50-500Aa
50-501A

50-440A
50~441A

£109

Nos.,

First Flcocor Hearing Rocm
7915 Eastern Avenue
Silver Spring, Maryland

Wednesday, 18 February 1976

Hearing in the above-~entitled matter was reconvenad,

pursuant to adjournment, at 9:30 a, m.,

BEFORE:
MR, DOUGLAS RIGLER, Chairman
MR, JOEN PRYSIAX, Member
MR. IVAN SIIITH, Member
APPEARANCES:

As heretofors noted.
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PROCEEDINGS ‘

MR. STEVEN _BERGECR: Your Honor, you acked me

to make available to the Boaid ccpies of the regulation

we referred to in Mr. Urian's cross-exauination. I'm

doing so at this tinme.
MR. CHARNO: At this time the Department would
like to offer into evidence DJ Exhibits 197 through 266 -- i
I'm sorry =-- 199 through 266.
MR. LERACH: Mr, Chairman, we have a few i
objections to some of these documents. I think we will just

take them in order.

Ae to documents numbered =-- or exhibits numbered

219, 222, 224, and 229, we have a similar problem, and we

will just state it once: é

These are all letters tc or from pecple other than

Duquesne Light Company that the Justice Department %

takes a position were found in the files of Duquesne Light, %
They all involve, one way or another, the Boxrough f

of Pitcairn. We have stipulated with Justice that inl

fact these documents were present in Duquesne Light's files;

s0 as long as there is an understanding that Duquesne

Light Company, subsequent to the date of these letters,

was engaged in litigaticn with the Borough of Pitcairn,

which litigation involved production of documents by

the Borough of Pitcairn.
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I think the Board has to take that into
considera.ion to the extent it goes to the weight of the
evidence.

No. 2483 is the next one,

CHAIRMAN RIGLER: fThat is a sugoastion by
Duquesne as to how those documents got into ther files.
Is that the significance of your statement?

MR. LERACH: The precblem is Justice wants to

Create some inference by finding thess documents in

our files. I don't know what that is, and that will remain

for them to state.

My point is whatever inference they ask to be
drawn from the presence in the files, the Bcard shbuld
keep in mind as Mr. McCabe testified, there was litigation
that involved document production by the Borough of

Pitcairn to the Duguesne Light Company.

No. 248 is a letter from Mr. John Merriman

of Duqguesne Light Company to Mr. Joseph L. Rizzo, who was a

councilman of the Borough of Pitcairn.

The Justice Department's offer of proof on
this document was that it would tend to show the
utilization of interconnection negotiations by Dugquesne

to promote acquisition of municipal systens.

And also to show that when Duguesne was asked to

sell emergency power, its lesponse was to attempt to

— e . S S T —— . S——— S— %
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acquire the requesting party.

I guess my first chbjection is that that is an
overly ambitious offer for this dccument, which doesen't
seem to be anything more than a letter to a councilman,
congratulating him on his election to the City Council
in Pitcairn, or the Bcrough Council, and sending him
some inrformation about Duguesne Light Company and the
advantages that would exist if Pitcairn elected to become
part of the Duquesne Light System.

more importantly, to th2 extent that this is a
communication between Duguesne Light Company and a duly-
elected official of the Borough of Pitcairn, and to the
extent the document does attempt to influence his
judgments or attitudes or views in connection with his
official duties, it would appear to be protected unéer the
Noerr-Pennington doctrine, notwithstanding the Chairman's

prior comments on the applicability of that doctrine.

—— S —— . . 4 S SO+~ S . -
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I do object to this decument coming in claiming
Noerr-Penningtor: for it and with raspect to the fact it does
not prove what it has been offered tc prove.

CHAIRMAN RIGLER: If Justice ccntends that
Duqﬁesn. engaged in a pattern of acquisitions or in a
pattern or attempts to eliminate compatitors within its
service area, then wouldn't this letter be relevant in that
it is addressed to a counciliman and it is a councilman
alone who has the authority to enter into a contract on
behalf of the Borcugh of Pitcairm to sell the system?

In other words, there is nc way, really, for that
sale tc be accomplished, except by acticn of the City
Council.

MR. LERACH: I understand the Chaimmen’s point.
I hope it is responsive to say I think that is
exactly why Noerr-Pennington axists., Nc one says that
activity subject to the Noerr-Pennington privilege is not
relevant to the accusations made, but it is protected
activity under the Constitution.

I'm not arguing that the document isn't relevant.
I'm arguing that it is privilaged or protected.

I am arquing it is not rslavant to the offer
as stated, though.

CHAIRMAN RIGLZR: I understand that.

MR. SMITH: You distinguish between the activity
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being immunized and the documeant being priviled in the sense
of evidence.

Do you imake a distincticon between those twe
differences?

MR, LERACH: Do you mean, woul I assert a similar
cbjection if someone teetified to Mr., Merriman's personal
activity in going to the City Council, as opposed to a pieca
of documentary evidence reflecting that activity?

MR, SMITH: I suggest there may be a difference
involved., One may be strictly an evidentiary consideration
of acts which are immune to antitruetz action.

But the evidence is nevertheless privileged,

MR, LERACH: I understand your point.

MR, SMITH: There could be a distinction.

MR, LERACH: I understand your point. I would
not accept the distinction, but I understand it. I think
the activity is protected., It is consticutionallv
protected activity.

It seems clear that evidence of that activity
would have a similar protectiion. Would be privileged and,
therefore, not worthy cof consideraticn.

CHAIRMAN RICLER: That is the point at which we
may differ. Although the activity may be privileged in that
whatever is done is not subject to attack under the anti-

trust laws, none the less, the fact of the negotiation may
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be relevant, even in a neutral context.

MR. LERACH: I understand the Board’s view
and I'm sure vou understand mine.

MR. CHARNO: The Department would respond with

respect to the Neerr=-feanaington objestion.

In addition to the reascns cited by the Board in it

earlier order, it is clear that evidanc2 of an activity
which is protected by Noerr-Pennington may ve introduced
to show anti-competitive intent.

This document certainly isn‘t standing alone with
respect to the proposition embodisd by the Department’s
offer of proof. So that wa would argue Zirst that this is
relevant, if only to proving the intent of Duquesne Light,

Secondly, the apprnach that is made here is not
made =-- made to the Councilman ia a goverumental capacity,
but to the Councilman in a proprietary capacity as the
owner of an electric utility ayatenm,

We feesl that distinction ls valid in the contaxt
of this proceeding with respect to this document.

MR. STEVEN BERCER: <Your Honer, may I ingquire for
a moment?

I know the Board has made earlier statements with
regard to Noerr-Pennington and the Board is now cbvicusly
involved in some discussion of it as well,

Mr. Charro referred to earlier orders of the
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Board. '

It was my impression that the Board has nct
issued any corder with regard to Noerr-Pennington and that the
parties at an appropriate time will be given opportunity
to speak to the guestion of Noerr-Peunnington protection in thi:
proceedina.

CEAIRMAN RIGLER: That is correct.

I believe we did apprcach the licerr~Pennington
preblems in considerations at least twica.

One way in the Becard's order relating to
objections to discovery requests. The other way about
three days ago in the transcript where we made remarks
indicating the trend of ocur thinking,

At the time of those remarks we indlcated we would
give the parties the cppcrtunity to argue the applicability
of thy document.

MR, STEVEN BERGER: 1'm not furthering the comment
to the substance of the applicability of Noerr-~Pennington
on behalf of Ohio Ediscn, because I didn’t think the Board
was opening it up for an open forum cn the guestion.

I note I do have substantial dissgreemant with
the Department's most recent statements ard also with the
earliier statements made Ly the Board.

MR, LERACH: Do you want me to move on?

CHAIRMAN RICLER: We didn't rule on your first
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group, although I don't taink that was an obiection.

MR. LERACH: That was more ia ths form of stéting
a stipulation for the record.

CHAIRMAN RIGLER: I tand to agree with Mr, Lerach
tha* the Department's offzr goes beyond what fairly
can be read into this document. Thereiors, che Board will
consider it in a more limited basis than the cffer of proof,
taking into account the commants of Mr. Lerach,

Subject to that consideration, however, the

objectic will be overruled.

MR, REYNOLDS: Mr. Chairman, Y think it might be
easier for Mr. Larach to go through what he has and then for
me to come back and gc through my cbjecticns, because I
don't think they are going to dovetail cocvment by document.

I just want to make surz I will have the
opportunity when he is through to b:ilng to the Board's
attenticn my objections con behalf of Applicants other than
Duquesne Light in connection with this grcup of documents.

CHAIRMAN RYIGLER: all right.

I will tell you what. For each docunwent cbjected
to by Mr. Lerach, let me Xnow if vou hava any objection,
other than the other Applicents centinuing objection, as he
concludes his objection, and then we will be able to treat

them serialiv that Jay,
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MR, REYNOLDS: All right.

Cff the record for a minute.

(Discussion off the record.)

MR. REYNOLDS: I don't have an cbijecticn to that
document other than the coatlauiang cbjection.

I understand froa your ccmment that I don't
need to make that objection at this juncture.

The Board understands that that centinuing objectio:
applies, unless in the instances where I may indicate at
some later point that I do not wish it to apply.

CHAIRMAN RIGLEK: Right.

MR. LERACH: Ths nexst exhibit is Number 254. 254
is a letter from David Olds cf Ree, Smith, Shaw and McClay
tc Thomas J. Munsch of Duguesne Light Coampany dated
September 25, 1968 and the Department has red-lined the
entire -- just about the entire latter.

In that event it is within the three-page

exception.
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The document, it seems to me, should not be

admitted into evidence, and it is a combination -- my

objection is based cn a combination of a No=ir-Pennington

consideration of the litigation process, as well as a

privileged communication, even thcocugh it has been produced.

It seems to me that parcies are antitled to litigate

their affairs in Federzl Court and a party is entitled to
have the frank and cancdid evaliuation of his retaired
counsel regarding that matter.

In that light, I would obiect to the document
being introduced into evidence.

CHAIRMAN RIGLER: The chijection will be over-
ruled.

As you point out, privilege hag to have been
waived if the document is produced.

MR. LERACH: I understand the Board's point on
that.

I a2also have the Noerr-Pennington objection
on the litigation process. Utllization of it.

CHAIRMAN RIGLER: That, too, will be overruled.

MR. LERACH: As to Exhibit No. 255, I make a
simila~ objection because this is a memorandum from Mr. Omann
to Mr. Gilfillin regarding the poassible settlement of the
Pitcairn litigation with Duquesne Light Company.

CHAIRMAN RICGLER: Overruliad.

o —— - v——
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MR. LERACH: To the extent it wasn't clear
on 255, I, of course, 2m not claiming any sort of attorney-
client privilege on that, but simply a Neerr-Pennington
objection on the iitigaticn precess.,

CHAIRMAN RIGLER: I see no basis for shielding
facts of litigation based on the Noerr-Penningten
doctrine.

We obviously disagree on that point.

MR. LERACH: Exhibit 256 is a letter from Mr.
Olds to Mr. Munsch. I did aot ask for an offer of proof
on this document yesterday. I reguest I be given an
opportunity to ask for an offer of procf frem the Justice
Department at this time, if it please the Board to let me
do that.

They only red-lined a very small portion of
it, and I'm not certain what it is coming in for.

CHAIRMAN RICLER: We will permit you to request
the offer.

MR. CHARNO: The Department would offer Bxhibit
256 solely to demonstrate an awareness of Duguesne Light
through its counsel of the antitrust conseguences of the
company's actions and policies, and the antitrust implica-
tions of those actions and policies.

MR. LERACH: I just really don't understand

the relevance to the case of whether or not the company
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was aware of the antitrust laws and how it impacted.

Either you violate the law or vou don'c
violate the law, and I'm nct awara thot cpecific intent
is an issue in the case.

CHAIRMAN RIGLER: As I have understocd the
statements of the issues, srecific intent is very much in
issue in the case. 1Is that the Department's pesition
or not, Mr. Charno?

MR. CHARNO: As to certa'm of the allegations,
specific intent would be -- if we are unsuccessful in
proving monopolization and can prove only attempt to
monopolize, we would have to prove spacific intent.

That is exactly what we briefad.

MR. SMITH: But your intent, or intent that

you allege, relates to achieving certain ecornomic goalg

and not necessarily to viclate thz an< trust laws -- whether

the actions violate the antitrust laws or not is not an
element of your case, is it?

MR. CHARNO: It is possible to infer the
specific intent required under Section 2 of the Sherman
Act from an achievement of the cbjection. One intends
to achieve what they did achieve.

On the other hand, if you hava a statcment of
specific intent, or in this case, an awareness ¢fi what

you are doing constitutes a violatiocn of the

- = e e o - 78« —— St .
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antitrust laws, and the2n going aiead and éoing it, you dun't

have to make the inference that would be otherwise recquired. |

MR. SMITH: Would that go to the relief you would ;

recommend?

MR. CHARNO: it would.

MR. LERACH: I ask the Board to look at pages 6
and 7 of the letter and the poriion of it that the Justice
Department as red-lined.

I don't think it -goes to showing any
specific intent on the part of Ducuesne Light Cempany. It
is a report from their actornev on the eventz at a meeting.

It states that the Justice Department will have
its hands full, and we may be fortunate erough to avoid a
government antitrust case over Pitcairn and he says
that other antitrust litigation does not include as many
problems as Pitcairn, and that the significance of a power
pool hasn't been raised.

I don't think it is probative of anything
except Dave Olds' views of what a group of investor-cwned
utility lawyers had to say about the general situation of
the world at a meeting.

CHAIRMAN RIGLER: The exhibit will be rejected.
Unless Mr. Berger, who also red-lined the exhibit ==

MR. STEVEN BERCER: I will not zronsor that

document. I intended it as a pink line and not a red line.

!

|
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MR, LERACH: P2Rs to Exnibit Nec. 260, this is
a currently unsigned, handwritten memorardum bearing
the heading Pitcairn, 92-7-71.

First sentence, just so vou are all with me, is,
concluded negotiations to scrve P, No. 1, we are prepared
to stipulate with the Justice Department that the document
was written by William Gilfillin cf the Duguesne Light
Company.

I raise again a Neerr-Penningcon cbjection
to the receipt of this document into evidence as it
reflects settlement negotiations of ongoing Federal Court
litigation, as well as proceedings before the Federal Power
Commission.

CHAIRMAN RIGLER: It also contains subjective
facts relating to terms on which service would be extended
to Pitcairn.

The objection will be overruled.

MR. LERACH: Document -~ or Exhibit 263, a hand-
written memorandum by Mr. Thomas J. Munsch of the
company, Duquesne Light, dated May 21, 1974.

As I understand the Depertment’'s offer on this
document -~ this is entitled re: Nuclear License. It
was offered to show further communication between the
Applicants and a concertive action batween them with
respect to the MELP request for Capco membership and

various benefits.

- —
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It is on page 5099 cf the transcript.

My objectior i3 that this memorandum reflects
settlement considerations of this varv proceeding that
we are involved in. I taink its receipt into evidence is
therefore inappropriats, especially as iz purports to show
continuing concertive acticn hecause the parties, as the
Board has pointed out, are joint Applicants and have to
act together in terms of settling this matter.

Secondly, and lecs importantly, but I want
the record to be complete, I have a MNoerr~Pennington
objection to it iun terms of the fact that it reflects
settlement considerations in ongoing federal and
administrative proceedinga.

But the basic thrust of my objection is the
first one. I fael it ought to be protected because it
occurred in the context of this very proceseding. Although
I don't want to argue the weight of the Justice Department
offer, because that is not a ground a2 exclude a document
necessarily, I suggest tc you that the documant shows
arything but a concertive action.

It shows a disconcertive action.

MR. CHARNO: The Department is of the
impression that this is one step in a series of steps
that resulted in a filing with the Board ultimately of

the series of policy commitments by which the Aprlicants

— —— " $ ———— ———— ——

—— .




ar?

10

12

13

23

24

25

5126

have stated they would be bound notwithstanding anything
else,

I think it is hardly appropriate to
nciminate this as a restricted part of settlement negotia-
tions which shculdn't see the light of day in view of the

fact that the Applicants have 2ired these very things

to the light of day over everybody's else objection, and they

are in the record of the proceeding.

MR. LERACH: I have nc okjecticn to the
document seeing the light of day. I do have objection to
it being used to show a concertive action when we were
obviously Joint Applicants ard had to act tcgether %o
propose a joint settlement proposal.

CHAIRMAN RIGLER: Has Mr. Lerach correcily
indicated the purpose and nature of the document?

MR. CHARNO: I think the paraphrase of the
offer, while not as comprehensive as the Department’'s, is
basically accurate. I have no problem with this indicating
a disconcert with respect to a specific thing, but I
think the reverse of that disconcert, that the policy
commitments cannot be treated as approved by all ¢f tha
companies, that approval by all of the companies of
policy commitment relating solely to the City of
Cleveland participation in the subject license, is

clearly inferable from the fact that at that point they
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had nct reached -- pardon me, they had not given that
approval.

CHAIRMAN RIGLER: What ic troubling me is, as I
look at your oflfer of proof, it relates to tha requests
by the City of Cleveland for participaticn in the units, and
in the Capco pool.

And Exhibit 263, standing alone, makes no
reference either to the City, nor to participation, nor
to the CAPCO pool.

MR. CHARNO: There are other exhibits that
deal with the policy commitment. I'm not sure exactly
what they are,that are contemporaneous in date.

We would certainly argue that the term "policy
commitments®” as used herein was with the same definition
az used in contempcoraneous documents, and that it did
reply to -- did apply to the request by the City of
Cleveland.

CEAIRMAN RIGLER: We are going to defar ruling
on this until you can point out the connecting links, if
any.

It is not clear to me whether policy commitment
would refer to all Applicants' access policy with respect
to Davis-Besse and Perry, or whether it goes specifically
to Cleveland's participation, and also to membership in

the CAPCO pool.

. ————— . — " —— e —— S——t ———— - —"
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Until you can establish your connection more
definitely, we will defsr receipt into evidance.

MR. LERACH: Document Wo. 264 is a memorandéum
from -- letter from Tom Munsch of Duguasne Light
Company to John Duff, a lawver at Reed, Smith, Shaw &
McClay.

This was offered by the Justice Deparuwent to
show a continuing orchestration and concertive action
with respect to the dealings of tl.e companics with the
City of Cleveland.

That is page 5102 in the transcript.

I guess one point I wouid like to make is that
the City of Cleveland never regueated mexbership in CAPCC
until some weeks after the date of this letter.

At least requested it of Dugquesne.
That, I admit, may be a weight gquestion.
There is a more serious problem with this documant. If
you look at the last paragraph of this letter, is reads,
"It seems to me that the statement on page 10 of the
preliminary prospectus is adequate withous change.”

I suggest to you that this document, as well as
the letters that -- information that Mr. Munsch gatliered
to enable himself to write the document were gathered in
connection with Duquesne Light Company's ongoing finaneing

activities which it needz to engage in to raise money for

L USSR ————
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construction.

A sister agency cof the Justice Department
within the Federal Government placz3 uyv ¢lient under
severe threats of liability if ¢here is any misstatement
of material facts in the prospectus that my company files.

The compary is under legal obligaticn to be
aware of risks to the company, potential litigatica.

I think when a document sucih as thisz document
so obviously relates to my client's attempt to fulfill that
obligation owed to the investing public, based upon laws
and regulations of a sister agency to the Justice Depart-
ment within the federal government, that it should be
protected and this should not be taken into evidence to
show any evil intent and certainly not to show a
continuing orchestration and concertive action with rzspect
to the Cleveland request.

MR. CHARNO: I suppose that what couasel is
saying is that the only inference that can be drawn fron

this document is that the two conversations referred to

P ————
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in the document, or the facts ascertained f{rom Mr. GreenslsdeI

by Mr. Munsch were ascertained solely in order to make an
SEC filing, and that the dccuments which are attached to
this letter, which are correspondence between the City

of Cleveland and the Cleveland Elsctric Illuminating
Company, werae obtained for that purpcse solely.

We would dispute that inference.
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CHAIRMAN RIGLER: Suppose they were; would that
shield it from being received in evidence in this agency?

MR. CHARNC: Do, it wouldn't shiald it from
being received in evidence, but it would certainly weaken
the Department's offer of proof.

I guess to the extant that éounsel is
accurate in the inferences he draws, and the Department
is inaccurate in the inferences it would draw, it is a
question of weight which the Board will accord to the
document.

MR. LERACH: Excuse me.

MR. CHARNO: We would note that the Department's
inference would appear to be supportaed by the continuing

forwarding of correspondence and exchange of correspondence

and conversation on these matters orior o ard subsequent to .

this security filing, which don't appear to have any
relation toc the filing of the prospectus.

MR. LERACH: Well, I don't want to testify.
Duquesne is continually in registration. Thev tap the
public market at least three times, and probably four
times, a year. It takes two or three months to do each
one. They are always in registration.

I would point out to the Board that I understand
that some interpretations of Neerr-Pennington would also

apply to activity undertaken to comply with administravive
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1 regulations or federal law, and I %hink that you have to
2 crank that into your thinking oa this document.

3 I submit to vou the ducurent is self-
4 authenticating in that respact.
S CHAIRMAN RICLER: You have a broad interpreta-
S tion of Noerr-Pennington that szems to essentiaily
7 immunize your clients from all activitics because they
e file a lot of reports with governxent agencies.
9 Be that as it may, the objecticn will te
10 overruled on this.
12
13
14
13
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MR. REYNOLDS: I don't “zlieve that was the
point he was making on Noerr-Pennington. I take exception

to your characterization of what he was saying.

CHAIRMAN RIGLER: I was baing somewnat facetious,

but nonetheless, it seems to me the number of new
wrinkles he has put on it lead even sesmi-sgeriouvsly to

the conclusion that almost any activity in wvhich a company
is reporting to the government may be excluded if we take
that broad definition.

I'm not sure, however, that Mr. Lerach has gone
that broad way. It is not germane to our decision on this
cdocument, anyway.

MR, LERACH: The final okjection is to Justice
Exhibit 265; this is a two-page exhibit. One is a
transmittal letter from Mr. Munech to 0ids, transmitting
the August 3, '73 letter.

I'm sorry, there were additional pages because
there is a proposal attached. This is the one whers there
was some confusion on yesterday as to the offer of proof.

I have no objection to the letter to Mr. Rudelph
dated August 3, and the attachment to that ceming in.

I don't think there was any clear cffer made as tc why
the letter from Mr. Munsch to Mr. Oldz comes in. I would
ask that the document be excluded.

Ad the Board remembers -- if we want to go to

Pty OIS o 4 Wit iniite. v EB v .
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the offer in detail, I will dig it out of the transcript.

It more or less boiled down to an offer that
it proved the fact that the letter was sent.

5103, 5104.

MR. CHARNO: The Department has nc obiection
to striking the first page of tha%t exhibit., I have no
objection to the remainder of the exhibit.

CHAIRMAN RIGLER: 1148C6 ==

MR, RIESER: It is 14596.

CHAIRMAN RIGLER: We will recaive Exhibit 265
into evidence, rejectiny that page of the exhibiz
bearing the Department document number 114896,

Mr. Smith reminds me that I said that we
would reject the page bearing Department document nurber
114896 when in fact it was withdrawn by the Department,
and to correctly characterize what happenad, that page
has been withdrawn.

MR, CHARNO: That's correct,

MR. REYNOLDS: Mr. Chairman, the continuing
objection on behalf of all Applicants other than Duguesne
Light Company is made with respect to all of the
documents in this grouping, but for the £following docu-
ments:

Document 209.

On Decument 211 and 212, we will make the

——— - —— ——— - . ———— - ————
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continuing objection with respect to that portion

that appears below the signature of the author of the

letter.

CHAIRMAN RIGLER: You are making the continuing

objection with respect --

MR, REYNOLDS: With respzct to the matter
that appears beiow ~-

CHAIRMAN RIGLER: With respect to the
pPareanthetical phrase, “"This reply represents the
consensus of the members of the CAPCO companies®?

MR. REYNOLDS: VYes,

218, there is no continuing objection.

On 219 and 220, the continuing cbjection as
to the other Applicants except for CEI.

As to 221 and 223 -- as to 221, 222, 223,

the continuing objaction for the other Applicants except

CEI and Duquesne Light Ccmpany.

. ——— L - —————— .
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224 anéd 225, the continuing objection wculd
apply as to Applicants other than Ohio Edison and Duquesne
Light Company.

226, 227, 228, the continuing objection as to
Applicants other than Ohio Edison and Duguesne Light Company.

The same with respect to 222 and the same is true
with respect to 229 -- I'm sorry, 230, the continuing
objection for Applicants other than Ohio Edizon and Duquesne
Light Company.

CHAIRMAN RIGLZR: On 230 at the bottom, the carben
copies with the notation not shown on original, followed
by a series of initials. Those pecple are pesople from other
Applicants than Ohio Edison, are they not?

MR. REYNOLDS: That is correct.

CHAIRMAN RIGLER: For example, "L.H." would be
Leslie Henry or would it be Howley, Lee HOwley?

MR, ROYNOLDS: This is the docuemnt we had earlier,
and we indicated that when Mr, White gets on the stand
he can testify to it. I have no reluctances to giving the

Board my impression,
CHAIRMAN RIGLER: No, you have answered my

question.

MR. REYNOLDS: I will state they are initials,
at least some of tham individuals who are asscoiated with

Applicants other than Ohio Edisom.
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That seems to me to still warrant the ceontinuing
objection.

CHAIRMAN RIGLER: We have a situation here in the
group of objections you just made where one Applicant
may be corresponding with Duquesne with respect to the
Pitcairn situvation and yet is copying other Applicants and
yet anoth#r Applicant again correspcnds with Duguesna and
copies the other Applicant.

So each Applicant is &wars of what the other
Applicants ave saying to Duguesne with respect to Pitcairmn.

MR, REYNOLDS: That could well be, but in terms
ofthe objection it seems to me that the fact that somebody has
sent a copy is not a basis for introducing a document for
the truth of the matter that is asserted therein, as
against 2 company that receives a copy.

Whether that company subscribes or doesn’t
subscribe to what is stated in a letter is a different
guestion.

Since we are operating on an unspcnsored documents
basis, these documents insofar as they would come in, our
position is, would come in only against that Applicant who
authorized the letter or received the lettar, depending on
that Applicant's pestion, but that it should not come in
without a connection up, as we have stated, as against

any of the other Applicants, just because they may have been
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copied or sent ccpies of the corresrondence.

MR. CHARNO: Before we laave 234, Counsel for
Duguesne has stipulatad that "JM,Jx. is Thomas J. Munsch,
Jr., whose name alsoc appsars in the upper right~hand corner
of the document.

ME. REBYNOLDS: It dcesn't aprear onh my COpY.

I don't have any problem with that sor: of
stipulation. I thrugh that with respect to this document,
we had gone this route befoxe and that the 2oard had
suggested it might wall be appropriate to have thess
identified through a witness, when he com2s on the stand.

That is ail I'm seying, If you wculd rather
go the stipulation route, I can do that.

CHAIRMAN RIGLER: The only point the Board
raised was whether it was conceded that thess initials
were attorrays or employees of Applicant, cother than
Ohio Edison and the answer is, yes, and that iz all we
needed.

MR. REYNOLDS: I think most of them arxa. I'm not
sure they all are, but I think that certainly a number of
them are.

Some of the initials are intamal, for purposes
of internal routing.

Documents 231 through 226, the continuing
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objection with respect to all Applicants, except Toledd
Edison and Duquesne Light Company.
On 237, the continuing objection on behalf

of Ohio Edison and Pennsylvania Pover Company.

262, continuing object .on withrespect to all
Applicants other than CEI and Duquesne Light Company.

Since tha Board has defsrred consideration
of 263 I will passthat for the moment with the
understanding ==~

QHAIRMAN RIGLER: I think it might be useful to make
whatever objection you have to the document, if it differs
from Mr. Lerach's objections.

MR. REYNCLDS: Well, I would joln in Mr, Lerach's
objection to this document that was discussad earlier,
and I would also nake th= contirnving objection on behalf
of all the Applicants, otaer than Duquesne Light Company.

CHAIRMANN RISLER: Assuning that Mr. Lerach
does not prevail on his objection, ar: you making the
continuing objection on behalf of Ohioc Edison?

MR. REYNOLLS: Yes, sir.

CHAIRMAN RIGLER: All right,

MR, REYNOLDS: As I understand it, this is a
document reflecting Mr. Munsch' recollections of a
telephone conversation which would be hearsay evidence, as

against anybody else that he may have been zpeaking to or
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basis of an unsponsored document would come in as against
any of the other Applicants. Clearly, as against anybody

other than Mr. Munsch,
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CHAIRMAN RIGLER: Mr. Sporento called and

told him he had no recollection, et cetera, that is hear-
say.

MR. REYNOLDS: That is Mr. Munsch's recollec-
tion. That is clearly hearsay.

CHAIRMAN RIGLER: I hear what you are saying.

MR. REYNOLDS: Hearsay.

MR. STEVEN BERGER: Your Honor, befo: & we pass
that document, maybe I can ask if the Department is offer-
ing that document for the truth of the matters contained
therein, or for the facts of the conversations having
taken place.

MR. CHARNO: The Department would offer Exhibit
263 for the truth as well as the communication.

CHAIRMAN RIGIER: All right,

MR. REYNOLDS: As to Exhibit 264, the
continuing objection on behalf of all Applicants except
Duquesne with regard to the first letter of that exhibit,
and the continuing objection on behalf of all Applicants
except Duquesne and CEI with respect to the attachments
to that exhibit,

On 265 and 266, the continuing obiection on
behalf of all Applicants excpet Duquesne Light Conpanv
with regard to the additional information below the

signature of Mr. Herbert Whiting on the first attachment

. ———— - ——_———— | ————. — =
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to 265.
I'm sorry, that might confuse the reccord. We
have withdrawn what was the cover letter. On the first

page of what is now Exhibit 265.

CHAIRMAN RIGLER: That is Deparimnent Document No.
1148977

MR. REYNOLDS: Yes, sir.

As to 266, the continuing objection would
go to the added Information as to circulation of blind !
carbon copies appearing on the botton right~hand porticn
of the letter, first page of the letter, which is :

internal document number 114139,

I am going to need abcut three minutes to
confer with counsel for a minute briefly if I can, with
respect to Exhibit 200 in this grouping.

CHAIRMAN RIGLER: All rigzht. We will take

a break until :00 o'clock by this clock.

(Recess.)

MR. CHARNO: The Department, at the
request of Applicants' counsel, would ask the Board to
defer ruling upcn Exhibit 200 at this time. We will not
offer it at this time.

CHAIRMAN RIGLER: Does that conclude vour
objections, Mr. Reynoldg?

MR. REYNOLDS: Yes, it doez.
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CHAIPMAN RIGLER: All right. We will admit

into evidence at this time -- we will overrule the continuing

objection and admit into evidence Department of Justice
Exhibits 199, 201, through 254,

255 was rejected.

We will admit 256 through 265 -~

MR. CHARNO: Mr. Chairman, we believe that
it was 256 that was rejected, rather than 255.

CHAIRMAN RIGLER: All right. Then we will admit
201 through 255.

We will reject 256.

We will admit 257 through 266, with tha
exception of the one page of Exhibit 265, Jdocument number
114896, which was withdrawn.

And with the axception of No. 263, =s to which
ruling has been deferred.

We will defex ruling on 290.

(DJ Exhibits 195, 201 thru
255, 257 thru 262, 264

thru 266, previovsly marked
for identification, were
raceived in evidence.)

CHAIRMAN RIGLER: Off the record.

(Discussion off the record.)

CHAIRMAN RIGLER: At this time I would like to

|

— -
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announce on the record that my office had a call
from Mr. Reuben Goldberg yasterday, indicating that
Mr. Hjelmfelt would be tied up in Cleveland tcday, and
stating that the City had no objection to our preocaeding

without Mr. Hjelmfelt in attendance.

S S S S —
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CHAIRMAMN RIGLER: Exhibit 267 will he withdrawn
The Department would ofizr as DJ-268 for
identification, & thrze~page document bearing thae numbers

114874 through 76,

The Department would oifer as DJ-262 for idantifi-

cation, a five page u zurent numkbered 116852 througa 73.

The Cepartment would olfer ag w=-

MR. GREENSLADE: Cculd I have a statsrent of
that again? Those numbers 114870 thrcugn ==

MR, CHARNO: 869 through 873,

MR. GREENSLADE: Thank you.

MR, CHARNO: The Department would offar as
DJ=270 for identification a three-page documant nuam baQed
114866 through 868,

MR. RIESER: Excuse me, Mr. Charzo,
on our copy of tha 8 nd page of that exhibit, it lcocks

like you were trying to red-lins tha seccnd para sroph.

MR, CHARNO: That i3 immaterial uvncder tha 2ward's

red-=lining ruling, but that is the case,
The Department would cffer as DJ=-271, a multi-

page document numbered 114531 through 8258,

The Departmant would offer ac DJ-272, a docunent

bearing the numbers 114815 through 837,

MR. RIESER: Could we have an offer cf prmof an this,

please?
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MR. CIARNO: Certainly.

The Departmant woculd ofizz Exhibit 272 feor
identification in suppart of the gencral fzeot of ceatinuing
communication and concertive azctions and, zpecifically, with
respact to the fact that a CAPCC meziing was schedaled to
consider an =~ to congider the vequosts of the City of
Cleveland and to consiier propcsed licens:e conditicns.

We would also cffar it =c prova the fact that
these draft conditiona perpetuate the toerms and conditdlens
of the initial participation agrsement and to the extent
that we establish provlens invelved with the initial
participation avreemont, that thase will be perpeiuated
by the conditions.

We offer it in specific proof of the invitation

of comment contained iiv the cover lgtter for the license

conditions and for the restricticna contiarnzd in thoea

conditicne, to the extent thay are net praviously in evidouca,

MR. REYNOLDS: Mr, Chairmaa, I knuw we are not doing

objections now, and I appreciate that, but I would like ¢t~
raji e a point with the Board,. .

I think it is iaportant. “aybae we can just ls:
it sit until we dc come around to cbjactiocns, but it seens
to me that in the ccurse of any litigation, whetner it be
administrative or judicial, that there i3 an area that

deals with settlement mattcrs that is reccgnized as cutaide
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the scope of consideraticn by the tribumal with regzrd to

3

3!
a
{

be
o
[+
8
[ 1

the issuves or disposition of tns issucs zha
before that tribunal.

This documentation on 1ts fese, alearly falls
intc that category.

Now, I think taht cns way that it coulid be
characterized is “hat that would go t¢ *he welcht of the
matter,

On the othar hand I'm diasturbad that tha Board
is being given now docments wheih chwvicusly have buen
circulated among all of the parties hars for
of settlement and have baan discuszed, cdmlciedly, =non
Applicants, as well as with the City
and with the Staff on diffarent cccasiors, 211 of wnich 3o
directly to the mattar of esettlemen% in this case,

It concerns me tha: we are beginning ¢o see , zud
this is not the first docwment ncw, Lut w2 ars bagiuniag Lo
unsponsored exhibits by the Department of Justise wolch
clearly relate to the settlemeant arez, and Lt suggasts that
the Board is going to be asked &' least from the oflers of
proff, to make detarminaticons in this pirocasding en the

allegations, based cn discussicns thzt were had in the

context of settlemsnt.
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New I do find that cbjactionable, and I will
reserve and raise it at a later time,

On the other hand, doourents arcsz now
being put before the Board, and the Bcard ig obvicusly
looking at them as they go paszt them.

I am not £rying to suggest that that ic
influencing the Board one way or th» othar. I do think
the practice or technique, whac~have~you, is offonsiva Lo

the rules as I understand them in licigzation generally, and

it is something that it seeoms to me is totally inappropriaca.

CHAIRMAN RIGLER: I thin% in a general censa
your point may have scwme merii, Hr. Reynoids. T don't gos
that ordinarily settlenent discuasions and offars would bhe
probative with respect to establishing a situation
inconsistent with the antitrust lawas.

It seems to me that ordinarily a satiloment
offer might take the facts ag they are, ard thon attemnt
to resolve them,

I preface this by saying "generally." It geems
to me that if in the cover letters or in the exchanges that
there were a phrase -- I'm not suggasting there is,
but by way of illustration -- that said those cormitments
will achieve our cbjectivs of keeping Cleveland in
isolation, something like that, that that indaed might be

prouative, so that I don't know that we can make a ganeral

b A e S P S S g i Vi PR
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rule.

We will reflect on this prior o razeipt into
evidence, howeaver, because thc merg circulaticn of
proposed drafts that attempt to recolve igsuze being
litigated does not strike ms in any way as probative of
any viola“.iun.

The other factor that I guess we would have
to consider is the extent to wiich propossd conalimeants
might afford appropriate relief, but T don't know that
draft commitments would necessarily ba the appropriate
vehicle for that.

Applicants do have a preposal on the tabla, as
I understand things. They have made ccmuitments they
state they are willing to adopr, irresvective of the
outcome of the proceeding.

The other partcies protest the ingiementation
and validity of those commitments.

Nonetheless, 2Applicants are telling us that
they have an announced statement of policy.

We will perhaps continue to idsntify these
documents if you considur it necessary, Mr. Charro, but
you can see that the Board, at least initially, feels
that there is considerable merit to the pctential objestion
which has been raised at this time.

MR. CHARNO: 1If I micht poteantially reply.
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Applicants have indicated “hot cne of their
ongoing defenses iz ileir gocd faith willingross o do
a number of things, and that thiz coed falth willinvness
has exited from prior to this zrocesding up to the
p-~esent.

They have given specific encmplas of it.

They apparently intend to produce evan more evidznce of
the steps they have taken and 2 nunbar of the steps they
have taken are directly concernad with what +hey now
chiracterize as settlanent negoiiations.

As I have indicated aozriier, the privilege
which may attach to settlemsnt negctiations hae beon
spccffically waived as far as tha Pepartmen: is concerncd,
by placing a documeat as to which there was no agrecient
in the record, which wasz an outgrowth of guch rnegotiations
as far as the Applicante were concernei.

The other parties objected, and they then
placed it in the record.

CHAIRMAN RIGLER: I don't mean ¢o interrupt.

You indicate that the Applicants may raise goocd
faith settlement offers as a dafense?

MR. CHARNO: Good faith attesupts to provide the
benefits of coordinated cperation and dsvelopment, and
the vehicle for those attemp%s vould be settlement offers.

CHAIRMAN RIGLER: If it ccmes in a3 a defense,

—
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why wouldn't you, in any evert, then szave these
documents for rebuttal?

MR. CHARNO: I think their briefs have
indicated, briefs and pleadinos have indicated this is
the way they are going to go.

We have a number of documents Jshich are
pernaps in the nature of rebuttal, but since i: is clear
they are going in a certain dirsction, there i3 no point
in saving them for rebutztal.

CHAIRMAN RIGLER: That makes censa,
except that they may limit their defense presaentation.
Maybe you are anticipating ton much with respact to tha
scope of the documents you are seeking to admit 2t this
point,

MR. CHARNO: If I may make a further commant ag
to whether ‘he settlement proposal provides approzriate
relief; I think it is not only the Despartment's position
that it does not provide appropriate relief, but indeed
perpetuates, maintains axnl, in some ways exaceriates
the continuing situation inconsistent, an' that it is a
vehicle to accomplish the very chjectives that they
originally set out to accomplisp.

In that context, it seems somswhat remote
from settlement negotiations, at least as T undarstand them.

CHAIRMAN RICLER: The problem iz tha* the Staif,
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I think, maybe not in that exact language, but micht
agree with you in principle trhat the Applicant's

propcsed commitments are unsatcisfactory for the reasons
you have stated, but the Stafl attacked these comnitments,
by putting on exper: witnasses that descrilfed the

effect and the implzmentation ¢ the comalmment av
proposed.

I am not quite clear why geing chrough th2
various draft staces and the varioue nagotizting steps
enhances your position vis-a-vis the Staff approach the
problem you have described.

Do you ses what I'm saving?

I don't want to zhut you off from your argumznt
that the proposed conditions, coanditions proposed by
Applicant may be unsatisfactorv, but I an wondering if in
order to reach that argument, vou nzed te introduce
the background documents frem vour negotiations unless
those documents svecifically dizsclose some anticcmpaticive
intent, which is an example I pesed to Mr. Reynolds.

If they merely are cover le:ters, if they
merely are meeting agenda, I don't see hew they assist
you in proving the point you say you want 0 nake.

MR. CHARNO: I do see the Chairman's point,

One clarification:

The Department was not a party to the full

- o —— —— O ——
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course of settlement negotiaticans 2ud withdrey at a rather

early date when we reached a locggerhezd “lat we fols

couldn't be resolved, nd indeed never has v

- Leédl -

So that th2ss decumeats were those cbiained on

discovery. not through erny other macns. 7The Dopartment

would offer as DJ 273 for idencifisation 2 malei-rage
document numbered 114803 through 812, and vould note
that this is one of the dccuments that cha Daparcnent
pPreviously referred to that contains the smerslature
"policy commitments.”

That is when we were discussing exhibit for
identification 263.

The Department would offsr as DJ 274 fow
identification a document bearinc the auntars 114794
through 802, and note that thie &osunent aiszo rzafcrs

to policy commitments and the referzace in the lost

paragraph is comparazble to that <onta‘nad in mrhinie 263,

T P YT

P S S U ————————
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MR. CHARNO: The Deparzment would offer
for identification as DJ=275, a one-=paje document numbared
114766,

The Department would like to have idenuified
as DJ-276, a two-page dceccumenrnt numxbered 115565 through 66€.

We are attempting to secure a bettar ccnv.
We will either type this on2 or substitute a better copy
prior to moving it into evidencz,

CHAIRMAN RICLER: Off the record.

(Discussion cif the record,)

MR. RIESER: Mr. Charao, can you read tnls well
enough to be in a position to c¢ive us an offzar of grecol
on it, despite the fact we can't read it wall encugh?

MR, CEARNO: Yes, sir, We would oiffer tihls
for recognition by Duguesne Light Company of thea aconcalies
of scale that flow from large-scale nuclear czasration, kha
benefits of coordinated coneration and developmant of such
generation and a recognition of the potential requiremonts
for municipal participation in nuclear units waich would
flow from a subsaquent amendment of the Atomic Encrcy Act,

CHAIRMAN RIGLER: It may nct be nacessary to g::t
a cleaer copy of thls particular document.

MR, RIESER: Mr,., Chairman, if vou would lilkae, we
would be happy to make the cbjection now, and we cculd

resolve the quastiur.
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CHAIRMAN RIGLER: I think the Boaxd has airoady
discussed this at the Bench, and weould raceive the objectien
now.

MR. RISSER: O©On behall of Duguesne Light, we would
like to obiect to this exhibit.

CHAIRMAN RICGLER: On what basls?

MR. RIESER: Under tn basis that under the
doctrine of Neerr-Panningten that would be privilags=d
communication and irrelevant to tris proceeding.

CHAIRMAN RIGLER: I disagree than it is
privileged or irrelevant to th2 proceediag.

Nonetheless, I think vou mey have a wvalid
Noerr-Pennington cbiection,

I sea you logkingpuzzlad, Mr., Reynolds.

I don't believe that Noerr-Pennington is fouandad either on
relevance or privilage,

MR, REYNOLDS: I was thinking only ia terma of
a Noer:=2annington privilege.

It may be a semantics problem more thaa anything

elsa.
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CHAIRMAN RIGLER: If you arz indicating
that this represents a legislative activiz; and is therabw
immunized from prosecution as a viclaticn of the antitrus:
laws, we would agree with that, and on that bzsis ve
would object tc the document.

Mr. Charno, I ses you locking puzzled. Clearly
a letter to Senaror Pastore in hias position as Chaiiman
of the Joint Committse on Atomic Energy, boarinz cements
on the Atomic Energy Act, would €£all withi. the perview of

Noerr-Pennington,

MR. CEARNO: The Department is not suggesting that

this is an unlawful activity. Mer=ly the _etter containg
certain admissions which arae relevant and probative in
this proceading.

CHAIRMAN RIGLER: I gee vour paint, but we will
sustain the objection.

MR. CHAFNO: The Department would offer as
DJ 277 for identification a multi-page document nunbored
114755 through 765, and the Department would nota
that it has included the attachment solely to provide
the complete dccument and if Applicants have no objaction,
we would offer the cover letter standing a2lone.

MR. REYNOLDS: Can we nave an offer of proof on
that?

MR. CERRNO: Generally this wwculd go to the

. —— —— & - — g S — . i+ A P

— > Cp—_———an .
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Department's statements concerning cotmunication and concert

of action and agreerment at a tiwe when it Ls argued that
obviously CEI wag dealing with the City of Clesvelarnd.

The axistence of a conzentual relaticnshio.
Specifically here w2 have a dccument which is soliciting
from CAPCO members an explanation of reagens or exposition
of reasons why the City of Cleveland should be excluded
from participation when, if *his is 2 matter solely of
interest tc CZI and the City of Cleveland, which one would
think that refusal dy the City of Cleveland would be, suach
a solicication would ba immatarial and unnoecessary.

MR. REYNOLDS: 1tlot to ke argunentive, but in
view of the fact that Mr. Charnoif‘s name iz menticned
here, I point out to the Department cf Justice that
the specific inquiry that is addressed in thig letter
is one that is contained in the discovery requests served
by the Department of Justice in %this proceadirg.

Putting that aside for the time being, I fecl if
we are going to have the document intrccuced, that we
would like to have the attachment r'so introduced.

MR. CAARNC: I'm a2t screwhat of a guandary on
the ;atas of discovery.

MR. REYNOLDS: July of '74.

MR. CEARNO: August 237

I'm informed by co-ccunsel that our discovery

o m————
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was August of '74. but I could easily be mistaken.

At this point, if it would :e accentable to
the Board, I would like to skip a groun of Focumants
for the time beinu, and either withdrawv then this afte:noon
Oor request that they ke numbered at that tize.

CHAIRM/N RIGLER: Just cne sscond.

You are going to skip at this int and go
to a new group of documenia?

MR. CE’RNO: That's correct. I naa that
request in view of Mr. Reynclds' statemsnt. I hava no
positive recollection on it.

If it is correct, we would withdrav the
document we just introduced.

CHAIRMAN RIGLER: His statement &8 4o what?

MR. CHARNO: As to the rsezgon that theza --
that there was a jsrint formulation of reasons why the
City of Cleveland should not be a participant in CAPCO,.
I would like to coisider the documents themcelves.

CHAIRMAY RIGLER: State that 2gain, Mr. Reynolds,

MR. REYVOLDS: I have advised ir. Charno that
the Document Exhibit 277, which ststes tras Mr. Charnoff
had initiated requost for this material was gernerated
in response to a request by the Department of Justice
in discussions that we had at a time around the period

when the discovery reguests wers either Seing framed or

et . . S——— o e o o .

e e —————————— - —
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CHAIRM}N RIGLZR: I'm not sure I unilersitaad
completely.

Are you saying that this copinion, this draft
opinion, was prepi:red in response to a requ2st by he
Department of Justice?

MR, REYROLDS: Well, there was a rejusst by
the Department of Justice in their discovery a:xé tae
substance of this opinion, Lf not ~=- I don't tairl: it is
word for word -~ Lut the substance of it is included in
that response to that discovery rcquest.

Prior to the discovery ragueat, therc ware
discussions among the parties, and at that tiams durinc
the course of those discussions we had indicatad cur
positic= in this regard to the Department, and had agracd
to furnish to the Department our view on that mattar and
that --

CHAIRMAN RICLER: What do you mean by “that
matter"?

MR. REYNCLDS: The matter with respect to the
Constitutional prchibition of joint ownershipn.

CHAIRM2N RIGLER: Are the Apnlicants -- i3 it
relevant to anything we are considering now as to whether
the Ohio constitution does impose barriers to joint

ownership of nuclear facilities?
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MR. RE'NOLDS: I think that in th2 broader
sense, it is reslerant gencrally to the Zgaouves in this
proceeding.

In the narrower sense, in livht of #r.
Charno 8 offer of proof with respect to this dccumnent,
it is particularl -- the thing that is particualarly
relevant is the buckground as to what initiated this
correspondence, and I was raising it at this tine only
b;énnao the offer of proof secms to me to ba inconsigtent
with what my recol.laction is as to why this particvlar
docunent, DJ Exhiliit 277, happened to be cenzrated.

I do know for a fact the dates are on2 thing
that I'm not cleas on. I know for a fact that ths
Department did male a specific request in this arca in
their discovery of the Applicants, and it was raggonded
to and my recollection is that prior to, or rialt arcund
the time of servirg the discovery requests, we had =
discussion with tte Justice Departmeat ccncoraing this
matter, and had acreed at that time to furnish “rem the
information that we had regarding the Constituticnal

provision in the Chio constitution.

- e S = ——————— “———  + . + S~ S
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CHAIRMAN RIGLER: Ve are not called upon to
make any ruling at this tisa, EHowevar, in tha couxrse of
numberin§ thie docuwent, I turmed to the pace following
the last page of this document and in ay notabook that 1s
Departsent Document Number 114753,

It is a July 18, 19274, letter Irom Mr. Hauser to
Mr. Henry, with copies to the addressees in the cviginal
corresponcence in Department Exhibit 277, and what ths Poard
notad is that the first sentance represents a2 vote that
Section 4 of the draft opinion not be included in the final
opinion.

Section 4 of the draft opinicn becins, “It may
also be argued that Article VIII, Section 6, applies oaly
whers money raised by taxation is invelvaed.®

Just by way of cuidance, if the Appllcanis were
t argue the applicability of the Chio consticutiocnal
proceedings, as a relevant matter, then this serics of
documents conceivably could beccme relevant, if it iadicctes

tat Applicants' opinion should be temper=ad in sona way,

or that certain considerations were remcoved frem the cpinion or

were not taken fdlly int> account,

MR. REYNOLDS: I epprecia*c what the Chairman
is saying.

My only prohlem was :ying to sguare what my

racollection was as to how this document cam: into being, with

,
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the offer of proof that the Department had subaitted with
raspact to this document.

I'm not suggesting at this point that my
comments would be a basis Jor excluding this decument from
evidence under some other offer of proof or for some other
reason,

I was marely addrsssing ny corwments Lo the oifer
of proof based on what my recollection war, and I was trying
to indicate te Mr, Charno that that was my resclloction,
in case it might refresh his recollsction in this aresa.

I was not trying to argue with the Foaxd or cbjzct
to the documant [or any other reason than what the offer
was. ;

CHAIRMAN RICLZR: At this pcint tha pxasent"«

state of the r~_.crd does not reguice any ruling by %he

Loard,

You may procead, Mr., Charnc,

MR, CHARNO: We would offsr as Z:ihibit DI-27¢
for identification, a two-page document bearing ths number
0139164 and 165.

MR, GREENSLADE: Could you i tify that docwment,
please?

MR. CHARNO: It carries the caption CEI-~DL~TE,
Additicn of a Small Independent System,

CHAIRMAN RIGLER: Off the record,
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{(Discussion off the record.;

MR, CHARNO: The Department weuld ofiar as
DJ=279 for identification, a multi-paga document bearing
the numbers 00136660 through 623,

The Department would offer as IN~280 for
identificaticn -~

CHAIRMAN RICLER: Wait a minute.

My exhibit doesn’'t and at 69, It appears to
continue -- 689,

MR, CHARNO: VYes, sir.

CHAIRMAN RIGLER: I'm sorry.

MR. CHARNO: We would rsguzst that on pags 671
of that exhibit, thet the red=lining bs aztsaded to lnclude
the firit two full paragrapis.

MP. ZASLER: Does that include the peracraph
that begins PDavie?

““.... MR, CHARNO: Yes.

MR, RIESER: Could wt have an offer of proof on
this?

MR, CHANO: The Department weculd offer thia
nemcrandun of a meeting of the CAPCO chiof executivas
in support of the fact that there was aun intentlon implicit
in the discussions that tcok place at this meeting to
exclude municipal utilitias from the CAPCO reol.

We would furthe:r offer iz for the fuct that

both CBI and, as of this meating, CAPCO, we 2re wa ndtice
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that the City of Cleveland desired coordinated cdevelcpuen
and participation in auclear units,

We weuld offer it for proof of disparicy in
fuel costs ketween nuclear and fossil fuoel.

We would offer it for the facc that che
CAPCO executives had congidered the possibilicy of thixd
parties, other than municipal systems Leconing members of

CAPCO.
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We would offer it for the fact that the
opinion was expressed that allocaticns weuld bz frozen
at the time of the agreement batwaen TAFCO nexbers,
the agreement in this case being the memorandum of under-
standing.

And we would infer {rom that, that exciusion
from negotiating would constitute an exclusicn from
equitable allocation of tho reserve brudeas and capaeit
allocations.

And firally we would offer it Zor Mr, Hanvy's
characterization of the Bucksve agreement.

CHEAIRIMAN RICLER: Whare does thai aprear?

MR. CHARNO: Page 7.

The Department would offar as DJ 280 for
identification a five~page documant bsaring tne intesrnal

numbers 0013€762 through 7&6.

The Department would offer as DI 221 for identific

tion a two-page document bearing the numbars 00136760
through 761.

The Departrent would offer as DJ 202 Zor

identification a three-page document numbered 10459225 through

927.
The Department would oifer =-=-
MR. RIESER: Could we have an orfer on this?

MR, CHAPRC: The Departmentc would offer Bxhibit

Oy v o e

-
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282 for identification as the interim letter agreement
under which CAPCO operated priocr %o the execution of

the basic cperating agreecment. And for the preposition
that the benefits of coordinated operation and develorcnent
were available to the CAPCC members, notwlthatunding

the absence of the definitive basic operating agreement.

The Department would offar as DJ Txhibit 203
for identification a multi-page document numbered 00137034
through 066, and we will request that the chartas which
follow the text of the document be red-lined.

MR. RIESER: What did you zay with ragard
to the charts at the end?

MR. CHARNO: That they be red-lined.

The Devarti.eat would offer as DJ 234 foz
identification a document besaring the numbers 20135872
through 878, 2ud we would request that the entire
first page be red-lined.

CHAIRMAN RIGLER: What were the numbers again,
please?

MR. CHARNO: 136872 through 873,

The completion of the red-lininc on 284
would result in the entire document being red-lined.

The Department woulé offer as DJ 235 a docurent
numbered 00137130 through 152.

I'm sorry, through 153,

. ———— - — ———- —— A 1 - o ————
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The Deparimeni would offer ac 27 288 for

2 ] ~ 3 e -~
identification a decument nuzmbarcd 00019271,

: ' » ) - - o~y

. i The Departmant weuld oifsr az DI 237 2 one-

4 |

page document numbered J0010274.

The Department would ofiar a2g =--

rcd
B ' MR. RILSER: Could we ask -- I notice, locking
"

in advance, that many of thess secr 4o 2z Za svidonne &

s already. : i

Could we ask vour purpose £or sutting thocz ia?

o

: MR, CHIRNO: With respact to mxhibi: 206, wa
' v (3 I3 - = o -y 2 . . - - bl o
tH would seek 2 stipulaticn frem Claveiand Blectric Illunminating

that these documents were taken from ¢ha files of Clevelznd

-
o

Electric Illuminating or that coples ef thuna 37 ko found

F N

in CEI files,

-

MR. RIZSZR: Off the recorxd.

—
ol

ST ——

- —_— . + -

ig (Digcussion off the rTacord.)
17 o CHAIRMAN RIGLER: We will esme back ot 1:30

{o

on that clock.

@

4 (Whexrcupon, at 12:20 ».=.,, the hoarin

was recessed, to reconvene a2t 1l:31 p.m.;

this same day.)
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CHAIRMAN RIGLER: Shall w2 procecd?

MR. CHARIO: The Departmant would propose o %
call at this time Mr. Thcmas Darling.

MR, BRILEY: Mr. Chairman, I would like to cbiect :
to the calling of Mr. Darliny and move thai he be rsepoced at

this time on the following basis:

Mr. Charno stated before the ncon break that
his purpose for calling Mr. Darling would be to testify
with respect to an allegad understanding betwean the Toledo

Edison Company and Consumers Power of i4ichigan, with

B L U ————

respect to territorial allccation.

Mr. Charno also advised me yesterday evening
that in connection with Mr. Darling's testimony, he
intends to put into evidence two documents, zo:th of which
are field activity reports prepared by Mr. Darling in 1%€8,
and relate to meetings that he had -- that Mr. Darling
had with Toledo Edison Ccmpany officials. |

This issue, the issue of the allcved understaLdingi
between Toledo Edison Company and Consunmers was fully |
litigated in the Consumers case, and the Departmeanc was
given more than adeguate opportunity at that time to |
develop their case on that issue before thiz vary same

Commission.
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They did sc. They inclucded (ke saaze =wo
pieces of evidence as part of the Butz affidavie, which
was Department of Justice ZExhibit 128 in the Coansumers case.

That exhibit is a rathur large cocnpilation of
materials. It does include the two docunments that Mr.
Charno proposes toc reincroduca today through this witness.

The Board considered the issue. They considered
the evidence, and .they entered 2 finding that thers was no
situation inconsistent with thz antitrust lawe in that
case.

On that basiep, we feel that the Deparimant is
now collaterally estopped from representiny this argunant

at this time.
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I would like to stress the fast that £his was
before the same agency. It invelved the same I3sucs,
It involved exactly the same evidence, ond it

involved the Department of Justice, the same pariv, and

-

the ruling was there was ne situaticn inconsistent,

g
=
ci
o
)

Reading, if I might, just briefly Ir
findings of fact of the Board in the Consumsrs case on page
159, the Board said there was also hearsay evidance,

Exhibits DJ=128 == which I previcusly referred to -~ have aa
"understanding” between Applicant and Tolade Ldiscn and the
cite is from the transcript page 5480,

The Becard then continues tc find for the saka
of conciseness, we shall refer to tne above-described oral and
written agreement as "boundary agreement." ¥e [ind no
substantial evidence of a situation Inconsistent with the
antitrust laws arising cut of boundary agreensnts.

On that basis I would mo/2 that the witness
be deposed at this time.

CHAIRMAN RIGLER: Was that finding nade cnly as te
the activities under the license oI Ccnsumers or did it
include any findings with respect to activities of Toledo
Ed;son?

e MR, BRILEY: The evidence was considerad with
respect to the alleged understanding betwecen Consumers and

Toledo Edison. The finding obviously was linited to Consumers
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since Toledo Fdison woe not 3 party o that procseding.

It was the saite alleged agreenzn:t or cudsrstanding,
obvicusly, that the Department 1is teking tae pocition the:
Toledo Edison and Consumers gnzeyed into togachar,

MR. SMITH: The language you guote, a: I uadersianda
it, does not find that there were nc boundarzy agrsalentis,

It finds that there is no sitvaticn incoemsistent,

CHAIRMAN RICLER: What was the relevant nmarket
for purpose of the Consumers hearinc? The relcvart
geographic markat?

MR. BRILEY: I weould assume it would havs been
limited to the Conawmers gervica orea.

anuiva g1y the

CHAIRMAN RICLER: It wes not co-eX

f\

relevant geographic market affecting the parcias in thesze
proceedings?
MR. BRILEY: No. The sam= issue was raised ther:

sed on

that they are attempting to re-liticate hare, b

ﬂ_l

precisely the same evidence.

MR. CHARNO: I would make a faw additions o the
discussicn of Consumers.

Number one, the Conswacrs boazd a% 149
characterized the situations it described subseguently which
include the situation learned Counscl has sat Zn:rward as those
not within the matter of controversy in that proceoding

and went on to make certain rulinu: potwithstandcirg

-
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v

the fact that the issues were not in controversy in tih

proceeding.

At 138 it characterizes this and 2 numbsr of
other situations as "ccaspiracias to limit ratell

competition.”

We indicate the Departient zllegation in this

..
(A‘

proceeding is to limit whelecale cempetition., Ve havs
taken no position, I beliesve, with respect o retail, though
that is not of overwhelming eignificance, cartiinly,

The only referance to evidenze concarning the
alleged agreement in the Consumers proc=zading is
the sentence that was read by Counsel Ifor To.ade Edizon.

The Board at 162 Zfound that the boundary
agreements were not inconsistent or held that boundary
agreements were not inconsistence with antitrust lasc and
assuming that there was & situation inceasistent which the
boundary aqreements creaced, that thers was nc connecgtion
between such a sitrvation and the relevant matiezs in
controversy and,finally, they held that “thasge is ne evidence
“of an anticompetitive scheme or conspiracy, having as &
material element and significant factor tne misuse of
activities under the license, which would main: in or
create such a situation.

there is no

o

We conclude as a matter of law tha

nexus between the activities under che licensa and the said
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1}l assured situation.
2 This again described a number of situations,
3 i I think the most briefly describad of wrich ig the one to
4 || which Tola2do Edison refers.
5 First, I would like to note that it is == thatc
6 || the doctrine of res jucicata and included therzia the
7 || doctrine of collateral astoppel are not favorad within
8 administrative agencies which require the €lexibillity to --
9 which require flexibility to effectively make law.
10 In Maxwell Company ¥. NLRB, 41 r. 24 477 threugh
1 479, Sixth Circuit, 1969, the Couft of Nppeals held that
12 a decisicn by the NLRB regional directer, that a propossl
13 unit for collective targaining was inappropriace, a deciszion
14 | from which no appeal was take, was not a bar to an opposica
15 decision by the Board in the later uniair labor pxactice
i6 || proceeding involving the same facts and the same partics.
17 And there at page 484, the Court cf Appeals statad
13 fl the right to make such ghanges is essential, Without i%,
g agency law could never be improved as a result of experiznce,
20 but would be burdened forever with its eacrusted crrors.
EslS £ *
a |
23
24
25
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We would also note that onlv a final decicion

on the matter can be res judicata or collateral ectoppe

2
-7

and that the decision in the Consuners procaeding ‘s ca
appeal.

The Department has specifically excapied ous
Exception 51 to any finding that would be inconsistent with
an allegation of a territorial allocation agreemznt
between Toledo Edison and Consumers Power.

Specifically, our Exception 51 raads:

"The Board erroneouslv concluded that
Applicant has never had aa oral or written agreament
prohibiting wholesale saleas beyond its present szrvice

area.”

I think the phrasing of that exceptlion is through

an abundance of cautiun, because as I indicated from
reading the Consumers opinion, it is very difficult to
determine whether the Board 4id in fact reach cthat conclu~
sion.

With respect to the identity of tha parties,
counsel has nct set forward the argument emploved by Toledo
Edison in this prehearing fact brief vhich I would quote
from, page 12 :

"While Toledo Edison was not a party to
the Consumers proceeding under the long-recoognized doctrine
of Bernhart vs. Back of America, Toledo Edisca nay make

definitive use of the decision in Consumers to collaterally

———— . ———

PR——
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estop the governmené' == in the prsasani preceeding,
the Department of Justice and the NRC Stalff -- "Iyom
relitigating the issus before the Licensing Boarg.”
» We take issue with thiz lagal intervretation,
specifically in the case of Marxo = ve. Naw York Life
Insurance Company, 369 7 Sup 3¢08.

The Court there held that a judgment whick is not
conclusive as to fact and law against a party %o a lawsuis
shall not be so considered ags to its advarsary.

In'siting at that point Kirby vs. Pennsvlvzaia
Railrcad Company, 188 P 24 793, 7397, Third Circuit
1951,

It would be the Department's positicon thas
the decision in Consumers was not conclusive with respect
to Toledo Edison and they should not be able o maka
"definitive use"™ of it in this proceeding.

We would also cite U.S. vs. Corazo, 335 Fed.
Supp., 126, Middle District of Pennsylvania, 1973, waich
was a wiretap case where wiretap evidance was suppressecd
against an initial defendant.

The government did not éppearl that supnrossiorn

of evidence.
Then a second defendant tried to use collateral
estoppel against the government, and the Court held tezause

the moving defendants in this Cagse were not cdefendants in

-~ O — S ————
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the Lota case, the gcvernment is not estozpsd from ucw

asserting that the May 1973 wiretap wan 202l «...when itc

was not bound by a decision. may 2ot claim its b=nzfits.

0N

We pcint cut that che Consumers 2caxd’
characterization ¢f the evidence ac hecrszay wouli pot ba

applicadble in this proceeding where a wizacss is g2iag

r
w

to be presented who will not L2 statinc WLaAY .

The docurents do not statce hearsav, tuai the

admissions of a party ia this proceeiing

Pinally, we quection whether the recuisite idonzity

of issues is present in this nprocsading by virtus of tha
fact that Consumers Cirected its decizion ic ohae

existence of a retail territcri-l allccation 2g9reeusnt
g

MR, BRILEY: I would like to addrezs ir.
Charno's comments in reverse order, ifi you will.

With respect to tha prasent appellat:z aatura of
the Consumers case, I would like %0 nota o things:

Primarily, that the corder of the Licerzing
Board was a final order, although exception:s wers tz'i2n Lo
the Comnission, and in that recard I would lie %o cite
from Prof. Moore's Treatise on Federal Piractice, Volumsa:
1-A, page 2252, wherein he says the fedsarl rule ig that

the pendency of appeal does not suspend the cparatioa of

an otherwise final judament of res judicata or collataral

I

‘
|
]
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estoppe.. unless the appeal removes the entire case to the
appellate level and constitutes a proceeding ée novo.

The Consumers appez)l is not being takea for a
proceeding de novo. This is the precise protaction that is
afforded certainly in Federal Court.

CHAIRMAN RIGLER: What citations does Moore
include on that?

MR. BRILEY: He cites Yatan
vs. United States, which is a very old case.

He also cites Huron Holding vs. Lincoln
Mine Operation, Coal Metal Process Company vs., E.W.

Plys Coal, Delaware 1937, 21 Fed Sup 509.

Reid vs. Allen, 286 U.S. 191.

There is a long list of citations here.

CHAIRMAN RIGLER: What is the latest case?

MR. BRILEY: I don't have the supplement, and
it is possible there are some in the supplament.

Could we be permitted to make this available
to the 3o0ard at a later time?

I would like to take a look at the supplement
and see what the more recent cases are.

Coming to the second point, I don't think at all
that this rule is limited to judicial proceedings a2nd does
not apply to administrative proceedings, and in that

regard I would like to quote the opinion from the United
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States Supreme Court in U.S. vs. Utzh Constructicn and

Mining Company, 384 U.S. 394, wherein the Court saild, and

I gquote:

*When an administrative ageney iz acting in a

judicial capacity and resoives disputed issuaesz of fact

properly before it which the parties had an wzdeguaca

opportunity to litigate, the Courts have no: hasitated

to apply res judicata to enforce repcse. On th2 concept of

adequate opportunity”® --

quote?

CHAIRMAN RIGLER: Is that the erd of veour

MR. BRILEY: Yes.
CHAIRMAN RIGLER: Wait a minuta.

Does the Court suggest that the agency is

required to apply the concept of ras judica:za or merely

announced that in some cases it has not hesitata2d co do

s0?

MR. BRILEY: I can't answer your guesticn. The

quota from the cases, it hasan't hesitated to apply. I don't

see here any absolute requirement.

rule.

Court.

Board.,

CHAIRMAN RIGLER: That may bec less than a binding

MR. BRILEY: It is the United States Suprene

Whether or not it would be binding is up to the

{
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CHAIRMAN RIGLER: It could be taken to read that
the agency has discretion.
MR. BRILEY: 2Also I would like to maxe one
additional point, if I could, Mr. Rigler.
On the concept of opportunity o liticate,
Mr. Charno made reference to the hsarsay naturz of the

documents submitted in the Consumers case, and I would

submit that the Department of Justice had more than adeguate |

oppertunity in that case to present the witnesses as wall
as the documentary evidences.
MR. CHARNO: If I may reply very hriefly.
CHAIRMAN RIGLER: All richt.
MR. REYNOLDS: Could we wait a minutca?
He is not finished yet.
MR. BRILEY: Mr. Rigler, cne final point.

Then I will give you your chanca, ir. Charno.

ESp—
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Wwith respect to taz hifurcated aspect of whclesale
versus rztail, the cnly statement I would like to mzke is,
that whichwas raised in Consumers is what was raised here;
precisely.
b There was a restrictive agrecsmaant between
Consumers and TE, based on exactly the same evideace.

That is the same that is here.

CHAIRMAN RIGLER: Oxdinarily it will b2 movant's
response, mocvant's reply and that is it on a motion response.

This is an excaption.

MR. CHARNO: I feel I nave perhaps rmisscated
myself, I did not mean tc imply that theve is no place in
administrative law for collateral estcppel. If I said that,

I misstated.

It is not favored, and it iz not rigldly applied,
I did mean to state.

I would like to quote brieZly from Davis
Administrative Law,1372 Edition in which he states at
page 364, "The orthodox view in the judicial system, howevar,
is tuat a decision may be final, even thouah it is subject
to appeal."

He cites the re-statement Zor that proposition.
»Even though under Section 527 of the APA an initizl decision
of an examiner may become final in absence of either appeal

to the agency or review upon th2 agency's own notion, giving
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res judicata effect to such an initial decision that may later
be reversed by an agency, seems clecarly uncesirable,for it
would compel a lack of uniformity, might produce gzoss
injustice and would cause gross confusion.”

CHAIRMAN RIGLER: I will give you the laszt word,
r, Briley, you being the moving partv.

MR, BRILEY: Chairman Rigler, I don't have a
lot to add, other than what I have already said. I feal the
issue was fully raised and fully litigated in the Consumers
case.

I feel this is a classic example of collateral
estoppel and I'm asking for it to procedurally protect
the rights of my client.

Beyond that I have nothing further tc add.

CHAIRMAN RIGLER: All right. The Board has had
opportunity to discuss this matiter with refarencze to
Applicants' briefs,

Referring to the prehearing legal brief on behalf
of the Applicants, page 1395, in which the collataral estcppel
doctrine is discussed and centinuing over to page 196, the
test set forth by Applicants in order for the doctrine to
apply is that first there must be an identity of parties,

We do not believe there is an identy of parties

in this particular circumstance.
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Secondly, there must be an identitv of issues.

And, although we appreciate the argument that the same agreement
may have been involved, we are not convinced that the issues

are identical, We can see substantial differences between

the issues in controversy in Consumers and the issuas in
controversy in this proceeding, particularly with respect

to the geographic market and, seccndly, with respact to the view
of nexus which was adopted by the Board in Consumerc,

Thirdly, a valid and finai judgment. With respect
to that it was our preliminary opinion that no valid cr final
judgment existed in Consumers. .

However, based on the citations being made, w2 will
review that point.

That would be an alternats ground, because our
holding also would be based on the first two grounds.

Another point that+ I think is very important is :hat
even in Consumers, the quote made by Toledo Zdison on page
159 was that the Board found nc substantial evidence and there
is a significant difference between 1:0 evidence and no
substantial evidence, because what may not have been
substantial within the context of the issues being litigated
in Consumers perhaps could be substantial :"ithin the context
of different issues being litigated in %his procseding.

So for all of the above reasonsz the motion will

|

|
be denied.
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arl 1 MS. URBAN: The Department of Justice would
2 like to call Mr. Thomas Darling.
3 Whereupon,
4 THOMAS DARLIN i
5 was called as a witness on behalf of the Derartment of ;
G Justice and, having been first duly sworn, was 2xamined %
7 and testified as follows: ;
8 DIRECT EXAMINATION :
9 BY MS. URBAN: ;
10 Q Will you pleass state your full rane. |
11 A Incidentally, I have never been & witrness g
12 before, and let me know about ths microghone. Can you
13 hear me all right? ,
14 Q I think we can. i
15 A My name is Thomas Darling, Jr. :
16 ! Q What is your address? %
17 i A 5008 Larno, L-a-r-n-o, Driva, Alexandria, ;
,;:x Virginia. %
1o Q Would you briefly describe your education after |
20 ’ high school? |
21'1 A After high school I entered Yalie University |
22 in the Class of 1925, obtaining a BA degree,
23 At the end of that timz I joined the Pennsylvania ;
24 Power & Light Company, taking a student training course
25 with them, and at the same time took an electrical enginecrim?
| |
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course by correspondence with the ICS, Incernational

Correspondence School of Scranton, getting an EE degree in

1927.
Q What is your present cccupation?
A I'm retired as of June 3G, 1373, ‘
Q By whom were vou employed before vou were retired?;
A Rural Electrification Adémiristration of the

Department of Agriculture.

Q How long did you work there?

A For 27 years.

Q What was your business address while evploved
by the REA?

A l4th and Independence Scuthwest, in Weshington,
D.C.

Q What positions did you hold while employed by the
REA?

A Varying positicns, but my specialty waz the

field of power supply and power planning, inciuding whole-
sala rates and power coniracts,
Q Would you describe what those positions entailed?
A The positions entailed largely cbtalaing the
lowest cost pocwer scurces for our borrowers, as we called
them.
Thosa cooparatives to whom we lent money.

vptaining the lowest cost power source which in our opirnion

ST ————————— R



ar3

1C

11

12

13

14

i5

20

21

22

23

5185

cculd be obtained.
Q By cooperatives, did you mean rural

electric cooperatives?

A That's correct, ves.
Q What is a rural electric cooperativa?
A Rural electric cocperatives wore formed about

the time of the New Deal, when the power companies, many of
them, took no interest in extending power into tne
farm areas, and the rural people formed their own business
organizations, private organization, borrowing money: from
the REA at low rates of interest ai that time.

They had their own manager and staff. In that way
they had a small entity in which theov were able to
obtain electric power for the rural areas.

Q Is a rural electric cooperative a profit-

making organization?

A It is not. It is a nonprofit organization.‘
Q What position did you hold with the RZA in 19667
A At that time I was power procurement engineer

in the power division.

Q Would you describe your dutiees while in the
power division?

A My duties were very similar to what I described
earlier; in other words, making sure that the rural electric

cooperatives obtained the lowest possible power source that

T e U ———
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!

was obtainable, wehther it was a power plant, because in somé

cases they used the monsv we icansd them £o build their
own power plant.

In some cases, it was a G&T cooperative,
generating and transmission cooperative.

At other times they purchased from the powar
companies at the most reascnable rates we could advise
they obtain.

Q While in the power division, were you concerned
with REA throughout the entire U.S. or only in a
specific geographical area?

A I was assigned to a specific g=zographical
area. First the North eastand later the Southeast.

Q What geographical area were you cencerned

with in 19662

A In 1966 I was concerned with the Northeast area.
Q Does this area include Ohio and Michigan?

A Yes, it does.

Q During your empleyment with the REA, did you make

many trips into the field?

A Not really very many. I would say during my
entire stay with the REA, I made perhaps between 15 and 29
trips. \

Q Were you required to file a report describing

your activities every time you made a trip on official

i
{
|
!
!
i

|
!
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business?
A Yes, very definitely.
Q Was it a regulation of the REA that every

employee file such a report after every trip con official
business?
A There was such a regulation. I must say, before

you got paid, you had to submit such a report.

Q Was there an official name for this required
report?

A Pield activitiez report.

Q What did a field activities report consist of?

A Pield activities report could be summarized

by saying in the first place, the purpose of tha trip was
indicated in summary form. What was accomplished during
the trip, and lastly the recommendations as to what should

be done in the future.

Q Did you make any trips into the field in 19562
A Yes, I did. I made a number of tripz in 1966.
Q Did you make any trips to the Michigan-Northern

Ohio area in 19667

A Yes. There were two. Cne in mid-Februvary, and
one in mid-September of that year,

Q On behalf of what cooperative did you make
these trips?

A The Southeastern Michigan Electric Cooperative

S it e i nisisa caveessst i Ty
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was the only ccoperative in the February trip.

In the Septembar trip, that again was the
cooperative concerned, and frcm there I continusd with the
field engineer into Indiana to visit some cooperatives
there.

Q Was the Southeast dMichigan Rural Electric
Cooperative kxnown by any other name within the REA?
A Yes. It had a designation, as they all do,

a numerical designation, Michigan 5 Lonnawece.

Q In what state is the Southeast Michigan REC
located?

A In the extreme southeastern part of Michigan.

Q Is any portion of the coonerative located

within the State of Ohio?

A To the best of my recollection, there was a spill-

over into Ohio and I believe that Toledo Edison supplied
that. I'm not 100 percent positive at this late date.
I think that is the way it was arranged.

Q What occasioned this February trip on the behalf
of the Southeast Michigan REC?

A Repeat.

Q What occasioned this PFebruary trip on the behalf
of the Southeast Michigan REC?

A The cooperative requested us to come and advise

them as to what might be the lowest possible power source
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for that particular cooperative.

CHAIRMAN RIGLER: When ycu say the lovest
possible power source, do you mean lowes: cost?

THE WITNESS: Lowest cost, I should eay, ves,
sir, because ti.e companics had different rates and we knew
that the Toledo Edison had the lowest ratz, and we were
hopeful we could obtain a source from Tcledo =dison.

I might say that the Consurerz Power Company
at that time had just delivered mnotice that they were
terminating their contract and intended %o file z higher
rate for the cooperative.

BY MS. URBAN:

Q Did the Consumers Power Company supoly power
to the entire cooperacive or only tec a portion of the
cooperative?

A I'm not 100 percent sure, but I believe that
the Consumers Power Company at that time supplied the
Michigan portion of the load, and Toledo Edison supplisd
the Ohio portion.

Q Wou.d you recall then whether the Southeast
Michigan Co-op was running two isolated systems or one
integrated system?

A If, as I think is ccrract, .  there was a
portion in Ohio and a portion in Michigan, there very

definitely were two isolated svstems, one in Chio and ocne

RO E———
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in Michigan.

Q Focusing again on the first trip that you
made on behalf of Southeast Michigan Co=-op, did you meet
anyone from the REA upon your arrival in the Michigan area?

A Yes. I was met by the msnacer of the
cooperative -- he was not REA -- dut alsc by the field
engineer, Mr. Robert Badner.

Q Do you know what the dutias of a field engineer

A The field engineer iz a position wherein an REA
employee is assigned tc headguarters in an arsa. He travels
from one electric cooperative to another, and advises them
in engineering matters of all kinds upon their reguest.

Q Was a field engineer rasquired to file a field
activities report after each trip on official business?

A Exactly so. Just as I was.

Q During this first trip, did you and Mr. Badner

visit the Toledo Edison Cempany?

A Yes, we did.
Q Why did you visit the Toledo Zdison Company?
A We visited the Toledo Edison Company because we

were fully cognizant of the fact that their rates were
lower than the Consumers Power Company and we had hoped
that we would be able to obtain some of thiz lower-cost

power and transmit it across the state line into the State

PR p—




end 18

10

1"

iz

13

i4

15

16

17

ie

20

21

22

23

25

———

5191
of Michigan and obtain possibly the entire Taquirements

of the cooperative from the Toiedo 2dison source.
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Q How did you krnow that Tolede Edison rates were
lower?
A We have a purchased 2nergy report which we issue

in REA and all those facts and figures are quire well kaown
ﬁ to us.
That is a yearly report, ans we Xeep in very close
contact with that,
Q Did you meet with any representatives of ths Toledo

Edison Company?

A Yes, we did.
Q Do you recall the names of thosz representatives?
A Yes, a Mr, Schwalbert, S-c~h=a=i=b~ =~@=r-t, was

the assistant to the general manager and wi:h hin was a
Mr. Keck, who was the system development enginear,

MR. REYNOLDS: Mr. Chairman, I will make the
continuing objection on behalf of Applicants othar than
Toledo Edison Company, to the testimony of this witness,

CHAIRMAN RIGLER: The objection wilil be overruled,

BY MS, URBAN:

Q At this meeting did Mr. Schwalbort eor Mr. Keck
make any statements concerning Toledo Edison’s willinoness
to serve the entire co-op?

A Mr. Schwalbort was the spokesman, ile stated
i*\rery definitely that his company could not serve across
hnthe state boundary lines for three reasons, which he gave

|

us at the time.
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It turned out later that the first two were
not as iuportant as the third., But at th; time the three
reasons were, in the first place that they were hopeful of
staying beyond the jurisdiction of the Faderal Power
Commission and, if they had strictly intractate service,
that would be the case.

If they didn't serve across the statz boundary,
then they wculd not come under FPC juricdiction,

That is one of the reascns he didn't want to
go across the state boundary.

The second reason involved the Bucgéye Electric
Cooperative was a formative G and ¢ocperative, generating
and transmission cooperative of which Southeastern MIchigan

was the only non-Ohio member. But it did involve some

complications that he would prefer for that reascn not getting

involved, but the third and most important reason that ne

didn't want to go across the state boundary was the fact that

they had a territorial agreement or understanding with the
Consumers Power Company that neither would cross the state

boundary and serve the other company's customers.

Q . Did you take notesat the meeting?
A Yes, I did.
Q Did you prepare a field activities report which

contained a description of the meeting with Taledo Edison?

A Yes, I did,
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Q How soon afte the meeting did you prepare .
your field activities report?

A Probably within a week.

Q Did you utilize your notes to prepaie your field

activities report?

A Oh, yes, I did.

Q Do you still have these notes?

A No, I do not.

Q Did you and Mr, Badner prepare your reports in

conjunction?

A No, we went our separate ways after the meetcing,
and I made my field report in Washingtcon, and he made his
at his headquarters in !MIchigan,

Q I show you a dccument which Mr, Charno will
hand you, which is part of a group of documentsz which has
been marked for identification as DJ Exhibit 108,

This document is entitled Field Activity
Report and bears the date February 14 to 1€, 196G,

Is that your signatwe in the top right-hand
corner of the document?

A That is correct.

Q Would you look over this document and tell me if it {d
is a field activities report cocncerning the trip we have
been discussing?

A It is.
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Q Does this document contain a true and accu "ate
transcription of the meeting with Mr. Schwalbert and Mr.
Keck?

A Yes, it does.

Q Mr. Darliny, vou testified earlier that you
made twe trips on behalf of the Southeasi Michigan Co-op
in 1966.

I would like to focus now on the sascond trip.

Could you again tell me when you made the second trip?

A The second trip was roughly mid-September 1966,
Q What was the purpose of the second trip?
A The purpose of the second trip was to acain

visit the Toledo Edison Company and see whethor they
might have had a change in heart about this crossing over
the state line, and then during the first trip we had gone
to see the Detroit Edison Company about a possibla source
of power.

After we had left Toledo Edison ~nd on the
second trip, we again were to contact the Toledo Zdison
Company because we had set the stage., We had done gome
spade work with the officials of the Detroit Edison
Cocpany, and at least the Detroit Edison delivering power
to one point of delivery, I believe Tecumszh, and we wanted
to see in the second trip whether we could firm up the

pPlans that had been tentatively set during the February

-
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trip.

Q Did you ayain meet with any vepresentativas of
Teledo Edison?

A Yes, we did. We went back to ¥Mr. Schwalbert

on the second trip.

Q Did anyone from the REA go with you to this
meeting?
A Again sir. Badner, the field engiresr, went

with me to that meeting.

Q Wh;t did Mr. Schwalbert tell vou about the
possibility of Toledo Edison supplying power for the
Michigan porticn of the co-op?

A In the second trip in September, Mr. Schwalbert
modified his stand of the Pebruary meeting tc the extent
that he indicated that the first two points, namely the
FPC jurisdiction was not too important, since he
anticipated that they would be under PPC jurisdictien,
anyway, in a year or so; and also the Buckeys impact
infringmenet, because he thought that could bs 2*ranged to
mget with their approval.

But the third point was still very definitely == he
wag adamant on the third peint of the territorial
agreement which they had with the Consumers Pcwer Company.

For that reason, he was adamant in refusing to

allow his company to serve the southeastarn electric
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cocperative in the State of Michigan,

Q Did you take notes at that weeting?
A Yes, I did.
Q At the tire ol this trip, were employees of

the REA required to file a fiold activitiass repert aftaer
each trip on official businessz?

A Yes, they were.

Q Did you file a field activitiss report which
contained a description of the meeting with Tuledo Bdison?

A Yes, I diad.

Q How soon after the meeting did you prazpare your
field activities report?

A Probably within a vweek.

Q Did you utilize vour notec to prepare your

field activities report?

A Yes, I followed them closely.

Q Do you still have your notes?

A I do not.

Q Did you and Mr. Badner prepare your reports

in conjunction?

A No, we did not. We did them separately.

Q Mr., Darling, I show you a document which is also
a part of a group of documents which has been marked for
identification as DJ Exhibit 108. This document is

entitled field activicies report, and bears the date

e A .+ —————
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September 13 through 14, 196G€.

Would you look ovar this dosument, focusing
particularly on the second paragraph of the firgt: page,
and tell me if it is the field activities report
concerning your second trip on behalf of Southeastern
Michigan Rural Electric Cooperative?

A Yes, that is exactly the way I reported it.

Q Does this document ceontain a tirue and accurate
report of your meeting with Mr, Schwalbart?

A Yes, it does.

Q At the time you lefi the REA, were employess
of the REA still required to file a field activities
report after each trip on official business?

A That has always been the custom,

MS. URBAN: We have no further questions.

MR. BRILEY: Mr. Riglar, can we have five or
10 minutes?

(Recess.)

CROSS-EXAMINATION

BY MR, BRILEY:

Q Mr. Darling, you were very specific wizh
respect to your recollecticon of events that occurred
back in 1966.

Did you refer to anything prior to your testimony

today to refresh your recollection with ragspect to your
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testimony?

A Can you repeat that, plecase?
(Whereupon, the reporter read the

pending question, as requested.)

THE WITNESS: PNot any more than referring to
my field reports, of which I hava copies.
BY MR. BRILEY:

Q You did reread your field reports prior to your
testimony today to refresh yocur recollection?

A Yes, I did.

I might say I threw away my original reporis,
but I obtained photocopies of the sane.

Q I believe you testified, Mr. Darling, that
subsequent{ to your second visit to Toledo 2dison in
September of 1966, thac you went up and talked to people
at Detroit Edison; is that correct?

A That's right.

Q Was that the same day that you talked to the
pecple at Toledo Edison?

A I'm quite sure it was the following day, because
we wouldn't have had time to go the same day. It was in the
afterncon, I believe, that we saw Mr. Schwalbert.

In any event, I am sure it was a following day
that we went to Detroit.

Q When you went to Detroit and talked to the

. — —— e ——— . S ———————— . S ————
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officlals of Detroit Edison, did you inquire of them

about their Ravsliadge, if auy, oi uhe uwuderscanaing between :

Consumers and Toledc Edison with respect to service within

each other's area?

Y Yes. We laid our cards on the table. Thev are

cognizant of that fact.
Q When you say they were ccgnizant of that

fact, what fact are you referring to?

A Before vwe left, we told then that we would like

to make arrangements to obtain power from the Toledo
Edison Company because the Toledo Edison rate, I think
everybody agreed, was the lowast cost power that was
obtainable in that area at that tive,

We said we probably wouldn't have ccme to sce
them if we could have made the arrangement with Toledo
Edison, but we had reason to believe that Detroit could
undercut the Consumers rate, and for that reason we mada
the trip to the Detroit office.

Q My question was, did vou ask Detroit Edison
if they knew anything about an undarstanding batween

Toledo Edison and Consumers Power Company?

A No, we did not.
Q Why did you not ask them abcut that?
A Because we told them that we underastood that

there was such a territorial agreement.

. —————————— . . T~ P . S .. S — Ol S . < . S S -
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Q I presume from ycur testimorny, then, that
they didn't "know anything about that?

A They might or might no2t have. I woulda't
venture tc say.

Q You have no recollection as to whether they knew
anything about it or not?

A No, but I think that was genaral knowledge,

if I'm not mistakan. I'm just guessing. I don't know.
MR, BRILEY: I would like tc move to strike
the last response with respect to general knowledge
after he said he didn't have any specific knowledge.
CHAIRMAN RIGLER: Granted.
BY MR. BRILEY:

Q Mr. Darling, you testified that on two
occasions in, I believe, February and subszequently in
Septenber, you met with officials of the Toledo EQi .-
Company, including Mr. Schwalbert and you testified that

several reasons were given to you for their not being

interested, as you put it, in providing service to Southeastefn

Michigan and Michigan.

You said that one of those reasons tendered by
Mr. Schwalbert to ycu was some understanding with
Consumers Power. Did Mr. Schwalbert explain to you the
nature of that understanding?

A My recollection is that it was a territorial
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agreement of scme kind. I don't recall his saving whether !
.
it was written or verbal., The eicct nature of it, I'm ;
not sure. i
Q I believe, Mr. Darling, yuu tescifiazd that Mr.
Keck was present at those meetings; is that correct?
A Not quite correct. He was prasont at the first
meeting, but he was not present at the second. I'm
sure, according to my report, and that followed my notes,
that Mr. Schwalbert and Mr. Reck ware at the Pebruary
meeting, but Mr. Schwalbert alon2 was at the gsscond meetinc. |

Mr. Schwalbert in bocth cases acizd as spokesnan,

Q Did Mr. Keck say anything to veou in the

February meeting or if he was prasent at the seccnd meeting -T

I understand your recollection isn't compleis -- at any g
time did he make a statement to you with respact to this ‘
understanding? i

MS. URBAN: I object. I beliave Mr, Darling
sajd ~- I believe that the characterizaticn cf ir.

Darling's ‘testimony is incorrect as to whether Mr. Feck

was present at the second meeting.

MR. BRILEY: Perhaps we car ciear this up ly
let ting me ask the witness which meeting Mr. Xeck was preasent
at.

THE WITNESS: Mr. Keck waz present at the first

meeting very definitely, according to my noter; and I'm
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sure that in the second meeting, and I also have checked
Mr. Badner's field report ~-if vouread Mr. Badner'’s field

report in September, ycu will find Mr. Reck's narce is

nissing from the September report, and I'm guite sure we did

did see Mr. Keck at the September mesting.
BY MR. BRILEY:

Q With respect to the first meeting, which would
have been in February, did Mr. Xeck make any statements
to you with respect to this understanding with Consuners?

A My recollection is that Mr. Keck spoke very
little, if at all, and that Mr. Schwalbert was the
apckesman and Mr., Schwalberi was the one who was adamant
about this territorial agreement precluding auy rossibility
of power being delivered for Southeastern Michican across
state lines.

Q Are you saying, Mr. Darling, that Mr. Reck dicd
not make any such statements, or that you don't recall
whether Mr. Keck did or did not?

A I do not recall,

CHAIRMAN RIGLER: Was Mr., Keck present when
Mr. Schwalbert made his statement?

THE WITNESS: In the first meetinc?

CHAIRMAN RIGLER: Yes.

THE WITNESS: Yes, sir. Yes, he was, My

recollection is that Mr.Schwalbert did practically all of

P RP——
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the conversing and talking.

BY MR. BRILEY:

Q Mr. Darling, at the time of your second visit
to Toledc Edison in Septembar, was it veour urderztanding
at that time that Tolecdo Edison was 3servinc Michigan ==
points in the State of Michigan?

A That Toledo Edison was serving in Michigan?

o« S S S aovem
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Qa Yes.
A No, I understood that they did not.
Q Do you know when Toledo Edisen firet commenced

providing service into the State of MIchigan?

A To my knowledge, up to the time
that I retired, they never had sered in the state of
Michigan, because of that Consume 's power agreement.

Q And what was the date of your ratircment, sir?

A June 30, 1973, about two and a half vears ago,

I might say that the aftermath of our visit to Detroit,
according to my understanding since then or s=ven at tbe time
I left,that the Detroit Edison did serve cne point of
delivery, which was terminated with Censumers.

Q Mr. Darling, is it your independsnt knowlaedge
that Toledo Edison did not serve into the state of Michigan
after 1966, because of an understanding with Consumsrs? That
was the reason, Is that your knowledge?

A You say "serve in the state of MIchigan®in

general or just as far as this cooperative?

Q Serve in the State of !lichigan up until 1973.
A That would be my understanding, although we wera
just talking about the Southeastern Electric Cooperative.

But anyplace according to ir. Schwalbort's statement to
us, regardless of whether it was Southeastern iichigan

or not, he was very adamant that, because =f this agreement,
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whereever Consumaers' territory was invclved, that Toledo
Ediscn could not and would not serve, bacaus2 of this
understanding or territorial agreement.

Q Mr. Darling, I am asking you in your official
capacity up until the time you retired ian 1973, you said
it was your understanding that Toledoc Edison did not serve
any points in che State of Michigan prior to your retirement,

CHAIRMAN RIGLER: Ms. Urban?

MS, URBAN: Objection. There has been no
foundation ladi that his cfficieal capacity concerned whether
or not Toledo Edison would serve within the entire state
of Michigan or that he had anything to do with Michigan
other than this Co=op.

MR, BRILEY: Mr. Rigler, re stated with respect
to the State of Michican and Toledo Idison service in the
State of MIchigan, and he also tesiified he had this knowledge
up until 1973, when he retired.

I'm trying to find out whether he is basing
this statement on something he knqws personally or whether it
based on something Mr. Schwalbort told him in 1266.

CHAIMMAN RIGLER: I will permit that line, however,
s, Urban's objection with respect to the characterization
of gaining his knowledge in an official capacity, I think
is well-taken.

with that amendment. vou may pursue that line.
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BY MR, BRILEY:

Q Mr, Darling, how did you gain vour kncwledge
that Toledo Edison did not serve any point in Michigan
until 1973, when you retirad?

A The answer is definitely that it is suppesition.
I do not know.

MR, BRILEY: I would like to move to strike the
Witness' testimony that Toledc Edison did not serve in the
state of Michigan until 1973, because of an «Jromeent or
understanding with Consumers Power.

MS. URBAN: One moment.

Mr., Chairman, I believe that the only testimony
thst should be stricken would be the portior that said
up to 1973, which came at the end of an answer.

CHAIRMAN RIGLER: Well, rather than digging it all
out, let me summarize the Becard’'s view of the present state of
the evidence which would be that as of the termination
of Mr. Darling's second visit tc Toledo Edison in 136%. he
was under the impression on information he had received from an
official of Toledo Edison that Toledo Edison had a policy not
to serve in Michigan, as a result of an yreement with
Consumers Power, and I see nothing in the evidence that
indicates he has any ongoing knowledge with respect to
any service that extended or any revisions or abrogation

of an agreeement with Consumers Power that could have occurred
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Does that comport with vour view of ¢he eavidence?

MS. URBAN: Yes, it does.

MF. BRILEY: I'm not sure whether it dces or
no, Mr, Rigler.

The pecint I'm tryinc to make is that I understand
the Witness' position with respect to 1966 and the time
he made his visits,

What I'm opposed to is his characterization of
ncnservice in the state of Michigan subsequent tc 1966
and prior to 1373, when he retired, as being based on
that same understanding tha: he believed to exist.

CHAIRMAN RIGLER: I think if you have an
opportunity to revisw my statement which the rasporter nmay
read back, that your concerns will be answered,

We agree with you.

(The reporter read the record as reguested,)
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BY MR, BRILEY: :

Q Mr. Darling, after your meeciings in 1266, did
you ever make any ad<itional incuiry into the continuation |
of any agreement or understanding betwcen Toledo Bdison and
Consumers Power with respect tc servicae in the State of
Michigan by Toledc Bdison?

A No, I was transferred to the southeast area
shortly after that, and the only thing I recall following

up on at all was vhether they ever had cbtairsd power £rom

the Detroit Edison at this Tecumseh point of delivery,
which I was interested in because we set the spade work |
for it. That was what I was interested in.

I never did raise the gquestion or follow up on
inquire as to whether foliowing that visit, "oledo Bdison
ever did wake power available tc anybody on the Michigan side
of the line.

Q Am I correct, M:, Darling, in assuming based on
your testimony in answer *o my previous guestion that
you didn't have any present knowledge today as to whether

Toledo Edison has an agrecment today to serve Southeastern

Michigan?

3 A No, I do not. i
MR. BRILEY: Thank vou., I have no furthor

questions.

CHAIRMAN RIGLER: Mr. Reynolds.

S —
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MR. REYNOLDE: I have no questicnz can bzhalf
of Applicants.

MS. URBAN: The Department has no furthes
questions.

CHAIRMAN RIGLER: Thank you very wmuclh, Mr,
Darling.

THE WITNESS: Thank you.

(Witness excused.)

MR. REYNOLDS: On behalf of all of the
Applicants, I move to strike the entire testimony of
Mr. Darling.

It seems clear on the basis of his teztiwmony
and the limited preparation that he used with respect
to the documents that it clearly is collaterally estopred
by the Consumers ruling. It has been litigated that the
parties here are privy to using collateral estoppel for

defense purposes, and that the Consumers decizicn is a final

decision.

CHAIRMAN RICLER: Denled.

MR. REYNOLDS: I would like to male a motion
with respect to this testimony under Rule 105 of the
Rules of Evidence, which is the similar motion I made
with respect to other testimony earlier in the proceeding.

CHAIRMAN RIGLER: We have deferred our ruling

with respect to your 105 motion in othar instances, and will

|
i
!

]
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do so in this case.

MR. CHARNO: The Department would like to move
Exhibit DJ 108 for identificaticn into evidence.

MR. REYNOLDS: Mr. Chairman, if by thzt
the Department is intending to move into evidence the
entire Exhibit 106, I will object. It secemg to me
that those portions of Exhibit 108 which rslata to the
testimony we have heard here tocday and concerning MNr,
Darling's field activities reports may well be an
appropriate matter to have moved in.

The remaining portions I would have my same
objection that I have indicated earlier, in addition tc
which I have my collateral estoppal objection.

It does seem to me that anything morc than the
reports that have been referred to in the testimony of
theprior witness would 20t be appropriate matters at
this time to consider.

MR, CHARNO: If I may, briefly, reply: In
addition to the two documents which are the last two
documents which come from REA files, and are either
addressed to or sent by the Toledc Edison, I don’'s think
that counsel's objection applies.

AsI recall counszl's other objacticn, he
stated that there was no evidence of record that this was

the type of report referred to in the Rules of Evidence,

. e — - S ————— — . ———. S—————— b~ + - T . D o
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and there was no authority for the proposition that this
type of report had to be made during the course of the
official duties.

I submit with Mr. Darling's testimony in
the record, there is such evidence of reccrd with respect
to field activities reports of both Mr., Badner and Mr.

Darling.

SRS ——

1

|
|

MR. REYNOLDS: I didn't catch the first part aboué

the letters. Did you say my objecticn would not be
applicakle to those?

MR. CHARNO: Your prior objections, as I under-
stand it, were based upon the -~

MR. REYNOLDS: I understcand that, but what about
the letters? Are you sayving that that objection dces
or does not apply to it?

MR. CHARNO: I don't believe your ohjaction
does apply to thosa.

MR, REYNOLDS: I had an objecticn as to
bringing the letters in, in this form ae certaialy not
being field activities reports in any sense.

MR. CHARNO: That is truae.

MR. REYROLDS: Therefore not being subject to
the same kind of an argument against the hearsay rule that
is being made with respect to field activities reports.

So, yes, my objection would go to everytihinc

e
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in DJ Exhibit 108, other than the report by Mr, Darling
and as tc those I would have the continuing obiection
on behalf of the other Applicants and tha objection I
have mentioned as to collataral estoppel, but the remaining
portion of Exhibit 108, it seems to me, it is inappropriate
at this time to consider.

Certainly from the testimony of Mr. Darling,
it is clear that he did not prepare with Mr, Badner, Mr.
Badner's reports, and that the two want their separate
ways and did it separately.

I do not have any basis now to assume that the
testimony Mr. Badner might give would be the same as

Mr. Darling gave.

Since he |s listed as a witness, the appropriate

thing, it seems tome, is to let Mr. Badner take the stand
and to ascertain whether he followed the sams course that
Mr. Darling followed.

MR. CHARNO: Mr. Badner is on our witness list.
The Department feels at this point his tescimony would b‘
cunulative and redundant.

CHAIRMAN RICLER: The Board agrees that
subs*antial suppert has been placed in the record for
accepting the Badner reports as routine official reporte
within the Departmant of Agriculture.

His testimcny strikes us as potentially
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cumulative and repetiticus.

We see no need to czall him merely o
verify what this witnees has testifie? to.

MR. REYNOLDS: I would state if the Boaxd's
view is it is merely cumulative and redundant, I Zbject to
introducing unsporsored exhibits im this record for the

effect of creating a cumulative and redundant record.

SR R ————

I
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CHAIRMAN RIGLER: Let me direct your attention
to the fifth document listed in the Butz affidavit which is
page one of the Department Ixhibit 108, and raise with you
the possibility,Mr, Charno, that nothing in Mr, Darling’s
testimony laid a foundation for the introductior of this
particular document,

MR, REYNOLDS: While he is looking at that, before
you rule, I would like a chance for another word,
since I understand after you have ruled;thattakes care cf
my comments, If I could,

CHAIRMAN RIGLER: It does, and we will give you the
other chance.

Do you have any basis to believe, Mr, Revnolds,
that Mr., Badner would testify other +han that his
field activities reports were filed routinely in the
course of his employment?

MR. REYNCOLDS: Well, I gquess the problem I have
is mere than that -=-

CHAIRMAN RIGLER: Answer that question before
you tell me about your problem,

MR, REYNOLDSG: I would not ahve a reascn now
to doubt that he would testify that thct is othar than a
field activity report in the same manner that Mr., Darling
has,

The problem I do have is that LV .
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allowing this field activity report to come in now as merely
cunulative evidence without Mr. Badner being brought in,
I don't have the oppertunity to test his recollection or
his understanding of the "understanding” that ¥r, Schwalbort
may have talked, or did talk teo, and that Mr, Xeck might have
commented on, because he is not now being orought in, but
rather the field report is being put in as cumulative
evidence.

Mr. Darling's testimony indicates that he was
testifying on the basis of his recollecticn after
reviewing these reports.

I don't know whether Mz, Badner has independent
recollection or can illuminate the situation for us or cannot,

I'm being deprived of an opportunity to test that
by allowing his reports to come in on the basis of
Mr, Darling's testinony and allowing the government to remcve
him from their list as a designated witness, which means
that the only way I can now talk to him ie to call him
myself,

I do have a serious problem with that., It
seems to me the government has a burden. If they are going to
put in evidence of a particular report by a witness,that the
other side should have an opportunity to have that witness
on cross—examination, rather than direct axamination,

That is the difficulty I have, I'm not
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i I quarreling with the Board about the business record

2 w nature of this report. What I'm saying is that once I say,

yes, to that, then I have cone ° much farther down the
road than just the guestion of whether T personally
think it is or isn't a business record.

I'm being foreclosed from the opoortunity of
probing Mr. Badner's recollection oa this matter which may well
be better than Mr, Darlings.

It may not be, But I'm giving up that opportunity.
when the Department or Board tells me it is cumulative, it
may be that you arec both right, but what I'm saying is tchat
I don't want to throw away or give up the opportunity of
testing the Witness' recollection to ascartain whether it is
indeed cumulative,

That is all I'm suggesiing, That is why I have
made the point that I an making,.

CHAIRMAN RIGLER: If you considerzd it that vital
to your interest, I'm sure the Board would sign a subpoena,

MR. CHARNO: In response to your question, I
would agree that that does not fall within iten number 5,
does not fall within rule 803(a; of the federal rules.

That being the basis uponwhich we are mcving
all but the last two into evidence.

The Department, in addition to the

field activity reports contained in Pxhibit Zor identification

i
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DJ-108, would move intc evidence as DJ-108A, a NOvember 23,
1965, letter from John K. Davis, to Mr., Dewey G, Rles,
Rei=a=-8.

And as 108B,a November 20, 1965, letter from
Dewey G, Ries to John D, Davis, Presideant, Toledo Edisan

Company.

In addition, the Department would like to withdraw

that portion of DJ~108, which is denominated on the {irst

page after arabic numeral 5 and described as a July 12, 1968
memorandum to the Assistant Administrator regarding a
fully-executed wholesale power contract between Southeastern
Rural Electric Cocperative, Inc., and Coasumer Power
Company from Mr., H. B, Lee of REA.
(The documents raferred to
were marked Exhibits -
DJ-108A and DJ-1088 for
identification.,!
CHAIRMAN RIGLER: Subject to the withdrazwal
stated by the Department, we will admnit into evidaence
Department Exhibit 108, 108A and 108B.
{The documents heretofore maried
Exhibits DJ-106, 108A and 1088
for identificaticn, were

raceived in evidence.)
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MR. REYNOLD3: Continuing objection cn behalf

of all Applicants oinher than Toledo Edison Company.

overruled.

CHAIRMAN RIGLER: Continuing objection is
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arl 1 MR. CHARNO: The Depurtaent would move 3
2 | into evidence at this time DJ 1€, which was deferred ;
3 until such time as the Department had more substantial i
4 evidence of record concerning nur allegation of an agraoe- é
5 ment between Consumers Power and Toledo Fdison. ;
B MR. =¥YVILDS: I would like an offer of prcof. ;
7 MR. CHARNO: The Departmant would like to amend ;
€ its offer to include reference to paragraph 8 in supnoi't }
9 of the statements previcusly made, as well as paragrapn 1, ?
i0 which we cited at transcript page 4454. I
1 Both porticns are red-lined in the axhibis. !
12 MR. REYNOLDS: "he question, I guess, clearly
13 is whether Mr, Dariing's testimony lays any kind of
14 foundation for this document, and it seems to me that Nr. ?
15 Darling's testimony would not provide any basis for it. %
16 He has testified to a statement made by a |
17 Mr. Schwalbert of Tocledo Edison as to an understanding g
i that he had no knowledge of the details of or the duration :
i | of or whether if in fact it did exist, it would have ‘
20 | axisted in 1967, which is the date of this particular !
21 contract. 3
22 I think there ars, as we said befure, in response é
53 to the offer of proof, a number of reasons why the provisioés
24 that are red-lined in this are in there. E
25 I don't see anything that Mr., Darling has said s

|
|




ar2

10

11

12

13

14

15

16’

24

25

5221

this afternoon tha: would begin to suggest that there

is a basis for int-oducing the Consuners contract with its

customers,that doein't relats at all to Toledo Ediscn.
CHAIRMAY RIGLER: I th%hk the offer of proor was

well-gstated with raspect to this documrent, and that

objection will be overruled.

We will receive DJ 16 into evidencs at this

|
!
i
1
|
i
|
i

(DJ Bxhidbit 16, previously

marked for identifica~
tion, was received in
avidence.)
MR. REYHOLDS: If I haven't noted it, I have a
continuing objection on behalf of other Applicants.
Mr. Rig.er, a point of clarification:
Am I to understand now that thia document,
Exhibit 16, has been introduced for purposes of proving
that which is statod in the transcript by Mr. Charno ¢s
the offer of proof, that he gave a couple of days ago?
CHAIRMAIl RIGLER: Mr. Charnc can answer that,
but I thought not only do we have the reference to the
earlier transcript, but that he amended hiz cifer a
minute ago.
MR. CHAINO: Yes, I di4d.
MR. REYIIOLDS: But it includes the esarlier?

MR. CHAINO: It doas.
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MR. REYNOLDS: It now becomes necssazary,
clearly, to amend our list of witnesses, and whatever
other respects notwithstanding this respect o get into
the Consumers situation, and call people in this prouceeding
relating to Consumers Power Company and their agreements
and understandings and provisions in their agreaments,
and why they included them.

I asked since that goes to the eoriginal and
supplement -- I wanted to make sure we were still
including the original offer of proof, becauce that will
affect and extension in the case of Toledo Rdison, if
not everyone else.

MR. CHnRNO: I would like to guestion counsel's
statement as to the expansion of the case. The offer of
proof was in support of allegation of territorial agreement
butween Consumers and Toledo Edison, and that is an
allegation of which Applicants wers aware at the tire
they filed their list of witnesses and statement of the
case.

MR. REYNOLDS: I was not awarzs you were going
to bring in a Consumers agreement or seriecs cf agreecments
with their customers and interpret certain provisions in a
way that would support a supposed territorial agreement

between Toledo Edison and Consumers.

Since you have taken that course, it is necessary

————. 3 % &
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for me to call tha Consumers pcople so thay can explain
the whys and wherefors of various concracts wnd provigions,
That is al) I'm saying.

MR. CHARNO: Well --

MR. STEVEN BERGER: Could I have a moment?

CHAIRMAN RIGLER: Lat's take a three-minute
break.

(Recess.)

MR. CHARNO: At thiz time the Department would
like to withdraw the Exhibits 286 ard 287, which we

offered earlier.

We would like to discard the dosuments
00010275, 76, 77, 78, and 79.

The Department would like to note the fellowing
stipulatione in the record which have been reache=d with
Mr. Greenslade, on behalf of Cleveland Elesctric
Illuminating Company:

A copy of NRC 3 appears In the files of ORI,

A copy of NRC 8 appears in the files of CrT.

A copy of the Devember 12 attachment to DJ 109
appears in the files of . CEX.

A copy of DJ 232 appears in the files of CnI.

A copy of the attschment to DJ 22§ appears in the

files of CEIX.

A copy of DJ 125 appears in the files of CZI.

e . . i - - — . -
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At this time we would like to ocifer for
identification as DJ 2838 a one-page document numbered
00010280.

CHAIRMAN RICLER: My dccument generally is
clear, the date is a little obscure. Is that 19682

MR, CHARNO: Yes, it is.

Is anybody else's copy more accurate?

MR. GREENSLADE: I have a clear copy, and
it says '68, yes.

MR. CHARNO: The Department would like to

discard document numbered 09510281, and notz the stipulation !

that a copy of DJ 116 appears in the files of Cleveland
Electric Illuminating Company.

The Department would offer as DJ 289 feor
identification a one-page document numbered 00010282.

The Department would discard the next two
pages 00010283 and 84, and note the following two
stipulations:

A copy of the only attachment to DJ 234 is found
in the files of CEI, and a copy of the only attachment
to DJ 228 is found in the files of CEI,

The Department would offer as DJ 290 for
identification a one-page document numzbered 00010285,

The Department would discard deccuments numbered

00010286 and 87, and note the following stipulations:
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A copy of DJ 235 and a copy cf DJ 23( appear

in the files of the Cleveland Zlectric Illuninating

Company.

I'm sorry, I miespoke. Tha attachments '
to DJ 235 and 236.

The Department would offer for identification
as DJ 291 a multi-page document numbered 00014322 through !
344. {

CHAIRMAN RIGCLER: Shouldn't it be 291 for the
exhibit number?

MR. CHARNO: Yes, it should ke. I'm sorry.

MR. GREENSLADE: Would you repeat the pages?

MR. CHARNO: We would cffer for identification
as Exhibit 291 a document bearing the identification
numbers 00014323 through 344.

MR. GREENSLADE: Could I have an offzr of proof

on that, please?

MR, CHARNO: While we are waiting, if I cculd
indicate additional red-lining for this docunent.
We would ask that all of pages 14332 through

14342 be red-lined to the extent that they are not

SENPI——

already so marked.
MR, GREENSLADE: I will withdraw the
request for an offer of proof, Mr. Chair.za. *

MR, CHARNO: The D2vartment would discard
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document identified as 00014002,

-

The Departnen: would offer as DJ 252 for

I

identification a two-page dotument numbersd C001€82¢ thwough
27.

CHAIRMAN RIGLER: That is 292?

MR. CHARND: Yes, sir.

The Department would ocffer as DT 293 for
identification a multi-page document numbered 00016351
through 95.

We would offer as DJ 294 for identification a
one~-page document numbered 00015601,

Returning for a moment %o 293, the entire
document should be red-lined, since it is more than three
pages.

MR. REYNOLDS: Can we get an offer of proof
on 2932 |

MR, CHARNO: I would like, if possible, to make a
collective offer of proof on a number of these, .pecifically
the Applicants have maintained on brief and in some cf
the documentary exhibits contained therein, for axample,
Department of Justice Docunent No. 16447, which we will
be introducing later that they have always been willing
to interconnect with the City of Cieveland and that the
City of Cleveland has not been willing to interconnect

with them, and it is the purpose of this series of

e . O S————— . “e———— a G ——" ¥ ————— o~
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correspondence from 1962 through 1266 to demonstrate
that CEI has -- that =zach and every offer Ly CEI to
interconnect in '62, '63, '65, and '6¢ was conditioned
upon the City setting its rates at a level a2qual to those
of CEI.

That is conditioned upon agreeiny to affix

rates.
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These documents further demonstrate that the
City was interested in interconnection, kut not in the
precondition which I have just cutlinad and some of thenm
specifically demcnstrate that CEI opposedccordinated
operation and development betwcen municipal systens,
including the City of uievelénd and in 1365 offered
to buy the city system.

The decuments also indicate thatc, or demcnstrate
that CEI opposed expansicn of the caéability of the City
system which would have been a competitive threat to CEI.

CHAIRMAN RIGLER: It goes even beyond that

he

(4

offer and as I make these remarks I'm mindful of
discussion I had with Mr, Lerach with respect o his
objection yesterday to the Board commenting upon the cffer
of proof made by one of the parties.

In reflecting further on that, we direct
everyone's attention to Rule 103 of the Federal Rules
relating to offers of pywocf which sitates that the Couxt
may add any otﬁer further statement which shows the
character of the evidence, the form in which it was
offered, the objection made and the ruling therecn.

The Court may direct the making of an offer in
question and answer £form.

I respontéed also to Mr. Lerach yesterday

that when a document has a direct and inmediate impact
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of probative value with respect toc cne of the issues

in controversy, that we would be in disregard of our
obligation to ignore the centent of the dccument just
because the offer of proof as made did nct irclude that
objective fact.

With those preliminary remarks, ac T lock at this
document the last page, Department Document C0016139S5,
paragraph 7 appears to be a proposal by 'CEI that MELP
fix its rates.

And that was included within the offer of proof,
I believe, but the final paragrapi was not.

It says details of such arrangement between
the Illuminating Company and the Municipal Licht Plant
can be readily worked out, since the Illuminating Company
has similar arrangements with other utilitiss with which it is
interconnected.

At least initially subject to scme explanation
thact suggest that not only was the City == not only was CEI
attempting to fix prices with MELP, but that it mav have been
engaged in similar arrangement with other utilities,

CHAIRMAN RIGLER: Would that be included within your
offer of proof, !ir. Charno?

MR. CHARNO: That would, Mr, Chairman.

MR. REYNOLDS: I'm sorry, you said that would?

MR. CIHHARNO: That would.
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The Department would offer ag DJ=255 ==

MR. GREZNSLADE: Could I have an offer of
proof on 294?

MR. REYNOLDS: Before we go to 25%¢, I would like to
ask a question, if I might, addressed to tae remarks you
just made regarding another possible basis for the offer
of proof.

My understanding of the casa at this juncture
is that there is no issuve in this case regarding
price fixing among the Applicants and other utilities.

I am not altogether sure what ycur suggested
offer of proof si going to thers, in view of the scope
of the proceedings and the issues and matters in
controversy that the September 5 filincs thac have besn
guiding the party up to this point, 2s ¢o what i3 or it not an
isue for litigation.

CIAIRMAN RIGLER: It is not the Board's offer of
proof, notwithstanding the Board suaggesting that a sarticular
reading may be given to the doucment,

The Board assumes ro obligation;in fact it is
not the Board's duty to make a case or defend for any
party.

We are concerned solely with the developmant
of an accurate, truthful and factval record.

Certainly, we are not attempting to assist sny party
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and will not do so,

Even thougix the Board coraented ugon the offer
of proof, it was not done in the contesyt of the Board
making the cffer.

The Board obviously has no burden.

MR, REYNOLDS: I wasn't trying to suggest
otherwise, but Mr., Charno leaped at the cprortunity and
adopted it as part of his offer of proof. It dces
strike me on reflection that this would open tp ancther
whele area that to my kinowledge has not thus f2r been
suggested in this proceeding.

MR. CHARNO: It saeems that this datum, if

5231

proved apart from whatever it might comtribute €0 a situation

inconsistent with the antitrust laws would certainly g¢o
to the structure of the markets that the Department has
defined and the fact that we have stated that there is #n
absence of competition =- pardon me == we == Dr. Wein
has stated in his prepared testimony that was filsd in
this proceeding that there is an absence of certain types
of competition.
He utilized that absence of competition to
delineate his =~ to make some of his markst definitions.
It would seem to me that the absence == absence
of price differential would inferantiallv supnort lack of

or absence of comcetition.
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CHAIRMAN RICLER: Say that again? The
part.,

MR, CHARNO: That the aksence of price
which is alluded to by Dr. %ein would suprort the

inference -~ I misspoke

5232
last

aifferential
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CHAIRMAN RIGLER: ¥e are nct talkino about

the absence of a price differential here. If we focus
on the last part of this document acocut a orice-fixino
agreement as such,

Mr. Reynolds' qguesticn is hcw does that relate
back to the isa3ues in controversy.

MR. CHARNO: With respect to the marXets that
are defined as to the service areas of thz individual
CAPCO companies ==

CHAIRMAN RIGLER: You mignt want to rafer te
the issues in controversy as set forth in the prehearing
conference order No. 2.

MR. STEVER BERCER: Youxr Honor, while Mr.
Charno is doing that, could we have clarificatiocn on
points of references when matters such as this arise?

What I'm referring to is that scmetimes we
refer back to the matters in controversy set forth in
prehearing order number 2.

At other times we refer to the September S
filings.

Is it ycur view that if something is not ccntained
in the September 5 £iling, but is nonetheless within
the broad, what I would characterize as the broad issues
set forth in prehearing order aumber 2, that it is nonethe-

less appropriate for avidance of those matters to come in
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at this time?

CHAIRMAN RIGLER: I don't know how the Board
would respond on a ganerzl dasic to that, becauce it was
our intent in directing other parties to make their
September 5 filing as to the statement of the nature of
the case that those be rzlated to the issues in controvarsy
and we were satisfied by and large that they did so.

That is an argument that has occurrzd hefore this
Board on several occasions now.

Plainly, however, the issues in controversv are
our basic guidelines. Let's say they establish the
broad framawork of these proceedings.

Now, the September 5 filing was an attempt
to specify the evidence that wculd support thorse allegations.
It might be appropriate to ask Mr. Charno cec develop the
offer of proof not only to the issues in controversy, but
to the Septemker 5 filing as well.

MR. STEVEN BERGER: I' thought that the September
5 filings had the additional purpose of not only setting
forth those charges to come within prehearing order number
2, but alsc to put the parties on notice of the charges
that they were being required to meet in theeszs proceedings,
the specific charges,

CHAIRMAN RIGLER: That's correct, and the Bcard

ruled that absent good cause shown, we would restrict the
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evidence in this case to the broad outlines contained
in those September 5 filings.

Was that vour understanding?

MR. STEVEN EERGER: Yes, sir.

It is my understanding. You know, I have ny
own problems with those September 5 f£ilincs that we have
talked about a number of times.

CHAIRMAN RIGLER: it may be that if we discovered
an areawide price-fixing scheme, even at this late date, that
might constitute good cause for amanding those Saptamber 5
filings; but we are a long, long way from chat point
with cnly one document dated 1952.

MR. STEVEN BERGER: The other pnroblem I have --
but Ohio Edison documents are coming up in a mcment, and to
the extent it will arise there, when tha Board comments
upon an offer c¢f proof as to a specific unsponsored
document and comments on it in a way that directs parties
to other portions of the document that they belisve may
have probative value in some way in this proceeding, are
we to construe that in terms of -- we, the Applicants --
to construe that ot mean that unless the Applicantz in sone
way respond in their cases to those mattarg which are
set forth, that the Board is commentin.s upon, that the
Board may well be making findings and conclusions on the

basis of the matters they are commenting upon?
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I'm trying to state this as ganerally as
possible,

CHAIRMAN RICLER: Whatever ocur cule is on offer
of proof, it is a two-way street. It would not apply o
Applicants and not c%her parties. Any party put on notice
with respect to the bcundaries of the offer of proof, and
they didn't meet the probative assertione within the
boundaries might very well do so at the pzril of finding
at some later point a finding of fact bacsed on those
documents and those cffers.

MR. STEVEN BERGER: Wnhen an ofiar of proof is made
by the Department of Justice and nothing further is
said about that offer of proof, I take it that if at some
subsequent time a proposed fincding is made to prcve
other than is set forth in the offer of proof by the
Department of Justice, that the Board would not accept
that; is that correct?

CHAIRMAN RIGLER: Say that again.

MR. STEVEN BERGER: I don't mean to cross-
examine the Board.

I'm saying i the offer of prcof savs it proves
one thing, and then at some time in the future the
Department comes back and says it proves another thing,
notwithstanding the fact that thev have red-lined the

appropriat: pcrtions of it, the Board is not about o
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accept the fact that it preoves something elsa?

CHAIRMAN RIGLER: No.

I would think thst for unsponzored documents,
their prchative value would ke confined to the
boundaries of the offer of proof. Which 13 why we have

raised questions that come to our mind in regard to
particularly salient facts.

I'm not going to require you %c resgond to Mr.
Reynolds' inquiry right now. I will reguire you to respond
to it, however.

I think you should respond not only in terms
of the issues in controversy, but in terms of your
September 5 filing also.

We take nct'e you have gone a little way down that
road by relating the CEI offers to interconnac: to a
co. responding consideration that the City raise its
rates to a level that would be the equivalent of the CEI
rates.

However, if you want to go bsvond that, I think
you should relate it even toc the issues in controversy or
to the September 5 statement by the Department.

MR. CHARNO: I think the initial offer might be
characterized in the nature of anticipatorv rebuttzl, but I'm
not sure how much we are anticipating since the

statement has been made a number of times.
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The Department would offer Exhibit 294 for
identification for the initial portion of the general
offer we made and indicate the reiteration of tha offer
contained in DJ 293 for identification which specifies
an offer to interconnect, and what is referred tec in
the documents as "rate egqualization."

Here described specifically ag "the municipal
plan would raise rates of its private customers to the
level of Illuminating Ccmpany rates.”

The Department would offer as DJ 295 for
identification a two-pace document numnbered 00016407 and
08.

The Department would offer a2e DJ 29¢ for ideatifica~-
tion a document numbered 00015576 through 78.

The Deperiment would offer for identification
as DJ 297 a two-page document numbered 00015514 through
15.

The Department would offer as DJ 2%u for
identification a two-page document numbered 00015574 through
pi

The Department would offer as DJ 299 for
identification a two-page document numbered 00016244
through 45.

This is the final document subject to the

general offer of proof.
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MR. REYNOLDS: Could I, before we leava that
group of documents, return to 294 for just a second and
ask the Department if it would include in itz offer of
proof the basis for authenticity or whac it is that it
intends to base its claim of authenticity on with respect
to that document?

MR. CHARNO: Tie Cepartuent presumes Lfrom the
question that this is one of the decumsnts as to which
Applicants will not stipulate as tc authenticity.

MR. REYNOLDS: That's corrcct. As to wvhich
Applicants cannot stipulate as to authenticity and will
not.

CHAIRMAN RIGLER: 1Is ther=2 any guestion that
it came out of CEI files?

MR. REYNOLDS: There definitely is.

CHAIRMAN RIGLER: There is?

MR. REYNOLDS: Yes, sir.

MR. CHARNO: T¢ the best of the Depariment's
knowledge, it did come cut of tha company's files.

We would have had no other source for the document. I
can't imagine it cominy from one of the other
Applicant's files and not CEI's files,

It certainly did not come from the City of

Cleveland.

CHAIRMAN RIGLER: You are representing that this
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is one of the documents prcduced by Applicants pursuant
to discovery?

MR, CHARNO: We are. We will have o
check the production in Daviz-Bess2 2 and 2, because that
is what this would have becen produced in,

As you can see from the date the discovery
limits on Davis-Besse 2 and 3 went back further than
in the Perry proceeding.

MR. REYNOLDS: Only in a limited area, and with
respect to specific documents requasted and not with respect
to this particular area.

MR. CHARNO: I'm sorry. I didn't hear the last
part of your statement.

MR. REYNCLDS: It was with respect @
specifically identified icems that were in the recuest,

MR. CHARNO: As I believe I recall thef
request, it went to offers of interconnection and documents
relating thereto, and this would secem wo fall within the
discovery requests as framed by the Department, but I will
have to verify that and have to ¢o get all of the
originals.

MR. REYNOLDS: I raise it, Mr, Chairman, because
there has been a cocrdinated effort tec stipulate to the
extent that we can as to authenticity. This is one document

which the company at this particular point in time is not in
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a positicn tc enter into any kind of stipulation as to
authenticity.

I have no raservacion or reluctance at all
to go back once again to try to ascertain vhere thiz came
from, but it is nct clear to me, or to the company, at
this juncture that this is/;ccunent which is in our files
or a copy of which is in our files, which would warrant
authentication or stipulation as to the authenticitcy of
the document.

That is the reason I raise the issue.

CHAIRMAN RIGLER: At the same time yon have the
Department's representation that they had no other source

for this document?

MR. REYNOLDS: I do have tnat.
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I'm not sure though in this particular case whether
I woulé be willing to entsr into a stipulaticn on that basis.
I think we have macde an eifort to work this

out, but there are some places that I'm not sure I can go

that route.

Let ma make it clear I'm not suggesting that
the Department is saying something that is inaccurate
in their view of things.

The oroblem I have and I have had all along with
the whole document production program is that there have been
an awful lot of papers that have been Q;Ghanch bac& and
forth and copies made and I'm just not clear at this
juncture where specific pages might have conme éron{

Now, as to this particular document, I don't
know whether it found its way into the City's files and
found its way that way to the Department of whether it was
in CEI files and went from there tc the Department.

That is why I ask. I continue to probe it
and to the extent we can do it, we will authenticate
documents.,

MR. CHARNO* %e would point out that
tha Citv ~* _legveland did not have access to the Davis=-
Besse 2 and 3 discovery and that this was ~- the Department
was requested not to give the City access to these documents,
so that there was no interflow of these as being placad

in a general area where thev could have been confused with
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anybody else's.

MR, REYNOLDS: L2t me adé something, Mr, Berger
and Mr. Greenslade and I have confarred, which gces diractly
to what we were talking abocut,

While we are still at a loss as to the source
of this document, the additiocnzl peint to be mads, that
should be made is that a stipulation of authenticity might
not be forthcoming, even if it were determined thai this
is a document that was located ;n CEI files.

I think a stipulaticn, if it cculd be
determined that this was a docw went in CEI files, that the
stipulacion to that effect could be entered into, but that
plainly is something different from a stipulation as to
authenticy with respect to an unsigned document.

I want it made clear what the position is and what
we are saying.

If we can ascertain that this came f£rom our
files, this particular document, then we would enter into
a stipulation to that effect, if we can ascertain

in addition to that who the author of thes document

was, assuming it came from our files, then I think there would:

R

be a much greater likelihood of stipulatic as te authenticity.i

CHAIRMAN RIGLER: Is it possible for you te compare
the typewriter print in 1394 with that of 1937
I'm loockin at Mr. Lindsth's letter of

September 17 and that is followed by another document dated
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September 17, and then the September looks remarkably
similar in all three of those pagess,

That would be Document 00016391, 00C15393 and
GNO15601.,

MR, REYNOLDS: They lock similar to me
too, but it is the first time I have been foxced into this
kind of exercise.

I'm not fighting you on it,

I1f we can find it, it cama frcm our files in
any way, including that way, I have no priblem with a
stipulation that it came from CEI files.

If we can dscermin by comparing type cr what have
ycu, who the author was there may be a poscibility of
stipnlation as to authenticity.

Right now, I'm not at either poiat, and I was
asking the Department what its basis was for
asserting authenticity of this document, if any, given the
fact it was coming in independently as an unsponsored
document.

CHAIRMAN RIGLER: Are you going to a new group
of documents now, Mr. Charno?

MR. CHARNO: Yes, we are.

(The documents referrad to
were marked Exhibits DJ=-268

through 299 for identification.)
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CHAIRMIN RIGLER: I weculd like to go off
the record.
(Discuscion cf£f the rscord.
CHAIRMAN RIGLER: e will start at 2330 tomorrow.
(Wheraupon, at 4335 p.m., che hearing vas
adjourned, to be reconveied at 9:30 a. m,, on Thurscay.

February 19, 1976.)
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