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1 UNITED STATES OF AMERICA<

NUCLEAR R2GULATOKf COIntISSION |
2 iC , _________________:: ;s -

3 :
In tha -iattar ofa Dockot Nca.

A 4 :

I TOLEDO EDISCN CO!! PANT and 50-34GA
'

5 CLEVELAND ELECTRIC ILLUMINATING CO. : 50-500A'

SC-501A
.

i G (Davis-Bezze Nuclear Power Statien, s-

Units 1, 2 and 3)
! 7 : 50-440A

and 50 .;41A

8|. :
! CL3VELAND ELECTRIC ILLUMINATING CO.
! .

-

9' e,,g, a},,. :

10 (Perry Nuclear Power Plant, :
Unito 1 and 2)

:
! 11

.

.___________________x,

-i '

12 |
i First Floor Eccring Rcem,

t

! 7915 Eastern Avence'

13{
' Silver Spring, Maryland(;

14 ; Wednesday, 25 March 1976
4

|
3

| 15 i
| The hearing in the above-entitlod matter uso,
. .

16
j reconvened, pursuant to adjournmant, at 9:30 a. m.,

: 17
, 1 BEFORE:

'
I
1 18 |
| MR. DOUGLAS RIGLER, Chairman'

19
MR. JOHN FRYSI.Yd, IMmhcr

20
.i MR, IVAN SMITH, Member

t

! 21
| . APPEARANCESr

22
(As heretofore noted.) ,-

b 1

23

|

I 24

v 25

!
i

a i
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, Ell mmi 1 P,R,O C E 3,D,I_11 G S
.

2 CIIJJRI!?.N RIGLER: lir. 2crgeri tio have poading-

3 this morning a motion to Otriko the material appoating on

o 4 page 165 through 172 of Dr. Wein's testinony.

'

5 Does the Department have a response to that

. 6 motion?

7 MR. MELVIN EERGER: Yes, I believo we do.

8 In this proceeding I balieve the Applicants have

9 consistently taken the position that even if they have a

10 dominant market power in various markata, that aneref.ce o2 that

11 power is limited because of '50 comprehensi.ve regulations

12 to which they are subjected.

13 Since they have taken that position, it seems to uc

('
14 that if the effectiveness of that regulation ic put in laaue

15 in this case, if va are to determine whether or not the

16 Applicants' market power is in fact subjected to regulations

17 so that they cannot exercise it in an anticcmpatitive market,

13 we have to see if that regulation has been effective.

10 CHAIRMAN RIGLER: I am not; sure of the sense in

20 which you use that term.

21 Are you contending the agency is not doing it, or
.

22 that there are problems in the scheme so that regulation is

b. 23 not a complete subtitute for competition?
.

24 'MR. MELVIN BERGER: I think we vould be contanding
,

25 that both of those are true.

1

.. . . . .- . - . . .

. , _ - - - - - ,
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mm2 1 CHAIRMAN RIGLER: I see.

m 2 Mr. REynolds has argued that it 10 beyond the

3 scope of these procoadings or the function of this Ecard to

^ 4 make an evaluation of whether other federal regulatory agencist
.

5 ara adharing to their statutcry duties.

'

E MR. MELVIH BERGER: We must lock at whether or not

7 the statutes imposed by those agencios cro sufficient to

8 completely regulate the monopoly powar which the Applicants

[ 9 possess.

to So that it would not be proper to say that it is of
,

.

11 no concern to this -- the regulatory schema cannot be looked

12 into by this Commission to determine whether or not a situatiop

12 inconsistent with the antitrust laus doos e::ist.
(

14 CHAIRMAN RIGLER: But thrt is a different question

15 than whether the agency is performing its statutory duty, is

16 it not?

17 MR. HELVIN BERGER: Yes, it is.

13 CHAIRMAN RIGLER: So I take it you agree that it is

19 not the function of the NRC to evaluate uhether the FPC, for

20 example, is fulfilling the dutics imposed upon it by the

21 legislative mandate?
.

22 MR. HELVIN BERGER: I believe that ne would agree

('
23 it is not the function of this Commission to lcok into

24 whether or not the FPC is exercising its dutics.

l'
But it is the function of this Cortmiccion to25

_ __ _ _



- - - - .- : L - .- . . . -. . . . . . . - . - . . _ . . . _ . ..

7215

nr.3 1 see whether that regulation is properly limiting the use of
9

2 the exercise of the monopoly or market power by the,

3 Applicants. .

i

d CIIAIRMAN RIGLER: In other words, assuming the'

5 FPC is performing in accordance to its statutory directions,

6 nontheless, a question would remain as to wh' ether that

7 | regulation was effective to prevent the e:cistence of a

I ,8 situation inconsistent,which would be within the scope of this

9 agency's evaluation?j

10 MR. MELVIN BERGER: Yes. Where the regulation and

11 competition are compatible, the degrea to which they are'

12 compatible.
,

13 MR. SMITH: It would seem to me that if the Federal
,.

( .
.

14 Trade Commission, the Department of Justice, are all

15 perfectly performing their responsibilities, there vould

16 he little need for Section 105.

17 And in the very testimony that we are considering

13 right now, Dr. Wein quotes frem the Federal Power Commission

19 itself, observing the fact that it has been a period of
;

.
20 inadequacy, or there has been an absence of consistently

21 effective regulatory survoillance of wholasale power
.

22 contracts.

L^
23 ' Now, should we ignorc that? fih0uld ue ignora

24 a defect in enforcement of another regulv. tory agency if it

exists, if it produces results which are within our
- 25

/

9
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If the rasults ara ;;ithin c' ia Ccc.r.iecion c juric- 1

I
t.

5 diction, it certainly should consider tha Tcculuu. _.n c hsr |
1

. 6 ucrds,.if the results cre c2fcetiva und r strainada

7 monopoly pcwer, than it should be considare.d by thic

S Cc= mission.

9 CHAI22tAti RIGT 7 : Wo incerrupted yoc. Did yen havn

10 a continuation of your respsaca?

11 IG. ELVHI S2RG2R: I baliava that i; al.'. .

12 CIIAIRIOli RIGLEIt: ,ul righ;.

ene or tuo print +L,
.(.

13 ,g 2G. RESiOLDS: I uculd like to man 2 .

i i
14 | if I could. |' i

f
.

15 1 CF.AI2!uI RIGLER: Okt .7 . !,-
.

) -

'
13 | !!R. ESTOLDS: The first cne is that he .w.a

characterized the Appliccnts' stipula:icn in this preceeding ca.17 ;
;-

.1

ja ] stipulation as ce de r.inanco of rear'c .'c r.o'.,nr which i taiak
.!

,. -
..

..
.

I' is inaccurate.to
.

.

t
'

_
20 . . , The enlf stipulatien that hu hcet entam d into 2.r

.I

21 I one that scos to dor.inance in cone; ation and tr c.ci .:sien..

.

22 I think that the real quantion that :n e.ru talkir.3 .

l
.

i
i a* out hare goes to the dictinctio.n het:wcon cir:en: regaine.icnb'

;g
.

g 'i 13. affectiva vorsus whether the enforcennnt of '.nt rapnaticn ih .
t :.-

ES_ effectiva.*
i . .

.
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,..

. b..
.
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t
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.
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..i , t. ., . ,.
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mm5 1 And our position is that the extant to which

n 2 the Commission charged with the responsibility of enforcing
t

a that regulation has or has not acted effectively is not a matter

~

' 'x 4 which is within the scope of this Board's competence for

'

5 Purposes of determining the question that he has raiced under-

. 6~ Section 105 (c) .

7 I think that Section 105 (c) has as its purposa and

8 intent to reach those areas which are not reached under the

9 jurisdiction of the other agencies, and there is in that

to context the question of whether the activities undar the

nuclear license would create or maintain a situation incon-11

12 sistent with the antitrust laws.

13 I don't think that Congrecs contemplated, or the

(
ja language of 105 (c) permits this agency to regard that issue

as a license to engage in a policing function on the15

16 enforcement responsibilities of all the other agencies that may

have : heir-own regulatory or legislative mandates for
j7

erent aspec a of the electric uthy bdusW.
18

I think that if you hava a matter that is within the;g

jurisdiction of other agencies, that is primarily within that20

agency's jurisdiction to deal with it and whether or not that
',.,

|
'

is being dealt with effectively is not one of the subjects thatg

C this Commission is charged to 1cok into under 105 (c) .g

tihether the regulation itself crista, and

_

.what the nature of it is and the extent of it is, I think

. . . . . . - -

a rm- --
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mm6 1 cartainly is an important factor for this Board to consider.

2[' But how it is being enforced by the particular agency, uhother

3 we are talking about tha FPC or a state agency, is not a n'atter ,

e. 4 it seems to 20, that is relevant to the determintti0n that'

;

l'
5

| is to be made under 105 (c) .

and 1 6'

7

8
i

9
'

.

10

*

11

12

13
,

1

14

_. 15

16

17

18

19

20

21
.

;
s.

23

24

25. . _ . ~

|

|
I

I
!

. . ~ - .~. . . - . - . - - . . . . . . . _ . - . .. .- ._.



- .-
. -. . -. . . - - . - . - . . .-. -

..

7219

DEIDRE
'I MR SMITH: What would bc -- would you argue

that becanne the Department of Justice and the Federal~sbwl ,,
'"

(

Trade Commission,having inoiddently parallel jurisdictic.n3

under Section 7 of the Clayton Act, failed to erarcise,m
4

it, that we do not now have the jurisdiction to consider5

.

6 the results of that fallure? I am ts1 king about the

7 merger statute.

8 CHAIRMAN RIGLER: Assuming there hcd been

9 failure.

10 MR. SIETH: Ascuoing that the market structure

in the marktt now understudy is a. result,or would not havai1

happened had there been an enforcement of, by these two12

agences of Section 7 of the Clayton Act, is that a form of13

14 ,. collateral estoppel.or --

15 MR. REYNOLDS: Well, I think that, I think you

16 hava posed a different question. But let me try to respond

17 to it.'

18 , If we had a situatien in thic case where it was

alleged that a merger, a particular nerger, was inconsistent10

20 with Clayton Section 7 and, if heretofora nobcGy had' icoked

- 21 at that merger to ascertain whether that merger was

inconsistent with Clayten 7, I would not argue that this22

Board could not look at the underlying facts andt
23

circumstances of that merger to make a determination as to
! 24
| whether that marger was inconsistant with Claytcn 7.25

n

~

..
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|
:

1

bw2 CHAIRMAN RIGLER: Would it turn on whether.

I ,m 2
scmeone had looked at it? For examplo, I don't know the

|(
3 terms' of the CID, but we are all aware through the

,A 4 ,

discovery proceedings that .the Departm2nt of Justica filed
*

' 5

|
a civil investigativa demand addrecsad to some of the

l 6

| Applicants herein.
'

7 Presumably, thatmeens that the Justice had
8 some basis for believing that a civil suit might be filed
9 attacking anticompetitive operations by sc::n of the

10
CAPCO componies.

11 Would you arguo that because of the possibility
12 that another federal agency, the Dep:2.tment of Justice,-

'
s
- 13 could bring an antitrust nuit addressed to these acma

(

practices that we are precluded in awarding,or rectricting
,

15 tha award of a license,frca considoring the anticometitive
16

.. situation?,
,

17 MR. REYNOLDS: Can you repcat the last part

18 of that, because I was with you up until -- if you hava
.

i 10
; }

the CID. Are you asking whether I would consider that
I 20 to bar looking into any natters that this Board,1cching
;

I 21
j into matters that the Department had lcoked into in

22 connection with the CID investigation?

(- g
CHAIRMid1 RIGLER: No,

i
'

24 I am asking if we are. precludad from examining

U the existance of a situation inconsistent with the antitrust

!

- . . - - - - -. __ _ _
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!

!
,

bw3 1 1aws, because Justica has opened an investigatien and
8

| 2 may bring a separata civil action attacking thorc very

'

3
i same practices.
.
i ,

4
MR. REYNOLDS: I don't think that -- again, I think

f 5 that we are missing the point.
i

j 6 If you are saying to me Justico has estarted

| 7 an investigation - to ascertain whether those nuclear

8
facilities would creat or maintain a situation inconsistent

I
9j with the antitrust laws under CID investigation and whether

10 that circumstance would, in my view, precluda this Board

11 -from looking into that question, my answer would be no.,

12 But I don't think that is the same thine ca
!

13|( this Board looking into whether or not a regulatory scheme

14 under the state regulationor federal regulatien has

15 or has not been effectively enforced over a period of time.;

j 16 It seems to nie they are two differant

17 questions. I think that one of the problems I am having
*

,

18 with your CID example is that that kind of investigatica

|
19 can lead nowhere or anywhere or -- I mean by the very terms

' 20 of the statute itself, it is an internal investigation,

21 which may, for any number of reasons, the Department of
i
'

22 Justica acting within the scope of their statutory mandate,

("
23 not lead to any kind of prosecution.

24 CHAIRMAN RIGLER: Doecn't the FPC hnve broad

25 investigatory powers? Can't it initiate investigation?
"

i

|
1
i

. .-r4 . --- ,.-,.. , ~ . . - - - . - - - _ . . -
|
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bw4,

I MR. REYNOLDS: Yes. You mean en natters within
,

'Ai ( its jurisdiction, sure.
.

3 But I think we are talking about a situation'

C 4 of the effectiveness of a regulatory agency which has ongoing
.

5 supervision of its regulatory scheme.
,

~
'

d
|

The Departasnt of Justic:a is not a regulatory
n'

7 " agency. It is an enforcement agency,which I think puts

8 it in a different category altogethor. And I think the

9 CID e::ampla is quite reWV?d frc:* the type of thing we are

10 talking about now, which is whether the regulatory scheme,'

i1 as the legislature has devised it, is, or is not being

12 efficiently enforced.
.

13 And I don't believe that 105 (c) centemplates

14 that this Board is going to act as a policing arn of all
:

the agencies, federal and state, in the country to datermino15 I

.

I6 on its own whether those agencies are acting efficiently

T7 or inefficiently.

18 I think that it is certainly contenplated that
,

!
'

19 it could look to determine the degree and extent of |

, regulation that exists in the industry and acces and- 20

21
' evaluate the impact of that regulation on ccmpetition or

.

22 on the competitive market structure.

23 But to go further and to start making

determinations on the basis of how efficient or inafficient24
i

the enforcement of those regulatory schemos ara, is something," 25

I

-
.

|
, . . _ _ _ .

t - - - - - -- _ , _ . __. . _. __

, ,
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.

i hwS 1 I think, that is beyond the scope.

J.

!n 2 MR. S!CTH: Isn't that thought comeucht

| \. _
! 3 different than. -- there is another versica of that thought.
.

i

l

|^ 4 Perhaps we don't even have to concern our: elves
3

-! 5 with the existence of the other agency.

6 All we have to do is loch at the picture, au

7 it exists, as we find it.

And if it meets cur critorion and our jurisdiction,8

i so be it.g
|

| to But you are say !.ng that ua may not do that,

i because you are the one who advances a position that someone| 11

clse has accoraplished what we are charged by law tih
: 12
,

13 accomplishing.

(
~

j' y Why do we havo to worry about --
|

f 15 MR. REYNOLDS: I don' t have any problem with

i

| tis Board taking the situation, ao it exists. But if it
16

does that, it does that, it has to take the whole situation,
37

as it exists. And hat situatien, ac it exists, includes
| 18

the regulatory scheme that the industry in operatingjg
!

within, both state and federal, and whct effect that
| 20

.t- regulat ry scheme has en competition or on the situation,'

21

as it exists,
*j 22

b^ MR. SMITH: There you go, right there.
23

MR. REYllOLDS: What offect the regulatory
3

I

i schema has.
. - 25
!

j ..

|

|
,

m- -

_ .~._. . _ _ , . . _ . _ , _ . . _ _ . . .
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1 MR. SMITH: All right. So va rust e'ralnato

,m 2 the offect, then.
'l.. |

3 MR. REYNOLDS: But not as to wh:ther or not a
bwG-

'

T' 4 particular state agency has enforcad,a particular

'

regulation ef ficiently or inefficiently or tha ' FC hasiannS I

G negligent in its discharge of its rocponcibility.'

7 Uhat I an saying is that the situr.tio<1, au

3| it e::iats, is one that contemplates a regulatory schame

9 in this instanco that is imposed on the electric

10 utility at both the state and the faderal level.

1; And I cgrae that this board should Icok at

12 the situation as it c:<ists in the conte::t of thoce

13 factors,Wiich are as real in terms of trying to access
(

14 what the situation, as it e::ists, [ really is, as loching

;.3 at any of the other factual natters that the other sida

$g feels appropriate to prasent to this Board. But my pesi-ion

is that it is not part of this Board's respencibility to37

1cok to the question of uhether the PUCO, for c::wple,18

has operated officiently or inofficiently, with re:pect to;g

certain rate matters or the FPC has done thate,O.
.

I think it is apptcpriate to 1cck to the
41
,,

.

c:cisting regulatory schece and to sca what impact22
i

that has on the competitive situation.N
23

"
2 24

' 25

-,
,

I

.. . _ . . . . . - - -- --.-- - ~ -
- -~'

---
"-
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l .

I think.we are ready tot CHAIRfW4 RIGLER:

s3 2 rule.
' (m bwlx

| 3 MR. LESSY: I would like to m:&o a statuent
i

! s. befors the Board rules, in the conto::t of Staff4
!

l understanding the jurisdictional questions before the5

6 Board rules at any time,
,

s

I would like to state the Stff's pocition.7

CHAIRMAN RIGLER: Hell, the motion co ctrika
i 8
I

-

1

i goest to testimony which is not being offered by the9

Agency.to
!

| So, in a sensa, you havn no standing to address
;9

! tho' motien itself.
12

However, if you wish to address the separate
13

'( question that has baan raiced during the c0urse of argument,
i 14
i
'

we would hear a brief comment on that.
I 15

" "* * * #""N *" **
16

|
MR. REYNOLDS: Mr. Chairman, I had not quite

,

I finished.
18,

i
CHAIRMAN RIGLER: Wall, it ucs getting a little. ;g

i

rePtitious.' 20

! MR. REYICLD3: The point that I want to make, which
21

,

i I had not addrecsed, is that we had ut additional raason
*

i (." for moving to strike.!
3 23
.

And that is that ~i, y - ..

I

! CHAIRMAN RIGLER: I am awarc of that. You
iv 25

i
.

!

.- . - - . - _ . ...-.- . - - . . . . . . . . . . _ _ .
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,

bw2
,

.
1 argued that yestarday. That was the lack of expertisc.

.

. i m 2 MR. REYNOLDS: That is correct.
1

3 MR. EsLVIN BERGER: I uould lika to mehe a

^ 4 brief coment, if I racy.

'

5; Really, we are talking about two questions.'

!
.' 6 One is whether or not the regulatory agencies aro fulfilling

7 their statutory duties, and we are not asking the,
i

| 8 Commission to determine that..

?

| 9 The other question is whether or not regulaticn,

10 as practiced as a whole, does cr dcas not effectively

11 restrain the exercise of monopoly power, and it is

12 that, that we i:elieve the Co:raission has the duty to

13 look into.
:

14 And we would point cut that Secticn 10S(c),

wo$1d probably be a nullity, if regulation effactively15

16 took care of all the exe cising of menopoly power in the

17 electric utility industry. If it did that, then there

18 wouldn't be an act inconsistent with the antitrust laus.

13 MR..LESSY: I am going to hold :ay comments. It

20 is already 5 after 10:00, and the Board is ready to rula.

; 21 CHAIRMAN RIGLER: All right.
-

,

i 22 The Board agrees with the basic principle that it

23 is not an NRC responsibility to oversee state or fedcral
t

j 24 regulatory agancy enforcement. However, the question being

!
inherent limits of regulation to prevent25 addresses is the d

: ~

!

;

' I

'
.. . . _ , - - .. . . - . - . . - .. - - -- -

- , .m. . . __ - . ..ic,
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the creation or maintenance of a situation inconciutent.dw3 1

We note that the Applicants have argued during
? A 2
I~
! the course of these proceedings that the options that they

3
,

offered to other systems in the arca, coupled with^

4
,

effective regulation, prevent the c:sistence of a istuation.,

5

inconsistent.6

And I believe that the answers en pages 165
I 7
*
.

through 172 do addreas thoce questions.
t 8
I The Witness is a forner chief economist of the
f 9

Federal Power Comnission. He has extensivo orperience;

f 10

!
in regulatory supervision, and I disagree with the point

;;

i about his expertise.
12

To comment on that and, subject to those parcmeters,t

| 13
i

having gi'ren you an indication of hou and why and for whatl
i 14
| purpose we cecept the testimony, the motion is denied.

15;

M ereupon,
16 4

DR. EAROLD WEIN
17

resumed the stand, and, having been previoucly duly
'

gg 4

was examined and testified further as follous:rwora' zg

CROSS-EXN!INATION (Cont'd.)
i

i 20

! B'l MR,. REYNOLDS:
El

Dr. Wein, even though two utilities might be in
O'

22

competition with one another in certain markets or creas,.,

|'- g

you see the compstitive implications of ownership
-

would,

or unit power access as being identical? Would you seei

|. g

|

|

I
--- - - - - . - . - _ . - _ .. _ . . .

7
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i

I bw4
1 the competitive implications of either direct : cwnersnip

i [. 2 or unit pcwor accass as being identical?
i
i
i 3 A Could you repeat the questien again?
|

~"
4 (t I asked whsther, even thcugh two utilitica

i
1 5 might bo in competition with one another in certain areas,

6 would you see tha ccmpetitivo implications of either

! 7 director ownership or unit power access as being identical?
!

I 8 MR. MELVIN DERGER: I will object to that.
I

i 9 I think that area was coverad yestorday.
!

10 I think this question was essentially asked and;
i

11 answered.

12 MR. REYNOLDS: Mr. Chairman, I am trying to go
|

!

<.
13 thrcugh as fact as I can.

14 We stopped yestcrday on this cubject. I said

15 I had some other questions. What I am trying to do is

16 pick up where we left off yesterday, and than continue

|

| 17 through as quickly as I can.

18 CIIAIM1AN RIGLER: All right. We will pcmit,

f 19 it en that basis. I' think that particular quentien was
4

20 asked and answered.

I
21 But,as the- background for the following

.

22 questicna, I will permit it.;

'L
23 TIIE WITNESS: Well, if one of the utilitics'

24 happened to be a municipal - I hava already indicated the

25 kind of advantages it would get from buying an ownership'

.

$

. _ , . . . - ~ . . , _ , . . .___. . , . . . . . -. _
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f

; bw5
I 1

|
interest, as against obtaining a unit power ccatract,

'h if they ware two independantly-cwned utilities.
3 It would depend, I guess, on the taras and

-

conditions relating to the purchase of cn owner: hip interest,

i as against a unit power contract.

.' 6 That would depend. Ono utility might find it
i

at the time this option becan:e available that for it to
j

'
8

j go to the capital markets at that particular ti:tc night
9 he very expensive and, thereforo, it might opt for a unit

10 power arrangement, o5 it mightfind that the selling utility,;

: *

11
| because the market . appraises it as having lecc risk and

12 being safer and et catera, et cetcra, would give it an interest

! (' I3 rate of eight percant, whereas if it went to buy a piece of it,
is

!
I4 it would have to take ten.

i

i 15 CHAIRMAN RIGLER: There is no need to go bcck to the

1

|
16 example you gave yesterday.

i

17 THE WITNESS: It would depend on the terms and

18 conditions affecting each of the invester-ovacd utilities

I9 at the time.
f

-| 20 BY MR. REYNOLDS:

21
QL All right.

.

22 Is it not true that if cmall systans were to'

t'

23 obtain direct access to nuclear units by way of unit pcwar ]:

!

| purchases, they would,. by definition, obtain pcwor frca24

1
' 25 the nuclear units at a cost idantical to that available

,

,

|
.m.._-. .. . . _ _ -__ . _ _ _ _ _ __- _ _._. _.

'

_ . - . - - - _ _ _ - _ _ - _ -
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!r -

|.

| I

bw6j 9
to the larger systems?

I

i MR. IGI?FN B2RGER: By tha term definition, e.ra2
.j {

~~

you saying that that is tihat a unit pcuer purchace is?3

MR. REYNOLDS: That is right.,m 4

l WE MMS: If by MMon, %y get h
5

|
at the same cost, I must agree.,

CHAIIUtAIT RIGLER: But that cost might vary, if
7

they had ownership of their own?
8

THE WITfTESS: Yos. It might.
D

| OES:.
10

6
'

g But by way of unit purchace, it would be theg

same cost?j g

A From that particular unit.'

I 13
I

CHAIRtWI RIGLER: It would be the scm3 costg4

! as the Applicants are getting?

! THE WITNESS: Yes, at the Applicants' ccst.
'

.

BY MR. REYNOLDS:
17

0 In your view, as an antitrush econcaist, if access

! is provided to small systems on terms which ache avellable
: 19

to such systems, costs identical to thoca obtained by the

large systems, is there any sense in which the small system

can be said to be competitively disadvantage thereby?

y A Yes. It could gat better termo.

I G Better terms than --
.i 24

?

A Undar a different option. The cunerchip'

:

..- _ . -.. . . . . . . ~ _ . . - . - . . - - - . -. _ . . .

e - - e m -- -e y y +-
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cwnership cption 5.ould give them better terms, if
y

I competitively disadvantaged.
.m 2
K'~

N M E M R: You snM "umld giva them."
3

Did4you mean "could give hham"?
4

9 * "*.

5
:

I BY MR, REYNOLDS:
6. . ,

,

' G What is the compstitive disadvantags that tha
: 7
i

small system, that occura to the amn11 system, if you
| 8
i

give them the unit pcwer purchase an a it.eans of access,
g

' rather than joint ownership?
to

,

A. If joint ownership is cheaper, as it could be,,

11j
'

then, if you are in the position to dictato those choices,

i and you and I are in ccmpetition, and I say: Wall,
13,

t
; I will give you a choice where your inputcosts are

14

$10, but I will exclude the choice where your input would

cost you $8, because S10 is what I pay," that seems to,

1S,

i me to be a co;upetitive disadvantage of $2.
; 17
.

! CHAIIEAN RIGLER: Did you also indicate
i 18

: yesterday that as an cwner, one might have rights
10 - ,

,

t'o participate in management dscisions uhich woul'd affect -

i
the overall cost of the plant?'

| 21 -

| THE WITNESS: Yes. Inde6d I did indicat$ that,
i 22

as well. ,

l

i BY MR. REYNOLDS:
24''

O What is the ccmpatitive e.dvantnge to tha,
,

| 25. - -
L ,

l inventor
I ,

!: -
. . ,

\
*

l
- _ - , . - - -, . - . . . - . .-. - - . -

~ - - - - . . .

|
..

. -
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!
! aw8
:

1 invector-owned utility, if it supplies its accccc caly on,

'

! (m'
2 the basis of unit power purchacc?

I 3 A What is the competitivo cdvanbago?

!s 4 G Right.
I

'

5 A The ccmpatitive cavantago is as compared to

. 6 the other alternative in which you have given, say, something
,

: 7 at S8, at $10, wheranc -

f 8 CEAIR!iAN RIGL3R: You asked about an ICU
,

! g buying, rather than a municipality?

{ BY MR. REYUOLDS:
' ''

I 10 4 No. .As we hava gene through it
| .

'
;; so far, if tha municipality buys a unit power, particip2 ten

12 in a nuclear plant on the basis of a unit power purchase

1 13 at identical cost ac the investor-cuned utility indicated
I i

14 chat the :nunciipality would be ccmpetitively disadvantaged,

15 becuase it could got a bottor alternativa,in your visu,
,

! 16 by joint ownership,

j7 And I ata asking you: what is the compe:titivo
1

18 advantaga to the private investor in a situation uhcre it
i

| 39 will racke available to the s.aall rauncipai, <.

i
L

! 20 Participation only on a unit ponor purchaso basic?
j

A That la just Icel;ing at the other sido of it.21

' 22 It is cbvious that the co::patitiva advantaga

- of the big firm is that tha smcIl fir:n having an optient. 23
!

I to get it at $6, docen't get it.y

| 25 * S* " '? " * # '

! -

;

.

._ _. __ _ _ . _. ___ _
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i
'

1

j bw8 would be a more effective competitor.

h If he gets it at $10, ha isn't.

| So the advantage to the investor-owned j

i- |4j utility is preventing somecne else from getting an advantage
.

5 '
\

over him.
'

6
.

Competitition is always composed of lots of
I

7 advantages and disadvantages which the entities in
3

t
'

8
! that competitive arena have.
,

8
i And if my potential competitor could have gotten
I

to the price of $8 and I foractall him and say it is

II
i only $10, that means he is getting it the same as I dc.

12 I have taken away a compecitive advantage from him,

I3
j and taken away a e competitive disadvantage to myself, not

I4 '

competitiva disadvantage, it is the difference botveen

15 minus and plus and goes, obviously over to the cther side.,

16 4 Ic it your view, Dr. Wain, that the small
,

.

| 17 syster'is antitled *a w=rmas *o th: nuclear plcnts at

.

1 cost less than he cost to the private investor-caned18 '

| I9 utility?'

| 20 L It is my view that a municipality undar
i

21 Section 105(c) and the contantion of this case, is
;

22 entitlad to accass to a nuclear plant and would pay its
,

C
i 23 costid for that.particular plant.

I 24 Its costs. If it cost $1 billion to build:
;

25 a nuclear plant and the municipality wanted ten percent

*
.

1

- ~

- - + - , - - , - ~ - -..o. . . , , , _ . _ _ _ _ __
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,

; f it, it would pay $100 million.
bw9

2 That is the cost. If it costs S1 billion

3 they pay $100 million.'

i

4 If they get their $100 millien at sir percent,'~' ''

-

5 that is their. good luck,

i

. 6 If you go to the capital markets cnd get it

at' 8 1/2 percent, that is what your cost is.j 7

| CHAIRMAN RIGLER: Does that conclude the cross-g
i
I .

examination.; 9

!
MR. RE' MOLDS: 1:o, . it does not.i jo

I
i CHAIRMAN RIGLER: I am going to make a finding

j;

on the record ncrw, becamso the transcript would not reficctjp

the inordinately long pauses between the questiona and'

13

I am going to control these proceedings to put a time limit14

a le cross-examinati n, that you cannot confer with
15

eas and enr counsel for a prolonged period of time between
16

each and every question.g,

We am n an ama, I might add, where you are
18

talking about issues consnon to all the CAPCO companies2. jg
5

.f
and which was an issue from the very beginning of the

20

Proceedings, so that even having one counsel do the croas-
21

'

examinatica for all five, this is cross-c::aminatica which

should have been thought out months in advanca,"
g

And we have been hera five days new. And it isg

! "" E * "9 # "U"25
.

'

f.

-- -- . ..- . .. -.
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:

I bwl0
'

1 MR. REYNOLDS: Well, I Vill just ta'to c:cception

f- 2 to the Chairman's remarks without arguing them.

3 BY MR. E3YNOLDS:
-

4 0 If the municipal electric light plant could obtain

5 access to CEI's old coal-firedunits at book cost, would

';
5 not the cost of such power be below the cost of power;

7 flowing from ownership entitlement in the nuclear units?
.

,

.

; 8 MR. MELVIN BERGER: Uhat do ycu r:sca by

|
9 old coal-fired unita?,

.

. 10 MR. REYNOLDS: Tho30 units in e::istenco

| 11 five years or more.

12 THE WITNESS: No, the question?'

13 MR, REYNOLDS: In an effo & to continue to move-

14 this proceading along as rapidly as we can, I will rerond
,

15 the question. *

16
~

BY MR. REYNOLDS:

17 0 If the municipal electric light plant could

18 obtain access to CEI's old coal-fired units at hock coct

19 would not the cost of such power be considerably belcv the

20 cost of power flowing from ownership entitlocent in the.-

:

21 nuclear units?
.

'

22 A I am not sure of that. I nasupe you man
i
'

23 by bock cost depreciated as of today, number cue.

| 24 0, Right.

| *,

25 A 'I assume that is the questien.~
'

I
'

:

. - - - . _ _ . - ... .- . - - - ..
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I
'
.

I G That is right.[ bwl1

f p- 2 A And I accume you aro talhing about the total

| 3 cost ever a period of 30 years or whatever the life of the

4 plant is,'at its; presently discounted accunt.

l- 5 And, three, I assume you are not really just:
:

talking about the c'apital costa,.but ultimatoly perL 6

,

| 7 unit of pcwor?
:

| 8 g Correct.

9 A You are talking ultimately zbout the cost

i
10 per kyh; And under all uhoco assumptions 1 don'u kmow whether|,

11 it would be cheaper or not, becauce if it wera, if

12 that Vare the casa, if that vera the case, then it

13 doesn't make any sense an all for the utilities to be
(

14 putting in nuclear plants, because over the lifo of the

15 coal-fire plant, if it were,-for examp,le, in the inst five
v*

16 years, 800 magawatts or scmething of that nature,'and if
,

17 its coal costs are icwor, then you cught not to go into

18 nuclear over the OS-year period.

19 You ought to stick with coal. put you are all

20 going into nuclear, so I suppose the ccmpany has mada'

21 the calculation that nuclear is more advantageous.
|.

22 g Okay. Ascums the answer were ,yes, Dr. ircin,

23 would that make the CEI's old ccal-fired units an'

.

24 unique' . resource.

If you maan by that, would it make it the loucat;25 A

!

!

t

i

. . _ . _ . . . . _ _ __ ___. _ _ _ . _. _ . . _ . . _ _ _ . .
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,

i

l

I f4 mm1 Q As an antitrust economist, what do you mean byI

^ 2 a " unique resource?"

3 MR. MELVIN BERGER: Objection.
,

i

4 Asked and answered. I believe Dr. Wein just.

!

) S explained that.
.

6 CHAIRMAN RIGLER: Rsfrech my recollection as
.|

7 to when?
,

8 MR. MELVIN BERGER: And I believe he just c::plained
,

i

9 what a unique resource was this morning, and I am informed
,

,
'

10 that he also explained what a unique resource was, cometime.

i .

; 11 yesterday.
I

12. CHAIRMAN RIGLER: Except I thought he just said that

13 he did not coin the term or use the term.>

,

(
'

14 THE WITNESS: Yes, I did. But there is a moaning

15 which you can give to it if you want to. I mean, it is not a

16 term of the art, but you can say in a -- as an antitrust

17 economist, that was the preface of the question - if we have

gg a set of end products, let's say we have an end product, and

10 we havea set of inputs, Y-1,2,3,4 and so on. And we cenpare
i
'

20 each of these Y inputs to make the product X.

21 And we can take a particular one of them, let's
.

22 say Y-3,and if tbs substitutes for Y-3, let's say 3-3 and 1

|

| 23 A-3 and B-3 were priced at such a way that to obtain then j
l

y rather than Y-3 plus all the other inputs two companics, one

.

w uld be competitively disadvantaged, greatly disadvantaged if25

. - . . . - - - . . - - - - - . . - - . --
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i

bw12 ;
would it make it under my assumptions, the icwent coat

^ 2
unit you could get and, if the difference batucon that end,

I 3
i say, nuclear would render anybcdy in a nuclear er any
1 - t
' 4

other form of generation noncompetitive, compared to so:r.e-

| 'bodywhohadthishypotheticallylowestch.ost.planti.ifyoumat5
a

6
by unique resource, the answer is yas. That is the

- 7
! definition of a unique resourca.,

As far as generation is concerned.
,
.

G Okay. In your view, are all of the'

10
CEI's facilities uniquo, because the municipal electric light

11 plant could gain an advantage, if it were allowed to' buy
.

I
; into the ownership of such facilities at hock coct?
I

3'( A. No. It i'c not my visv that they aro unique.

14
l I never used that term.
4 -

,,.

! 15 But there is nothing uniqus about it.
I

,

i 16 If municipal utility has its own distribution systen, it
!-

|. doesn't need to buy into CEI's distribution system.17

t

j' ES3 18 g
,

i 19
i
, ,
'

20

21
.

t

| 24-

1

: 25
|
1

.

|-I
! |
f

|

. _ . _ . _ . . . _ . - . _ . . . . . . _ _ , - . - _ . _ , __ _ . _.
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:
i

; mm?1 inctead of getting Y-3 it had to cubstituta Z-3, A-3 and so on
i

2 because their costs are tco high. Or, inherontly, given the

3 nature of those inpute, they would rander one fira with
~

a very much higher cost than the other.4,
,

f 5 And in that senso you can say Y-3 is unique in that

G particular situation.

7 BY MR REYNOLDS:
t

f ,,8 Q How much of a competitiva disadvantaga would
i,

; 9 be necessary in ordar to make it a . unique resource?

I

i, 10 A That depends upon the markot.

In some cases --
11

t

12 Q Let's take the CAPCO nr.rket.'

.

A It depends upon how the CAPCO companice and
13

how the commerco and how tha municipals anc e'cryth'ng elsey

are involved.15

I can't give you a particular number.
16

Q Have you made any analysis of the CAPCO situation to-
97

determine the extent of the competitive disad, vantage thatgg

world. .be necessary in order to determine the a:ctent of the
10

competitive disadvantage that would be necessary in order to
- 20

determine that the nuclear access was a unique resource, |'

21 1

|
-

i r example? |
22 |

A Well, it seams to me that the ganarcl --
23

Q I think that can be answered yes or no, Dr. Wain.
g

A It depends on what you mean by a study. You have
2a.-

. .

1

-. . . . - . _. .
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mm3 1 one set of studies, and I have another thing.

^ 2- The thing that distinguishes an e:: pert frca en

3 amatour is that on some questions you don't here to have

f 4 studies. You can deduce it from certain other thingc. And

5 in that nature, sure, I have concidered it.

'

6 Q You have considered it and deduced that nuclear

7 was a unique resource from certain other things?

8 A Yes.

9 It is my view that if tho Applicante do not get

to access --

11 CHAIPlGN RIGLER: The Applicantc?

{ 12 THE WITNESS: Not the hpplicanta, the municipals.

13 and others, do not get access under the conditions of the,p

14 CAPCO market to nuclear generation they would be competitively
|

15 disadvantaged so that as celf generating entiEies they could

16' not compete for markds and ultimately they may gc out of the

17 business of generation ccmplotoly.

18 BY MR. REYNOLDS:
i

is O on page 155, line 23, you refer to the projected'

*
1

*

! 20 rapid increase in coal prices in the noi:t decade ac detrimon-

j 21 tal to thoca small generating public systems who are unable

i to gain ownership 'into nuclear units.22
.

'

23 A Givan the rapid incrosac of coal prices -

I

24 0 Right.
.

Now, d at studies have you conducted that provide yc1t
~5? 1

|

!

- .. -. . .. ... . . - . - - -
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1mm4 with a basis.for projecting coal versus nuclear fual prices?

* 2 A I haven't projected coal vercus nuclear pricac over

3 the next thirty years, or the next ten years.

4 Q Have you studied fuel prices in the STato of Ohio?
-

5 A I have looked at the prices that the FPC reports,

6 where they do give you prices for different utilities.

7 Q For the State of Ohio?

8 A They give them to you by syste.ma and there are

9 companies in the State of Ohio.

10 Q Do you know how much nuclear fuel prdcos have changed

11 in the last two years as compared to fossil fuel?

12 A Do you mean coal or fuel oil or gas?''

(-
13 Q Coal. Nuclear fusi as compared to coal.

14 A Do you mean -- well, they have gone up.

15 I am not sure, I will have to -- I don't want to

16 rely on my memory.

17 I don't know.

18 Q I see.

10 What -- have you made, have you done any analysis

.
20 to determine what effect recent uncertaintios over nucicar

21 fuel's availability might have on coal versus nuclear cost
.

22 comparisons?

23 A Well, the uncertainty of nuclocr fuel is obvicucly a

24 factor to take into account.
<

But there is also a groat deal of uncertainty about'

25
,

I k

4
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I
t

Ian5 whether coal can be used and whether ceci will in used
, ,

unless you put antipollution devicos in and there are many-

3 states which ara moving toucra the direction of antipollution

( 4 devices, and the Environmental Protection LGency is moving-

'

.

5 towards antipollution devices.

6 And given those it is not at all cicar that tho

7 .chpital costs of coal plants will not equal that of nuclear
.

<

plants. So thera ara uncartainties in the entiro picture.a

9 CHAIRMP.N RIGLER: E;ccuse me, I am corrt to inter ~

10 rupt. Can wo take notice of the position Applicants took

It in the Safety and Environ 3.atntal Licensing Proceedings with'

,

| 12 respect to any cost-benefit rations they would achiave by
i
l

[7 going to nuclear versus other forms of generation?13
.

! 14 MR. RE?tiOLDS: Sure. Absolutely.
'

f

15 In fact, wa Inay be referring to sone of that

.

j 15 information in our affirmative caso.
'
.

i 17 CHAIIUCli RIGLER: I as sorry to interrupt.

;

18 BY MR. REYNOLDS:'

I

' to Q I had asked you not whether thsre were uncertaintier.,

J 20 but whether you took thosa uncertainties into account.

21 A I did.
1

! 22 The way you take uncertaintica into account is
,

I
i 23 considering the possibilities on both sides. And since by
1
.

!_ 24 definition they are uncertainties, nobody can nahe a preciso

'25 calculation, so people use their judgInont. And the judgeont
;

!

i
'

I

- . _ - - _ _ . - - _._.-
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In6 I I made would be as follows:

2 If the CAPCO coirpenies are betting on nuclearm

3 power, what should I do? Should I go against that bet, or,

!

| (~ should. I go with that bat?4

.
'

5 And if ycu are amart, the way you would figure

i

; 6 it out is as follows:'.
! 7 If they are wrong and I went with them on nuclear

8 power, I would not be disadvantaged. If they are right and Ij
I

i 9 went against them on coal pouar, I would be tarribly disad-

I

l' 10 vantagsd.

!

11 Since I an a small company I therefore can=ot take thj

! 12 possibility of going the nuclear route, I mean the coc1 route,

13 aven if I thought it were cheaper, when they are going the other
f

14 route, because if I am wrong I am out of businosa.

15 But if I go the sama routa they go, I am nc worse.

i
,

16 off.

17 Q But what if they are wrong and you go tha coal
3

18 route?

19 A You just didn't liston to me. {

20 CHAIRMAN RIGLER: He answered that juct now..

21 BY MR REYNOLDS:
.

22 O With regard to the future of self gancrating

! 23 municipalities in tho State of Ohio, you state on page 155,

24 lines 19 to 20, that if public cystems could not
'

!

| 25 gain ownership access to nuclear units, they would be

,

1.

. - . . ._- - . . .
.
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,i

mm7 I restricted to coal firad unite of much Umslier site.

m 2 Do small coal fired units repraconu tha enly

| 3 alternativo to ownership in nuclear unit:s that the
|

| 4 pablic syntens have?
I
'

5 A They could get fuel oil fired units or natural
|

i S gas fired units and I don't knou uhat elce they could got
I

1

l 7 othe'r than that. They might burn cornatalha of which,

8 there are a lot in the State of Ohio.

i
9 In some municipalitics in the State of

i .

| 10 Indiana, they are trying to gancrate power by burning
:

|
| 11 garbage. All this is possible.

12 O Would not unit power accesc to nuclocr capccity,

!

13 bu an alternative, a viablo alternativo?
(

14 , A To what?

15 Q> To ovacrship access.
,

16 A I hava ansWored that three timos.

17 MR. 2ELVIH DERGER: I object to that.

! CHAIRMAN RIGL3R: He is asking in this caco ifja
i .-

| 10 unit pouer wouldn't ha an altarnative to coal?
!
.

'

20 THE WITNESS: ~les, it would ha an alternativa to
.

21 ccal or other fossil fuals.
;

22 BY MR. REYNOLDS:
;

! 23 Q CN page 20, linea 1 to 3 of your direct tcctimony,"

24 ycu state that competition where economically pocaibla, will

[ 25 be of great valus in achieving the goals for which -

!

l
i
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.

! i

i mma 1 regulatory agenclos wora catablished by Ccngress.

^ 2 First, could you toll ms --
.

j 3 A I am trying to got thera.
:
6 4 Q Lines 1 to 3 on page 20. Do you sea thct?
|
1

[
5 A Yes.

I
i6 -

Q Now, firct could you tell mo in what situationsj
i

j 7 might competition not be economically possible?

8 A well, I can think of a situation where a small
i

!

| 9 municipality which is supplisd by a privato firm to obtain

to water which this privata firm owns nearby, and thera is no

:

| 11 othe water which can be obtained unless you go 100 miles

i
! 12 away, which would make the cost of getting it prohibitive..

13 And this private firm, having this water supply and already

| 14 having put in all the water mains and hooked up the city to
i

' 15 the water, another company comes in; the city gives it a

,
16 franchise to get water.

!

17 Wall -- and to hook up customers % rough it; own

to connections.

| 19 This other company, that would be ocupatition, but
!

| 20 it wouldn't be very useful.

!
i 21 That is one situation.

22 Q That is an exampie you just gave me whers competi-
i

23 tion would not be economically possible.

i

24 A It wouldn't be economically desirable.-

25 O Is thero a difference in your viou betueen

, .

e

i

. . . . - . _ _ . . . . , . - _ . _ _ . _ . _ _ . .._.m._. . _ _ _ . . _ , . ._ . _ , . _ _ .

--



-

c_ . . _ . _ . . . . . _ _ . _ . . . . . - . _ , . . .___ _ . _ _ . _ _

7246

mm9 1 economically possible and econcmically desirable?

'

2 A Sure.

3 I mean the second co:np?.ny might be run by a nun

s4 who has a great deal of money, and it would be wastod.
.

5 0 Is that uhat you had in mind when you were writing

- G ths testimony at page 20, linac 1 to 3, and you stated that

7 competition whero economically poscible, will ha of great

8 value?

9 Did you have the kind of exanple you wcLu giving

to me as one -

11 A That la one hind of example.

12 When I wrote that lina I didn't wich to cddroca

13 the question in detail as to where in the United States or

14 in the regulatory industry, is compatiticn econcmically

15 Possible, or is it not?

16 I can give you another situation, for enauple,

17 if it is not possible, it is obviously not desirablot but

10 where it is possible it still may not bo desirable. This

to is essentially the distinction I have in mind.

20 There is an airline which runs during the
.

23 wintertime between Lansing and the upper northern part of tha
.

22 Lower Peninsula and to the Uppar Peninsula in the Stata
|

23 of Michigan.

24 Now, it is econem.ically possible to hava thras i

i

25 airlines run and not restricted to a right of way. But
,

|
!

!

-.- . . - - . . - _ . . - - - .-. - . - . - . . --
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4

mm10 I one airlino can scarcely ever nake it.

' ^ 2 It is possible, but not desirabic to have many;

3 if eno could make it to havs many in there, hacc.uco then they.

4 trould all fail.

i
5 This bcppened actually ence or twice while I have,.

4

6 been there in the past 16 years.

I 7 So, it is possible, but not doeirable. Any

8 niunbar . of things.

'

9 In general, it in what tha utility economists;

,

to used to call local monopolies.,

,

11 Q Is there anyplace whero compatition is not

12 oconomically possible in the electric utility industry?

13 A I thinh for certain municipalities, given cizac,

14 it is probably not possible or desirablo.

15 0 I asked you possible.

16 A I'm sorry.

17 Well, anything as I underetand ic possible if

18 somebody is willing to lose money at trying to prove that it

to is possible, and , finds out that it is impossible.

20 Q What about dosirable?

A I think for the most part, probably with the21
.

22 distribution systems in the various municipalities, it 13 not

desirable to have two.23

y But again I say that as a general proposition, and

I w uldn't necessarily say it for ovary Jarticular municipality~

25

.-

,1

__ .. . _ . . _ . . _. . ._. _ _.
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mmll in the Stateof Ohio, or city or to m.
n rt 65

Q Now, will yon please advise ms as to what goals

you had in mind'for which regulatory agencias were establiched

by Congress in that same cents.nce?

A Generally, the goals of the regulatory agencies,..

' '?

as I understand them, are to protect tho interosts of
I

consumers consistent with giving fair profits as defined by

the various regulatory agencies to those entitica .tn the

regulated industry that e,:icts..

'

These are essentially the goals of the Congress

in each of the ones I am aware of. To protect the public

'
interest.

'
O Did you havoin mind in writing this sentcace,

goals that would be generally applicable to all regulatory

agencies?

i Is that what you are saying?

A The protection of the public interest, I

'
believe, is generally applicable to all regulatory agencies.

O That is what you had in mind?

A That is what I had in mind.-

O At page 44, lines 17 to 20 -

A By regulatory agencies, I mean to exclude the

Antitrust Division and the FTC.

Q You state there is a growing body of opinion

among economists that regulation cannot acccmplish what it

. . _ _ . . - _ . _ . _ . _ , , _ . _ . _ _ _ _ . _ _ . . _ . . . _ _
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::n12 1 is intended to accomplish.

2 Is thare a contrary body of opinion amcng

3 oconomistc?
c

4 A yes,

5 There is a contrary body of opinien, but IE is

6 cartainly not growing. It is diminishing.-

7 Q Now, at pages 1G5 to 172, you cet forth an

8 extended discussion of the effectivenese of regulatory

9 commissions as a subctitute for coDpotition.

10 Would I be correct in concluding that that ente.ro

11 discussion sets forth general obcarvations on you- part which

12 in no way reflect an essessmant by you of the effectiveness

13 of the regulatiens in Ohio or Federal Power Corniacion
1

14 regulations as applied to CAPCO members or the offectiveness

15 of the Pennsylvania Public Utility Co m.iscion?

16 MR. MELVIN BERGER: Could I have that qucation

17 read back?

18 (Whereupon, the reporter road the record as

19 requested.)

. 20 THE WITNESS: Well, as I raraad this sectien, if

21 I assumo tha't by effectivo regulation, which you have not
.

22 defined for me, but I will use my definition of it --

23 MR. REYNOLDS: I can't hear you.

THE WITNESS: I will use my dafinition of24

effective regulations subject, of courso to uhother you agree
25

. . . . . _ . . _ _ _ _ _ _ _ , . . _ . - - - _ _ _
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ren13 1 or disagree.

[ But effective regulations, an far as I reca it,2

3 means intarpreting the statutes and the local decisiono

4 which so interpret then and onforcing them'according to

3 thu statutes and the legal decisions which have inte..pretcd

6 them.
-

'

7 And that raises caveral questions.

8 CEAIRMAN RIGLER: His qucation is, "Is your

9 discussion general or is it apocific to the regulatorf

10 agency in the states?"
.

11 TE3 WITNESS: I am coming to that. I am ccming

12 to that. And I am making, I am anying accuma th2y did the

13 best they could. Assuno they did tho best they could
(

.

14 in all states and at the federal lovel.
i

15 Even if they did the best they could, they could

16 not provide the kinds of benefits which you cat fron

17 competition.

18 Then alternatively, many states and cortainly

19 the Federal Power Cor.sticcion has not dona the boat it could,

20 and stany states have peculiar regulatory schemen which go

21 counter, and-in fact libit, deprive the benefits of ragulation.
.

7.2 They, in fact, eliminato regulstion.

23 Nott, every regulatory agency, to my knculedge --

24 and that includes chio - acceptc diceriminatory ratec,
i

25 discriminatory in the sonca in whl::h an ocenonist will uco it

!

. . _ _ . . . _ _ _ _ . _ _._ _ . . _ _ _ _ . _ _ . . ._.
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>

:rl4 1 under the regime of competition you couldn't have discrimina-

( 2 tory rates. But under the regime of regulation, you do.

i The regulatory commicsions that I have diccussed,3

C 4 this question of regulatory rates, with the solo exception of

5 the Stae of Ohio in the proceedings I hava been involvad

6 in, didn't even have an economist who understood the*

7 distinction.

,8 Nott, in the last two years, the Stcno of Ohio has

9 gotten much, much better, T.uch better equipped in that

10 respect. But they are limited by their statute as well.

11 So my answer and my discussion here goes both

12 to the general inherent nature of regulation even if they were

( 13 to do what they ares supposed to do by statuts, 2nd even if'

ta they could have the staffs and so on and so forth to enforce
t

!5 what they are supposed to do, even if they could do that they

16 do not provide certain protections involved in as an

an antitrust economist would look at it,
17

'

And secondly, in fact many of them don't do itgg

for a variety of reasons, both because of incompetence ofjg

~ staff, because of incompetence of commissioners, because
- 20

{ofrestrictivestatelaws,becauseoflackofmoneyandthings'

21

22 of that sort.

I say this as an economist. I am not one of those
23

who said: Get rid of the regulatory agencies in total.y

MR. SMIIII: Thank you.'

25

.

. - - - w me .%.u we .
- wt

T



. . - - . . - - . . . _ . - .. -. . -- -- _- .

i
-

7252
*tu15 THE WIT':IESS: I don't ancribe to that.
*

3

46 1R. REYNOLCS:2

0 What studies or analyces have you made, Dr. Wein,
3

with respect to the effectiveness of the Chic regulation?(' 4
|

A Effective with respect to what?g

0 As you have just defined effectivoness of regulation,
6-

uill you tell ne what studies or analyses you have made in
7

chio to determine whether or not the Ohio Public Utility
3

Coamission of Ohio is effectively enforcing tha regulatory

scheme?g

A Well, all the electric utilities in Ohio have had

and do have automatic rate adjustments depending upon the

increase in what they pay for the price of fuel.

That has been in there and has been of rather
14 /

in.portant consequence in the last three or four years.

It is only just now that the public utility commissionF --

and it is far ahead in Ohio compared to other pirces.

CHAIRMAN RIGLER: Have I missed comathing?

Your question was what St dies or analyses he made

with respect to the effectiveness?

MR. REYUOLDS: Right. .

CHAIR!aN RIGLER: That can be answered without an
22

example.s.

23

THE WITNESS: I have looked into the question as to
.24

how effective they are and hava been in the past four years
~

25

- . . . . . . n - , - ,-
. _ . n ~% . . , - ~ -
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1 in monitoring the automatic fuel adjustments.

unif 2 CHAIRIG01 RIGLER: His question is, what did you

3 do? -

(~ 4 THE hT.I'NCSS : I diccussed -- this is uhat I was

- 5. going at. I discussed this question with people at the
i

6 Public Utility Commission as to what they are in the procesc

7 of doing.

8 BY !!R. REYNOLDS :

9' O Is that It. Eoroughs who you referred to

10 aarlier?

11 A Mr. Boroughs and ona r two others.

12 0 Who else?

A I don't remember his name.12

What is the name of the economist down there,
14

IIS1VI"?15

MR. MELVIN BERGER: I don't know.
16

THE WITNESS: Well, I talked totheir chief
17

economist and I talked to Mr. Boroughs and I must cay thatIa

the scheme they new have in mind and which they will get --
39

CHAIPliAN RIGLER: Wait, you are not being asked to
20

comment on the scheme they now have.
21

.

THE WITNESS: He is the only ona I can remember.
22

BY E. RSWOES :"

23

O He and one or two othar peopic ara the source of,,
-

25 | r ur inf ruation as to tha ineffectiveness of the Co:maission7u.

1

- ...- . nn ,- .~_n ._- .. _,
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p nue.17 1 A They dida't characterizo it as inoffeetive. I
,

~.

2 did.

(~~ 3 0 Cn the basis of your conversaticas with tham?

4 A YGS-

5 Q When did that conversation take place? Or those

i

; 6 conversations?
| Was it raore than one? <

7 ,

,

A I spent one day, about nina hours -- we spent about
S

nine hours there.g

I

! go Q When did that take place?
-

i
A I will tell you. Just a minute. February 5.'

gg
.

12 Q What year?

i( A 1976.
f 13
>

Q That was after you had written and filed your
f4

testirmny here?
f i'5
I
: A Yes.

16
l
I

| This doesn't dapend on particular studies of the
77

s rt you have in raind. I hava been involved in thece
78

indsutries $;om 1951.
),

,

Q Did you have any similar discussions with anyone[ g
1
5 in Penns!ivania?

21 -

A No, I didn't go to Pennsylvania.
g

f
C What about the FPC7g.

i i

f
Did you have any discussions with anyone at the

g
I FPC r 3;arding its regulatory enforcement of tha CAPCO riembers?

g
w

I

!
_.- ___ :L_ _ ._ ._ _ __ _ __ _ _.._._
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mml8 1 A Over how long a time period,orar th<3 CA?CO

m >
membe0s?-

,

3 0 yes.

[ 4 A No.

5 Q What about the SEC?

6 A I go to the SEC.

7 0 You state that, at lines 175 linen Ifi to 25, that

,

8 as in any other organi=ation, long tenure in the regulatory

9 agency develops --

10 A Page 1757

11 Q I'm sorry, page 171, lines 18 to 25.

12 "As in any othar organization, long tenura

13 in a regulatory agency dsvalops habits, practices,
,

14 perspectives, which though once operational and

15 rational become obsolete. The very purposes of the

16 agency becona confused; those who are to ba

17 regulated, rather than the public, become the

18 clidnts; a symbiosis develops between the

19 . regulator and the regulatee -- both need each other

20 if the system is to e:cist."
,

- 21 Do you see that?

22 A Yes.

'~
23 Q Can you toll us whether this condition e: cists

24 in the Nuclear Ibyulatory Comiscion?

25 A This is a very new cornission.'~

a

-w. ,w. -w. .---..-x- a mw-.,- ~~m w...-we--.- . . - . . .._ =
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mm19 1 0 How new is the Nucionr Regulatory Commission in

n
2 your view?

3 A Insofar as this particular aspect of it in the

4 licensing, it is just several years old, four or five.

5 Insofar as the safety gcos, it may well crict on

6 that, I don't know.

7 I think what I am saying is right with respect

8 to their pronction of nuclear plants. The former Chairman of

9 this Commission is a great advocate of that from the very

to beginning.

11 I am going to be chairing a seminar on energy en

12 May 7 and I am inviting soma speakers and the questien as to

13 the safety of nuclear plants is a very closed issue, and it
,

14 has been brought to the public notice recently by the

15 resignation of three engineers involved with the cafety

16 aspects.

17 It seems to me that the Nuclear Regulatory Agency

18 or the Atomic Energy commission as it was .formerly called,

19 has absorbed-some of that prcmotional biac and -- of the groups

'

20 that they were regulating - thay started to ha viewed
.

- 21 as clients, not necessarily. And this lo an almoct inevitabla

22 tendency. I am not criticizing them.

23 With respect to this part of the organi::atica

| 24 _that is --

('
25 Q How lcng in your view would you say this particular

. -

6

-.we,,- w - - + - ~ , n. w m n. -- - e - - - - ,,
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t

part of the agency has to exist before it also becamosmm20 1

_

2 subject to that condition?
A grcat dealI can't give you a tenure of years.

3 A

depends on the competence and dedication of the pacple within)
4

.

*

5 it.

Why don't ue taku our midmorning
;

CHAIRMAN RICL2R:6
.

7 break now.

Did you havet final questicn harc?
0|

With Dr. Hein I navar know.
;

i

9' MR. P.EYNOLDS: i

CHAIRMAN PlGLER: Hell, go ahead then. ,

10
There are a couple more -- I had

MR. REYNOLDS:
11

It could taka five er fifteena couple more questions.12

It is on this same linc, but if we break now I can
13 minutes.

come back to it.14

CHAIRMAN RIGLER: Okay.
15

10
' (Recess.)

17
,

13
,

19

20

21

22

23

24
j

<

25 ;
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due !

BY MR. R3?HCLDS: '

p 2
'

Q Dr. Ucin, on Mcnday of this wack you tastified with -

3 I

respect to tha regional power excharec merkot and in e:plai-.ing
4 i

how you arrivcd at the geographic crea you nade reference to ced.:.-
'

5
1

center of gravity in terms of the flo i of pos er trananchionc
6 ;.

- and in that connection indicated that the EC ctaif had r.nd-a
7

a study which you atated chows roughly 65 percent of nll the
8

kilowatt hours flowing amongst the C.VCO n.cmhers nr3 a.T:itled
9

to the CAPCO pool power and approximately 35 percond are ca.ning
10

I think it's frca outside. It any: "out" here, but 7. baliave
11 i

veu meant frcm cutside. |

12 !
Let me show cott. what has bacn provided to cu hy !

t13 ;
the department as a copy of that study. For identification

*

14-
purposes I will nark this as Applicants 2xhibit li:rfeer 104.

15
MR. IGT?r? BERCER: 2nfo:.'a 'you cs:P.in'20 % thi."3

16
you may,have misspoken en pur characterisation of i

17
Dr. Wein's testimony, inadvertently.

18
29.. PflNOLDS: Why don't you correct .we.

19
If it was inadvcrtant, I . rill accept your

'
3

20
co'trection .

21
.

THE WITNESS: Is there a c;uestion pezdin;r

22
MR. RI:YNOLCS: No. The depar

~

'

,

23 .-
? Discuscica off the record.).

i-

?L i - '

-THE WITNESS: What lines arc we reading?
.. , |!

.,

'25
.

.1 !

. .- --..- .- - -- - -.
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r:ml 1 EY MR.,REYNCLDS:
i

2- O cr. Usin, I was etarting at the tctica of pago 7032

3 of the transcript of Monday, Mcrch 22,' 1975, and '

-

4 continuing up to the top of 7033 down through lina 8 cn that
P

[ 5 lattar page. |

6 And starting at line 5 it seeac thc3 thero may bc-

,,

'

7 soma clarification as to uhat c::actly tha statrant ycn

1

3 made there wr.s. ,,,

o Could you tell us what you meant to say in lines
,

13 5 through 9 on thatpage7 ;

i

tt A What that meant to say was that roughly 65 percant. ,

1

'2 of all the kwh flowing among the CAFC0 msabers are either ;
.

;3 originated or destinated within the CAPCO system, and

y cpproximately 35 parcent e ma frcm or gc to tho outsida.
i

is Q All right.
.

16 A That is essentially what it is suppossa to mean.

.

17 Q Okay.

cnd 7- 18

la

9

20 .

i
,

O

-
h
:

22- .

-X. a

20
,

se
-

_ '

-25 :

t- ~
/ .. j

1;
; 1

,/ .t . .:a

.. . . . . -. - ~ ~ . - .. ..,.. ----- -.-.... - .--:

m. w~
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SD 1 CHAIRMAN RIGLER: Off the record.

2 (Discencion off the rccord.)-
7

\. bul
|3

; BY MR, RSYMOLDS:

4 g Will you lock at tha NRC Sttff study which has'-

j 5 been markad for identificatica as Applicanta Exhibit 104

6
.

and specifically at the Inst page, or page 3, and ccafina.

7 for me that that study shcws that Applicr.nta

8 transferred 15,960,700 thoucand kilofatt hours with otaer

9 CAPy'O merd:ers or CCCT entitities in' 1973
.j.

i 10 : And if tht 14 752 , 692 thousand hilowatt,
.

.,

I r

| 11 ho'urs were exchanged battean Ispplicants and entiticc cutside
I
i
? 12 or approximatsly 50-50. In that correch?

13 .' A Yes. That is '3 hat it shows.

N14 I simply lot that covaring lotter, uhiff.1 acys

15 roughly 65-35, and I didn't bother to do this.

16 I don't particulary rely on it. It de'acn't

17 change any concluciens that I have with reapact to CAPCO.

13 g Did you chock tha consistency of the nt=5ern chcun

19 in the NRC study against the figuroc raported in the ITC
4

20 forna7

21 A No. -

22 g Ic I alco correct in concluding that you :!nde no'

'

23 chock to verify tha ccacistency of the number.s by
'

24 enamining figuras reported in the forr.s filed by the other
:

! - 25 party to the transaction?

i

i

e

,a.- -- . , _ . - - , -~ e.~ ... e n- - - - - . - ~ ~ , , . ~.w-.,o-.. .-n.,.-~~ - n. e~ - - . , . -
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'

:

! I
bw2 A. You are correct. I made no chac,. on it.

m 2
g All right. I would lika to move into a'.'idence,

3
T.pplicant's Exhibit 104 at this time.

,

MR. LESSY: Mr. Chairman, the Applicants 104
;

| 5
has been de=cribed cc a Staff study. It is net. It is

>

6
- the work product of an individual econcmict, and it is not,

l'

7 an official document of the Staff.
.

8'

And our position here is that it would not be
9'

supported by the Staff, cad it was not designed as a
10 document of the Staff to ba used in this precceding.
11 Hcwaver, if Applicants went to ura it for whatever
12 waight they want the Board to give it, to naho sure it is

'

(
note a Staff study. It is a docurant preparcd by an

14 individual member of the ecencaics otsff.
15 CEAIRMMI RIGE R: You are saying that ycn are

16 not relying on the information s.at forth theroI
17 MR. IESSY: That is correct.

18 MR. REYNCLDS: But tha Witnacs has indicched

19
that he relied on it.

'

20 THE WIT:iESS: !!o. I did nou. I said precicely

21 the other thing, even in ray transcript.

BY MR. REYNOLDS:
;

1 (~
23

0 On paga 7033, I believe you say: :I have

a study" --'

' ' '
G Let na read it.. .

it
'

'l {
1 -

- - . ... -- - . _ . . . _ - . - _ - - _ _ _ _ _

_
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i

.

bw"' t
(L Why don't you read lines 2, 3, 4

'

2 A, I will read all tha things that cro relevent.

3 on page 7033, stcrting with lina nina, I nontien

'~ 4 it. "fihile that is gcod encugh on the

- 5 LIFO-LOFI test if you want to tcho that, then it is na - '

6 indicurion of a proper gacgraphical market.

7 "But the idea of trying to pin it do,rn ta on.1

8 region is an inappropriate concept here, bacaus2
~

9 the essence of the thing is its interccanection with

10 outside. So even if in a particular year Toledo got w>ro
.

. 11 stuff from Consumers than they get frcm CU CO, it uouldn't
t. -

12 put Consumers in the CT.PCO pool, becau=o Concumers in not in |
|

13 the CAPCO pool, though they interch?.ngo anargy to end fr m thei

14 CAPCO pool.'

15 - Also whansyou aded ma as to whether a percentago

16 of such a markat is an appropriate ccncept, I said, no.

17 It is quite irrelevant. That is not the sert

18 of thing in which you would take porcentages.
.

-

19 .G. You do indicate in your direct testininy that tna
5

20 " ]LIyO-I@JI test is an appropricta one for datermining;

21 geographic market?

22
A. For wholesalo and retcil. ',

,

23 -

I would junt ' rifer tha IioErd ~

MR. RER OLDS:-

24 .

2,3,4 on that pcge. I think the t20tirnyto 11nn P
- 25

speaks for itself.

4

_ . _ _ ,_ - - -. ; ... .. - .. , - - . - _ - , . , , - - .
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Ibw4
CHAIEMAN RIGLER: Do you objc=t to tiu

n, 2

introduction into evidenca of that?
3

MR. !!ELVIN BERGIR: No, we do not.
,, 4

CH.UIUBN RIGL3R: All right.
'

5

We will roccivo Applicanta Nu:nber 104 into
6

avidenca at this ti:ca. Ecuevar, in doing so, I unnt to
7

find out the purpose that Applicenta inted un to utilina
a

this docurant for, please.
9

Are no to take it for the truth of the =tttars
10

set forth therain or meraly for the fact that Dr. Mein
11

made referenca to it?
12

MR. RZYMOLDS: Woll, I would to introducine
*

13
it for all nurposes. Ha indicated that ho relicd oc it,.,-

14

and that he used those figures in sc=e : fashion in ascaccing
15

regional markets, regional pcwer erchange markets.
10

MR. MELVIN DERGER: I don't believa Dr. t?cin
. v ,-- ..

indicated that he relied on it,

18 !

MR. R3YNOLDS: He indicated he rcqns'sted the
19

-

staff to make hiza a study and this is the stuSy t:st he
'

20
shid was provided.

. 21

CHE WITNESS: That is not trro. I navar
22

requested the Staff to Inake me a study. Konolttaly fr.lco.
23

I didn't even kne.f they had the study, until Mr. Ecrger
24 .

| said they were doing it, and I said, if you can get the
25

figures, lot zo see it. Thic was long c.fter my testinony.

I
~

i 2.

- .-- . _ . . . . - .. - - - - . _ . - - - . ,.
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bw5 1
I think the Department should put in the

|^ 2
letter which !!r. Lecay sent r.c.

3 hR. R3YNOLCS: Well, I uculd in'.reduca it for

4 all purposes.
.

5 MR. MELVIN BURGER: We vould have no objection,

6
. subject to the cover letter going in with thic.
.

7 HR. L2SSY: If it is going to be used for all

8 purposes, I would like an of for of proof uith rce.pset to

9 its submission into evidence, especially in light of the

10 fact that Staff dess not recognize it as nn official

11 staff dscurent upon which it relies.

12 CF.AT.R".AH RIGLER: Tho problam I om having is that

13 if wo take it for all purposes, we vould rely on the

14 accuracy of the figures set forth in tha document.

15 MR. REYNOLDS: Unless they could be zho.m to

16 be inaccurata.

17 Based on the footnote reforcncas.
.

18 MR. !!ELVIN E2RGER: In it your intentien to

10 impeach your own oxhibit?
'

20 MR. R3YNOLOS: If you wcnt to put it that way,.

. 21 I guess that would be one way of characi.cricing it.

22 ,If you are nsking nn if I think the ctudy is

23 inaccurage, my answer is yes. If voc are asking me

24 whether I intend to show its inaccuracy .ht sc=stice, my

- 25 answel is that probably I uill.

%. ..

.

- - . _.. - - - .. ... - .. -
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bw6
1 And it goes to the validity of Dr. fein's

2 testimony with regard to this particular . study.
,

3 CHAIRMAN RIGLER: I can cca receiving it to attack

C 4 the validity of the conclusions that Dr. Hein draws. But

.

5 in view of your adnittad ccncorn that the figuroc are not

6 accurate, I don't think the Board can receive it as to tho-

7 accuracy of the materials contained therein.

8 So, for the purpose of evaluating an usighing

9 the validity of Dr. Wein's analysis er conclusions, we will

10 accept it.

11 MR. REYNOLDS: All right.

12 CHAIRMAN RIGLER: All right.

13 (The docum.nt previously

14 markad Applicants E::hibit

15 104 for identification was

16 received in evidenca.)

17 BY MR. REYNOIES:

18 (L Now, Dr. WEin, let ma ask you if wholesalo

19 power based on the average embedded costs of all the CAPCO,

20 of all of CAPCO's facilities was loweriin costs than, say,
.

- 21 unit poser purchased from nucinar plants or, 13t'c cay, lover

22 in cost al=o Lhan an ownership chara of the nuclear plantn,

23 as an economist,would you still contand that direct accocs

24 to the nuclear plants was necascary, in order to pronerva

' 25 the competition of small systems in the CAPCO araa?

%.

.n an,- . _ . , . . . . -s ..~.m. . . - . - - . - . .,.n.. -
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f A I am assuming that when you say lower in
bw?

2 cost, the way I have defined that, io. , ovnr a long time^

i

3 period given the lifa of the plants. 1.nd then what
i

*

you are assuming is that the wholosalo firm powar over th'isI' 4
,

\, N ' .

', 5 entire period is lower. -Is' that it?.
*

6 4 That is right.

7 A. The answer is that I still vould consider the
1

8 |
cption important', yes. Access, very irportant. .

9 0 You are saying you would consider it i=portant

10 in order to preserve the competitive position of tho
t.

11 |,
small systems?

r

A Ye3.'

12
|

! G Yny is that?13,

( l

1-1 A Well, in the first place, a wholasclo power
.
|

.

15 |
rate can be changed. In the cocond placo, having that

I I
,

16 i option is going to make sure you are going to cdd at lenet |

sema rainforcing, having adequats options, it will give
17

them some assurance that if the wholesale penar in the
18

future, or if the *rogulation changes co that the asst =pticngg

might be false, they have an alternative.20
.

Thirdly, the rate may not change, but it
. 21

might be the case that the utility or a municipal can't got ac
22

much. power as it wants,1csa than it r.'.ight get undar ag

unit or nuclear entitlemont. That is a possibility.y

So, there are a lot of roascns why having the'

3

.

._%,..-- * 6'*" ** '
' - ~ * * ' ~ ' - - -
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hw8

3 options itself are worth, and would help the ecmpetitivo
.i

2 structure.~

3 If, for example, a wholosala rato tras
.

4 given to you, and there were restrictions on the contract as

5 to whom you could call that to on the wholasale fir:n power-

6 delivered to you, you oculdn't have thaso restrictions, if you,

7 simply bought your own energy through a unit ontiticmant

8, OE through an cwnerchip arrangamant.
,

9 So, there are lots of rencone uhy it would be

to very important to have thoce octione to help competitive

p'ractice s.;;

12

13
5

14

15
t

16

17 .

18

10

'

20

. 21

22 ~

'

23

24

L. 25

. _ . - - - . - - . . . -.- - -- -- --- -- ---

v
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l.
r.ut9 ; Q Let ne ask you this, Dr. Wein. If incremental cost

2 is above average cost and if incremental cent is increcaing,

I

3 can average cost ever be decreasing? C

{

('' 4 MR. MELtJIN BERG 3R: Objection as asked and {'

i

answered.5

!THE WITNESS: Tha diagram I showed will indicate-

6

that very clearly, no. As a matter of scor aribhnetic7 ,

it is obvious thatths incr2 mental cost, if it is going up,8

the average cost must be going up, too.
. fg

|DY MR. REYNOLDS:to

0 And economists a:: press this rule by noting that j
31

the incremantal cost curve alunys intersects the average
12

,

st curve at the minimum point of the average cost curve, is ]13,-
' k

'that correct?g

* *

15

O now, the graph that you sketched as Department of
is

Justica Exhibit 596 does not do that, does it? i

17 |
1

A Well, the argument is the sama. I can ch ago that i
18

and it will be the same.g
!

", Q I S80.g

Ethe incremental cost curve intersects tha

average cost curva at the average cost curve's mininum, isn't |
22

|
,

'' it true that the average cost curve can approach the
23

incremental cost curve asymptotically only if 1:he slope of

the incremontal curve becomcc flat or turns do mward?*

25

p

I

..- - - .. .-_ - --
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mm2] 1 A It can be increasing at a lower rate of increase.

s ]' 2 Tho incremental -- let me look at the diagrcm, piense.

3 MR. REYNOLDS: Hould you read the question bach?

I 4 (Whereupon, the reporter road from the record
.

5 as requested.)

f 6 BY MR. REYHOLDS:

7 Q Can't you answer that yes or no?
J

8 A Just a minute. I am going through the.

9 arithmetic.

10. O I am asking you a general principla of economics. :

11 MR. MELVIN BERGER: Please leu Dr. Kein answer.. ,

j2 the question. Ha apparently is doing cone calculation:3 to
'

t t

13 help formulata an answer.
;

[4 THE WITNESS: I first want to change my ansuar to

15 the previous question, not necessarily true that -- let
e

.

16 me put it this way:

37 It is possible for the averago cost curve to reach

!

18 a minimum point even though the incremental cost curve is :
.

19 going up. -

;

20 That is number one.

.
21 Now, what is the second question? '

.

!

22 BY MR. REYNOLDS: '

i

23 0 But that is only if the inerencntal cost

curve is below the avsarage cost curve?24 ,

A No. It could be at the same level of it.-

3 ,

!

,

. - - - - - . . _ . - ~ . - - _- - - - . - - , - . . . ~ . .w- , . . ,
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mm3 In other words, the incremental costs can be going

([ up. You can have a ninimum where you have the incrcmental

equal to the averagc, and the incremontal can be going up

I and the minimum need not change.
.

Now --

.' O Ths incremontal is crossing at the minimina point
,

of the average cost curva?

: A There are two minimums here which are the same.

]
What is the second question.

I
' CHAIRMAll RIGLER: As we answer this, let's have

b

.. one person speak at a ti:ce or we will have a very confused'
'

t

record on this.

What is the second thing?'

MR. REYNOLDS: Do you want the question back

again?

THE WITNESS: Yes.

BY MR. REYNOLDS :

O If the incremental cost curve intersects the averago

cost curve at that curve's mininum, isn't it true that the

.

average cost curve can approach the incremontal cost curve

| asymptotically only if the slope of the incremental curve

becomes flat or turns downward?

Flat being a slope of zero. .'

A Th'at isn't right. It doesn't hava to have a zero

slope at all. .All it has to have is that the rato of increase

|
'

;

_. .-- _ . . _ _ . _ __._._ ___ _ _
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mm4 1 is less.

km 2
_ Q Less than what?

3 A The rate of increase of the incremental cost de-

4 creasing.
'

.

5 0 Would then tho slope of the incremental cost curve

.' 6 turn doim?

7 A No, it wouldn't and it would not be flat.

8 I am trying to give you an enr.ple and you keep

9 arguing with me about arithmetic. It need not be flat and it

to need not turn downward.

11 O I hear what you are saying.

12 A Thank you.

13 Now, what is the question?
{

14 O All right.

15 If the rate of increase of the incrsiental cost

16 curve slows down, then wouldn't the rate of increase of the

17 avorage cost curve also sicw dcun?

TS A That is exactly what this diagram shows, and the

19 gap will be lessening between them. And so there is whera
.

20 you get your asymptotic approach.

," 21 Q Does your graph indicate that the increnental cost

22 curve is slowing or increasing in its rate?
,

23 A It seems to me that it is slowing in its rato.

24 All you have to do is draw thelines and you can see it.,.
'

25 If we took it at the T-zero out to Tihere the

_ _ . . _ . _ _ . _ _ . _ _ _ _ _ . . . _ _ _ . . - . .__ __.. ___ _._ . . _
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l

mm5 diagram ends, it is obvious that the clope is decreasing

{' or there wouldn't be that asymptotic business. But the

principles are perfectly clear.
,

f I will start with my numbers and sss if I can get

a numerical example.

- 0 Let me have your example.

A I am getting involved in too many decimal points

as I am doing this. So go ahend.

,

O Could you finish it over lunch and give it to us?

A I will try.
1

Q Isn't the savinga, if any, cxistent from purchasing

an ownership interest at incremental cost reprocented by the

difference between the cost of the unit at time T-scro and7
x

,

the average cost curve at any time subsequent to the tims
.

T-zero?
I

A You nean the average cost. Yes, go ahead.

Q The answer is yes?
f

A Not subsequent to the time T-=cro.

The savings come nesentially at T-one. This diagram

'

should have the vertical T-one. The lacs gces from T-zcro

. to T-one. The savings go from T-one there on out. That is

!
what it is intended to show.

'-
So if you will cross-hatch, put a line up there,

:

from T-one to hit the Ic curve, it is that area beycnd T-one
l

k I which measures the savings.

t

...nw~.~ - - . . ,en,-. -- , -a~ ~ -- .,e. .-n- - ,n.- -- e-.-. .~a-
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mm6
Q So the gain from purchasing an ownership interosto'

t
~ .

is not represented by tha area between the average cost c m a

and the incremental cost curve as you have.laballod it on thee

Department of Justice E::hibit 596, but rather by the area
.

;

between the average cost curve and the price line a:: tended
. .

* I
' from point P-two parallel to the abyss?

A T-one as I have just stated it, yes.
.

Q So --

i
! A The relative areas of those tuo segnants.
;

i

Q And during the time between T-;:ero and T-one, the*

i
i
I utility loses money?
I

A Yes, and that, I think, io labeled corractly in

( -

the diagram.

Q And from the time -- from the tima T-onc to'

. some new time, let's call it T-two, the utility would be

'

recouping its losses, is thatcorrect?

A Yes, it would.

The utility buying the ownership shares as compared

to what it would have done buying it at wholesale rates.
.

Q And only after that timo T-two will there be any
.

net savings to the utility?

-( A Between T-one and T-two we have to have acme period

of time. And the savings,between T-one and T-two, if

T-two is taken far away it may he exceeding the area of the

other segment. It is not only after T-tuo. It depends upon

uhere T-two is placed and the :cagnitudes involved betwcon than
.

4=.. . - - * *w w+w, -.n.e - +ww.4., er- ---w-=7- - =umo pe -- we.*--
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I 4 Until the point in time T-tao where yc: recoupsd ycurS10
|

bwl lessos you would net have a net scin?2
,

1

3 A. The area of the - net gain would be maaaur2d
-

4 between, uould be ths area beciteem T-one and T-t co.
.

5 % That would be the area where you roccupad j

.' 6 your :losces;ien't that correct?

7 A. 17 ell, you have to tell de -

'
8 0 ,I am sorry,

9 A. You have to tell =o uhcro.i.ha T cso is.

10 G There is c period of tima cubsoquer.c to time

11 ! T-one --
p
t

12 A Lat me e::plcin this diagram.
1

13[ I think I can get your enswer., L3t's

14 cuppose we put an arbitrary T-two thera to th0 right of
I

15 T-one. The question than is: is that are ec,usi er

is gractar uhen thee it hac diready made ~3cs: banolit.

17 % But if it is equal to it?

13 " ' ~~ ~ A. Then it.is recouped.nnd fran that p.cint,en it
.

19 will be making money.

.

That is what I uanted.20 G

21 A Okay,

22 g Right,
i-
( ., Now, in uhe e::aplo you ha'm i Llustrated cn23

33 mn SSA.,'ic:('t it true that the utility will hc purchacing
,

'

i .

new capacity at incromantal ecut only onc:7-

,q3

i
i

i !

- - - - . . . . . - . _ . - . - ,. . . .. -._. . . _



._ _ . _ _ _ . _ _ _ _ _ _

~- - ~---- = --~ xx = - = = " = ~--

7275

i .2
1 A WEll, in this particular case, yes. It may,

2' { however, be doing the same thing and than wa simply

3 extend the time period forward.

4 So it really makes no differance.

5 g Well, unless it purchasos all fo the C@acity

6 it is ever going to necd, it will he neccascry for it to pur-

7 chase mora capacity sematira in the future. Isn't that

8 correct?

9 A That in right. And as I stated in my testimony,

to even if it then got the rest of it wholesale; finn pouar c

11 so long as they had nado semo gain at the beginning, they

12 still would be better of than having to tche all of it at

(-
13 wholesale from T=::Gro one.

14 0 'The price period for each purchace of new

15 capacity will always be in excess of the than e.:icting

16 average system costr won't it?

17 A Yes, it will. But you don't got any difficulty

gg if In put in thrae of ths::e.

to We just get a icnger chart.

20 0 Let me shcw you what I will mark as 7.pplicants

21 Exhibit 105, Dr. Weing and ack you uhother that.in a cora

22 accurate depiction of whatit is that you wern zdflecting

k
23 in your exhibit, in Department E::hibit 596?

24 A No. It is not the nore accurate. I dcn't
'

i
'

understand it. Particularly, the e.rrot labeled gain25

>

.

li
. . . - . . - - . - __ -
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| 43 )
i j

'

That shows it is all at the averaga cost..

O Tha arrow there shows gain as the c.rea pact

3'

T-two.

4 I
L Well, but the aren past --

5-

0 Between T-cne.

6 L The area past T-t ro should - okay. That wholo

7 area there, all right, go ahsad. That is all right.

8 0 Ckay.

9 A It is now equivalent to what we have simply.

10 done to my chart. It is a little neatar, I might say.

II But ti le equiva6xnt to the chart I gave you, ar.d it is

12 not more accurata. All you have to add is add this little

13{ point there.

14 8O So you don t have any other quarrals with it?

15 A Not that I sea.

16 MR. REYNOLDS: I would like to mova Applicants

17 f Exhibit 105 into evidence.

I8 THE WITNESS: I am assuming that the aruas

19 between T-One and T-two are equal to the area between
.

- |
20 i T-zero and T-one.

t

21 MR. REYNOLDS: Right. It was meant to be.

!22 CHAIRMAN RIGLER: Hearing no obajction, we will

23 receive Applicants 105 into evidenoa.

24

.

. |
4 1

. . . . . - _ . . _ _ _ _ . _ . _ . . _ , . . . _ . . . _ _ . . . _ .- , _ _ _ . . . . . . _ . _ . _ . . -_
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|

| bw4 (The doca.ent rafarred ':.c cab
I

I

! narhed Applicents 2::hibic ".05
; 23

i for identification. and ett.2
*

3
'recaivad in evidance.)i

4'

!
i. BY MR. RE~R:CLDS :

5
l

*

C. Dr. Usin, can you tell us whether tLa een of I
~ 6 j

adding generating capacity at the precent time is higher~

7

i than the average cost of aristing capacity?
8

A Measured over how long a timo period?
;

! 9

4 Well, at the present tim 2 in the C.TO3 area,
,

10

A -But again mencured over hce? long a time perioC7 g

11 |

Ecck cost in a scricd of inflation is
12 .

always higher than a particular tin.c in which ycu entar
- 13 i ,

it into cost. But the total, the total - the ' ranl gr.astica
14

is:I would kilowatt hours over tho exr.cnded life he higher
15

or 3.ower? Is that the question that has econcaic cignificancz.,
16

-

iY555m8 t o . m e . t_. '

~

37
-

G Have you locked inua that qncation?. _
.

18
,

A I assune, I acsun3, Mr. R2ynolds, thnt the
. 19

$ CAPCO entitiec concidoring that they have very high priced
. 20

economic talent and have high priced engineering talent,
;

21
.

obviously, have high priced legal talent and other talenha
22

relevant in this question having decidad to go into an'

y~
m.3

'nuclour expansion, have decidad that it is botuc:: 1:ct to put
24-

l 2a.anything else other than 1:udleas phir.2, ratheri

,

25i

than fossil plants,

, ..
,
'

,

$

_ _ ~ _ _ . . . _ ___ __ _- . . _ _ _ . . . _ _ _ _ . _ _ . _ __
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J

1

And involved in that is the assumption that
^ 2 if we kept our present plant and cinpl-1 dupliented it just

3
as it was for the future that is higher coct.

4
That is what your average bcck cost today is,

. 5
your present plant.

6
If they just reproduce that present plant as

.7 of today and it would be cheaper, then they are absolutely
8

doing a very stupid thing.

9 I have cuswered that question end I ccm around
to and asked it of ma twice.
II B Isn't it true that as long as the cost of added

12 capacity romains above the avaerage, average cccus will
13 always be cheaper than incremental costs.
14 A. I have answered that questien.

ES10 15

16

17 i
|

18

19
i
i

*

20

21

22

23

24

(

25

!

/

.. , _ . ~_ . . _ , . . . . _ _ -a ..
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0 Well then, give ma a yac or no answar.
#11 mm1 i

1

^

MR. MEININ BERG 3R I will objcct to thau as

asked and answered.

( CHAIRMAN RIGLER: Sustained.
,

.

But once again, Dr. Wein, I caution you that you

- may not raise objections to cuestions. It must como through
,

counsel.,

THE WITNESS: All right.
3

BY MR. REYNOLDS:'

,

'
0 Assuming that power can he purchased at a time

of rising incremental costs, would that ba cheapar than

[the--assumingpowercouldbepurchasedatatir.eofricing
incremental costs, would such purchases be cheapar than

ownership of incremental capacity?

MR. MULVIN BERGER: I will object to that as having
,

been asked and answered.

It seems like it is t:he same question.

MR. REYNOLDS: Mr. Chairman, this in arcsc-
..

' examination.
i

-
,

'

| CHAIRMAN RIGLER: Overruled.
.

THE WITNESS: Please read the quection. I nacn't.
,

paying attention.

'

(Whereupon, the raporter read frc~ the record.

as requested.)
>

.

THE iTITNESS: It depends on how long the time is.

. . - . - - -. _ - - -. . - ... - . . . . _ . . --

Er
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\
!

mm2 I have already introduced a diagram to show that

that is not necessarily tha case.~"

MR. REYNOLDS: I don't have anything further.

[ CHAIRMAN RIGLER: All right.

Mr. Lessy, you have nothing further, I assuma?

- MR. REYNOLDS: I will object to any qnnstions by

Mr. Lessy. He has done no cross-e:camination of this witness.

There has been no redirect by the Department of Juctica and

.

to allow Mr. Lessy to do any examination is inappropriate.
'

!

He had his opportunity to cross and he waived it.,

CHAIPl4AN RIGLER: Mr. Hjelmfelt, do you hava any'

questions?

, , MR. HJELMPELT: Yes, I do.

(
CHAIRMAN RIGLER: All right.

We are going to take an hour for lunch. I want

you two to confer with Mr. Berger to narrow down the scopo

of any redirect or recross considerably.

'
MR. LESSY: There are some new areas though

from the time the initial testimony was filed, and that would

be our primary concern. There are a few other areas ue want
,

to go into..

CHAIRMAN RIGLER: All right.

You confer with Mr. Berger and see if you can't

arrange him to cover thcae in the areas ha goes over.

I MR. LESSY: Which ones?

|

. . . . . _ . . _ _ . . . . , _ . - . _ _ . . _ _ _ . .
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mm3

J CHAIRMAN RIGLER: Your areas of concern.
.

I
2, MR. LESSY: All right,^

i

3 MR. M3LVIN BERGER: I believe ws hava an additional

~

(. 4 burden, aside from the fact that we do want to confor with

5 Dr. Wein, and that is he was asked to calculate come figuras

. s by Mr. ICynolds in an earlier question.

7 THE WITNESS: I don't really need to.

3 I would like to, upon study of this thing, to

g note one difference between their curve and my curve in that

theyareassumingthatberer.antalcostsnrerisingetan10

;; increasing rate.

MR. REYdOLDS: Wait a minuta nov. We don't have a12

question.-

13

CHAIRMPR RIGLER: Nontheless, he can clarify hisg,;

answer to a previous question.
15

THE WI M SS: They are assming that the inc m ntal
16

e sts are rising at an increasing rate and therefer the
17

18
gap twen dose two would. widen.

I am assuming that the incremental costs are;g

- rising au a decreasing rate.g

That is the difference between the two charts.
- 21

MR. LESSY: Am I to be permitted a limited anount,.

42, . .
t

f questi ns, say ten or fifteen minutes? Or will I be'-

23

required to funnel all the questions in 'through him?,,a
!

Since we had a separate economist in our testinony,'

2o

- 11

. . . - . . . - . - _ . . -. .. . - . . . - - . . .
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Ern4 I I would like to just take about tcn mint.tes to question the

~

2 witness.

3 MR. REYNOLDS: I object to it.

4 CHAIRMAN RIGLER: I am not going to cut you off'

.

5 from that at this time. However, I am not sure that I find

6 it , necessary either.

7 It seems to me that if Mr. Berger covers
.

3 that in his redirect, the mere fact that the Staff had a

9 separato economist wouldn't justify covering the same area

10 twice.

l'

11 So, if Mr. Berger is going tc cover the areca of

12 concern to you, that should suffice.

13 MR. LESSY: Should Mr. Berger go ahead of the Staff{
14 then?

15 CHAIRMAN RIGLER: 'fe s .

16 MR. REYNOLDS: I have another qdastion in light of

17 the commentary of Dr. Wein.

18 CHAIPMd7 RIGLER: All right.

19 MRE. REYNOLDS: And that is, are you aware r

20 Dr. Wein,that the incremental cost curve on Applicants'

21 Exhibit 105 was copied directly from the increantal cost.

1.2 curve that is shown on the Department of Justico Exhibit 595
(

23 from time T-zero up?

g4 THE WITNESS: I don't know what you mean by copying

(
'~

P.5
directly from.

.

- --es--s,,m -m .w+.-s, .,w-e.-a-.m. , - - + - - . - ~~m.~.. -& . . . . su -
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MR. REniOLDS: One was placed en top of the other.<mm5 g

-_

THE WITNESS: That dcoan't mean anything.2

The curve I have is not showing nn increaning3 ,

n
rate. This one has --( 4

M2. REYNOLDS: I would then, in light oE that,5

like to have the numbers that you wre putting togethor for r.o.' 6
|

and get those for me at the lunch break.7

MR. MELVIN BERGER: Mr. Chairman, I don't know
8

how long that is going to take Dr. Uein to deriva. and Ig

think it would be unfair to limit us to .the hour and
10

have this calculation which may well take that long.
11

CHAIRMAN RIGLER: I don't understand that the
12

E *9* ** ** * ** * * "E * ' '( 13

MR. REETOLDS: The principle has bean challenged
14

"" * ** "" " *" ** *
15

* ** * Y* *E *E * # #''

16

I would like to see the fdgures in view of that.

CHAIR!GN RIGLER: The figurec are different

* ** * *

19

" * ** " " * ' * " "' **
- 20

- cost gap is rising in comparison to the average cost.

Whereas in 596, it is narrowing at the time period b3 yond

i

T-one or T-two.
23

MR. REYUOLDS: But the principle relates to the

rate of slope of the incremental cost curva.

.

|

_ _ _ . . . _ - . _ . _ _ . _ . . _ _ _ . . _ _ _ . _ - _ _ _ . _ . . _ _ _ _ . ___ ._-__.
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nn6 1 THE WITNESS: And I am perfectly willing to state
-

2 that when -- that the rate of increase in the increnental

3 cost cur /e, when it is declining as I intend to show in

b 4 this, and as I think realistic --

- 5 MR. REYNOLDS: If Dr. Wein is suggesting --

,
6 THE WITNESS: Just a minute. I haven't finished.

7 Then you would got a narrowing of the gap.

8 On the other hand, when the rata of increase of

9 the incremental cost curve, that is to say the rato of

10 increase of that is continuing to go up so that you have a

it curve linear thing, the gap betwaan it and the average cost

'

12 will increase.

,| 13 Now that is what they are showing, and I don't think

'

14 numbers are necessary for that.

15 MR. REYNOLDS: What I am saying is that thgt is

inaccurate and I would like to see the numbers that he10

17 thinks support that, support the proposition that if the

33 increcer.tal cost curve is rising at a slower rate or at a

19 decreasing rate that it will, therefore, that in that situation

20 the incremental cost curve and the average cost curve will
.

21 approach each other asymptotically.*

22 I am challenging that principle. If he is saying

that that is the situation and if he -sayc he can chow me23

figures to prove that, I would like to see them.24

N N RIGLER: Doesn't that depend on uhat is25

,

$

. - ~ .- -- -... , + .. ~ -- .-.m.~ , . _ . ~ - - _.. _ . - .
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isn7 happening to the avort.ge ecst curve?g

_

MR. REnIOLDS: But what is happening to the average2

cost curve depends on what is happening to the incremental
3

r
( _ 4 cost curve.

And if the incremental cost curve is increasing
5

at'a slower ra'ta, so will the average cost curve be
6

increasing at a slower rate conmensurately,
7

m. SETH: So long as you haveany herease
8

whatever in the incremontal cost curve, they could
g

-

never approach each other?g

MR. REYNOLDS: That is correct. And in fact,they

are going to go the other way. They are going to diverge.

THE WITNESS: That is not true.

MR. REYNOLDS: Unless it is constant','and than"

they will stay parallel. That is true, unless it is constant,

at which point they vill romain parallel.'

CHAIRMAN RIGLER: All right.

I am going to give you one hour for lunch.

At the end of that bour, if you need additional ti:t.e, let us

know and let the other parties know.

MR. MELVIN BERCER: Okay.-

21

(Whereupon, at 12:15 p.m., the hoaring in the
,

above entitled matter was recessed, to resume at 1:15 p.m.

this same day.)

t

25

. ... - . . _ _ _ _ . _ . . . . . , . _ . . _ . . . - _ _ . - - _ _ _ __
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L
i S12
; bwl 1 AFTERNOON SESSIOU

~'
2 (1:15 p.m ),

!

!
3 Whereupon,,

t .-

! (- 4 DR. HAROLD HEIN I

L

[ 5 resucted the stand and, having bcen provicusly duly aforn,
f

- 6
.

was examined and testified further as follows:

! 7 REDIRECT EXAMINATION
.

O BY MR. MELVIN SERGER:
!

9 0 Dr. Wein, I would like to refer you to the,

t

: 10 chart that Applicantc had presented to you this Icorning.

11 I believe it was Applicants Exhibit 105.

12 And I ask you if you would accept that

(' 13 chart as being correct?

14 g yes,

N
-15 g Would that change any of your tactimony?

16 1 No, not with respect to the advantages of buying

|
i7 a share of a nuclear plant at tha municipal's cost.

18 g I would like to ask you to look at page 6622,

!
10 of the transcript, particularly the questien and an ver

,

20 which begins at line 13 of that page.

21 A Line waht?-

22 g Line 13.

23 A. Yes.;

| 24 0 In that answar I believe you refer to certain
.(
t -

25 surrounding circumstances that you woi,Gd hava to 1cok'

,

'
. ,

-.--~,.,..nn.-,....n. - . ~- - . . _ . - - ~_-
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|*

. i

| t at to determine if destructive cer.patition oxiated.
: bw2
: - 2 What circunstancas did you hava in mind?

3 A Well, I had in mind whether other options,

| (' 4 such as involved in coordinated power transactions with
is

i 5 '%rantad to the small municipal . system or whethar :they vera
'

f 6 not granted to the small municipal syntam. If.al1 the

i 7 ther optiens are granted to the small mtuicipal systa=, other

i

! 8 than this one, then it would go to the waight and
'

.

! i:nportance of this particular one au compared to all theg

10 other advantages.
.

,

MR. REYNOLDS: I am sorry. Mr.'Berger, I11

12 am looking at page 6662?

. . .

MR MELVIN BERGER: 6622.13

14- M. RMOWs I am sorry.

BY M. E m 3ERC Rs15

G Does that complete your answer?16'

I
!,

| 37
A Yes.

G At page 6627 of the transcript and .
_18

particularly lines 7 through 13, you testified to having; 39
e

disassions with counsel relating to lav. Did you interpret20

the question which appears at lines 11 and 12 of that
21-,

I

y transcript page to mean state law as oppesad to federal

|!
\ law?

23

A No. I maant both stato la' and federal law.g

| g You meant that you had discussions with counselg

:

I

. . - . - _ - . . .. . . - - . - - _ .

-'v-
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i

f bw3 1 about both state and federal law?

2 A Both state and foderal.

3 g I would like to refer you now to page G641

!( 4 and the sentenco which b-agins on line 15 of tho transcript.

[ !
5 '. A 56417-j

i ;

} S' G 6641, the sentenca which bagins at line 15
q
i

; 7 which reads: "Since there are only two classes, I
t
! 8 obviously spent more than 50 porcent on elactricity

9 end less on gas."
!

| 10 A It should be the other way around.

i

i 11 7 spent more than 50 percant on gas and lecc than

i 12 50 percent on electricity.
,

13 G Dr. Wein, with respect to the preparation of-,

i

14 your direct testimony for this proceeding, did you indicate

13 at one point to the Department that yo's would be unwilling'

to testify as a witness in this proceedi$g, unlous the16

| 17 filing date for your direct tastimony ontended beyond

18 the end of September of 1975?'

.

to A Yes. I indicated - indicated is c littic

20| weak. I said I would not testify before September 15,
*

!

| - 21 if it were not postponed beycnd September 15.'

i :

! 22 4 Dr. Wein, during your crosa-oxcmination,'

23 Mr. Reynolds referred to Applicanta Exhibit 44. And I bellen

24 you stated that you are familiar with it. Hava you

reached any conclusions as to the decirability of the j25
|

i

.' |
,

,

,.nn-mw.c,,~~m-.m na-, - -n--.-e.-. u m m e- w.- . . " . . . - --
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conditions contained in Applicants 447bwd 3,

i
!

g A. Well, I really hava nothing to add on that,! --

i(
that has not aircady bcon said by cither Mr. Kampccier3 ,

4 Mr. IIughes or Mr. Yo2er.,' (*
I don't think it is desirable compared to the

[ 5

other alternatives,g
.

0 Are you adopting tho testimony of the7

Witnesses you have just na=cd?g

A Yes, with respect to 44, with rappect to their
O

disadvantage as compared to, for exanplo, ownerchip.g

Compared to ownership in the way in which, the fullg

ccordination, operating coordination t which they have
12

8" # *
13

C I believe you stated in your prior testineny
g4

that, although you were aware of a draf t participation
la.

agreement beween m and W, at ce tbc you papand
16

your direct testimony, you did not take that into account

in preparing your direct testinony.g

I would like to ask you why not?
gg ,

#."#"" ^ # " "- * '
20

of Justica had sent to ma. And ac I road it, it cecmod
,

.

to me to be nothing official. It vas an attempt by

k CEI to try out sorse alternativca. They thensolves recogniced

that there vould be at least a devil's I. :
, , ,

u. |

( advocating that position t' at there uculd be a cerious

1

. _ . _ _ _ _ _ _ . _ . _ _ . _. _ . , _ _ . - . _ , _ . _ _ _ _ _ . . . . - - -
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!-
t
' /S t
I objection, probably counterarguments made. But in any

|- 2| i
t case, it had no official standing and I dacidad not to !.

I i
3 1

! use it,

b G Dr. Wein, ' there has bcen c::tcnsivo
e .

I 5 |
t examination the the area of price aqueena. |
I

6|
.I Does the fact that the FPC sec a rate of
i 7
3 return for a company and has power to review and change the

8| wholesale rates of that company and the fact that tha

9
state regulatory cc= mission has a ciatlar pctar with regard

to retail rates, do those two facts e2 N nate the possibilityi

t

'
of a prics squeese?>

;
|

| ~')'

1 No.
'

13'

.- G Why not?,

! (
'# A Well, a stato agency is regulating ratos of

,

1 ~5 return en retail sales where a particular utility

|16 oper nes within that state. It may or may not have a
;

,

17 similar standard of what a fair rate of return io.

IO It may or may not have similar cost standards. ;

1I9 It may or may not have a similar allocations' standards. |

20 In any case, it sim. ply serves to state a rate

21 of return on the retail part of the buniness. .%d it may apprcpre'
,

:
22 rate designs filed with it.;

,

23 It may approve epocific rancs or it may not,,

i

24 depending upon whether the nattar comes to it or whater it en

25 its own notion decidos to lock into the matter, ite Fedaral

|
|
|

1 *

.-- - - - - . - . . . -- - - . - -- ._ ..- -
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!
~

bwS i Pcwer Commission reviews wholesale rates. And thcy, of

I

! 2| course, may have different standards the.n the state avuncy,~

i

| 3| as well as different cost fornu?i; as well. as differant
i i

| f' 4{ codes of accounts.

.

! 5 In any event, the Federal Pcuer Comission has
! i

.
6j argued before the Fcderal Courts and has ncs an appchl-

i

7 underway that it has not had, does not have the necessity
,

! 8 in determining whether thclosale ratos ars just and rcescnabic,

;

9 and determined that in connection with that wholescle rcto'

!'

tc and the subsequent ensuing retail ecupetition, whether or,

1;f not that wholesale rate which it estr.blished on its evn
,

i

1

12 : criteria would necessarily lead to any anticompetitive

i

13j effects.
,
< .

t. ,
It is argued that it is not within its

,

i-

15 jurisdiction to so determine. .3

13| And, as you knew, in the Conway case the
,

i-

17|. Federal Power ccmmission has made that argument and
. .

it is new on appeal.18
!

The Court of Appeals for the District said
f. la
'

that is what they ought to consider. They shocid censider,2C,.

21 | they have a statutcry duty to considor that.-

!And they are appealing it,22 ' .-
.~, .,

Now, even if it shculd ccms nbout thate, if this
234

case goes to the Supreme Court of the United States, as I24

understand that it will, and the Supreme Court were to cay:'

25'

i
> ;

i

- - . . ._ .- - -
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i-

hw7 ; "Yes, you do havo this statutory duty .to examine inte
; -

|
-'

2 the anticompetitive effects, now, that is going to dsponc
.

j

3 and, cf course, the FPC will do that, then that coas |'
'

'

Ii {' 4 to the quastion as to how thorcugh their traminatien is,
,-

! 5 how effective their examination is or whother they at:tually!

j . . . .

! 6 go to the details of rato designs, they actually go to g

i j

| the individual costs of particular classee of reta pairo 8

7
I i

or in the casa of a municipal, as against an inductrialj 3

i

gi or, as agcinst somothing else, it depends on that sort

|
! of investigation.. v,.,

i
,
.

t

; g Now, I don't know how this esse vill turn,.

i !

and I don't know whether or not the investigatien uculd be'

: 12
'

,

i ! ofsuch detail and be of such a scarching inquiry as to
r.O

( -

3

. opprorimate, say, tha standards which bou.1.d be requirad; gI ,

t

to_ l in the Sherman Act cace.|
i-

,

,

I
, y ng a as n and as

16
I

| of the past, they could not prevent price cquecces,g
'

Whether they can in the futur3 in cnyhedy2 s gg
i

guess,. sapposing that it is ruled that they must do co.; g

.

20 -
,

|
r
f

*
- 21

.

22,

<.
, N
I

Ii

:
! 24
1

k.
j- 25
!

!
,

!

i

. .. . . _ _ _ . ~_._-. . - _ . - . . - . . _ . . ,

-
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mm1

1 Q During your cross-examinction'there wara numarous
,

2 questions dealing with whclosale and wholace.le functions.

3 Dr. Wein, ic thers a wholesale function in the

4 electric utility industry?
.

.

A Yes.5
'

- 6 Q Is this wholesale function prasant even in sales

7 to large industrial customerc?

8 A You mean do tha icrga industrials do.it for

9 themselves?
,

"O Q Does somecne performthe wholesalo function?

A Yes, someone parforms it.11

:2 And a large industrial acy in fact do it itsalf.

Q There was also some testimony with regard to13
t

14 cut-throat conpetition and celling ct .narginal costs.

I w uld like to direct your attention to trans:cript15

33 page 6673 and particularly to lines 9 through 12 --

A Yes.
7.

Q -- where you referred to a lecg2 bcdy of opinion..;g

What body of opinion ' did you have in atind <thangg

y u made that statement?-

20

.' A Well, this became a subject in recant years,.
s.1
,,

starting perhaps in 1965, though this issue had been around
22

, back in the '30s and '40s in econonic literature. But onc
23

generation of economists could guess what th: pcst,24

.ganerc9. ion has done.3

._ _ -_ _ .. , _ _ _ _ . . . ._
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mm2 i But, in 1965, two economista,'Harvey .Avorch and
,

2 Leland Johnson, published an article in che Ancriezn Econo'nic

3 Review -- 1962, I should say, rather than '65. December of
g
' 4 '62. And what they ware asking, the question they uere

.

.

asking is something about a monopoly which is sub-)ect to regu-5
.

lation and they set forth two propositions, and I will road6-

7 the two and then cut my conments short.-

8 Now the first one is that the firm -- in thic case

9 the regulated sonopolistic firm in a public utility industrl --

to the firm will substitute capital for other factors of produc-

it
tion and operate at an output whera cost is not ninimised.

12 That is the first proposition. saying then that

( 13- you will get higher costs than you would othentise hve gotten.
.

14 And the second proposition is: The firm has an

incentive to expand into other regulated markets even if it
15 s

operatas at a long-run loss in those markets. Thoroforo, it
16

may drive out other firms or discourage their entry into-these
17

other markets even though the competing firms may bo lover
18

cost to producers.jg

MR. REYNOLDS: Could you tell us what you are'

20

,' rr.sading from?
21

THE WITNESS I- am reading fromthe article by
22

' Harvey ?.verch and Johnson entitled, " Behavior of tha Firmg

Under Regulatory constraint," published in the Prerican
3

t

Economic Review, Dscenbor, 1962, pages 1052 to 1069.g

1
*

,

, --- -~~...n....-- --- .-
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t

tra3 1 Now, in my testimony in Docket 1625 -- and I
1

; j,

2 [ mada note of this proposition through the particular variant

3 of it and thero has bean a whole lot of articles by leading

b 4 economists sinca than, up until the recent issue that I
'

i
- 5 | have of the Bell Journal, which is the leading journal in

-

6 this area of public utility economics in which you have a

7 whole series of thsse articles. And r.11 of them have in ono

3 way or another confirmed this thesis, including two

9 part.icular appirical studies as wall as thaeretical studies,

10 such as paying a monopolist to charge prices at peth even

11 lower than average cost pricas. Variatione of that sort,

12 This is essentially what I had raforence to.

E. REYNOLDS: Wait just a minute.
13

BY MR. MELVIN EHRGBR:34

Q I believe Mr. Raynolds ackad you during your crosc-
15

examination about differentials, differential advantages
16

which municipals might havo.g

Are there any difforential advantagea t;hich investor-g

owned utilities would have that municipal systeau do not have?g
*

A Yes. They have advantages.g

MR. REYHOLDS: I really cannot hear the Witness..

.l'.

THE WITNESS: THoy have advantages.
7

BY MR. HELVIN BERGER:g

O What are some 0:! these advantagas?
a,l
,

A They can taka advantaga of tho deferred inocme taxes;,
O

| |

.! 1

_ _- . . . _ . _ . _ _ ___ ____ _. -_
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1 accelerated deprociation. Those are two very important ones.g
'

2 They also, of course, taka advantage of their

3 ability to coordinate with each othar, wnich ic extremaly

b 4 important.
'

5 Q Dr. Wein, in exercising their utility functions,

'

s are the investor-owned utilitios givan any advantagou by the

7 state?

8 A They are given the advantage of the right of eminant

g domain, for exanple.

to Q In some of your prior testimony you m ntioned that

gg one thing an economist icoks at when assossing a rarhet is

72 whether or not there are significant barriers to entry of

( 13 new firms into that market?

;4 Dr. Wain, in your opinion, are thare significant

barriers to entry in the electric utility business?15

A Yes.16

Q Are thare -- in your opinion, ara there significant
37

barriers to entry in the alcctric utility businnas in Ohio
18 ,

and Pennsylvania?*

gg
.

A Yes.3

Q Setting aside barrierra that may be created because
, g

of conduct of other elactric utility companios, what barriersg

to entry would exist for, let's say, a municipality ahichg

wishes to generate its own potar' -
3

A Well -g

t

.~ _ _ . _ _ . . - . - . . . _ _ . . - _ _ . _ _ _ . , . . _ _ _ . . . _ _ . ..---- .
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ntn5 1 0 - and has no interconnections with anyone else?
;

"
2 A Well --

3 MR. RE'.7TOLDS : Can I have that question back again?

(. 4 (Whereupon, the repertor read from the record
.

S as requestad.)

6 MR. R3YNOLDS: Okay.

7 THE WITIESS: Well, if it had no interconnectionc

8 with others, it would have very excessive cocts even if it,

9 could put in 1000, a 1000 megawatt plant. It would have to
'

10 keep high reserves, depending on the sizo of the units in the

33
plant.

If it had no interconnections, that would be a12

most e::treme barrier.r 03

BY MR. IGLVIN BERGER:14

Q Would the same thing be true if it had no ccordinated
la_

peration although it did have interconnections?
is

A Yes,
,7i

a n acrdh.ated o p Mons W co n of
13

* 9"""## ^ * " * I" * #*
| 19

Q Dr. Wein, would these barriors be levered ifg
|
'

- coordinated operation were available?g

A In that respect they would be loucred, yes.

O In that situation would a refusal to engage in

coordinated operation be an exercise of monopoly power?
c4,

A I would so judao.~

25

'

,

4

. . _ _ . _ _ _
_

- . . _ _ _ _ . . -_.
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1 O I would liks to refer you to page 6'724 of tho

2- transcript, and in particular --

3, A I don't have 67--

f' 4 (Docur.ent handed tothe witness.)
.

5 BY MR. MELVIN BERGER:
.

- 6 Q I would like to withdraw my last reference and go

7 back to the last question I asked you on barriors to entry and

8 ask you if the sano answers would be tres if instaad of -

9 a municipality which was going to enter the generation business

to we had a municipality which was isolated and stich was already

si generating its own power, but which wished to expand its

12 capacity so that it could become a wholesale celler of poimr.

A To others?13(

14 Q To o'

A Now, what in the question?15

Are there barriera tothat?16

What barriers do they face?
17

0 I*8*
18

Would the barriers they face, putting aside the
19

conduct of other electric utilities, would they be the came
- 20

as were faced by the municipal ir the prior questions, t?hich
21

was, first, going into the business of generating its out22

Power?23

MR. REYNOLDS: I am not sure what portion of the
, g
!

! testimony you are referring to where you ars talking nowg

j

. , - . . .. . - . _ -. -



_ _ _ . _ . _ . _. _. - 1- -- - - - - ''

~ ~ ~)

7299
::p7 about barriers of entry?

Are you talking about entry into tha came marketa
,

or different markets?
3

MR. MELVIN DERGER: Let me withdraw the qucation and

start this way.

BY MR. MZLVIN BERGER:6

Q Dr. Wein, putting asido barriers to entry that7

may be attributed to th a conduct of other electric utility

companics, if we had a small isolated syatem which weh-
9

generating its own power, but wished to become larger,to
'

10

increase its capacity so that it could becon a wholocaler
11

of power, what would the barriers, what are the barriers of
12

entry'into that wholesals market?
13

( A Wil, there are all the barriers of the first |14

Problem, the hypothetical that you gave me.
|15

And in addition, thers are now the problems of hov
16

it could reach a potential wholesale custor.or if it did not
17

have transmission capabilities to get there.
18

It would be another barrier.
19 i

'

cud fl3 l
- 20

1

21 |
'

l.

22

7
23

24

( 25
.

, _ _ , . , , , _ _ . - . - = ~ - * ~ * * * '- #''***'""" '
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S14 1 BY MR. M3L'i/III DERGER: ,

'

bwl
'

(7 2 0 Would your answor bo the ease if you heu
,

3 instad of an isolated cystem, c syctam which had

b 4 interconnections, but which did not hava cocrdinnted

5i opeation wheeling, reserva sharing, othar elements
1

-

6 nececsary to make efficient fim power, yac, of course, the

7' answer would be yes. Those would be having significant

8 barriers. Lack of those thing uculd be very significant

9 barriers.

10 g Dr. Wein, would theca barricrc ba lowered by

11 coordinated operation, coordinated operation, if it

12 were available?

13 A Yes, co,th generation and transmission

14 barriers wculd certainly be,1cwered.

15 g Would a refusal to engaga in coordinated

16 operation in this situatica be an exorcisa of monopoly pcuor7

g7 A You meen by r ccapany uhich hcd tham, had the

ga ability to coordinata, had a transmission, could wheel end

10 if the municipal were willing to pay, for example, a fair

-

20 charge for wheeling, things of that nature, is that arbrecad

'

21 in your question?

22 Yes.-

(

23 A Yes. Then, if that were true, then cuch a

73 refusal vould be an exercice of monopoly power 7

25 g Now, if I may refer you to page ,

l
i

. .-
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1 6724 of the transcript and in particul.nr the an2 cr to na.: ,

,

e

2] question uhich embraces line 15, wh::c you una W.2 te:r.)i '

l.
('

' ~~

.-
'

f 3 A Wait n minute. I just noticrica :cga 372-1
! !
! '._ ,

t

| 4 that there are como typographical errors. iava i.nc N n !
i t

i- :

5 cerracted? i
I

j G Q, I believe -
.

t

7 A. Things called capitr.1 "U statu,' r.oun ci.d. "
l

j 0 Uhen you have tha torn "F,'" we maan cud.
t

| 9 Q. Yes, thank you.
!
.

| 10 At line16 you use the terr. "cavalop2' in y~'-
t

-

,

i.

{ 11 ancwor. What do you mean by that? !

1 !

! 12 A. Well, I was r2 ferring to a kind of #.r_'.dr.r:,

|
13 ' a standard, a standard ceanomic tcrm.

i (
,

.

!. It is a mathematical, but it is unad in cccac; tic r. ,14
,

I f

15 Itis the point of, it ic along-run avernga !
1

1

16 cost curve which is the point of tengancian cf a -Qcle |
t

17 serias of coct curves or firms at diffarcat scalo /.:uro
I

!

18 the assumption is that all thaco firr.s arc cpzia:.11f ;

1
i
'

10 crganized..

20 - So, if you take this long-run conP. cuchu "n<.E dr:.u- .

1

- 21 ib to the minimum pointo tangent to thut you traca Ot.t .hr.b is:-

I
t

22 called an envelope loop. |
r / )

23 I have drawn a diagrsm, if thic would 1:s el 2ny

24 help.

ci You could havs it, if it :culd be hclpful.--

'

|
41 {:. .

.

t.

.-m ~ .. u..-. - . .m . ~ .
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bw3 1' But that is cacantially whc.t tho |
P

1 ,'
onvelope is. ;- gj

i,i Perhaps it might be usaful for 1on to 'nrn !
3

s
a

i 4 this diagram.
i

: I

. 5 Q Dr. Hein, Mr. Thyncl60 ~
; I

[ MR. R3YMCLDS: Bro vs going to cc: thia |g
|-i 'diagra a?

,i 7
,

'

i
! (Counsel furnished with ticercr.)g
i
i

MR. REYNOLCS: 2c: I under. tcod I;r. ;.%in:c
{ g
1

tantimony, it was that ha has depicted d.t scha:aaticc.11y.
to

Jaa you going to make it a part of tha record?
,o

| jj

MR. CHICGO: No will nova it into evid.caca. I.
f

| i s.
;

| MR. REYNOLDS: I (.cn' thinh;t?.;t you need ;o (.c
13,

1

! \' that, just mark it for identification.
'

34
i 6

'
BY MR. MSLVIN DERGER:| 15 :.

/+

g Dr. Wein, Mr. Boynolds prasented y:u .rith a'

gg
,

hypothetical the other dcy in which two firus, etzc;.7

dominant firms controlled approximat21y 60 parcri'c cf ;hs
! 18
,

Output.gg
,

He than asked you if it would be ecencr.ically
,i 20

I
unfeasible for several of the smaller fir.?.s in i-he inCustry

21-

'.

| to merge, in order to competo more officienti1 with On t:fo
2,,

,

Ik dominant firms.
23i

I would like to ask you if from an entitruct
g

|
economist viewpoint, thera would bo other citaractivas

3

to merger, which could be used to allow tha emulls'

I*

|
|

*

- . . . - --.- . .,n . ~ ~ . . -.
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.

I

1
; 1 companias to more effcctively conpete uith the tr.c i
! bw4

!
I

-

2 dominant fixas? !
i ,

i (
!'

| 3 .t Well, if this vero the alcotrical enorm ,I
,

4 ,.

4 yes.
|

.

1

1

[ 5 cc o'rdination, for onample:, joint charing ci
{

G the transmission facility and generati0n facilities .Jau.1~

i
t
! 7 be such alternatives to r.erger.
I
f
! 8 In sece other industriac, it might not ba.
t
i

9 A small firm, if it got ctraership, cay, cf a pcrticuler
! 10 ' shit or piecs of it or engs ycd with sc=a others in that.

;
e

d.f it got al ments of - or if it got cparating coordin%ic 1 i
11 ,

||
|

i 12 it m'ay not have o ccapote, may not hcvc tc, =erga -- |'
., . ;

| <a. .

3
: 13 not competo, may not have to merga trith each other to o cht:i:1.
i (.^

Municipals in the clectric in?.ustry cpw:c t! ta i
!

}
| 13 without merger in order to gain thase adventages and
i
,

f

16 still retian separate corproate idanties. !
'

'

i
17 And that would be possibio for tha c' 1% " '"- r..

.

i ,
g

,i '8 if the dominant firms would o grant ' > *
.

.
'

Ii
10 0 Suppoao in this hypothetical uhorn tuo dcmincrf-

i
'

20 d&rms have 60 percent of the market, cne of ths !

i I
4'

- 21 dcminant firms acquired this .snaller, acquir; d an211er fim: '

22 which did Icad to greatP,r o73rall afficiency, drOM thO
(

23 Point of view of an antitrust ecenomist '.;culd that acquir:ition
i

be preferabale to some of tho alternatca you have je2.h n:ntienqd,| 24

Ii

alternates as far as allowing thoca maiCer fir:n to cc ;ot: c@I25 e
,

f

i !
. i
I i

i
;'

.

1. e .v %. .- . .meegs* . egy %,,_. - wi ,w a amm..s. aw.
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! .

:

!

bwS cffectively with tha larger fir:ts? |I
,

.m ., '

,( 2. Frcm the point of view of tha quaction:~

3 Would it lead to more cc :patition or leac cor.rachisi:.n., clearlyg

[ f- 4 the alt 3rnative which I have cuggestad, ubich deu
~ ;~

- 5| not require merger or acquicition might gain the cz.n;
I

. 6| advantages, and you still would hero the pcasibi.'.ity of

7|I competition laft. j
.

8
.

8 You may have more competition in tho i:Curtry. I
; !

t

9} On the other hcnd, if the larger dirn. c.cquir.2 :hs'

I
I

10! smaller firas, you havo elininz. tad,therchy, th:.s ,,cusnc.a.Af

11|i competition which the smaller firns might he pari: of
t

i '

I'

12 ' a group of smaller firns which would be engccad it conpatiti A..
.
!

13 G I balieve that Mr. Reynolds ag%cd you sont thie
,.

!14 ;i need for SEC approval of acquisition by an cloctric''.:tility
|

'

, i

'

i
15 company, and in particular, acquisitions by the chia

16 Edison Company. j
,,

i

17 , Dr. Hein, if the Ohio Idicen Cc:apany rd.e <
'

.

18 holding company, would it need S 4C cpproval to ac@ ira r.a'.2 rf'

1.

4 4

19 electric utility systen? -

j
',

a 20 ts Yes. If it wra a holding comp:ny, it 'c. ul .1 2. ; c:.
,

i t

s
I

1 21 that approval. Eut tho quashica hc ached 2c tino i

:

22 not quite that.;

;( .

i 23 .'- What ha asked me was if they pc.id for it cut of

j |
,

M their oun cash and didn't have to go to the cccuri:7
.

I:

I 25 markerts, and in answering the.t questien uith recreet to Chio
1

A |
1

- f||i
> -
4

d' a

-- -- . - - .. - _. __
O'm*
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bw6
1 Edison, I myself did net realiss that Ohio Edisen ur a

2 holding company under tha Act. And in that enca it wculd hr.v3 :
:

3 to go, not matter whether it want to t'.m cecuritie.t

4 markets or not.
.

.

5 0, - You testified on croac-c= ming.tica cicut

.' 6 municipal systems setting rates based en chair origiac1

7 cost.

8 Are thora any invector-cwnad utilitice Wd.ch act

9 rates en the basis of original cost?

10 ? Well, for c::agle, with respect to wholosa e

11 rates, the rates are suppoccd to, or t'w rate bcae ic

12 supposed to be determined -

(~ 13 MR. REYNOI.DS: Dr. i#ein. I haec to hsep
s.

| 14 interrupting you, but I can't hacr.
,

15 THE WITNESS: In the casa of wholoca'.c rate:s
!

16 which would be subject to the Fedorcl Pouer CO:miccica |
,

17 the rate-base is supposed to be determined on the haris of

18 original costs.

19 Now, to the extant that the Fedaral Pc.ter

20 Comritission judges a r:ta just and ronconcblo uhnt %a'
e

- 21 Federal Power Cnnmi scion is doing is taking into account
'

'n setting the rate base the original costs of thati22

23 particular utility. .

!

i In other states when it cenas to ratcil rctes2.,.

25 it varies.
!

I

8 I

l 2',:
-

-- . - - - - - ._ ___ _, _ _ |
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I bw?

1 Ohio, as you know, in a fair valus ste.tc.

. 2 So they dcn't loo % at . original costs fc:. setting the retail 3^

l ''
|. 3 rates.
.

I
'

!i 4
*%

L
'

5.

} 3
;,

e

. ! 7
:

- !
' 8
j, .

t
i ! 9

i
'

,

i
'

i {- 10
I

e

1

12

.
'

(-
-13

'

..

14
4

i : 15

. , .

. , 16 |

1 ? |
I*

. 17

!.
4

.

18
'

?,

4

i 10
,

o

I. 20 i

t 1
I !,
, <

,
-

-1
.

1

- 22 -
/

s~
23

..

t ..

24

t.
- 25s

.

h

4 6

*.....J.. , - . . . ~ _ - _
,

,.. . . , - _ , _ . ..
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.

#15 tuli BY MR. EI. VIN BERGEn:

2 Q Arn there soma statcc in which originci cort 10,

3 u3cd as the basis for cottir.g ratail ratcs?

4 - A Yes. There are soms statac which do 'dau as a
.

'

5
' basis for -- that doesn't ccan tha costs arc equel to tha-

e

6 ratec. It doesn't maan that the ratos are equal to th:

7 cost timas a fair rata of return.

8 There are sonce of roascas.bleness, thcro ara just

g ratas undus discrimination, a wholo bunch of langr.a.r.o nhich

to is involved.

11 0 Mr. Reynolds had used a hypothetical in which

12 ha postulated that a group of GOD negawatt bacc icad

generating unita ticd together cnd oparated an an inte-; rated
13

f
part of a singic electric cystem providen11 the poJer requir2d

?4

by the market at a ushstanticily lowcr cost thnn would LO
15

achieved by any other available alternati'ta.
16

'

Dr. Wein, in vour opinion is thin a r:21i.; tic7- - i

hypothetical?gg

A No, it is not realistic.gg.

Q Why not?
.o0.

A Well, that would ha an cetrcaaly peculiar n:rks:.
. 21

It would hava to be a market uithout psaka and ne.ny otherg

things.
23 ,

So I don't knod of any market 'or any utility cc Ucny
3

k- which does not hsvo a r:nge of unita for bau2 10cd, for i

.

e

$s 4

. . - . . .._s . . . _ , . . . . . . . . _ ,. . . . + , . . . - ., .
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v.m2 1 ircasdiato ponhing power cad co fc-th.. Thu couldn't hava
* -

.

2 that, just two 800 Itsge 7att units and hepa te bn affiaicut.

O Alco, of course they ronic ha te te h2ra -- :: re r.

(~ 4 if they had no coordinatics apart frc A' <^ a vntar ran,rne
i._

5 that it is unrealistic, if they had no coarSination chay.

S couldn't operato. They uculd have to ::acp ena 900 n:it cc a

7 rQCo.m. TO.

G So thsy gat 800 unite of p; wor and they .tecid ic

9 paying 800 units of capacity cnd thay uculd La sayir.g Jicr

1

I| 1500.
10

I
'

;; t Q Dr. Wein, tharc .c.; a diacuacien in ycur creas-
1

' |
*9 { er-*.mir.a bion of 0%cO35 cO7. CCitv. .s. .

If Uc suc..cosa that c::co?: carccit. s%itts c.1 tha<o
- -

("
g 4, transnission lines ct tha present tina uith the Cl300 cer..:r.n!.q.mi

I
i

15 that municipal cyctens 'wara villing to pay for the una cf !

16 chat excasa capacity on the trarzuizcion linca fr:n cr.
,

!
i

g7 ocencnic viewpoint, vould the.t be a benefit to the C OCO ,'

|'

.

73 companica who own thoaa tre.;.c:nissica lines?

s A To the ostent that they get c;no r:vanuu '.chich th v i
i -

20 didn't gy before, it scena to ma c1carly a Ir-nuff.t a then.

13 0 Dr. Wein, with rernra to en s.ntitruct cconenia 'c ;
..

|g visupoint, what is your position with raspect tc ::.nicipal
3

/ |
'

g * cystems engaging in ccordinated davelocm:nt c': urernsni .:c'.cn'

_94 . facilities, let's say, with the 07200 cc=pulou .for ura in tho-

-t
futuro?s-

.u g
,. c

t

t

i
.l, e

. , . .. - . _ _ . - . - - . . - . . . . - - - - - - - . -
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.

M . N O2S: L t me have that bad Again,
mm3

2 could I plaass?
I

3 (Uhcroupon, the reporter rcad drou the recort! !
t

|d as reque:3 tad.)
|

5 THE WIT 1TESS: Do you mean,21r. EErger, if at como

S futura dato in planning additiene to the cyston', in th.!.a
i

7 case transmicolon, should the municipals coo::2inato viuh the

CAPCO companics to tho extent that they nauld da involv;d8 i
I

9 in tha plcuning of it and if cola transmicsion facilities which

to they felt; wera neoded would be put inuo thenc plana a'id if

11 they nuld not have been put in'.o the plans by the C..PCO'

12 companies without them, then could the C.'2CO cor.: panics
'

13 adjust their plans upon paymant of fair cocu to do that?

14 If the.t is what you mean, the cnsucr ic 203. ::

15 think that would be helpful, and it '.iculf. aid competition.

16 BY MR. HELVIN 3ERGn: |
,

17 Q Dr. Wein, there was a lino of crocc-cr.r;;,ination

18 I which dealt with the possibility of having aspcrate scn.traticn

19 transmission and distribution ccmpanies.

20 In the case of Buckeyo are not tho gennration,

21 transmission and distribution functienc all donc by copera.tc'

22 entities?

(.
23 A Yes.

24 Euckeye generatos the mejor utilitic;' trancaicuion.
..

t

25 and the REA Co-ops distributo. |
'

i
t l
1

i

ll '

--.--. . . - - - . . . - - . - . - . - . . - - - . ~ - - - .
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"4
Q In your earlier teatimony you alluded to tha3

.

.--fr.ct that if generation-only Oc2panias and transmis; ion-caly i

,

,

- 4 8

\'

coqpanies e2tiated, they cight plan in a mannor which uculd ;

, '
~ y

yield soIo excons capacities. j,

( <

Does the fact that an +.n: cess capacity s::icte nata
o i,

that there is cconcmic waste?6
1

A Ho,
7

h h 2 m h cM ca d e W n d m m &
'

g;
i
! tive conditions, i= to have arcosa capac19f at acm particult.r9!
! elamant of your system.

Secondly, given the uncartainby cf the futura, the

crax of having planned for a give,n level of cap city when

you have planned too much might entail icon wanto than tin

(' 111] error that you hat.emada when you plan too littic. !

IN the latu r caso you would havo no c cess
15

capacity, but you couldn't moet the 1 cad. S: taat'in todaral,

16 1
'

Lthere 10 no symmatry botuacn thesa two thinga in tc ma aE the |
17 '

sconouic waste. By and larga : tost of the 7.r.9 d.cnn economy
18

plans to have sorte excess capacity and you do that uish aimple i
19 j

inventory centrol syctces. You plan to have a cartain |20 ;

a=ount of capacity in order to avoid a certain runent.
21

* /

And you nar have some oreccs at that scir.t.
22

f You couldn't have competition vorhing very affactively
' 23

unless thsre were some excess capacity in an ir.dustry. If.

24-
everyone in a particular indust f waro jamr.cd up ate;

k ' .25
'

!

,l

I
|

J
.

.e.-s.wn. .., s .e . - * -e m -+e-+a - ~ ~ ~
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,

I !
t

i 100 percent of capacity, then what you cre liholy to get is !
mctS ;

'

2 a bidding up of the prices such cs ua have ccen throng.';ont

I3 the period from the end of World War II Ex ccca:;1oni.1 zinea
3

- i
r I4 in uha steel industry, for examplo, uhsro evt.rf;ody ic jr. r.cd -

(~ v I +

!

5 ! up .ind the prices go tray up. A!

6| And so you are looking at thic probin.1 in tor:a3 of
.

I a
7; the social accoutiting. It would have acen bottor tohnvc mo::n '

8 capacity than loss. |

g So in short, the c.n:nier is no, i'ha fs.ct the.t t:ure

10 may be sous excess cc?acity which in any canco I think. is s

jj ine titable for preparly planned systons, that acenn't neca'

12 that there is an economic wacta.

,

e 13 0 In your tettimony you refarad to tho Ohio
,

(

14 Antipower Statute. You refer to it as a cutoff.

15 Just so the r3 cord is clear on this point,'till

16 you please give as your understanding of the.t sue.tuto? -

A *As I understand it, it applica firch to
37

.

inventor-owned utilitias and tha co-ops.
la

'
Secondly, it applica to rott.il and cuctc:ctr; '.tho79

happen to exist and are receiving some particular cervice.' 3020

that if I were a housing developer sitting cloce bat.rean tJo f- 21
!

sources, ona from Ohio Edison and one frca Chfo Ict:nr, andy

I dacided for whatover raasons I want.cd to g0 co Chio ?cvsr,g

now that Ohio Edison is serving me the only Uay.I could24
i'

get to Ohio Power and the only way Chio Pcuer could aeric ms
3

1

b
1
1

-.. -- - . . - ~ . - . . _ _ _ . _ . . , . . _ . _ . j
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1

na6 1 is that I dould have to cut cff for 90 dayc. !
i

'

2 O Dr. Wein, is the testiacny that you have giva.
/

\
(

3 based en this statuto based en this undarstanding of: the
)

('~ 4 statute? {
9

i
5 A Have I giv3n any toctimony contrary to that? i ;.

;

.

I didn't suggact that you gavo any contre f jG Q
-

,

7 tssti:aony. I an asking you if that certinony is icacad or.
|
,

8 this understanding. ;
.

9 A Yas. , ;

(

to I thought you said mi:understandi,g. j
,

t
gg Q I believe you alco tactified with : cgard t t:u '

;g establishnent of tha ratac t:hich would be charg:6 - ;
I .

. ! 1

~'3 | custo:ner which -- in the Sttto of Ohio 0;hich loc.:ated outcid2 '
' :

( j i
: '

| *

g> cna of the municipal areco, cutsi6.3 en arca of a city cr a
i

15 nunicipality in the Stato of Ohio.

I
7g What is your understandi.g .71th regcrd to thu

| |
l'

37 rates charged by an invostor-owned utility Sc r a cuate.:cr.

18 who is not located in a city or nunicipality?

A A new customor?,9

Q Let's take a new custotter, yac.20

A A new custo:ccr.,
- e.1

22 Uell, if he is a new custer.or the invastor-o=2c1
;

l
utiliuy can chargo a rato and if it is nw rate, all ho-

,,,

has to do is filo it.y

k CHAIREui RIGLER: He can have a c;ccial rato forc3.,

.

'
I 1.

I
I,

- . ... . . _ _ . - - - . . .-.. -. - . . . . . . . -
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Ir:27 1 that cuctonar?

|
2| TE WITESS: 3e can havea asc0ici rata h e thr.t,

3 customer ca far as I understand it. !

;
i(' 4 If it is a new spccial rato invaator-cuncd j

5 utility, thsy can give it to then and file it uith the Public !-

:

i
. 6 Utility com:nic=ien of Ohio, and that is it. [

-

;-

:

7 BY MR. MELVIN EER722: i
i

e Q Dr. Wein, Mr. Reynolds sched you abret -- 0020 f,
?

9 questions about the captivo cnd nencaptivo wholess.lc carnetc i
t

I

to which you define in your direct' testimony cnd uhich ycu clarcify [
|

11 ao one markat, your wholesala firr. pcuar market.

12 Do you know of any other econenists tio agraa j
i

.

t

13 vith this classification? In other i.erds, tha irr.: ping toc:thcr i {,

( ;
'

i

|14 of M.e noncaptive and captiva t&olosale markets in the i

t

15 electric utility industry?

A Dr. Paca, for eno, who is an economint for |16
;
,

j7 .

Applicants. l j
i
i

NEAH RIGLER: Whare did he agrca? '

18

THE WITNESS: Alaba=a Power Ccapeny. !19 i

!

MR. ESTSOLDS: Could I got a roforenc to that,20

pleace? |
- ,

u1
1 :

TE WITNSSS: Yes. {22
i

Dr. Paca's testimony, direct testinonv s*fmittad i3

in Alabama Power Company.3
(

MR. REYNOLDS: May I ask him on vcir dire in crder'-.
25 e ,

t !

!

4

. . _ _ _ , . _ _ _ - .._ _ - , -
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nS 1 to clear up just what it in Dr. Wein in referrinCr to? ,

:
o

CIG.ITd%N RIGLER: Yac. I
'

,

t
,

VOIR DIIT EIDl!!NATIOi:T ;
-

4' BY M2. REYNOLDS:
"

5 Q This is Dr. ?ccc'o viou with ragard to hic t:3bir. cay

|0 in the Alabama caso? i
6

1
7 a yes. |

1
8 He beliavac that rf dictinocien io valid.
O MR. REINOLD3: Mavhs wa had bnutor rand back tha

!
-

l'
1G ' quoction than and ask the Titnsec if he hac recpctdad to tha

11 quection he was asked.

72 (Wher3upon, the reporter read frcr.thz recon" !
f

I

13 as requasted.) {(
l

14 THE WITNESS: Do you want mc to 2ns cr it cgain? I

I
i15 CHAIRMAN RIG 2 R: Mo. ;
.
I

16 REDIPECT E1*.VIINATIO2i (Continued) '

17 BY MR. MELVIN BERGIR:

is 0 Dr. Wain, in your testinony you have indicat2d that

is you believe thac Buckoye, the wholocale rates - |
i

20 A Can I just take five c%utoc? I as getting

21 very -

22 C3 AIRMAN RIGLER: All right.

23 (Recess.)

24

k g

25
I

. . - . - . . - . . - .- - .-.
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bwl
S16 BY MR. MELVIN BERGER:

g

% Dr. Wein, in your prior testi:nony I haliava |( 2

y u stated that the Duckeye Whclosale rates had very little
3

( influence over the price Ohio Edison charged its whclascle
4

" cust mers, but that the Ohio Edison wh.lcaa?.o rates did
5

nf uence the Eudeye dolesale raw to itc datdbuden
6

coopratives.
7

MR. REYNOLDS: Can I have a refarenceg

to where you are taking that testinony frc.t?
g

MR MELVIN BERGER: Page 6930 and 69G3.

MR. REYNOLDS: All right.

BY MR. MELVIN SERGER:
12

O Dr. Ylein, do' you have thosc two referencoa?
,

; 13

L Yes.
14

% Why is it that one wholesale price influon.:cs

"the other, but that the reverse is not true?
16

|
A. Well, I think I have given the reasons as to

17

why Ohio Edison's prices would influence the REA's prices !

in this area.
19

!!ow, why wouldn' t the converse hold?

Well, I think think there are two reasons for
21 ,

;

it. One of which I have alluded to before.
( 22

But Ohio Ediscn's wholesale market censists of thq'"

23

noncaptive and captive m olesale markets.
24.

The noncaptive being a vary small proportion of the
25

. _ _ _ _ _ . - . . _ . _ _ _ _ _ _ ___ __ _ . _ _ ;
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bw2
total. And the second reason is that by - contractual;

l

2 provision between Buckeye and Ohio Ediconf na;ns by

an REA distributor in Chic Edison territcL'1 is subject-3

4 to this 90-day rule.

. So Buckeye, its s distributor, could not,
5 .

under that contract between Buc]< cyc and Ohio '. dison do that
G

unless, say, the municipality wanted to detach for 50 days,
7

And this, of course, is not at all po:3nible
8

f r a municipality.
9

It might be possible for an individual
10

customer to do so.
;;

And if you could find such a :r.unicipality that
12

was willing to do so, then Ohio Edicoa ccn refuse co wheel
13

the power to the Buckeye distributor.
g4

* " " "" E **"' " "
15

provision renders the competition on Ohio Edison from ag

Buckcye distributor pretty de minimis/ that and the

other description I gave. So here you have a one way

fluence much stronger than the influence gcing the other

direction.

Ncu, I suppose you might ask why did I put them in"

.

the same wholesale market and that is for two reascas:
22

I think, absent that contractual provision they

might have. But in any case there in'the infinance of

i Chio Edison on the Duckeye distributo:ts And had I taken'

1.

.-- ._ _ . _ . _ _ . _ . . _ _ . _ _ . _ . . _ _ _ _ _ . _ _ _ _ _ ._

W
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bw3
I them out and made

'
rural cloctric cccparativea a sep.u vco

*.,
-

wholocale market all it would have r.a r.t la that it te:a5c
3

huvaincreased the share that I chc. red for Chio Udisen
( 4 had I done that.

5'

So, it in cno of those kinda of ndditien's

6 that we new and then mdco uhich don't fit nec.tly in':ci a
7 category. And I simply, out of en abundanco of cc.utir,
8 did that.trying to uct rcico the parcentages any r. ore
9 than they, in my opinion, prop.orly wara, I cirgly did that,

10 did not make them a submarket.
11 4 You just I:entioned tha Dud:oyo centractc, :cra
12 you reforring to tho Chio PcJer, Ohio E51aon cgreacOnt
13 or b'oth of thoso agreermnts?f

14 A I think they involve both of them. I am not

15 sure,

16 0 I an going to refer you to the transcript,
17 page 9,000, particularly line 25, and going on to th'i '

16 next page, 7001.
.

19 '?- There you nra achod to make a comparison -

20 between Toledo Edison, Ohio, and Chio :!f. icon m Lesu.c t
-

21 in your prepared testimony, Ynich ic page 134

?.2
'' ~

I would lika to ask .you if the tre.nacript
23 'reflectr that you made a comparicon bettraen Toledo Edicon end

24 Ohio Powes, rather than between Toledo Edicen and Ohio
(''

25 Edison. '

. ,
~

,.
,

S

.wa ~.. ,.n. -. _ - - .- . . , - - - .. . ~ . - - , ~ .

*
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bud -

!

' I

A What page is that on? |
' |, I

-. ,L 4 Page 134.t

.. b
''s A What in the quast.icn?

|
0

( #h a The question is whether the comperison you mado
=.;' as reflected in the transcript was the cao that you

I

6 i- were actually askad to mako, whnthar you made a comparison

7I betwaen Toledo Edison and Ohio Pccur, rather than braWaun

I Tolado Edison and Ohio Edicen?

Ej 1. I guess it is between Ohio Edison and Ohio

10 Pcwor.

II - Thatais what those numbora arm referring to.
1

IE| 4 I would like to refer yon new to page 7005.

13 ||( | MR. REYNOLDS: I think that is still confussd.
'

14 CHAIRMAN RIGLER: On page 7000 chould'thu

15 question rocd, "if ha had nade the prcpor ccmparicon''?

16 MR. MELVIN EERGER: The quesiton vonld have asked

17 I for a comparison between Toledo Edisen F.nd Ohio Pcwcr.
I

18 THE WITNESS: The question han Ohio Pouer and

iG Toledo Edison in it.

20 CHAIRMAN RIGLER: So on page 70001, lino ene,

21 whera his answer was " Toledo Elison and Ohio Edison,"

22 hcw should that have road to validate the ccmpcriscnc?
k

23 MR. MELVIN BERGER: " Ohio Po/ar "

24 CHAIPNAN RIGLEE: And the sc:na thing on lino
(

25 15 onpago 7001, the referenco to Chio 3dicen chenld have been -

|

!

. - - . . . - . -. --.- . -. . . . , - - . . . . . ..- , - . - - - - . . -. . . .
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nw5
1

Ohio Power?
2

MR. PlYNOLDSs I don't went to changa my quection.'

3
If they want to change the answar that is fino uith ma.

( 4
But my question is exactly as it is stated there. I hara

- 5
no prchle:a if thay want to change the answcr.

6
or if they would went to esk the question

7
to get a c.vaparison betwcan Tolsde Edicen and Ohio Edicon.

8
The answn: relatos to a comparicon bahtcon

9
Toledo Edison and Ohio PcStar, as it standu no;t, which

10
would not he a correct respenso to tha queutica.

11 tiou,- I assur.2d that what Mr. Berger was going
12

to pursue uas to got Dr. Usin to givo the answer for a

I( conparison batween Toledo Edicen and onio Edicca, which
14 was the question that was asked.
15 And that I agree with. But I don's thing the

16 way to do it is to go back and chango the question.
I WAIRMAN RIGLER: No, I agree.

10 THE ff1TNESF4 Lat mo just go through now

19 . between Toledo Edison and Ohio Edison,'

f
20 CHAIRHAN RIGLER: Eefore you do that, thci

~ 21 question is properly posed as Appliconts wished it posed
22 ,, p,g,.1000. The ansvar on line 1 uculd have to stand

g

23 line 1 of page 7001 would have to stand, notwithstanding that

M the Witness may have misspoken and meant to say Ohio Pcwer.
( 25

!
!

_____ - _ , . _ . - . _ _ . . . . . _ . _ _ _ _ _ __ _ . , _ .____

va- -
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However, when we come down to Itne 15, the
bw6 1

reference to Ohio Edison, wo should note that probchly
2

was meant to be Ohio Pousr, since ths Wit.cas just indicates
3

(~ that was t;he compariccn he made in the annar Loginning
4

on line 3.g.

m E M SS: N , that is not right.,
6

CHAIMWi RIGIER: Thon Mr. Eergcr, you had battsr
7

tell 28 w t Y ur Probism is.a

T3B WIT:ESS: I den't know what his prcblen 13
g

e1ther. But the first tc 3 war on 7000, that in between Ohio
,g

Edison and Ohio Power.g

Now, I am just checking the ariths tic
12

in my head, and the seem to be approdr.ately uhat they shcu.
(..

,
-

CHAIM4AN RIGLER: But the qucction was to Ohio
g

Edison and Toledo Edison.

THE WITNESS: No. That is on the no::t pcego.
16

I took the pair, the first pair, Chio Power and

Ohio Edison. That is en page 7000.

Is that right?

MR. MELVIU BERGER: Yes.
20

MR RE'R70LDS: You are talking about lina G
'

21

through 14 ca page 7000?
t
'' THE WITNESS: That is right.

23
IUI. ;1ELVIN BERGER I have no prchism uith

24 i
- that.

2S

|

| l'
. --- ..- - - - -

- .
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1 .

1

o
. .

1 I

that. I

bw7 "

2|> THE WITiiESS: All right. Ict'u go doun to-

> ,

*i page 7001, lot's ace if I did it arithmatically.,
,f 4
' That is all. It is a que= tion of my aritar. otic in

my head. .

6*
! Toledo Edison is about 7 percent highor than-

i

1

| Chio Edison. K.o that is not 7. That would ba sont 3.#

8i I
I

f 3 1/2 percent.,

8
i In 1970 it is shout 9 porcent. So chr.ngo 7
i

10 i to about 3 1/3.
i

11 1 That is all we have to do there.
|

-

!
12 And in 1971, between Tolado end Ohio Edicen,

.,
,#_ "oledo is chout 11 porcent higher.(.

II4 And in 1972 it is about 11 percent highor.
e

15 7.nd in 1973 it is chout the s.7:a
J

16 Toledo Ediscn and Ohio Edis:n.

17 In 1973 it is about the semo.
:

18 So they are diverging and they coincide f
i

19 et a particular poin.. <

20 Ncw, what is the question, Fr. Ecrger?

-

21 1 MR., MELVIN BERGER: I bolieve you cicuared the
|

22'#^'6 questien.

23

24
/

25 -

s

I

!

. - . _ . -- . _._. _. .- _.
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017 mal 1 BY MR. IsLVIn Encza:

2 Q If wa could refer now to pago 7005 in thes

3 transcript, and particularly linec 7 and 8. Thora is a,

h 4 stater. ant that thore are no noncsptiva wholocale :carkots.

- 5 Is that an accurato statencat?

6 A No.

7 Thera are no noncaptive retail tarkets.

8 Q Dr..Usin, in your prior testimony you e::cluded
.

9 the purchase of both coal and uranium frc2s the regicnal power

1d exchange market.

I1 Does that mean that the purchase of coal and

1'2 uranium have no competitive signficanco in dctormining the

13 cost of producing power?

14 A No, it doesn't mean that.

15 Q Dr. Wein, have you e::amined data concerning

16 competition which was obtainca by - strike that.

17 Have you examined doct: monte concernad in ec=patition

18 which was obtainod by tha Department on discovery duri a this

19 proceeding and placed 'in evidenco, all placod-in evidenca

.

by the Departmont in this proceeding?20

21 A Yes, I have e:mmined documents.

22 Q Did you discover in thoes doctr. nanta, anything
(

23 that would tend to indicate the existance of cenpctition that

. eographic markets which you have26 would invalidate the
' g

(-
3 employed? -

1

. - -. . . . - . - . - - .- - - .-. - -. _. -|-
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A Mo.mm2 g

( 2 Q Dr. Wain, in your tecinony on croca-exc.uination you

used the term 'oconomic dispatch."3

Ifhat did you mean by that term?I 4

A What I meant by that term wac the offerts that
5

a system or a group of cycteme make in trying to obtain the -

6

most economien1 generating source to m et a particular load
7

n that system, or if they ara interconnected cyctoms,
3

between thoco systema.g
i

14R. REYNOLDS: Dr. Wein, I'm corry, I am having
to

trouble hearing you again.g

THE WITNESS: Did you hecr what I c:.id?
12

MR. .TlNOLDS: I caught the first part.
13-

(
Maybe we could get it read back.

14

(Whereupon, the reporter raad from tha record .

.

as raquested.)
16 ,

%.

BY MR. MELVIN BERGER:,

Q Dr. WEin, how docs CF2CO practica economic dispatch?

A Well, at the prosant tima and in the pact so far

as I can tall, CAPCO does this through telaphonic co=nunicatienu
,

between the people at the different control cantarc of th2

indspendant CAPCO companies.

HR. IG5ETOLDS: You will hcVe to spank up again.'
'

23
TH3 WITNESS:. -- of the indipcadest CAPOO con 93r.iO3.

( So, for example -- and they have a lot cf
25
s,

g % . + - . - - , . . . . . . . . , + . , . . , -~.--..m.,-. -.%~. - ~ . - . - . - - -
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I
rr23 tolephonic communicationc between them, lota of lines ind all

9 .

4
~

that sort of thing. And if Toledo has a particular load 1

3
and a p?.rticular generator which in op3rci:ing cay at 10

( 4 mills forlbs incremental cast to cupply thnii.Ond, it hac
5 soma information about the other mcr.Scra of the system and

6 it would call up a control area in Ohio Edison, zcy,cna inernd~a f
I

7 as to whether they have capacity available which i.tculd produce

8 that powar at lecs than 10 millc.

O And than, they of ccurco know the amount: cnil

10 the purchases. And if they do that, Toledo will chut dern

li raduce the capacity of ito 10 incramsntal generator cndor

12 gat it frem Ohio Edicon and will pay the prica for this

13( particular power usually on a split savinga basic.

I4 Now that is dans in the CAPCO pool. It is only

15 the beginning of nore sophiaticated economic dispatch which

IS is based on a central control arca in which computcro ar

17 used and which a lot of stuff is fed into the computers.

18 CHAIR 2M RIGLER: That wasn't part of the quastion.
I

19 If your anster was, by talophone, that is all you

20 need.

21 TEE WITNESS: Okay.-

'
,

| 22 I was trying to contrast it to th3 other typa.f,

23 BY MR. MELVIN BERGER:

, O Dr. Wein, I would like to refer you ncy to24

(
25 question 27 of your direct tostimony, which is en paga 30.

_ _ _ _ _ - . . .
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tynd I A All right.

i 2 0 I holieve you had previously teatific.1 that --- about

3 the possibility of drawing conclusions fron the concentration
-

(. ;4 data contained in Question 27.
.

,

i s Did you mean by that prctionc noncincuy that ycu

s could draw no meaningful conclucienc frcu tM3 data alona,

7 standing alone?

8 A No.

o What I meant was that you could dr w no

10 necessarily valid conclucicns, nut meaningful,but noco xarily

jj valid conclucions, for exanplo, about what war; going on in n
,

12 particular area on ths basis of the national data.

'. 13 It is cortainly conceivabI'c that in a particular ,

i,

14 state or ragion within c stata,that there hasn't bcon any |

15 concentration for a long tima, evan though the nationn1 dcta

show that in the United States as a wholo, that thora Jould j1G

l
be. But that the importance of bringing it in is hcciiuse ;17

i

it refiscts a general Ohenor.cna which I understand to be the !jg

policy of tho Unitad States that conc =ttratica ;.nd thoig

elimination of indopendent fir:nc is contrary to incroaccu in
'

3

e ncentration and elimination. It in contr:ry to the policy
21-

o the United States.22
t

CHAIIGITJT RIGLER: Thr.t is not the @ cation. s

23 i

THE WITNESS: ishrt is the quastion.
.g

( CHAIRMAN RIGLER: Ecc ha ans:r:Jared your cecation?~.

25

,

|
c

_ _ _ . - . ... - -- . --
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r=n5 1 13. MELVIN BERGER: I balism he has.
i

2 BY hm. MILVIN BERGER:
,

3 Q Dr. Wein, have you had cn oppc :tr.nity to chec : over
!

f 4{ the figures contained in ancwer to Qucction 27 s.nd r3vics thsm?

5{ A No, I have not had enough tino y2t to do that.
!

6[ MR. MELVIN BERGE3: I believa the.t twauld cc-.cludo
,

7 the Department's redirect en Dr. Wein.

8 CHAIM Wi RIGLER: Mr. Loc y, do you hr.vo any

g stostions?
i

10 , MR. LESSY: I trould like to ask threc quoctions.
.-

11 12. REYNOLDS: I will object.

12 CHAIRMAN RIGLER: Overruicd.

13 RECROSS-E:UC3.INATION

14 BY MR. LESSY:

f5 Q First, Dr. Wein, trould in your view a v&closalc

16 customer with no options of whseling or ow.ership in large

units, have any rato protection against either peor planning;7

gg by m ungement or excessively high construction costs by

gg his wholesale supplier?

MR. REYNOLDS: Object as having been asked and-

20

answered.
- 21

CHAIRMAN RIGL3R: Overruled.g
(
' THE WITNESS: No, I don't think he uculd havag

any pr tection.
24

k .. 2,

|
!

i
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i BY MR. LESS*1:
mm6

2 Q Secondly, what are the economic conccquences of

3 a requiremont that in ordar to have acessa to a scrticular

4 CAPCO nuclear power plant, the rcquanting entity muct alco(
5 agran to purchase like capacity from the total capacity-

6 Program of the utility over the next ten years, involving
*

7 approximately 11 base load power plants primarily nuclear?

8 A Let me see if I understand thatguastion.

You mean if Entity A cays to 3, you ucnt 109

to percent of this particular plant, you got to buy Z parcent

t1 over the next ton years?

f2 Q Vaa, sir.
,

A I think that sculd be a very restrictive o.rrango-
, 73

k
msnt.14

Did you ask anything elce?
15

0 I asked for economic conccquencoc.
16

A The economic concoquencca would ba, of couras,
;7

a

that a customer of Entity A might bc forced to purchn.::o as |
18

a price of getting the ono thing he wants, a lot of othar
99

~ things he doecn't want, in which caso tim cast would go up.
20 _

He would be engaging in exchange he didn't w.nt
21

and it amounts to taking from him the full valuo ha seesg
/

in obtalaing the first transaction by offering and forcing cng

him detriments which would offcot the finct, transaction.
g

b Q Third, what is the consequence of an cdditional

1

-. - .. . . . - . . .-
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Irn7 1 requirement to the one I just gave you about accoas to nuclear,

2 that the raximum capacity available per unit ovar tho 10-
,

3 year poried to the requenting entity vauld ha limited to 10

( 4 percent of the ostinatad peak load of that er.tity?

5 A Well, again it reduces options of tha requeating

6 entity if you assume that there is inflatica, that thereforc

7 cost of the future entitics are going to rico.

!'
3 It takos from him th3 option by tching this par-

9 ticular number,10 percent, ha rcight have in mind that

10 there may be increases in the pricos of thoco into generating

ti entitites. That instead of taking 10 pcreant, he ants 25

12 porcont, because he fools that that is more scencmical nov

, 13 compared to the others. And ha nay havsa way of dieposing

(
14 that capacity or utilizing it ac he wiches.

So it cortainly poses again an unocenomic reat-ic-
15

tion which could be every uneconcnical. -

;3

MR. LESSY: No further questions.
17

MR. HJEL)EELT: I have no questions.gg

CHAIRMAtt RIGLER: Do you have any recroca,gg

'

Mr. REynolds?20
i

ZC. REriOLDS: Yes.
21

1

If I could have about fivo minutos, I couldg
i

probably pare it down to just a fau questions. )g
\

CHAIFIC27 RIGLER: All right, i

3

L (Recoss.)g

1
-

|
i

,: n,,. ~..n..~,.-, .- . - . .. - - - -

|



.. - .-.-.- . .- ~: -. - - - . - . . - . - . . . ..

7329
!

c:m8 916! !| CHAIPJ4AN RIGLER: Okay.
'

2 Lat's proceed.

!

2 BY Im. REYNOLDS:

( 4 Q Dr. Wein, have you made the calculatienc ycu indi-

5 catud you ware going to make for us during the lunch brech?

- G A It is not necessary.

7 Q Why is that?

2 A I have accepted your chart ac corroct. It is

9 just not necessary to do it.

10 Q That would be true even if the incram;htal cost
*

.

\.- increases at a alcwer rato?it

12 A As long as it increases at any positi9e rate.

13 O All right,
( s

ga I believe you indicated in connection uith

15 Mr. Bergor's question to you regarding Applicants' 2::hibit 44

13 that it was your iiew that it was nc:: desirabic when compared

97 to other citarnatives including an cutership participaticn a:Ong

18 some of the othars that you listed, is that correct? '

gg A An ownership participation and full ccordination.

.

Q All right. ;m
:

21 Is it not a fact that applicants 2::hibit 44 offera ]
:

22 ac an alternative, ownerchip participation? |
|

A Yes. ]g
I

g It is a fact that it offers ornership participation.
|

Q In response to a questien by 18:. Ecrger regarding {' p

i,

s. h

. . _ . . _ . . . _ . . . . . . . . . . _ _ . . . _ . _ _ . _._. . . . _ _ - . . _ . . . . . ~ . -. --..
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,

mm2 i differential advantages that invester cr. sed utilitisu have ovar

2 municipalitics, you indicated dodorrid incoma ta::cs,'

3 cnd' alto accolorated dnpreciation.

( 4 If a taxpnying businocs gets a reducticn in

5 its corporate tax rates, doec that provide a didforontia?.

G advantage over a firm which has under the law no tar chligation-

7 at all?

8 i A Well, yes. It could provida it and re_tatimec they
1

.

g can get not only a reduction, s;metir.es they can get credit.

10 That means they get money hick.

gg O How many isolated municipal c7atems arc thera in

the CA?CO aren?1,u

A You mean generating cyctcmc?
/ - 13
(

I
34 0 Yac.

How many isolated gcrerating cyatsma?15

MR. MELVIN 3ERGER: Is that as of tcday cr as of
16

when thace proceedings etarted, or -- t

37

MR. RETdOLD3: As of today.gg

THE WITNESS: Wall, they can' t be much less thangg

'

what I hcve in my testimony.g

I don' t know. Semo of the:2 may hav:,juch at:Eped
21

producing completely.22
,

CHAIRMTG RIGLER: iiell, t .at 10 the Sicura?
23 -

'rfE WITNESS: I w>uld hava to check. ny mar.>0rf.g
I
t. It is a small nuTJ::ar. It droends n the term

25 -

!
.

.

-4%=em.. mi--- ---e- %e.m se pe d ge ...---ea e===- * = ' * -
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mm3 1 " isolated."

2 As I view it, IELP would ba icolated, Ito.umlh would

3 he icolated.

( 4 DY 22. REYNOLDS:

5 Q Does Norwalk generato itu electricity?

' 6 A I don't think co.

7 Q What is your dofinitionef an isolated system?
,

a A One which has gamrating unito and uses them end

9 one which has no coordination.

10 Q If a system has its etm generation, but it is
-

1; interconnected, would you concidar it to be an isolated system?

12 A It dependo on the nature of the intcrecnnection,

what tha restrictions ara on it.g3

34 Q So it might be?

A I gave you a definition.15

If it is interconnected and dooc not gat acca:,3
16

to all the possibilities such as you have in a pow 0: cachtnge
37

markat, it 13 isolated. That is my definition.
18

Q Dr. Wein, as to industrials which parform a utolo-gg
.

sale function, did you put them in the wholecale market or23

tho retail market for purpocas of thiu proccading?
21

A I put them in the market in which the applicants i

22

k put them, which is the retail reket.
23

Q Will you defina for me that your enderstandingg

k is of the term excess capacity?g ,

. .. - - . - . - - -. - - . . - . - . .-. . . ,
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mm4 1 A If an entity e-@ects to have a do!.and for 1000

2i unit 5 over a. time intsrval, it has capacity in that tirae
!

S! interval of soI:sthing greator than 1000 unitc, it hac encces

i

{ 4 capacity in that ti=e i esrval.

I
- 5: O I believe you indicated in respence to another

!.

6j question by Mr. Earger, that in connection with the Buckeye

7 arrangament, caprate functiona are perfo2:acd at the ganarction c

8 transmission and diotribution loval.
i

*

! Is it not a fact, Dr. Ucin, that the cooparativos9
|

10 ' that perfom the function at the dictribution leval also

11 own the Buckeyo generation?

~

12 MR. MELVIN BERCER: I would object.

13 I think there is a :liccharactorication of
,

(

14 Dr. Wein's testimony.

MR. RE'INGLDS: He just agreed with ma.15

16 MR. MELVIN BERGER: I believe Dr. Wein testified

17 that the different entitica perform the three different

functions.73

gg Is that what Mr. Roynolds had in laind?

i

go MR. REYNOLDS: All right. '

1

- 21 I mean, he agreed with my stateraant. |

THE WITNESS: A particular RSA in, cay, Ohio !!dison'022

territory is not the company which is operating the gsncration.23

Maybe an owner of it is not operating it; maybe ene of many3

k |owners.3

.1

_.- . .-. . - . - _ . . .-
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m5 BY MR. REYliOLDS: .

|
'2 Q Why do yoc scy that the cccperativo.: Go = 0 . .-.m
i
.

i
3 the Euchaya generation? 1-

%,

i4 A
..

Buckey itself is a espcrcta i.c;r;x_rf.cr er
,
I

- 5 separato entity, as I undcratand it. ?ma che c. :..rO.ip .i: in

-

that entity of the Cardinal pltnts and thay arc t".:c c r. . ~ iG
,

i
'

7 who own that particular generation. A p a 151cul ..; ?..."?c. .-:.-:.
f

8 rural electric distribution syctzn =:y be eno cd 'O can:. :3.

9 But it is not in the sOnce in :ibiali. hs--' i
*'

|
*

10 given you actually opsrsting thnt functica c5 c~c.cret?.:-. |
t

!

11 0 Do v.ou kncu i:hothor the.co-n.o.s ar2 r ." .: enu .s 1.
.

.

12 an operating cc:mcittee of Duckeya which c:;orct :c . . T: ~ - ^ ':ir'
.

'
13 MR. IFSCI EEEGO2: Objection.

..

I think this is trail bcyond the sc:s.' c5: / .e14

15 redirect.

16 CHAIIt:WT RIGLER: I Uill por:2it it.
.

f

17 THE WITHESS: Yes, I think thsy mny h:^ra

18 representativcc.
4

to I
t

i

20 !

- 21 |
:
t

f** ).
*

e

1

24

!,-a
i
!
t
I

e .
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1f
~

BY MR. REYNOLDS:
S19 i,

2' G Dr. Wein, what is the basis for your t?ctite.cny thqt
3 if a customar locatas cutside a municipal crea, a nwj

!

(_ 4, custw.or, and is served by an investor-owned nc'ility, that
i .

~

5' that investnr-osmed utility can charga a spacial rato for t'.s :.

6 new custorcerand the PUC0 has no choica but to accept that

7 rato?

S A. I said if ths customor, if the utility files a

i

9) new rate or a new custcmar, as I unO3rst:0.d it, and as
l'

10 j Counsel has informad me, and ue have heth rard the inr.guagc c

!
11 i it seems to me that that is correct.

I

12 ; Now, that is a legal qucction which you can
I

13 | discuss.'
,

( !
i

14 j I am not an e:: pert on Oaio lau,

i
15 g Does the utility file a new rate for ca.ch neu

.

16 ' customar that locates outsido the municipality?

17 A. The new utility has a choice j

l>

18 They can either say that this cuchcr.ar in in

19 thic class in which it fil0S the scne rate, or if .:.t t.-ishes,
'

20 i 'it could say that this cuctomar ls in a special clasc for'
f

~

21 which I have no rats en filo, and this is the reta I r:

22 now. filing. s
I

*

'

23 As I undarstand it,when ha tches that

24 option, all he has to do is file the rato and the

25 f"only thing the PUCO can do is review it t!m next):ine hs unnte
1 -

i
f

*

.

, , , ,_ _ - - , , . . . - -~m** - - - - * - Ne***' * * ' ' " ^** '
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I

!

I to raise the rate. ,

i
. ;
,

2j .
g Do you know whether cny of thoca cppliccate

hw2 !

3j hava filed suuch a special rate for a ne.w cutemor locating

/ 4 outside a municipality within the Inst ten yacra?
- 5 & No, I have' not made that i:ricctigntio.a.

I

6 g And what is the bccis for your tortin:ny Gas-
I .
'

7, cribing the manner in which the CarTO ccepanica 9.agcr.;c in
I (
l I

8! economic dispatch?
:
1

9( A I recd a deposition by It'. Vsn-sczething or
t
i

to i the other. Van Bradford.
f

11 g Did you road any of tha C7 CO ngroarents?S

A No. I didn't road the CAPC0 agre monta.

12 [I
I read this testimony by Va.n Brcdford in which he daccribaci

k 13|;
14 : what they do.,

1.

1

15 -
It seems to ms that that is what 'they do,.

,

i

I also mention to ycu tha occt: cent written by the threc j16
.

17| eAgineers from CEI, which staten that CPSCO
s.

to | team power and thus engages in aconcmic diapacch. |
>

I, ' .

39 \ That term has two sensos.
;

..

E. REYNOLDS: I don't have anything further,'

20 ,
t

CHAIRMAN RIGLER: 70.1 right.
Elj

I Dr. Wein, thank you very nuch.i

22 |
~ (~ ME' UEI#IN 33EU3E8 I hCli*'#3 ?!* D370 020.

'

23

more question relating to sacething It. Rayneida c had'

24 >
.

him about-2s -
|
4

,

1
B

1

. . . - , . - ~ ~ ~ ~ , - - - . . __ _ ,, _
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bw3 I

1 CHAIRMMI RIGLER: All right.
1,,

~

2 FURTHER EDIRECT ZTaMI2!nTIC 1 j
t i

I

3 BY MR. HELVIN DERGER: ;
i

4 g Dr. Wein, when a rato is filed by cn IGU f.(
' 5 in Chio for a neu customer, which is not lecataa within ,

I
i

a city or municipality, doos the public utilitiac ec ciscis |6 i
I

7 '.of Ohio have any power to chango that rate? f
i

!
8 A. As I underctand it, caly if tha rata is reicad

9 and I am not sure about that.

10 But I know they cartainly havo no pesar to
.

11 change it, if it is the sams or it 'is 1cuared,

12 Now, whether they ca thair cun can chcnga it

13 without scmeone changing, I ca not quite msre of that.,-

\s

14 Mr.'Berger.
:

15 MR..REYNnLDS: Let me ha?c tha lact par;:

16 .of that back, you faded outo

' 17 THE WIT 2SS: I said I am not sure whr@ cr
|

'

t*
*

18 ~on' our own initiativo if -- wc11, if it is a n.w rata ,:a..y

19 can't change it., They have no pouer ce revicu it at n11
.

20 at the first shot.

21 q CHAIK4AN RIGLER: Thank you vary r.uck

22 . -
(Mitasas c::cused ?)

.l'
23 ' CHAIRMAN RIGLER: Off the record.~

(Discussion off the record.)
'

24 ,
.

MR. 2WGN 33RGSR: The other day no worc ccked'

25

n.
'

|

. . - . - ~ . . . . - . . .- - - . . _ _ . - - . . . . . _ . - -
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to retype the tables that co:2tained cartain nrnerical lhw4 I

2
! erros, and we have distributed copios of Tchla 2, 3 and

eI ;

4 of Dr. Wein's prepared direct testimony.~'
,

i 4
-

We would now like to novo that D i-587, uhich

'

5 in Dr. Wein's preparad direct tochimony and clso DJ- 3SG,

' which is the chart Dr. Ucin prepared and tactificd ahcut tha
7.

othar day.'

8 We would liko to to-o that both of thcae bc
9i

j accepted in evidenco.
!

10 |' MR. REYNOLDS: Mo cbjecticn.
i,

II MR. SMIT 3: Ycu ara throwing miay tha regular

,," i
> charts?
i

13
{ MR. HELVIN BERGER: Yes,

t

I
14

- MR. REYNCLOS: What are va throwing ci.'ay-

15 MR. SMITH: The charte that cra r3 placing thecu

16 ather charts.
-

17 CHAIRMAN RIGLER: All right., Abcoat chjact.. c
i t

18 we will receive into ovidence Erhibit 50d cnd Exhible
19 587 at this tir:e.,

,

t

20 MR. REYNOLDS: Subject to the prior rclings?

'

21 g CHAIri!AN RIGLER: Yo s ., :

i
22 (The documente provicucly

23 marked Enhihita CC-307 cd

M and DJ-5DS for identification,

25 were receivad in evidence.)~

.

< - - * ~ , - _ . . . _ . - - , sm_. . _ . . . , _ . , _ . , .___, _ . _ _
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I

(?
bw5 I CHAIRfCR RIGLER: Off the record. .

i,
,,

* 1
-.

2 (Discussion of f the record.) *-
i
i

'

3 CHRIRYJ.H RIGLER: Ill rie;ht. i# ' ~ ~ ^' '

( 4| right ahead. ;

l' ?
- 5; rg, ann:oncs nere are na rollinej to?

, |
MR. MELVIH BERGER: I would lihc 27 cirl " c I6

I

7 nu.ber of stipulaticna which the tapartment has racched
i, .

8' with CEI cnd they are as follera:

9 Batween Septenber 1,19G5, 2nd his retir nont

10 in 1975, Mr. Lee C. Howley wa0 cn officer et C2I,
t'

11 Between Saptambar 1,.1963, and the preacnt,'

12 Mr. R. M. Ginn, capital G i-n-n, Mr. R. W. I2YPcn., and j

13f Mr. R. A. Miller, have been offiters of CEI.

s.

14 Betwoon September 1, 1975, and their retirarent,
I

i
i

13 Mr. E'.- L. Williams, Mr. H. T. Sculy, S-e-a-i-y, ar.d j
i

16 Mr. F. W. Brcoks were officern of CEI. |
, -

1

17 I will stand corrected that Mr. Willicxs n a !''

t.

18 not cyt retired and ha is still an officer of CEI.

19 Cn DJ-Exhibit DJ-400, the initials n.:1.7.o
.

.

20 -stand foe R. M Xemper, K-e-t-p-a-r.
I

- 21 The ed.ibit was writtan by Mr. J, F. Grecuc1cSo,,

22 .T r.

( .

i
' '

23| Cn E: hibit DJ-339, the initisic D.R.,:*. ctand
.

24 for D. R. Davidson.
..

25 And this c::hibit - the notsc uhich m.m . thin'

i
!

l

! !-

-
.

-i...~...._...--.. - - - - - -- - -%-., - - - - - - - - - - - - - - - - . - - - - ~ . *
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6C
1 onbibit were taken by. F. P. Sener, 5- e-n-s-r.

'

2' ! On DJ -395 the initials D.H. ctand for Donald;
L

3 ! Hauncrr the initials 3. R. D. t:tand for D. R. Davidwrl.
!
r

I, 4 The initials H.E.C. stand fer B. E. Caruco
-

'

-5 and this initials F.?.S. stand for F. P. Sener, S-e-n-s-r.
.

3 on Exhibit DJ-384, the initials W.R;K:- stand for'

.

7 : W. R. King.
t.
! The initials R.E.H. stand for R. H. Harrick,6
}
.

'

9 H-e-r-r-i-c-k. ,

10 On DJ-330, the initials D>E.J. Gtand for

il D. E. Jankura, J-a-n-k-u-r-a.

12 And Mr. Xendar, who is ncned here, at that

!
:3 tima he was the manager of industrial sales.-

( . . . .
,

,

And, finally, on E:2Lbit'DJ-3'SS, the namo' ~~

14

(5 Me , L-e-e, is Lee Howley, H-o-w-1-e-y.
' ' ~

'
;3 CHAIRMNI RIGLER: Is that so stipulated,

:r Mr. Greenclada?

gg MR., GRE3NSLADE: Yes, sir.

;9 MR.-MELVIN 3ERGER: Wa would lika to mark a
.

20 nuuber of documents new for identifice.tien.

I would like to hava marked for identification23 ,

i

22 as DJ-598, a ona-page document entitled "Plcnning
-

Pro eat Log." Then in quotatiens " Elimination of Icelated
23j,

24 | Electric Power Generation Facilitios in Ecatern District."
,-

i N.
'

I. This beers tha document identificaticn numbor 3-177. ;33
1 ...s

. . .

- . . . - . , . - - . -

, . . .-
- y - . . - , -..,.,,y
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.

I*

I would like to have marked for identification
bw7

2
i.. as DJ-599, a document entitled "O::tlino of Prcgram to

/
3 taice Advantage of the FEE:LP's Philosophy of Independent

4
... Cperation."

- 5 MR. GREENSLADE: Can I have an offer of proof

6
,

on that docuteent, DJ-5997

7

8

9

10

11

12

,r-- 13
k

14

IS

16

17

18

19

.

20

21

22

23

24
1

25

|

... _ _ . _ _ _ _ _ _ . . _ . . . . _ _ . . _ _ . - - . - ~.

._ y
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020 n::e
T MR. MELVIN BEnG2R: On thic document thera

2
( apparently was a second document er a part of a cecond

3 docu:ent attached to tha first document.
1

(' 4 The document wa are introducing concietc of eight

- 5 pages, and the remaindar of it should be disragarded. The,

i

6 page number aftor page 3 on the accument is page 2.

7 -And the second document, or a portiencf it chould

8 be disregardad.

9 This document will bo offered to provc cartain

10 objectives which 02I had - orcuae me, kould ha offered to I

11 Prove that CEI had the objectivo requiring nhe municipal

12 'slectric light plant -- it would go to prove that certain
4

~ 13 of CEI's actionc, which if locked at in. isola.' ion vouldc
-

14 not seam overtly cnticonpctitive wern really part of a plan

13 to acquira IETY.

16 In addition, it tould also go to prove that 11 C2I* s

;7 opinion, an interconnection with IEL:? would draudcally affect
,

18 tha possibility of ccquisition.

19 The stipulation on this document is that it tras

20 Prepared in late 1967 or early 1968 by multipic authera.

. 21 MR. REYNOLDS: Mr. Berger, you snid the the
.

22 attachment following page 8 should be dicragard2d.
|
.

23 Thore is nothing rodlined, cc why would I regard
,

,

24 it anyway? -

,

(
3 MR. IGLVIN 32RGZ2: That attachment is not part of

1

. - . - . . - - - . . . - - - .---. - .

. _ . .
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tra2 1 the document.

(' 2 I guess I should hava said diccardt:d. It is- ;

4

.

|apparentlyacoparatodocuzent.3

A 4 MR. RE'ZNOLCS: All right.

'

5 CHAIRMAN RIGLER: ITnich will not be idontifiad or

6 iittroduced?

7 MR. HELiTIN EERGER: That is corrcot.

8 CHAIR!GI RIGLER: So no can throu it cr.c.y? ,

o MR. IELVIN BERG 3R: Yos.

10 We would like to have marked for identification

jg as DJ-600, a tuo-pago documsnt entitl' d Painesvillec

12 Presentation, President's Cetr.cil, Friday, June 10, 1956,

e 23 which bearc an internal docunent ntnbor of 1-310. i,

-
' <

g The stipulation ic ac followc:

15 This presentation entlined in this decrar. ant ? tac

'
Icade as indicated.16

MR. GPSENSLAD2: May I have an effer of proof on97
I

i
' this document, please?ta

MR. IGLVIN BERGER: This documenf. Uculd bc;g ,

offered to prove that CEI had an interest in, ' purchasing tho20

Painesville system and a possible plan to effectuate that
21

_. 22 goal.

It would also be offered to prove that C3I feared
23

an FPC ordersd interconacctin between itself and the24

('
25

muni i al systems.P,

e

, - -- .- .. ...~ .,. . . _ - . . _ - - - - . . - - . . - --
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m3 I It also would be offered to prova that CSI

(" 2 ,, formulated a plan of cc:entting the Paineuvil12-miY

2 erp2nsion, which plan was anticampatitive in nature. )

( .i CHAIRDl1 RIGLER: Ncat?
_

- 5 MR. MELVIN BERGER: I would liks to havo marked

6 ao an exhibit for identificaticn, DJ-601, a nanarandum

7 from H. Lester and C. C. Chopp, to C. T. Loshing. It bearsi

8 an internal number of 1-69.

9 It consists of 7 pagea.

10 CHAIRMAIT RIGLER: tient?
|

t1 MR. MELVrci BERGER: I Uculd like to hava 2.arkEd

12 for identification as DJ-602, a roquoat from 2.17. Coen to

u R. M. Ginn, which consistc of four pagos, and hscra an,

i

A

14 internal number of 1-126.

15 I would lika to have marked for identification es

is DJ-603, a document which bears the internal nt=bar of 1-153

and the front cover of which is a handuritten note dated37

11-29-65.79

;g MR. GREENSLADE: Could I have en offer of prcof for'

20 this document, Mr. Berger?

MR. FELVIN BERGER: Yes.
j

. 21

22 It consists of 11 pagcc and we i.culd c.dd,
;

' ' redlining pagoa 3 and 4 of this accument. THay cheuld be23

! redlined in their entirety. -y
,

MR. GR22NSALDS: Could you batter idIntify pcFos 3
25

I

) :

_ -- . _ . . . . - -. - - . _ .
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Imm4 ! and-4?
!
:

|' ' 2 MR. IELVIN BER3ER: Yea. |
I

3 Paga 3 has a handwritten note in the upper right-

( 4 hand corner,"not used," , and a typcuritten lagand on tha
.

- 5 top, "Come on, you have got the ball!"

G Paga 4 bears the nu"bar 2 at the top of the page.
.

7 MR. REYNOLDS: In this decirtent haing introduced

8 for the truth of the matter asserted thorcin?

9 MR. !ELVIN BERGER: The offer of prcrof on this

to docur.cnt is as follows:

;; It is bsing offorod to provc the decira to

12 purchace HELP on the part of C21 and it in offorad in cupport

_ 73 of the Department of Juctico position that CEI ic
(

, raticnal about tha substandardizaticn of 20 parcant of the..

15 citisons of Cleveland by the other 80 percent la really a

is tachnique to realize the company's objectivo to acquire

37 MELP or to compel a rate fi::ing agrasmant ,rith 2CL?.

MR. REYNOLDS: Can I get an arcrer to rf question?13

MR. IELVIN BERGER: Which portion are you roferring79

-

to?20
'

MR. REYNOLDS: Well, which portion ic being offorod, 39

22 for the ' truth of tho matters assorted the.rcin and which is .not?

g MR. FELVIN BERC2R: Do you vich uc to go through
g this document line by line?

(
-

MR. REYNOLDS: No, redline by radline ucu'.d be_ ,

]" t

'

. _ - -- - - _ _ _ . . _- -.- -_ .
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|

|
1 sufficient. !|

:mn5 i

.
|2 (Lcughtsr.) |

1-

3' MR. I!ELVIli 3 ERG 22: The c.erarcndrul which ic j
,

!

i 4 page 3 of the document aculd be offerod 'for the truth.

|

. 5 The advertising copy cnd the other display which ic

6 attached to it tmuld rot be offered for the truth of the

7 matters asserted therein.

8 CHAIR?GN RIGLER: Nc:Fc?
,

g MR. HELVIN BERG 23: I would like to ham narked
'

to for identification cs DJ-604, a mcmorandua from E. E. Mange.ns

gg to R. W. Wptan, Vnich bears in'..ornal nu= hor 3-127 and con-

12 sists of 11 pagos.

13 E, itTRIOLDS: Cn ::rf copy I have got a vary clece,-

(
14 nargin on the right-hand side and I can't tell whether it

33 is all redlinsd or none of it is rodlined, or portions of

it are radlined.16
/

' ' CHAIEMAN RIGLSR: Mr. Charna will Ucrk th".tt cutj7

with you.;g

;g MR. M2LVIN DSRGER: I would liho to have marked ,

s
-

g for identification as DJ-605, a doctanont entitled "ICirketing

. 21 U# "P P1"A"187 2*"$8Ct*"

It bears internal number 3-130.g
,I

'MR. GREENGLADS: I 'Jonld liko to have an offer of'

g

proof for that document, pleans.g
9

MR. ICLVIN BERG 2R: It consista of 9 paces.25 -

1

_ _ _ _ _ . . . . _ . . _ . . _ _ _ _ , __._ . . . - . - - -_. _ _ _



~ . -- .- .- . - - - - -

,

|

,

I

7346
i

MMC 1 We would requact that a rod line bis added to page *

2 7, the results of survey page."
.

'

3 The rod line uculd be added for the first line

4 across t(nich refers to the corment in that lina, junu --{
- 5 in other words, just the first lina for tha Fanner

6 Manufacturing Company be redlinsd all the us.y nerors the

7 page.

8 MR. REYNOLDS: I don't undcratand uhat you just

9 said.

10 What did you say?
.

11 MR. M3LVIN SERGER: Just this pcrtion.

12 MR. ESYNOLDS: All right.

MR. MELVIN BERGER: The stipulation on this document
13

(
y is that ERT, in the uppor right-hand cernor where it

'

says " approved by RM7," Rml is 2. W. Hyman. So 10 the vica
15

president. He was the vies president at that tito.
16

And the cher initicls are thoco of Mr. Kandar,
37

We manager of inductrial saloc.la i

The document would ba offered to prove that thic
19

^ disadvantage that HUNY was undor corpcting for inductircl
20

cueton s , the fact that thero is a rate diffarantial
- 21

between CEI and MUHY, that it Tould be bottar for CEI
22

if MUNY's ratna are raised and uhe.t IE2'c capacity wac limited
23

in 1965 and 19G6.y

And I would lika to have =crked as IIT-605, a
25,

- - -- _
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mm7 1 document, the first page of which just hac the word

f 3 Category 1 on the outside.
,

3i The second page of which is entitled, Marketing

p 4 Group Planning Project.

- 5 It bears an internal nu21er of 3- 95.

G MR. GREENSLES: Cculd I hava an offer of proof on

7 that?

3 MR. MELVIN BERGER: It consista of 19 pages.

9 This docu= sat would be effarod to prove that

10 CEI ongages in coordinated operation with industrial 3;

tt
that CEI have an overall plan to capture inductrial cuctomara,

12 including suggesting things to then to disrupt their ability

_ 13 to generats their own ower.

k-
14 It would bo offered to prove that CEI fcit that it

!would be harder to taks over a generating company which had33

coordination and also that it was not necassary for C3I
16

to take over -- excuse me. It was not ao neccascry for
17

CEI to taka over a company id.th which a coordinated, an '
18

industrial company with which it coordinated.
19

It imuld also be offered to prova that th3re ic^

20

great fleribility on CEI'c part in catting rates and that
- 21

CEI was able to offer cercain types of induccmento to22
<

customars in order to get them to sell or to ctop genercting
| 23

their own power.
,j,

l ( That is all the documents wa havo. We vould mova
25'

|
|

,
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mma 1 them into evidence at this timo.
t

2'
s .- CHAIR.Tdi RIGLER: Is thora objectica?

3[ IG. GRE2NSLADE: If I could havo tuo rinutes *. tith
I

4~ Mr. R3ynoldo, we will atte: apt to dispose cf t0210.

,
5 CHAImmNIOGLER: All right.

|
G Ons of us has a conflict thic cvening. ;ia

7 are going to teks these others as the first order of busir_cas |

C tol'!orrow.

\

0 IG. REYNOLDS: I?e can probably r3vs chrotgh thca

to i rapidly tomorrow. '

'

11 I think wa could probably h:ve plenty of tima !
t

12 tenorrow to do that, ar.d alco hic documents, if witnescos !

t

is are not coming on until Friday. [
(_- i

;4 CHAIRMAN RIGLER: All right. I
_

, l !

15 (The docitnents rcforrad to |
|

13 woro m?.rked CJ 2nhibit 13cs 596, I |,

<
599, 600, 601, 1502,- 603, 604,17 ;

18 505, GOG for identification.)
!

19| CHAIRMAN RIGLER: We will cae you at 9:30

- 20f tomorrow.

.
21 (Whereupon, at 4 :20 p.m. , the henri;2g in tho

l i
22 above-entitled matter was adjonracd, to remrza at 0:30 c.a.

|
.. *

Thursday, 25 March 1976.)va

24

25
1

3 |
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